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AKTH KOHCTHTYIIIHHOIO CYJ]Y YKPAIHU

IMEHEM YKPAIHH

BUCHOBOK )
KOHCTUTYLLIMHOIO CYAY YKPATHU

y cnpasi 3a 3sepHeHHsam BepxosHoi Paaun Ykpainu
NPO HOAAHHSA BUCHOBKY LLOAO BIANOBIAHOCTI 30KOHOMNPOEKTY
Npo BHeCeHHs 3MiH o KoHcTuTyuii Ykpainu
LWOAO AeueHTpani3auii BIaan BUMOram
craten 157 i 158 Konctutyuii Ykpainu

M.Knis CnpaBa Ne 1-18/2015
30 nunHa 2015 poky
Ne 2-8/2015
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Creutoka MNeTtpa BorgaHoBuya,

Tynuubkoro OnekcaHgpa MukonaiioBuya,
Wantanu Hatani KOCTAHTUHIBHM,

LleByyka CtaHicnaBa Bonognmuposuua,

PO3rMNSAHYB Ha NIeHapHOMY 3acCifaHHi crnpaBy NPO HaJaHHSA BUCHOBKY LLOAO Bi4mno-
BiOHOCTI 3aKOHOMNPOEKTY MPO BHECEHHS 3MiH A0 KOHCTUTYUi YKpaiHM Woao geueHTpa-
nisauii Bnagm (peectp. Ne 2217a) Bumoram ctatent 157 i 158 KoHcTuTyuii Ykpainum.

MpunBogom onsa po3rnany cnpaeu BignosigHO Ao ctatTi 159 KoHcTtuTyuii Ykpainm
cTano HapxomxeHHst o KoHcTuTyuinHoro Cyay YkpaiHu 3aKkOHOMPOEKTY NP0 BHECEHHS
3MiH 0o KoHcTuTyuii YkpaiHu woao aeueHTpanisadii Bnagu (peectp. Ne 2217a) 3rigHo 3
[MocTtaHoBoo BepxoBHoi Pagu Ykpainm «[1po BKIOYEHHSA 0O MOPSAKY AEHHOro Apyroi
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cecii BepxoBHoi Pagn YkpaiHn BOCbMOIro CK/IMKaHHS 3aKOHOMPOEKTY MNP0 BHECEHHS
3MiH 0o KoHcTuTtyuji YkpaiHn wono neueHTpanisauii Bnagv i Npo Moro HanpaeBieHHs
0o KoHctutyuinHoro Cyny Ykpainn» Big, 16 nunHa 2015 poky Ne 622-VIII gnsa HagaHHA
BWCHOBKY LLIOAO MOro BignoBigHOCTI BUMoram ctaten 157 i 158 KoHcTtuTyuii YkpaiHun.

MincTaBoto ons po3rnsay cnpasn € HeoOXiaHICTb HagaHHs KoHcTuTyuiriHum Cyoom
YKpaiHu BUCHOBKY WOA0 BiAMNOBIOHOCTI BKa3aHOro 3akOHOMPOEKTY BMMOram cra-
Ten 157 i 158 KoHcTuTyuii YkpaiHu.

3acnyxasLwm cyparp-gonosigada Nynstaa M. M. Ta gocnigneLwimv matepianv crnpasu,
KoHcTtutyuiriHmin Cyg, YkpaiHn

YyCTaHOBMWB:

1. BepxoBHa Papa YkpaiHu 3rigHO 3 [locTaHoBOWO «[1pO BKJIIOYEHHSA 40 NOPAOKY
LEeHHoro apyroi cecii BepxosHoi Pagu YkpaiHy BOCbMOIro CKJ/IMKaHHS 3aKOHOMPOEKTY
NpPO BHECEHHS 3MiH 00 KOHCTUTYUi YKpaiHm WwWoao aeueHTpanisauii Bnagn i npo noro
HanpaeneHHa oo KoHctutyuirtHoro Cyay YkpaiHun» Big, 16 nunua 2015 poky Ne 622-VIII
3BepHynacs oo KoHctutyuinHoro Cyany YkpaiHu 3 KNOonoTaHHAM ATl BUCHOBOK OO0
BiAMNOBIAHOCTI 3aKOHOMPOEKTY MNP0 BHECEHHS1 3MiH A0 KoHcTuTyujii YkpaiHu wono
neueHTpanizadji Bnagn (peectp. Ne 2217a) (gani — 3akOHOMPOEKT) BMMOram cra-
Ten 157 i 158 KoHcTuTyuii YkpaiHu.

Y 3akoHOMNPOEKTI NPOMOHYETLCS BHECTU 3MiHK O0 ctaten 85, 92, 106, 118, 119,
121, 132, 133, 140, 141, 142, 143, 144, 150, Ha3Bu poaainy IX, a Takox po3ainy XV
«[epexigHi NonoxeHHs» KoHCTUTyLii YKpaiHu.

2. CBOi NoO3uLii CTOCOBHO NpeaMeTa 3BepHeHHS BepxosHoi Pagu YkpaiHn Bucno-
Bunun MNMpesnaeHT Ykpaidn, fonosa BepxosHoi Paaoun Ykpainu, MNpem’ep-miHicTp YkpaiHu.

3. BignogigHo 0o nyHkTy 1 yacTuHm nepwoi ctaTTi 85 OCHOBHOro 3akoHy YkpaiHm
[0 NOBHOBaXeHb BepxoBHOiT Paan YkpaiHn HanexmTb BHECEHHS 3MiH A0 KOHCTUTyLi
YkpaiHu B mexax i nopsaky, nependadeHmx posainom Xl KoHctuTyuii Ykpainm.

3rigHo 3i ctatTeto 159 OcHoBHOro 3akoHy YKpaiHM 3aKOHOMPOEKT NPO BHECEHHS
3MiH 0o KoHcTtuTyuii Ykpainm po3rngnaetbca BepxoBHow Pagoto YkpaiHu 3a HasiBHOC-
Ti BucHoBky KoHctuTyuiriHoro Cyny YkpaiHu WoAo BiAMOBIAHOCTI 3aKOHOMPOEKTY
Bumoram ctaten 157 i 158 KoHcTuTyuii Ykpainu.

MepeBipstoum 3aKOHONPOEKT Ha NpPeaMET MOoro BiAnMoBiAHOCTI BUMoram ctaten 157
i 158 KoHcTtuTyuii Ykpainu, KoHcTuTyuinHuin Cya YkpaiHm BUXoAMTh 3 Takoro.

3.1. BignosigHo o ctatTi 158 OcHOBHOro 3akoHy YkpaiHu 3aKOHOMPOEKT MPO BHE-
CEHHS 3MiH 00 KOHCTUTyUIT YKpaiHu, akuin po3rnsagascs BepxosBHowo Pagoto Ykpainm,
i 3aKOH He BYyB NPUIHATKIA, MOXe ByTK NnofaHuii o BepxoBHoi Paan YkpaiHn He paHi-
e HiX Yyeped pik 3 OHA NPUAHATTS PilLEeHHS WOoAO0 LbOro 3aKOHOMPOEKTY (4acTuHa
nepwa); BepxosHa Papa YkpaiHm npoTsaromMm CTPOKY CBOiX MOBHOBaXEHb HE MOXe OBidi
3MiHIOBaTK O4HI 1 Ti cami NosoXeHH KoHCTuTyLii YKpaiHm (Y4acTuHa gpyra).

BepxoBHa Papa YkpaiHu BOCbMOIr0O CKAMKaHHS NPOTAroM pPoKy 3aKOHOMPOEKT He
po3rnsgana Ta NnpoTaromMm CTPOKY CBOIX MOBHOBaXEHb HE 3MiHIOBasia BKa3daHux noJso-
XeHb KoHCcTuTyuji YkpaiHu.

Omxe, 3akoHONPOeKT BignoBiaae Bumoram ctatTti 158 KoHcTuTyuii YkpaiHu.
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3.2. 3rigHO 3 yacTtuHotw ppyroto ctaTtti 157 OcHoBHOro 3akoHy YkpaiHu
KoHcTunTyuia YkpaiHn He Moxe 6yTr 3MiHEHA B yMOBax BOEHHOI0 ab0 Ha43BMYaNHOIro
CTaHy.

KoHcTuTyuia YkpaiHn BCTaHOBNIOE 0COBNMBUIA NOPSO0K BBEAEHHSA B YKpaiHi Yn Ha
OKpeMuX ii TepuUTopiax BOEHHOro abo HaA3BMYAMHOIO CTaHy. 3rifHO 3 YACTUHOO nep-
woto ctatti 106 OcHoBHOro 3akoHy YkpaiHu MNpe3naeHT YkpaiHvm npuinmMae BignoBigHo
[0 3aKOHY PIiLLEHHS MPO BBEAEHHS BOEHHOIO CTaHy B YKpaiHi abo B okpeMux ii MicLie-
BOCTSIX Yy pasi 3arpo3u Hanagy, Hebeaneku [epXaBHili He3anexHocTi YkpaiHu
(nyHkT 20); NnpuiiMae y pasi HeobXigHOCTI pilLiEeHHS NPO BBEAEHHSA B YKpaiHi abo B okpe-
MUX ii MiCLLEBOCTSAX HaA3BMYaAMHOro ctaHy (NyHkT 21). Taki pilueHHs rnaBun gepxxasu
3rigHo 3 nyHkToM 31 yactuHu nepwoi ctatti 85 OcHOBHOro 3akoHy YKpaiHu MatoTb
OyTn 3aTBEepXeHi BepxoBHoto Paaoio YkpaiHu NpoTarom ABOX AHIB 3 MOMEHTY 3Bep-
HeHHA Mpe3naeHTa YkpaiHu.

KoHcTtutyuinHui Cya YkpaiHv BUXOOUTb 3 TOr0, LLIO HA MOMEHT HaZlaHHS! HAM LbOro
BUCHOBKY B YkpaiHi abo B okpeMux ii MiCLLEBOCTSAX He BBEAEHO BOEHHOIO ab0 Haa3BU-
YamHOro cTaHy 3a Npoueaypoto, BU3HA4YEHO KOHCTUTYLUIEID YKpaiHW.

KoHctutyuinHmin Cyg, YkpaiHn, BpaxoByto4m CBit BucHoBOK Big, 16 yepsHa 2015 poky
Ne 1-8/2015 Ta no3uuiio Npe3naeHTa YKpaiHm, KOHCTATYE, WO PilLEHHS NPO BBEAEHHS
B YKpaiHi ab0 B okpeMux ii MiCLLEBOCTSIX BOEHHOIO abo HaA3BMYAMHOro CTaHy 3a Nnpo-
Lenypoto, Bu3HavyeHow KoHCTuTyujieo YKpaiHu, He MPUNHATO.

3 ornaay Ha 3a3HadeHe KoHcTuTyuirHui Cya YkpaiHm BBaxae, o 3aKOHOMPOeKT
BiONOBIAA€E BMMOram 4acTtuHu gpyroi ctatti 157 KoHcTuTtyuii Ykpainu.

4. 30iNCHIoYM NepeBipky 3aKOHOMNPOEKTY Ha NpeaMeT HasgBHOCTI B HbOMY NOJIO-
XeHb, ki NepeabdayaloTb CKacyBaHHS Y OOMeEXeHHs npas i cBOOOA NOOVHN | rpoMa-
OsHuHa (4actuHa nepwa ctartti 157 KoHcTtutyuji Ykpainm), KoHcTtuTtyuinHnia Cyp,
YKpaiHM OLIHIOE KOXHE NOro NOMIOXKEHHS.

4.1. Y 3akoHONPOEKTi NPonoHyeTbes cTatTio 118 KoHcTuTtyuii YkpaiHn BuknacTtu B
Takin pepakuii:

«CtatTta 118. BukoHasyy Bnagy B parnoHax i obnactax, y Knesi Ta Ceactononi
30iNCHIOITb NpedeKTU.

OcobnmnBOCTI 3OiMCHEHHS BUKOHaBY0I Bnaan y Knesi Ta CeBacTonosii BU3HavatoTb-
CS1 OKPEMMMU 3aKOHAMMU.

MpedekTa npuaHayae Ha nocady Ta 3BiIbHAE 3 nocaau 3a nogaHHaM KabiHeTy
MinicTpiB YkpaiHu Npe3ngeHT Ykpainm.

MpedekT € aepxxaBHUM CITy>KOOBLIEM.

MpedekT nig Yyac 34iMcHEHHA CBOIX MOBHOBaXEHb BianoBiaanbHMi nepepq, Npesn-
neHTom YKpaiHu, nia3BiTHUI Ta NigKoHTPoNbHMI KabiHeToBi MiHicTpiB YkpaiHu.».

3MiHamu, 3anponoHOBaHMMM Yy 3akOHONPOoekTi Ao cTaTTi 118 KoHcTuTyuii Ykpainu,
30iICHEHHS BUKOHABYOI BNlaAmM B paioHax i obnacTsx, y mictax Kuesi Ta CeBacrtononi
noknagaeTbCs Ha NPedEeKTIB, SKi € AePXaBHUMN CY>XOO0BLSMN, BU3HAYAETLCHA NOPS-
[OK NPU3HAYeHHs Ha nNocany Ta 3BiflbHEHHS NpedekTa 3 nocagu, Moro BianoBiaanb-
HicTb nepen MNpe3uaeHToM YkpaiHW, NiA3BITHICTL Ta NiAKOHTPOJLHICTL KabiHeTy
MiHicTpiB YkpaiHu nig yac 34iMCHEHHA HUM CBOIX MOBHOBAXEHb.
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3asHayeHi 3MiHM CNPSIMOBaHi Ha 3aMiHy ICHYI040T CUCTEMU MICLLEBUX OPraHiB BUKO-
HaBYOi Bnaau B YKpaiHi Ta He nependayaloTb CKacyBaHHS Y 0OMeXeHHs npaB i cBo6oL,
JNOAMHN | TPOMaaAHMHA.

4.2. 'Y 3akoHONPOEKTi NpornoHyeTbes ctatTio 119 KoHctutyuii YkpaiHn BuknacTtu B
Takir pepakuii:

«Ctatta 119. NpedekT Ha BIANOBIgHIN TepuUTOpii:

1) 3pinicHioe Harnag 3a poaepxaHHAM KOHCTUTYLT | 3akoHIB YKpaiHM opraHamm
MiCLL,eBOro CaMOBpPSALYBaAHHS;

2) KOOPANHYE AiaNbHICTb TEPUTOPIANBHNX OPraHiB LEeHTPanibHUX OpraHiB BUKOHAB-
4Oi Blaan Ta 34INCHI0E Harnsad 3a goaepXaHHAM HUMU KOHCTUTYLT | 3aKoHIB YkpaiHu;

3) 3ab6e3rneyye BUKOHAHHSA AepXaBHUX MPOrpam;

4) cnpsMOBYE | OPraHi3oOBYE [Lis/IbHICTb TEPUTOPIa/IbHUX OPraHiB LEeHTPpasbHUX
opraHiB BMKOHABYOI Bfiaan Ta 3abe3nedvye ix B3aeMofito 3 opraHamMm MiCLLEeBOro camo-
BPSAyBaHHS B YMOBax BOEHHOro abo HaA3BMYAMHOIO CTaHy, HaA3BUYAMHOI eKOOoriy-
HOT cuTyau,i;

5) 3A4IMCHIOE iHLWI MOBHOBAXeHHS, BU3Ha4yeHi KOHCTUTYLIE Ta 3aKoHaMm YKpaiHu.

MpedekT Ha nigcTtasi i B NOpsaky, WO BU3HA4YEeHi 3aKOHOM, BUOAE aKTWu, SKi €
000B’I3KOBMMM Ha BiAMNOBIAHIN TEPUTOPII.

AKTN npedekTiB, BUOAHI Ha 30iACHEHHA MOBHOBaXeHb, BU3HA4YEHUX NyHKTamMu 1, 4
YaCTMHK NepLLOoi Ljiei cTaTTi, MOXyTb OyTK ckacoBaHi Mpe3naeHTomM YkpaiHum, a BuaaHi
Ha 34iNCHEHHS MOBHOBAXEHb, BU3HAYEHUMX MYyHKTaMM 2, 3 4yaCcTUHM NepLuUoi Ljiei cTaT-
Ti, — KabiHeTom MiHicTpiB YkpaiHn. AkTu npedeKTiB, BUAAHI Ha 3AiACHEHHS MOBHOBA-
>K€Hb, BU3HAYEHNX MYHKTOM 5 4aCTMHU MepPLLOi LLiET CTaTTi, CKacoBylOTbCA [pe3naeHTom
YkpaiHu, a y BU3Ha4eHnx 3aKkOHOM Bunaakax — KabiHeTom MiHicTpiB YkpaiHu».

Y pepakuii uiei ctatti OCHOBHOro 3akoHy YKpaiHu, 3anpOnOHOBaHIN y 3akOHO-
NPOEKTi, BUKNaaeHi NOBHOBaXEHHA npedekTa, 34iNCHEHHSA HUM iHLLNX MOBHOBaXEHb
BU3Ha4aeTbCca KOHCTUTYLIED Ta 3aKOHaMM YKpaiHW.

HasepeHi 3miHm go ctarti 119 KoHcTtutyuii Ykpainm He nepenbayvaloTb CKacyBaHHS
4y 0ObMexeHHs nNpas i cBO6OA, NOAVHM | TPOMaASHUHA.

4.3. Y 3akoHONPOEeKTi NponoHyeTbCsa cTaTTio 132 KoHCTUTYLi YKpaiHu BUKNacTn y
Takir pepakuii:

«Ctatta 132. AOMIHICTPATMBHO-TEPUTOPIANBHUIA YCTPI YKPAiHW FPYHTYETLCS Ha
3acafax €QHOCTI Ta LifliCHOCTI AepXaBHOT TepuUTopIl, AeueHTpanidayji Bnaam, NoBCloa-
HOCTIi Ta CNPOMO>XHOCTI MiCLLEBOIrO CaMOBPHAAYBaHHSA, CTa/IOro PO3BUTKY aaMiHiCTpaTne-
HO-TepuTopianbHUX OOVHULbL 3 YpaxyBaHHAM iCTOPUYHUX, EKOHOMIYHUX, €KOJIOMYHNX,
reorpadivyHux i aemorpadiyHNx 0COBINBOCTEN, ETHIYHUX i KYNBTYPHUX TPAAMNLLINA.».

3MiHamMun, 3anponoHOBaHMMM Y 3aKOHONPOekTi A0 cTaTTi 132 KoHcTuTyuii YkpaiHu,
3anpoBaXyeETbCA CNPSAMOBaHa Ha 3aMmiHy iICHYKO4YOI MoAeni yrnpasiiHHA B AepXasi
opraxisauis agMiHICTPaTUBHO-TEPUTOPIASNIBHOI0 YCTPOIO YKPaiHW, AKUIA 3aMiCTb «NOEL,-
HaHHS LeHTpanisauii i feueHTpanidauii y 34iNCHEHHI AepXaBHOI Bnagn» rpyHTYETbCS
Ha 3acaji «geueHTpanisauii Bnagn», Ta us ctartTd LONOBHIOETLCH 3aCafok0 «MOBCIOA-
HOCTIi Ta CNPOMOXHOCTI MiCLLEBOIrO CaMOBPSIAYBaHHS».

KoHcTtutyuiriHmin Cypa, YkpaiHv BBaXXae NPOMNOHOBaHI 3MiHN TakMMK, LLO HE nepes-
0ayaloTb CkacyBaHHS Y 0OMEXeHHs npas i cBOOOA, NOAVHM | TPOMaASHUHA.
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4.4. Y 3akoHONPOoekTi NponoHyeTbes ctatTio 133 KoHcTuTyuii YKpaiHu BUknactu y
Takir pepakuii:

«CtatTa 133. Cuctemy agMiHIiCTpaTUBHO-TEPUTOPIANILHOIO YCTPOIO YKpaiHu ckna-
[aloTb aAMIHICTPATUBHO-TEPUTOPIaNbHI OOVHWL: rPOMaaN, PAnOHWU, PETiOHU.

TepuTtopia YkpaiHu nogineHa Ha rpomagn. pomana € nepBUHHOK OOUHULEID Y
cuUcTeMi aaMiHICTPaTUBHO-TEPUTOPIANIBHONO YCTPOIO YKPaiHu.

Jekinbka rpomaf, CTaHOBAATb PanOH.

ABTOHOMHa Pecny6bnika Kpum Ta obnacTi € perioHamu YkpaiHu.

OcobnuneocTi Kneea, CeBacTonons y cMcTemi agMiHiCTpaTUBHO-TEPUTOPIANBHOIO
YyCTpOI0 YKpaiHn BU3HA4YATLCH OKPEMUMMN 3aKOHAMMU.

MopsaooK yTBOPEHHS, fikBigauii, BCTAHOBJIEHHS Ta 3MiHU MeX, HaWMeEHYBaHHS i
nepenMeHyBaHHsA rpomag, paroHie, obnactein, a TakoX NopPsA0K YTBOPEHHS, Halime-
HYBaHHS i NepeMMeHyBaHHs Ta BiAHECEHHS NoceneHb (Cin, cenuul, MIiCT) 00 Bianosia-
HOI KaTeropii BU3Ha4aTbCH 3aKOHOM.

3MiHa MexX, HalMeHYBaHHS | NepenMeHyBaHHSA rpOMaz, Ta NOCENEHb 3AiICHIOETLCS
3 ypaxyBaHHAM OYMKU X MELUKaHLLB Y NOPSALKY, BASHAYEHOMY 3aKOHOM».

3anponoHoBaHo y 3akoHonpoekTi pepakuieto ctatti 133 KoHcTtuTyuii Ykpainm
BM3HA4Ya0TbLCHA aAMIHICTPaTUBHO-TEPUTOPIANILHUI YCTPIN YKpaiHu Ta Moro agMmiHictpa-
TUBHO-TEPUTOPIaNbHI OOUHULUI, SKUMW € TrpoMadu, panoHW Ta PerioHn; rpomaga
BU3HAETBbCA MNEPBUHHOIO aAMIHICTPATUBHO-TEPUTOPIANIBHOIO OOMHULEID B CUCTEMI
aaMIHICTPaTUBHO-TEPUTOPIANILHOIO YCTPOIO YKpaiHW; BCTAHOBIOETLCHA NOPSAO0K YTBO-
PEeHHSA, NikBigaLii Ta 3MiHN MeX, HaMMEHYBaHHS | NepenMeHyBaHHS aaMiHICTPaTUBHO-
TepuUTOopiaNibHUX OANHULbL, HAMMEHYBaHHSA i NeperiMeHyBaHHA Ta BiOHECEeHHs rnoce-
NeHb (cin, cenuiy, MicT) 0 BiANOBIAHOI KaTeropii.

3akoHonpoekToM 3i ctaTrTti 133 KoHCTUTyuii YKpaiHu BUKIOYAETHCA MNepenik
obnacrtel.

KoHncTtutyuinHnin Cypa, Ykpainm BBaxae, wo pegakuia ctatti 133 OcHoBHOro 3akoHy
YkpaiHu, 3anponoHoBaHa y 3akOHOMPOEKTi, He Nependavyae CckacyBaHHS Y OOMEXEH-
HSl MpaB i cBOOOA, NIOANHN | FpOMaAsHUHA.

4.5. Y 3akoHONPOEeKTi NponoHyeTbes cTatTio 140 KoHcTuTyuii YkpaiHm BuknacTtu B
Takir pegakuii:

«CtartTa 140. TepuTopianbHa rpoMazia 34iiCHIOE MiCLeBe CaMOBPSAAYBaHHS Sk 6e3-
nocepenHbo, Tak i Hepes3 opraHy MiCLEBOro CaMoBPSAAYBAHHS LLJISIXOM CaMOCTIMHOIMoO
perynioBaHHA CYCMiNIbHUX CMpaB MICLEBOr0 3Ha4Y€HHA Ta yrnpasiiHHA HUMW B MeXax
KoHcTuTyLji | 3aKOHIB YKpaiHu.

TepuTopianbHy rpomMany CTaHOBNATL MELLKAHLL NOCENEeHHS YK NnocefieHb Bianosia-
HOT rpomMagu.

TepuTopianbHa rpomMaga 3A4iMCHIOE MICLEBE CaMOBpPsiyBaHHS Ge3nocepenHbo
LUNAXOM MicLeBUX pedepeHayMiB Ta B iHLWKX HopMax, BU3HAYEHNX 3aKOHOM.

OpraHamu MiCLEBOro CamMOBpPSAyBaHHSA rpoMagm € paga rpomMaam gk npencras-
HULbKWIA OpraH Ta BUKOHaBYi OpraHu MiCLLeBOro caMmoBpsayBaHHA rpoMaiin.

BurkoHaBui opraHu MicLLEeBOro CaMmoBpPSAAYyBaHHS rPOMaAM € MiAKOHTPOSIbHUMN i Mif-
3BITHMMM pajj rpomMaan.

[onoBa rpomagu ronoByeE Ha 3acCigaHHAX pagy rpomMagu, OYOMOE BUKOHABYUM
OpraH MiCLLeBOro CaMoBpPsiAYyBaHHS rpoMaam.
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PainoHHa, obnacHa paga, ix BUKOHaBYi KOMITETU € OpraHamMm MiCLLEBOro caMoBpsi-
[yBaHHS, LLO BiANOBIOHO NPEeACTaBNAOTh i peanidyloTb CriflbHI iIHTepecu TepuTopianb-
HWX rPOMa/, parioHy, obnacri.

Cratyc ronis rpomMag, nenyraTiB paj rpomMap, paioHHUX, 06nacHUx pag, nopsaok
YTBOPEHHS, peopraHidayii Ta nikeigauii BUKOHaBYMX OpraHiB MiCLEBOro camMoBpsiay-
BaHHS rpoMaamn, BUKOHABYMX KOMITETIB pailoHHUMX, obnacHux pan, obcar ix NoBHOBA-
>K€Hb BU3HA4aloTbCH 3aKOHOM.

Papa rpomaamn cnpude OignbHOCTI CTBOPEHUX BIiAMNOBIAHO OO 3aKOHY Ta CTaTyTy
TepuTopiasbHOI rpoMagmn opraHiB caMmoopraHisaLiji HacesieHHs i 3 L€ MEeTO0 MOoXe
HaOinATH iX piHaHCaMY Ta MarHOM. ».

3MiHamMun, 3anponoHOBaHMMK Y 3aKOHONPOekTi A0 cTaTTi 140 KoHcTuTyuii Ykpainu,
3anpoBaaXXyETbCH CUCTEMA OPraHiB MiCLLEeBOro caMoBpPsaayBaHHA Ha PiBHI NOCeneHb,
palioHiB Ta obnactei BiAMNOBIAHO OO0 aAMIHICTPATMBHO-TEPUTOPIANIBHOIO YCTPOIO
Ykpainn, nependadeHoro y pepakuii ctarti 133 KoHcTuTyuii YkpaiHn, BuknageHin y
3aKOHOMPOEKTI, a TakOX BU3HAYAETbCH OpraH TepuTopianbHOi rpoMaan — paga rpo-
Maan. NepBUHHUM CyB’EKTOM (HOCIEM (DYHKLIIN Ta NMOBHOBaXXEHb MiCLLEBOrO CaMOBpPSI-
[yBaHHA) BU3HA4YaETbCA TepuTopianbHa rpomMana, Ky CTaHOBATbL MELUKaHL noce-
JIEHHS Y/ MOCENIEeHb BiAMOBIOHOT rpoMaau.

3MiHN W00 BU3HAYEHHS FPOMaan K NEPBUHHOI aaMIHICTPATUBHO-TEPUTOPIANBbHOT
oanHuLi Bxe poarnspganucs KoHctuTtyuiiium Cynom Ykpainu i 6ynmn BU3HaHI Takumu,
LLLO BiAMNOBIOA0Tb BUMOram 4acTuHU nepluoi ctatti 157 KoHcTuTyuii YkpaiHu (BUCHOB-
kn KoHctuTyuinHoro Cyay Ykpainm Big 30 xosTHa 2003 poky Ne 1-8/2003, Big, 7 Bepec-
Hsa 2005 poky Ne 1-8/2005, Big, 15 ciyHa 2008 poky Ne 1-8/2008).

3anponoHoBaHa y 3akoHonpoekTi pepakuisa ctarti 140 KoHctuTyuii YkpaiHm He
nependayae ckacyBaHHS 4 0OMEXEHHS NpaB i CBOOO, IIOANHN | FPOMaASHUHA.

4.6. Y 3akoHONPOeKTi NponoHyeTbesa cTaTTio 141 KoHCTUTYyLji YKpaiHu BUKNacTn y
Takir penakuii:

«CtatTa 141. [NpaBo ronocy Ha BMGopax rososm rpomaau, AenyraTiB paay rpoma-
O, paroHHOi, 06nacHOi paan MawTb MellkaHLi BignoBigHOI rpomaan (rpoman) —
rpomaasHu YkpaiHu, ski 4ocsarnn Ha AeHb NpoBeneHHs BMOOPIB BiCIMHAAUATA POKIB i
HE BU3HaHI Cy0oM Heaie3gaTHUMMN.

lonosa rpomanm, AenytaTy pagy rpomaau, panoHHoi, 06n1acHoi paay obupaioTbes
Ha BiNlbHMX BMOOpax Ha OCHOBI 3arafibHOro, PiBHOro i NPSAMOro BMOOPYOro Npasa LWs-
XOM TaEMHOIO roJfI0CYyBaHHS.

lonoBolo rpomMaan, genytaTtoM pagy rpomMagn, parioHHOi, 06iacHOi pagy Moxe
OyTn 06paHuii rpoMaasHUH YKpaiHu, Skuii OCAr Ha AeHb NPOBeAeHHS BUOOPIB BiCiM-
HaAUSATWN POKIB, HE BU3HAHUI CyOOM Heaie3gaTtHuM. He moxe B6yTu oOpaHnM rosIoBOO
rpomaamn, aenytaTtom pagu rpomManu, pamoHHOoi, 061acHOi paan rpoMaasiHiH, KU
BinOyBaEe NokapaHHS 3a BYMHEHHS 3JI04YMHY YU MAE CYOUMICTb 32 BYMHEHHS YMUCHOIO
3/104UHY.

Mopsnok obpaHHA aenyTaTiB paioHHUX | 06nacHUX pafd 3abes3nedvye npencTaBHU-
LITBO TEPUTOPIANbHMX FPOMaf, y Mexax BionoBifHOro paroHy, 06nacTi i BU3HaYaeTbCS
3aKOHOM.

CTpok MOBHOBaXxeHb rofioBM rpomaguv, AenyrtaTiB paan rpoMaan, PanoHHOI,
obnacHoi pagu, 0bpaHMx Ha YeproBux BMOOPax, CTAaHOBUTb HOTUPW POKN.
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MipcTaBm i NOPAOOK AOCTPOKOBOrO MPUNMHEHHS MOBHOBAXXEHbL MOJSIOBM FrpoMaan,
nenyrtata 4m cknagy pagu rpomaguv, panoHHoi, obnacHoi pagu BU3HAYalOTbCS
KoHcTuTyuji€eo i 3akoHamm Ykpainu.

Yeprosi BMb6opu genyTaTiB yCix pag rpoMag, panoHHMUX, 06nacHux pag, ronis rpo-
mMap, BinOyBalOTbCSA B OCTAHHIO HELiSIO XXOBTHS YETBEPTOr0 POKY NOBHOBAXEHb OpraHiB
MiCLLEBOro caMoBpPsiAyBaHHSA, 0OpaHMX Ha nonepenHix 4eproBux MicLeBmx BUOGOpax.

MNo3ayeprosi BMGOPWM rofoBu rpomagu, AenytaTtiB paguy rpomMagu, parioHHOI,
obnacHoi pagu npoBoaATbCA He nisHiwe 180 OHIB 3 AHS AOCTPOKOBOrO NPUNUHEHHS
NMOBHOBaXeHb FOJIOBU FrpoMaau, cknagy pagu rpomManum, panoHHoi, obnacHoi paau,
a y pasi JOCTPOKOBOro NMpPUNMHEHHS MOBHOBaXeHb B NopsiaKy, nepenbdavyeHomMy cTaT-
Teto 144 uiei KoHcTuTyuii, — He ni3Hiwe 120 gHiB 3 AHSA TaKOro NPUNNHEHHS.

PalioHHa paga, obnacHa paga obupae 3i CBOro ckiaay BiANoBiAHO rONIOBY palioH-
HOi paan, ronosy o61acHoOi paau.

PalnoHHa pana, o6iacHa paga npu3Hadvae i 3BifibHAE roN0BY BUKOHABYOIrO KOMITETY
paawn i 3a noro NnogaHHAM GOopMYe CKam Lboro opraHy.

lonoBa rpomMaau, genyTaTtn pagy rpomMaamn, parnoHHoT, 06nacHoi paaym He MOXYTb
MaTW iHWOro NpeacTaBHMLBLKOro MaHaaTa. IHWi BMMoru woa0 HeECyMiCHOCTI MaHaaTa
rosioBU rpomMaaun, aenyrtaTta pagu rpomMaan, panoHHoi, 06acHOI paay BU3HaYaTbCs
3aKOHOM».

Y nponoHoBaHux y 3akoHonpoekTi 3miHax o ctatti 141 KoHctuTtyuii YkpaiHm
nepenbavyeHo y4acTb rpoMagsiH YkpaiHm y Bubopax Ta npoBeneHHs1 BUOOPIB rosioBu
rpomanm, genyrtaTiB paam rpoMaamn, paroHHoT, 061acHOT paauy, BU3HAYaThCA CTPOKN
iX NMOBHOBaXEHb, MiACTaBM i MOPSAA0K AOCTPOKOBOIO NPUMUHEHHS LUX MOBHOBAXEHb,
pernaMeHTyeTbCS NMPOBEAEHHS YEProBMNX Ta NO3a4eproBrx BUOOPIB, a TAaKOX BCTAHOB-
JIIOETLCA BMMOra LWOA0 HECYMICHOCTI NpeaCTaBHMLBLKOro MaHzara rosioBu rpomMaiu,
nenyrarta pagu rpomanum, pamoHHoOI, ob6acHoi paau.

3a npaBoBoto nosuuieto KoHcTtutyuinHoro Cyay YkpaiHu nepioanyHiCTb NpoBeaeH-
HA BMOOpPIB [0 OpraHiB AepXaBHOI BNaau Ta OpraHiB MiCLLEBOro CamMoBpSiAyBaHHS
NOBMHHA OYTN PO3YMHOI0, Mato4n Ha MeTi 3a6e3nevYeHHs ONTUMasbHOCTI, HACTYMHOCTI
Ta cTabinbHOCTI Yy GOpPMyBaHHI NPeACTaBHULBKMX opraHiB (nignyHkT 3.1 nyHkTy 3
MOTMBYBaIbHOI YacTuHM PiweHHs Big 29 TpaBHa 2013 poky Ne 2-pn/2013).

HaBegeHnMM 3MiHaMU CKOPOYYETLCS CTPOK MOBHOBaXeHb roJsIoBM rpoMaau, geny-
TaTiB pagu rpomagu, panoHHOI, obnacHoi paan, obpaHMX Ha YeproBux BUOOpaXx,
3 N’ATN 0O YHOTUPbOX POKIB.

Ha aymky KoHctutyuinHoro Cyay YkpaiHu, CKOPOYEHHSI BKa3aHOro CTPOKY MOBHO-
BaXEHb HE BMIMBAE Ha 3MAINCHEHHS rpomMaasHamu YKpaiHu ixHiXx BMOOpUYMX Mpas,
a TOMy He MOXe NPU3BECTN OO0 CKacyBaHHSA Y OOMEXEeHHs npaB i cBOOOO, NOANHMN i
rpomMagsiHMHa.

3MiHu oo ctatTi 141 KoHcTuTyuii YkpaiHn He nepenbayaloTb CKkacyBaHHS 4 oOMe-
XXEHHS NpaB i cBOOOA, NOAMHN | rpOMaasHMHA.

4.7. Y 3aKOHONPOEKTI NPOnoOHyeTbCS cTaTTio 142 KOHCTUTYLIT YKpaiHK BUKNacTu y
Takir pegakuii:

«CtatTa 142. MatepianbHoto | GiHaHCOBOK OCHOBOIO MICLLEBOr0 CaMOBPSAYBaHHS €:

1) 3emns, pyxoMe i HepyxoMe MaliHO, NPUPOOHI pecypcu, iHWi 00’eKTn, WO € Y
KOMYHaJIbHIN BNIACHOCTI TepuTopiaibHOI rpoMaan;
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2) micueBi nogaTky i 360pun, YacTUHA 3arafibHOAEPXKABHUX NOAATKIB Ta iHLI AoXoam
MicueBUux 610aXeTiB.

O6’ekTn cniNbHOT BNACHOCTI TepuTopianbHUX rpoMap, nepebyBatoTb B yrpaBIliHHI
parioHHOI Y1 061aCHOT paay Ta yTPUMYIOTLCS 32 PaxyHOK KOLUTIB BiANOBIAHO paiOHHO-
ro 4m obnacHoro 6aoxeTy.

[epxaBa 3abe3nedvyye cyMipHiCTb (piHAHCOBUX pecypciB Ta 0O6CcAry noBHOBaXeHb
OpraHiB MiCLUEeBOro camMoBpSAyBaHHSA, BU3HaAYeHMX KOHCTUTYLIEID Ta 3akoHamu
YKpaiHu.

3MiHa KOMNeTeHLii opraHy MiCLLEBOro caMOBPSAYBaHHSA 3AIMCHIOETLCS 3 0gHOYacC-
HUMW BiONOBIAHUMM 3MiHAMW Y PO3N0A4isi PiHAHCOBNX PECYPCIB.

[epxxaBa KOMMEHCYE BUTPATU OPraHiB MiCLEBOro CaMOBPSALYBAHHSA, CMPUYUHEHI
pilleHHAMW OpraHiB Aep>XaBHOI Bnagu.

TepuTopianbHi rpoMaam MoXyTb 06°’eQHYBATM Ha OOroBipHUX 3acagax 06’ekTu
KOMYHaJIbHOT BTACHOCTI, @ TaKOX KOLUTW BIOAKETIB AJ11 BUKOHAHHS CMiJIbHUX NPOEKTIB
ab0o ons cninbHOro GiHaHCYBaHHS (YTPMMAaHHS) KOMYHa/IbHUX NiANPUEMCTB, OpraHisa-
il i ycTaHOB, CTBOPIOBATM AJ151 LIbOr0 BiANOBIAHI OpraHu i cnyxxou.».

3mMiHamum oo ctatTi 142 KoHCTUTYLji YKpaiHv, 3anponoHOBaHMMM 3aKOHOMPOEKTOM,
KOHKPETU3YIOTbCA MaTepiasnibHi Ta ¢$iHaHCOBI OCHOBU MICLLEBOr0 CamMOBpPSiAyBaHHS,
BCTAHOBJIOETLCS 0O0B’A30K AepXXaBU OO0 3abe3nevyeHHs1 CyMIpHOCTI iHaHCOBMX
pecypciB Ta 06CAry NOBHOBAXEHb OPraHiB MiCLLEBOr0 CaMOBPSIYBaAHHS.

3anponoHoBaHe y 3akoHOMNPOEKTi 3akpinneHHs B KOHCTUTYLi YKpaiHn HaBeaeHoro
000B’a3Ky Aep>kaBu, NpaB TEpPUTOPianbHUX rpoMa, 06’ eqHyBaTH Ha JOrOBIPHUX 3aca-
nax 06’eKTN KOMYHaJIbHOI BIACHOCTI Ta KOLUTU BIOAXKETIB CNPSIMOBaHE Ha JOCATHEHHS
€KOHOMIYHOI HE3asIeXHOCTI TepUTOPia/IbHUX rpOMaL,.

Pepakuisa ctatTti 142 KoHcTUTyLii YKpaiHu, BUuknageHa y 3akoHONPOEeKTi, He nepea-
DOayae ckacyBaHHS 4 OOMEXEHHS NMpaB i CBOOOA, NMIOANHN | FPOMaAsHUHA.

4.8. Y 3akOHONPOEKTi NPONoOHyeTbes cTaTTio 143 KoHCTUTyUji YKpaiHm BUKnactTun B
Takir penakuii:

«CtatTa 143. TepuTtopianbHa rpomana 6esnocepenHbo abo 4epes opraHu Micue-
BOr0 caMOBpsiAyBaHHS rpoMaan BigMNOBIAHO A0 3aKOHY:

1) ynpaBnge MmariHOM, O € B KOMYHas1bHi BIACHOCTI;

2) 3aTBepaXye OOXeT BionoBiAHOI rpoMaamn i KOHTPOJIIOE NOro BUKOHAHHS;

3) 3aTtBepaXye nporpamMy CouianbHO-eKOHOMIYHOIrO Ta KyJbTYPHOrO PO3BUTKY i
KOHTPOJIIOE iX BUKOHAHHS;

4) BCTaAHOBINIOE MiCLEBI NogaTku i 36opu;

5) 3abeaneyye peaniszauito pesynbTaTiB MicLeBUX pedepeHayMiB;

6) yTBOPIOE, pEOPraHi3oBYyE Ta NiKBIAOBYE KOMYHasbHI NiANMPUEMCTBA, opraHidadji i
YCTaHOBU, a TaKOX 34JINCHIOE KOHTPOJIb 32 iX AiSISIbHICTIO;

7) BUpILWYeE iHLWI MMTAHHA MICLEBOro 3Ha4YeHHd, BiAHECEHI 3aKOHOM [0 ii komne-
TEeHU,T.

O6nacHa, paioHHa paga:

1) 3aTBEpPOXYE 0ONACHUIA, PaiOHHWI BIOOXKET AN BAKOHAHHS CMiNIbHUX NPOEKTIB,
y TOMY 4UMCAli 3a paxyHOK KOLUTIB, 3aJly4eHUX Ha [OroBipHMX 3acagax 3 MiCueBUX
OtooXeTiB, Ta KOHTPOJIOE NOro BUKOHAHHS;

2) BUPILLYE iHLWi NUTAHHS, BiGHECEHI 3aKOHOM A0 ii KOMMETEHLi.
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O6nacHa paga 3aTBepaXye perioHanbHy nporpamMy CoujasibHO-eKOHOMIYHOro Ta
KYNbTYPHOIr0o pO3BUTKY 006M1aCTi i KOHTPOJIHOE i BUKOHaHHS.

Po3mexyBaHHSA MOBHOBaXKEHb MidXK OpraHamMm MiCLLeBOr0 caMOBPSAYyBaHHS rpomaj,
palioHiB, 06nacTel BU3Ha4aeTbCsl 3aKOHOM Ha OCHOBI NPUHUMNY cybcnaiapHOCTI.

BrkoHaB4YMM opraHam MicuEeBOro camoBpsiAyBaHHSA rpoMan, BUKOHABYMM KOMITe-
TaMm palioHHOoI, 06n1acHoi paav BiANOBIAHO A0 3aKOHY MOXYTb OYTW AeneroBaHi okpeMi
MOBHOBAXEHHS OpraHis BUKOHaB4YOI Bnaau. [lepxasa @iHaHCYe 3aiMCHEHHS X MOBHO-
BaXkeHb Y NOBHOMY 00Cs3i 3a paxyHoOkK kowwTie [JepxaBHoro 6ioaxeTy YkpaiHu, nepenae
opraHamM MiCLUEBOro camMoBpsioyBaHHs BionoBiaHI 00’eKTN aepXaBHOI BNACHOCTI. Taki
NMOBHOBaXXEHHS1 MOXYTb OYTU BiAKMKaHi 3 NiACTaB i B NOPSAKY, LLO BU3HAYEHi 3aKOHOM.

BukoHaB4i opraHM MiCcLUEeBOro CamMoBpPSAYBaHHS rpoMain, BUMKOHABYUA KOMITET
palioHHOI, obnacHoi paan 3 NUTaHb 3OiIMCHEHHS HUMWU OeNleroBaHuX MOBHOBaXEHb
OpraHiB BUKOHaBY0I BNaau € NiAKOHTPOJSIbHUMM OpraHam BUKOHaB4YO1 BNaau, Lo aene-
ryBasu Taki MOBHOBaXEHHS.».

3anponoHoBaHa 3akoHonpoekTom pegakuisa ctatti 143 KoHcTtuTtyuii Ykpainm
BU3HA4Ya€e NOBHOBAXEHHS TepUTopianbHOI rpoMaau, paioHHOI Ta 061acHoi pag, i3 ypa-
XyBaHHAM 3MiH OO0 OpraHidauii MicLeBOro caMmoBpPsiAyBaHHS, PO3MEXOBYE MOBHO-
BaXXEHHS1 Mi>XX opraHamMmn MiCLEeBOro caMoBpsiAyBaHHS rpomMan, palioHiB Ta obnacren,
a TaKoX 3aKkpirnte npaBoOBi OCHOBW AeferyBaHHs OKpPeMUX MNMOBHOBaXEHb OpraHiB
BMKOHaBYO0I Bflaiy BUKOHaB4YMM OpraHam MiCLL,eBOro CaMoBPSLYyBaHHS rpoMaamn, BUKO-
HaBYMM KOMITETaM parioHHOI, 0BnacHoi pas,.

BuaHayeHHA NOBHOBaXXeHb TEPUTOpPianbHOT rpoMaau Bionosigae ii KOHCTUTYLINHO-
npaBOBOMY CTaTycy cyb’ekTa MiCLLEEBOro CaMoBpPSIAyBaHHS.

3anponoHoBaHa 3akoHOMNpoekToM pepakuis ctatTi 143 KoHcTtuTyuii YkpaiHu He
nepenbavae ckacyBaHHSA Y 0OMEXeHHs npae i cBOOOA NIOAVHM | FpOMadsHUHA.

4.9. Y 3aKkoHONPOEKTi NponoHyeTbCa ctaTTio 144 KoHCTUTyLji YkpaiHu Buknactu
B Takin penakuir:

«Ctatta 144. TepuTtopianbHi rpomMaam, rosioBn rpoMaj, opraHu MiCLEeBOro camo-
BpS4yBaHHS BiANOBIAHO 00 3aKOHY YyXBaJlOOTh akTW MICLLEBOr0 CaMOBPSALYBaHHS, SKi
€ 000B’3KOBMMM A0 BUKOHAHHS Ha BionoBigHiN TepuTopii.

[ito akTiB MiCLLEBOIrO CaMOBpPSAAYyBaHHSA 3 MOTUBIB iX HEBIAMOBIAHOCTI KOHCTUTYLIT Yn
3akoHaM YKpaiHu 3ynunHse npedekT 3 04HOYaCHUM 3BEPHEHHSIM 0 Cyay.

Y pasi yxBaneHHs ronoBOl rpoMaan, pagolo rpomManm, paroHHOK, 0B6nacHO
pafoto akrta, Wwo He Bignosigae KoHcTUTyuii YKpaiHu, CTBOPIOE 3arpo3y NopyLUEHHS
[epPXXaBHOr0 CyBEPEHITETY, TEPUTOPIANBLHOI LLNICHOCTI 4M 3arpody HaljioHabHIn 6e3-
neui, NpesngeHT YKpaiHu 3ynuHSe aito BiANOBIAHOMO akTa 3 04HO4YaCHUM 3BEPHEHHSAM
0o KoHctutyuinHoro Cyay YkpaiHu, TMMYacoBO 3YMUHSE MOBHOBAXEHHS FOSI0BU MPO-
Magu, cknagy pagm rpomMann, paroHHoi, obnacHoi pagu Ta npM3Havyae TMMYacoBOro
[ep>XaBHOro yrnoBHOBaXEHOro. TumM4acoBuii oepxaBHUIN YNOBHOBaXXEHUIA CMPSIMOBYE
Ta OpraHi3oBYye AiafIbHICTb BiAnoBigHMX BUKOHABYMX OPraHiB MiCLLEBOro camMoBpsiay-
BaHHS rpOMaan, BUKOHABYOro KOMITETY paioHHOI, 0b6nacHoi paau.

KoHcTtutyuinHnin Cya YkpaiHn po3rnsnae Take 3BepHeHHs lNMpesugeHTta Ykpainu
HeBiaKMaaHo.

Y pasi Bu3HaHHsa KoHCcTuTyuinHuMm Cyaoom YkpaiHu akta ronosu rpomMagu, paam
rpomMagu, panoHHOi, obnacHoi pagu Takum, wWo Bignosigae KoHcTUTyuii Ykpainu,
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Mpe3uaeHT YkpaiHM CKaCOBYE aKkT, BUOAHUN BiANOBIOHO 00 YaCTUHU TPETLOI UiEi
cTaTTi.

Y pasi Bu3HaHHa KoHcTtutyuiiHnMm Cyaom YkpaiHm akta ronosu rpomMagn, paam
rpomaam, paroHHoi, o6nacHoi pagu TakmMm, Lo He Bignosigae KoHcTuTyuii Ykpainu,
BepxoBHa Papa YkpaiHu 3a nogaHHam lNpesnpeHta YkpaiHm JOCTPOKOBO MPUMUHAE
NMOBHOBAXEHHS rOSIOBM rpOMaan, pagu rpomaamn, paroHHoi, o6nacHoi pagy Ta npu-
3HaYae No3ayeprosi BUOOPU Yy BU3HAYEHOMY 3aKOHOM MOPSAOKY>.

3anponoHoBaHa 3akOHOMNPOeKToM pepakuia ctatTi 144 KoHcTuTtyujii YkpaiHm
nepenbayae npaBo TepuTopianbHUX FfpoMag, roflie rpomMaz, opraHis MicLLEBOro camo-
BpPSA4YyBaHHS yxBasiloBaTWU BiAMNOBIAHO OO 3aKOHY akTU MICLEBOro camMoBpsioyBaHHS,
a TakOX MOBHOBaXEHHS npedekTa 3ynnHATA Oil0 UMX akTiB 3 MOTUBIB iX HEBIAMNOBIA-
HOCTi KOHCTUTYLi YM 3aKoHaM YKpaiHu 3 04HOYaCHUM 3BEPHEHHSIM 0 Cyay.

Kpim TOro, amiHamn 0o BkalaHOi cTaTTi nependayYeHo HagaHHSA MOBHOBAXKEHHS
Mpe3naeHTy YkpaiHn 3ynuHAT Oil0 akTa rofioBy rpomMagu, pagm rpomanm, pamoHHoI
4y obnacHoi paaun, AKkWoO BiH He Bignoeigae KoHcTuTyuii YkpaiHn, CTBOPIOE 3arposy
MOPYLLUEHHS OePXaBHOIro CyBEepPeHITETY, TEPUTOPIaNIbHOT LiJTICHOCTI Y1 3arpody Haujo-
HanbHilM 6e3neuj, 1 ogHoYacHO 3BepTaTucsa Ao KoHctutyuinHoro Cyay YkpaiHn Ta
BPErynoBaHHS NPaBOBMX HACNIAKIB BU3HAHHSA KOHCTUTYLinHUM Cyaom YkpaiHm Takoro
aKTa HEKOHCTUTYLLIMHUM.

3anponoHoBaHa B 3akoHOMpoekTi pepakuia ctatti 144 KoHCTUTyuii YKpaiHm
BCTAHOBJIOE KOHCTUTYLINHUA MexXaHi3M BignoBiganbHOCTI TepUTOpiasibHUX rpoMag,
Ta OpraHiB MIiCLLEeBOro CaMoOBpPAAYBaHHA Y pasi yxsaleHHs HUMUW akTiB, AKi He BiAno-
BipatoTb KOHCTUTYLUII 41 3aKOHaM YKpaiHu, CTBOPIOKOTb 3arpo3y NOpyLIeHHd aep-
XXaBHOro CyBEPEHITETY, TEPUTOPIaNbHOI LiNiCHOCTI Yn 3arpo3y HalioHaNbHin 6e3-
newi.

Pepakuia ctatTi 144 KoHcTuTyuii YKpaiHm, 3anponoHoBaHa 3akOHOMPOEKTOM, He
nependayae ckacyBaHHSA Y1 0OMeXeHHs npae i cBOOOA, IIOAVHU | FpOMadsHUHA.

4.10. Y 3akoHONpoekTi NponoHyeTbes NyHKTK 29, 30 yacTuHM nepLioi ctatTi 85
KoHcTuTtyuii YKpaiHm BUKacTu y Takin penakuii:

«29) yTBOpPEHHS i nikBigauia rpoman, panoHiB, obnactei, BCTAHOBJIEHHS i 3MiHA
iXHiX MeX; HalMeHyBaHHS | NepeliMeHyBaHHS NMOoCeseHb, rpomMag, panoHis, obnacTeu;

30) npusHayeHHs No3ayveproBux BMOOPIB ronie rpoMaz, AenyTaTtiB pan rpomag,
parioHHKX, 0BNacHUX pagy».

3anponoHoBaHa 3akoHOMNPOEKTOM peaakLis NyHKTY 29 YyacTuHW nepLoi ctaTTi 85
KoHcTuTyLii YkpaiHu CTOCOBHO MOBHOBaxeHb BepxoBHoi Pagu YkpaiHu wopno yTeo-
PeHHS i nikeigauji, 3MiHM MeX, HalMeHYBaHH4A Ta NeperMeHyBaHHS aaMiHiCTpaTuBHO-
TEpUTOopIanbHMX 0AVHMLE 0O0YMOB/IEHA 3MIHOIO B OpraHisaLii agMiHiCTpaTMBHO-TepU-
TOpianbHOro ycTpoto YKpaiHm Ta MiCLLEBOro CaMOBPSAYBaHHS.

lMponoHoBaHa y 3akoHoNpoekTi pegakuia nyHkTy 30 yacTuHu nepwoi cTatTi 85
KoHcTuTyuii YKpaiHn Bu3Havyae noBHOBaXxeHHA BepxoBHOi Paauv YkpaiHu npru3aHayvaTtn
nosayeprosi BMOGOPU ronis rpoman, AenyTaTiB pan rpoman, ParoHHUX, 06aaCHUX
pagn.

Konctutyuinnuin Cyn YkpaiHm BBaxae, Wo BMKIageHa B 3akKOHOMPOEKTI penakuis
nyHkTiB 29, 30 yacTnHK nepLuoi ctaTTi 85 KoHcTuTyuii YkpaiHu He nependayae ckacy-
BaHHS Y OOMEXEHHS npaB i CBOOOA, NOANHN | FpOMaAsHUHA.

14



BicHuk KoHcTuTyuiviHoro Cyay Ykpainv
Ne 5/2015

4.11. Y 3akoHONPOEKTi NPOMNOHYETLCA BUKIACTU NYHKT 16 YacTUHM nepLloi cTat-
Ti 92 KoHcTuTyuii YkpaiHum B Taki pepakLii:

«16) ctatyc Knesa gk ctonuui YkpaiHum».

3anponoHoBaHa y 3akoHOMNPOEeKTi 3MiHa CTOCYETbCH BU3HAYEHHS 3aKOHaMU
YkpaiHu nuwe cTtaTtycy Mmicta KueBa gk ctonuui YKpaiHu, a TakoX Y3rofXyeTbCs 3
BUKNAAEHUMM Yy 3aKOHOMPOEKTI pefakuigaMm 4actuHu apyroi ctatti 118, yactu-
HU n’atoi ctatTi 133 KoHcTuTyuii YKpaiHM Wwoa0 BUM3HAYEHHS OKPEMUMU 3aKOHaMWU
YkpaiHm ocobnmBOCTi 3AiMCHEHHNA BUKOHABYOi Bnaau y mictax Kuesi ta Ceactononi ta
0CcOoBNMBOro cTaTycy LMX MICT Y CUCTEMI afiMiHICTPaTMBHO-TEPUTOPIANIBHOrO YCTPOIO
YKpaiHu.

BuknageHa y 3akOHONPOEKTI pepakuis NyHKTY 16 yacTuHM nepluoi ctatti 92
KoHcTuTyuii YkpaiHn He nepepbadae ckacyBaHHS 4YM 0OMeXeHHs npaB i cBobon,
NOOVIHW | rpOMafsiHUHA.

4.12. Y 3aKkOHOMPOEeKTi MPOMOHYETLCA AOMOBHUTU 4acTuHy nepwy ctatti 106
KoHcTuTyuii YkpaiHu nyHkToM 8 Takoro amMicTy:

«8') TMM4YacOBO 3yNMHSAE NOBHOBAXEHHSA FONI0BY rpoOMaaun, ckiiany paay rpoManm,
paroHHOI, 06nacHoi paay Ta NpU3HayYae TMMYaCcOBOro AePXXaBHOro YNOBHOBAXEHOIO
y BUNagKax, BU3Ha4eHuxX Lieto KOHCTUTYyLiEe».

Take 4ONOBHEHHS A0 YacTuHM nepLuoi ctatti 106 KoHcTuTyuii YkpaiHn y3rooXyeTbes
3 3anpOnNOHOBAHO Y 3aKOHOMNPOEKTI peaakLuietd YacTMHU TpeTboi cTaTTi 144 KoHcTu-
Tyuii YKpaiHu, He CKacoBYE Ta He 0OMeXYE npaB i CBO6OA, NIOANHN | rpOMaasHMHA.

4.13. Y 3akoHONpoekTi NPOMOHYETbCSH BukmounTM 3i ctatti 121 KoHcTtuTyuii
YKpaiHu NyHKT 5, BiANOBIAHO 40 SIKOro Ha NPoKypaTypy YKpaiH1 NOKNagaeTbCs «Harna,
3a [o4ep>aHHaM npaB i cBoOO4 NIOANHM | FpoOMaasiHMHA, 40OEePXKAHHAM 3aKOHIB 3 LX
MMTaHb OpraHamMm BUKOHaBYOI BNagu, opraHamMmm MiCLLEBOIro caMOBpPSIAyBaHHS, ixX noca-
DOBUMU | CNyx60BMMU 0COBaMU».

Taka 3MmiHa nepebyBae y CUCTEMHOMY 3B’A3KY 3 BUKIAOEHOI Yy 3aKOHOMPOEKTi
penakuieto nyHkTiB 1, 2 yactnHm nepwoi ctatti 119 KoHcTtuTyuji Ykpainm, 3rigHo 3
KO0 Harnsag, 3a goaepXaHHaMm KoOHCTUTYLT | 3aKoHIB YKpaiHu opraHamMn MicLLeBOro
CaMOBpPSALYBaAHHS | TepuTopialbHUMM opraHamMy LEeHTPasibHUX OpraHiB BUKOHaBYOI1
BNlaav HanexuTb A0 NOBHOBaXeHb NpedekTa, Ta He nepeabdavae ckacyBaHHS 4 obme-
XXEHHS NpaB i cBOOOA, NOAMHN | rpOMaasHMHA.

4.14. Y 3akoHonpoekTi Hadey po3ainy IX «TeputopianbHuii ycTpin YkpaiHu»
KoHcTuTyuji YkpaiHn nponoHYeETLCA BUKIACTM B Taki peaakLiji:

«Pozgin IX. AOMiHiCTpaTnBHO-TEPUTOPIANILHUIA YCTPIN YKpaiHW».

3MiHa Ha3Bu po3ainy IX KoHCcTuTyuii YKpaiHn y3roaxyeTtbes i3 3anponoHOBaHUMN Y
3akoHonpoekTi 3mMiHamu o ctaten 132, 133 OcHoBHOro 3akoHy YKpaiHu Ta He nepea-
0ayvae ckacyBaHHS Y1 OOMEXEHHS NMpaB i CBOOOA, NIOANHN | FpOMaAsIHUHA.

4.15. Y 3akoHOnpoekTi AponoHyeTbCs YacTuHy nepuwy ctatti 150 KoHcTuTywii
YKpaiHu 0oNoBHUTU NYHKTOM 1! Takoro amicTy:

«1') BUpILLEHHS NUTaHHA 3a 3BepHeHHsAM pesuaeHTa YkpaiHv Npo BiAnoBiAHICTb
KoHcTuTyuji YKpaiHm akTa rosoBm rpoMaan, pagy rpomMaam, paioHHoi, 06nacHoi paam».
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3anponoHoBaHe y 3akOHOMPOEKTI AOMOBHEHHS 4acTuHWM nepwoi ctatTi 150
KoHcTuTyuii Ykpainn nyHktom 17, wo nepenbadvae HagaHHA KoHcTuTyuiiHomy Cyay
YkpaiHv NOBHOBaXEHHS BMPIiLLYBATK NUTAHHA NPo BignoBiaHICTb OCHOBHOMY 3akoHY
YKpaiHu akTiB MiCLEBOIro CaMOBpPSIAYBaHHS, Y3rogXyeTbCa 3 pepakuieto ctatti 144
KoHcTuTyuii YkpaiHm, BuknageHow y 3aKoHOMPOeKTi, Ta He nependavyae ckacyBaHHS
4y 0O6MexeHHs nNpas i cBo6OA, NOAVHM | TPOMaASHUHA.

4.16. Y 3akoHOMNPOEKTI NPOMOHYETLCSA BHECTU 3MiHM 00 po3ainy XV «[lepexigHi
nonoXeHHsa» KoHCTUTyLji YKkpaiHu, JONOBHUBLUM MOr0 NMYHKTOM 17 Takoro 3MicTy:

«17. MNicna HabpaHHS 4YMHHOCTI 3aKoHOM YkpaiHn “llpo BHECEHHs1 3MiH [0
KoHcTuTyuji YKpaiHn woao geueHtpanisadii Bnagn”:

1) HacTynHi Yeprogi MicLeBi BMOGOpU — BMOOPU rofie rpomMaa, aenyrarie pag, rpo-
mMan, paioHHMX, 0B6IaCHUX pag NPOBOASATLCS B OCTAHHIO Hefinto XXoBTHs 2017 poky.

[MOBHOBaXEHHS CiNIbCbKMX, CENINLLHKX, MICbKMX rofiB Ta AenyTaTiB MiCLEeBUX paj,
0bpaHnx Ha YeproBux BMBopax y xoBTHi 2015 poky Ta MicLeBux BuGopax y nepion, 3
X0BTHSA 2015 poKy A0 x0BTHS 2017 poky, NPUNMHAIOTLCSA 3 OHA HAOYTTA NOBHOBaXEHb
BiINOBIAHO ronoBamMn rpoMaa, pagamMmun rpomag, PanoHHUMM Ta 061aCHMMU pagamu,
0B6paHMMKM Ha HACTYMHUX YEProBUX MicLLEBUX BUOOpPax y XOBTHi 2017 poky;

2) MpeaunaeHT YkpaiHn 3a nopgaHHaM KabiHeTy MiHicTpiB YkpaiHu npusHavae Ha
rnocagu Ta 3BiSIbHSIE 3 NOcaf, roiB MiCLLEBUX AePXaBHMX aMiHICTpaLin 00 NpU3Ha4yeH-
HS BIANOBIOHUX NMpedeKTiB;

3) TMYacoBo, 00 NPU3HAYEHHS NpedekTa, NMOBHOBAXEHHS, BU3HAYEHE NMYHKTOM 1
ctatTi 119 Tta yactmHoo gpyroto ctatTi 144 KoHcTuTyuii YkpaiHu, 34incHI0E ronosa
BiAMNOBIAHOI MiCLLEBOI Aep>XaBHOT afMiHiCTpau,ii;

4) Mpe3unaeHT YkpaiHu 00 00paHHSA Ha HACTYMHUX YepProBux MicLeBmnx BUBopax y
X0BTHI 2017 poky ronis rpomap, AenyTaTtiB pag rpoMag, parioHHUX, 0BnacHUX pag,
30iMCHIOE NMOBHOBaXeHHs, nepenbdadveHi ctatreto 144 KoHcTuTyuji YkpaiHu, wono
aKTiB, yxBasieHUX BiOMOBIAHO Ci/IbCbKUMMW, CEJINLLHUMW, MICbKMMW rosioBamu, Cinb-
CbKUMU, CENULLHUMU, MICbKUMW, PANOHHUMK | oBnacHUMK pagamu. MpusHadeHi npu
LLbOMY TUMYACOBI iep>XaBHi YNOBHOBaXeEHi CMPAMOBYIOTb Ta OPraHi3OBYOTb AiAJIbHICTb
BMKOHaBYMX OpraHiB BiAMNOBIAHOI CiNIbCbKOI, CENULLHOI, MICbKOI paau, BMKOHABYOIO
anaparty BiAnoBigHOI painoHHOI, 061acHOi paau.

KoHcTutyuinHuin Cyn YkpaiHn HeBioknagHo po3rnigfae BignoBigHE 3BEPHEHHS
Mpe3npgeHTa YkpaiHM Woa0 akTiB CisibCbKUX, CENULHUX, MICbKUX FONiB, CiflbCbKMUX,
CEeNULLIHNX, MiCbKUX, PanoHHUX i 0Bn1acHMX paa.

Y pagi Bn3HaHHa KoHcTuTyuinHum Cygom YkpaiHu akTa CiflbCbKOro, CEemLHOro,
MiCbKOTrO FOJIOBU, CiflbCbKOIi, CEULLHOI, MiCbKOi, paioHHOI, 06n1acHOT paan Taknum, Lo
He BignoBigae KoHcTuTyuii YkpaiHu, BepxoBHa Paga YkpaiHu 3a nogaHHsm [pesun-
neHTta YkpaiHn [OCTPOKOBO MPUMNMHAE MOBHOBAXEHHS BigMOBIAHO CilbCbKOro,
CEeJNINLHOro, MICbKOrO roflIoBW, CiNbCbKOi, CENWULLHOI, MICbKOI, paloHHOI, 06sacHOI
paan Ta NpusHaYae nosayeprosi BUOOPU.».

[MpornoHoBaHMMUM 3MiHAMW BCTAHOBJIOIOTLCA AaTa NPOBEAEHHS HACTYMHUX Yepro-
BUX MicLEBUX BMOOPIB, CTPOKN MOBHOBAaXEHb CiNlbCbKUX, CENNLLHMX, MiCbKUX rofliB Ta
[enyTaTiB MiCLEeBUX paf, BPEryibOBYOTbLCA MUTAHHA 34iIMCHEHHS BUKOHABYOI BNaam Ha
MicuUsIX Ta MICLEBOIro CaMoBpPSIAYBaHHS Yy pasi JOCTPOKOBOrO MPUNMHEHHS NOBHOBA-
>KE€Hb CifIbCbKOr0, CENNLLHOIO, MiCbKOIO FONI0BU, CiflbCbKOi, CENNLLHOI, MICbKOT, paiioH-
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HOi, 06n1acHOi paau, a TakoX NPU3HAYEHHSI N03a4eProBUX MiCLLEBMX BUOOPIB Yy 3B’A3KY
3 BM3HaHHAM KoHCcTuTyuinHum Cyoom YkpaiHm akTiB opraHiB MicLLeBOro camoBpsiay-
BaHHSA TakUMU, WO He BignosigaTb KOHCTUTYLIi YKpaiHu.

MyHKT 17, 9KknM y 3aKOHONPOEKTI MPONOHYETLCHA A0NOBHUTU po3ain XV «[epexigHi
nonoxeHHs» KoHCTUTyLii YkpaiHn, He nependayae ckacyBaHHS Y OOMEXEHHS NPas i
ceobop, NoavHW | rpoMafsHUHA.

4.17. Y 3akoHonpoekTi po3ain XV «[epexigHi NonoxeHHsa» KoHCTUTyuji YkpaiHn
NPOMNOHYETLCHA AONOBHUTW MNYHKTOM 18 Takoro 3micTy:

«18. OcobNMBOCTI 34iAICHEHHSI MICLLEBOr0 CaMOBpPSiAyBaHHA B OKPEMMUX pPanoHax
LoHeubkoi i JlyraHCcbkoi 06n1acTel BU3Ha4aloTbCs OKPEMUM 3aKOHOM. ».

KoHctutyuinHmin Cya YkpaiHn BUXOAUTb 3 TOrO, WO LUEen NyHKT CTOCYETbCS Bpery-
JIIOBAHHS OKPEMMM 32KOHOM OCOONMBOCTEN 3AINCHEHHS MiICLLEBOrO CaMOBPSIAYBAHHS
B OKPeMUX parioHax JJoHeupbkoi i JlyraHcbkoi obnacTei.

3anponoHoBaHe y 3akoHONPOeKTi A0NOBHEHHS po3ainy XV «[lepexigHi nonoXeH-
He» KoHCTUTYLIT YkpaiHn nyHkTOM 18 He nepenbayae ckacyBaHHS Y 0OMEXEHHS NpaB
i cBOGOA, NOAVIHU | rPOMaAsHMHA.

4.18. Y 3akoHoNpoekTi MicTuTbCsa po3ain Il «MpukiHUEBI Ta NnepexiaHi NONOXEeHHS»
Takoro 3micTy:

«|l. MpukiHUEBi Ta NnepexigHi NoNOXeHHA

1. Llett 3akoH Habmpae YMHHOCTI Yepes TPy MicsiLi 3 AHS MOro ony6ikyBaHHS.

2. 3 HabpaHHSM YMHHOCTI LM 3aKoHOM oaHe abo Aekinbka noceneHb (Cin, Cenuil,
MICT) 3 NpunernuMmn TepUTopiaMmn HabyeatoTb CTaTyCy rpoMaam Ha niacTagi i B nopsa-
KY, BASHAYEHWNX 3aKOHOM.

3. 3 OHs HabpaHHSA YNHHOCTI LM 3aKOHOM:

1) cinbCbki, cennuiHi, Micbki pagu 0o HabyTTa NOBHOBaXEHb pagamu rpoman, obpa-
HMMW B YTBOPeHUX BepxoBHoto Pafoto YkpaiHu rpomagax, npoaoBXYOTb 34iNCHIOBATU
Taki MOBHOBAXEHHS: yrnpaBfgioTb MaHOM, WO € B KOMYHaslbHi BNacHOCTI; 3aTBep-
[DKYIOTb Mporpamm couiasibHO-eKOHOMIYHOIO Ta KyJIbTYPHOIO PO3BUTKY | KOHTPOJIOIOTh
iX BUKOHaHHS; 3aTBEPOAXYIOTb OIOOXETWN BiANOBIAHUX aaMiHICTPaTMBHO-TepUTOpiasb-
HUX OOMHMULB | KOHTPOJIOIOTh iX BUKOHAHHS; BCTAHOBIIOIOTL MiCLIEBi noaaTku i 36opun
BiAMOBIAHO 00 3aKOHY; 3a6e3neyyoTb NPOBEAEHHS MiCLIEBUX pedepeHayMiB Ta peani-
3aLto iX pesynbTarTiB; YTBOPKOIOTh, PEOPraHi3oBYOThL Ta NiKBILOBYIOTb KOMYHasbHI Nig-
NMPUEMCTBA, OpraHisauiji i ycTaHOBU, a TaKoX 34INCHIOITb KOHTPOJIb 3a iX OisSIbHICTIO;
BUPIWYIOTb iHWI NUTAHHS MICLLEBOr0 3HaA4YeHHS, BigHECEHI 3aKOHOM [0 iXHbOI KoMme-
TEHLT;

2) cinbCbki, cenuLHi, Micbki ronoBu 00 HABYTTA NOBHOBaXEeHb rosloBamMu rpomag,
obpaHuMM B yTBOpEHMX BepxoBHoto Panoio YkpaiHu rpoMagax, NpoaoBXyoTh 34ilc-
HIOBATM NMOBHOBAXEHHS, BiAHECEHI 3aKOHOM A0 BiAaHHSA CiJIbCbKUX, CENULLHUX, MICbKUX
ronis;

3) paioHHi, obnacHi pagn A0 HabyTTs MOBHOBaXEHb PaAMOHHMMMK, 0BNACHUMM
pagamm, 06paHUMN Ha HaCTYMHUX YeProBuX MicLeBux BMbopax y xoBTHi 2017 poky,
MPOOOBXYIOTb 3AiMCHIOBATU Taki MOBHOBAXEHHS: 3aTBEPOXYIOTb NporpamMu couiasb-
HO-EKOHOMIYHOrO Ta Ky/IbTYPHOIro PO3BUTKY BiAMNOBIAHMX 00NacTel i painoHiB Ta KOHT-
POJIOIOTb iX BUKOHAHHSI; 3aTBEPKYIOTb ParOHHI i 06nacHi 6roaxeTn, ki GOpMyOTbCS
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3 KOLUTIB Aep>KaBHOro OLoaKeTy Ans ix BiANOBIAHOro po3noginy Mixk TEpUTopianbHUMU
rpoMagamuy abo Ans BUKOHAHHS CMiJIbHUX MPOEKTIB Ta 3 KOLUTIB, 3aJly4EHUX Ha OOro-
BipHMX 3acagax 3 MicLeBUX OlooXeTiB ANns peanidauii cnifibHUX coLiasibHO-eKOHOMIY-
HUX | KYNIBTYPHUX MPOrpam, Ta KOHTPOJIIOIOTh iX BUKOHAHHS; BUPILLYIOTb iHLUI NMUTAHHS,
BiJHECEHI 3aKOHOM [0 iIXHbOI KOMMEeTEHLLi.

4. PainoHHi, obnacHi paam, obpaHi Ha HACTYMHUX YepProBux MICLEBMX BUOOpax y
XOBTHI 2017 poOKy, CTBOPIOIOTb BUKOHABYI KOMITETU Ha NiACTaBi 3aKOHY NPO MiCLEBE
CaMOBpPSALYBaHHA, WO BU3HA4Ya€ MOBHOBAXEHHA BUKOHABYMX KOMITETIB PaMOHHUX,
obnacHux pag,.

5. MicueBi oepxaBHi agMiHicTpauji 4O CTBOPEHHS palioOHHKUMU, 061aCHUMU pagamMm
BMKOHaB4YMX KOMITETIB Ha NiACTaBi 3aKOHY MPO MiCLLEBE CaMOBPAOYBaHHS, L0 BU3HA-
Ya€e NOBHOBAXEHHS BUKOHABYNX KOMITETIB PalNOHHUX, 00MacHUX paf, ane He nisHille
1 6epesHs 2018 poky Ha BiANOBIOHI TEPUTOPIT NPOAOBXYIOTL 3a6e3nevyBaTi:

1) BUKOHaHHS KOHCTUTYLi Ta 3aKOHiB YkpaiHu, akTie MNpe3naeHTa Ykpainm, KabiHeTy
MinicTpiB YkpaiHu, iHLLIMX OpraHiB BUKOHABYO01 BNaau;

2) 3aKOHHICTb | MPaBONOPSA0K; A0AEPXKAHHSA NpaB i cBOOOA rPOMasiH;

3) BUKOHaAHHSA AepXaBHWUX i perioHanbHUX NporpamM CoLujianbHO-EKOHOMIYHOro Ta
KYNLTYPHOIO PO3BUTKY, MPOrpamM OXOPOHW A0BKiNIA, @ B MiCUAX KOMMAKTHOrO NPOXMn-
BaHHS KOPIHHWX HAPOAIB | HALiOHANbHUX MEHLUNH — TakoX nporpam ix HauioHaslbHO-
KYNbTYPHOIO PO3BUTKY;

4) NigroToBKY Ta BUKOHAHHS BiANOBIAHMX 0ONACHUX i paliOHHUX OIOOXKETIB;

5) 3BIT NP0 BUKOHAHHS BiAMNOBIAHNX OIOOXETIB Ta Nporpam;

6) B3aemogito 3 opraHamMmm MiCLLEBOr0 CaMOBPSAYBaAHHS;

7) peanisauitlo iHWMX HagaHWX OepXaBoko, a TakoX AesieroBaHuX BignoBigHUMUN
pagamu NOBHOBaXEHb.

Kniecbka, CeBaCcTONO/bCbKa MICbKi AepXKaBHi agMiHiCTpauji, panoHHI y MicTax
Knesi, CeBacTononi aepxaBHi agMiHicTpauji NpoA0BXYOTb 3AIMCHIOBATM 3a3HA4YeHi y
LLbOMY MYHKTi MOBHOBAXEHHSA 00 CTBOPEHHA BMKOHABYMX OPraHiB MiCLLEEBOro CamMoBp4-
[yBaHHS BiANOBIOHMX rpomaf, ane He nisHiwe 1 6epesHa 2018 poky.

6. Npe3naeHT Ykpainm 3a nogaHHaM KabiHeTy MiHicTpiB YkpaiHu BnepLue 34iNCHI0E
NpPU3HayYeHHs npedekTiB NicNs CTBOPEHHS BiAMNOBIAHUMW PANOHHUMK, 0ONACHUMMU
pazamMy BUKOHABYMX KOMITETIB, afne He nisHiwe 1 6epesHs 2018 poky.

7. AKT roniB MiCcLLEBUX AEPXaBHMX aaMiHICTpaLiii OitoTb 40 HAOpPaHHA YAHHOCTI Bif-
MOBIAHVMMM aKTamMn MICLEBOro CaMOBPHALYBaHHA, akTaMu NpedekTiB, iHWKX OpraHis
BMKOHaBYOI Bf1iaamn, yxsareHMMU BianoBigHo 00 KOHCTUTYLi Ta 3aKOHIB YKpaiHn.».

MonoxeHHs poaginy Il «MpukiHueBi Ta nepexigHi NONOXEeHHs» 3aKOHOMPOEKTY
CnpsiIMOBaHi Ha peanisauito 3MiH 0o KoHCcTUTyLii YkpaiHu Ta He nepenbdadaloTb ckacy-
BaHHS Y OOMEXEHHS npaB i CBOOOA, NOANHN | FpOMaAsHUHA.

4.19. CucTeMHMIn aHani3 3MiCTy HaBEEHUX MOSOXEHb 3aKOHOMPOEKTY 06YMOBUB
BWUCHOBOK, HaBeaeHun y nignyHktax 4.1-4.18 nyHKTy 4 MOTUBYBaIbHOI 4aCTUHU
BucHOBKyY, Npo Te, WO 3anponoHoBaHi 3MiHM He NepeadadvaloTb CKacyBaHHSA Y obme-
XEHHS Npae i cBO6O, NOAMHK | rpOMaasiHMHA. BkasaHi 3MiHWM He BHOCATbLCS A0 PO3i-
ny Il KoHcTtuTyuii Ykpainu «[paBa, cBo60am Ta 060B’A3KM IIOANHN | TPOMaZsIHUHA» | He
nependayaloTb Hi CKACYBaHHS, Hi 3BMEHLLEHHS 0OCAry iCHYIOUMX NPaB i CBOOOA, LUISIXOM
3MiHU KOHCTUTYLIMHMX HOPM 3 iHWnX po3ainie KoHCTuTyuii YkpaiHu.
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Omxe, 3anponoHoBaHi 3aKkOHONPOEKTOM 3MiHM BiANOBIAAIOTb YaCTUHI NepLwi cTaT-
Ti 157 OcHoBHOro 3akoHy YkpaiHu, 3a skoto KoHcTuTyuis YkpaiHm He Moxe ByTin 3Mi-
HeHa, Ko 3MiHK NependaYvaloTb CKACYBAHHS Y OOMEXEHHS Npae i cBOOOA, NIOANHM i
rpoMagsHuHa.

5. KoHcTuTyuia YkpaiHn He Moxe OyTy 3MiHEHA, SKLLO 3MiHM, 30KpeMa, CnpsiMoBa-
Hi Ha NiKBigaLilo HE3aneXHOCTi Y Ha NOPYLLUEHHA TepUTOpPIanbHOI LiNiCHOCTI YKpaiHu
(yacTtuHa nepwa ctatTi 157 OCHOBHOro 3akoHy YKpaiHu).

KoHcTutyuinHmin Cya YkpaiHu BBaxae, Lo nponoHOBaHi B 3aKOHOMPOEKTi 3MiHM A0
KoHcTtuTyuii Ykpainm, posain Il «[pukiHuesi Ta nepexigHi NnoaoXeHHs» 3aKOHOMNPOEKTY
He CNPsMOBaHI Ha JiKBIJALLIIO HE3aNeXHOCTI YX Ha NOPYLUEHHS TePUTOpPIasIbHOI Linic-
HOCTI YKpaiHu i He cynepeyaTb YaCcTuHI nepuin ctatTi 157 KoHCcTUTyLiT YKpaiHu.

BpaxoByoun BuknageHe Ta kepywumcb ctattamu 147, 153, 157, 158, 159
KoHcTutyuii YkpaiHu, ctattamm 51, 57, 63, 66, 67, 69 3akoHy YkpaiHn «[po
KoHcTtutyuiinni Cypa, YkpaiHn», KoHcTuTyuiiHni Cya YkpaiHn

[BiAWLOB BUCHOBKY:

1. BusHaty 3aKOHOMPOEKT MNP0 BHECEHHS1 3MiH 00 KoHcTuTyuji YkpaiHn wono
neueHTpanizauji Bnaan (peectp. Ne 2217a), 9kMM MPOMNOHYETLCS BHECTU 3MiHU [0
nyHkTiB 29, 30 yacTnHn nepLoi ctatTi 85, nyHkTy 16 YacTuHM Nepioi cTaTTi 92, yac-
TnHM nepuwoi ctatTi 106, ctaten 118, 119, nyHkTy 5 cTatTi 121, ctaten 132, 133, 140,
141,142, 143, 144, yactuHn nepwwoi ctatTi 150, Ha3Bu po3ainy IX, a Takox poaainy XV
«[NepexigHi NONOXEeHHS», TakuM, WO Bianosigae sBumoram ctaten 157 i 158 KoHcTuTyuji
YKpaiHu.

2. BucHoBok KoHcTuTyuiiHoro Cyny YkpaiHu € oCTaToO4YHUM | OCKapXEHHIO He nif-
narae.

BucHoBok KoHcTtuTyuitHoro Cyay YkpaiHu nignsrae onybnikyBaHHIO Yy «BicHMKY
KoHcTtutyuiiHoro Cyay YkpaiHn» Ta B iHWKX ODiLiiHUX BUOAHHAX YKPaiHW.

KOHCTUTYLINHWM CYL, YKPATHN

« Summary to the Opinion of the Constitutional Court of Ukraine Ne 2-v/2015 dated
July 30, 2015 in the case upon the appeal of the Verkhovna Rada of Ukraine for
providing opinion on conformity of the draft law on introducing amendments to the
Constitution on the decentralisation of power with the requirements of Articles 157 and
158 of the Constitution

Under the Resolution «On inclusion of a draft law on introducing amendments to the
Constitution on decentralisation of power to the agenda of the second session of the
Verkhovna Rada of Ukraine of the eighth convocation and its submission to the
Constitutional Court» dated July 16, 2015 Ne 622-VIIlI the Verkhovna Rada of Ukraine
filed an appeal with the Constitutional Court on providing opinion on the conformity of
the draft law on introducing amendments to the Constitution on decentralisation of
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power (registration Ne 2217a) (hereinafter referred to as «the Draft Law») with the
requirements of Articles 157 and 158 of the Constitution.

According to Article 85.1.1 of the Constitution, the authority of the Verkhovna Rada
of Ukraine includes introducing amendments to the Constitution of Ukraine within the
limits and by the procedure, envisaged by Chapter XllII of the Constitution.

Pursuant to Article 159 of the Basic Law, a draft law on introducing amendments to
the Constitution of Ukraine is considered by the Verkhovna Rada of Ukraine upon the
availability of an opinion of the Constitutional Court of Ukraine on the conformity of the
draft law with the requirements of Articles 157 and 158 of this Constitution.

The Verkhovna Rada of Ukraine of the eighth convocation has not considered the
Draft Law during the year and has not amended the above provisions of the Constitution
during the term of its authority.

The Constitutional Court proceeds from the fact that at the delivery of this opinion
there is no martial law or a state of emergency in Ukraine or in its areas, imposed by the
procedure, determined by the Constitution.

The Draft Law proposes to read Article 118 of the Constitution as follows:

«Article 118. The executive power in districts and oblasts, in the cities of Kyiv and
Sevastopol shall be exercised by prefects.

Particular aspects of the exercise of executive power in the cities of Kyiv and
Sevastopol shall be determined by special laws of Ukraine.

Prefect shall be appointed to the office and dismissed from the office by the
President of Ukraine upon the submission of the Cabinet of Ministers of Ukraine.

Prefect shall be a state official.

In the exercise of his/her duties, prefect shall be responsible to the President of
Ukraine, accountable to and under the control of the Cabinet of Ministers of Ukraine.»

The above amendments are intended to replace the existing system of local bodies
of executive power and do not foresee the abolition or restriction of human and citizen’s
rights and freedoms.

The Draft Law proposes to read Article 119 of the Constitution as follows:

«Article 119. Prefect on his/her respective territory shall:

1) supervise the observance of the Constitution and laws Ukraine by the bodies of
local self-government;

2) co-ordinate the activities of territorial bodies of central bodies of executive power
and supervise the observance of the Constitution and laws of Ukraine by them;

3) ensure the implementation of state programmes;

4) direct and organise the activities of territorial bodies of central bodies of executive
power and ensure their interaction with bodies of local self-government in conditions
of martial law or state of emergency, environmental emergency;

5) exercise other authorities, determined by the Constitution and laws of Ukraine.

On the grounds and upon the procedure, determined by law, prefect shall issue acts
that are mandatory within the respective territory.

Prefects’ acts, issued on exercise of the authorities, defined by items 1 and 4 of
paragraph one of this Article may be revoked by the President of Ukraine, and those
issued on exercise of the powers, defined in items 2 and 3 of paragraph one of this
Article, — by the Cabinet Ministers of Ukraine. Prefects’ acts, issued on exercise of the
powers, defined in item 5 of paragraph one of this Article, shall be revoked by the
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President of Ukraine and in the cases, determined by law, — by the Cabinet of Ministers
of Ukraine».

The Draft Law proposes to read Article 132 of the Constitution as follows:

«Article 132. The administrative and territorial structure of Ukraine shall be based on
the principles of unity and indivisibility of the state territory, decentralisation in the
exercise of state power, ubiquity and capability of self-government authorities and of
sustainable development of administrative and territorial units on the basis of their
historical, economic, ecological, geographical and demographic characteristics, and
ethnic and cultural traditions.»

The amendments to Article 132 of the Constitution, proposed in the Draft Law,
introduce organisation of administrative and territorial structure of Ukraine, aimed to
replace the existing model of governance in the state, which instead of «the
combination of centralisation and decentralisation in the exercise of state power» is
based on the principles of «decentralisation of power», and this article is supplemented
with the principle «ubiquity and capability of local self-government authorities».

The Draft Law proposes to read Article 133 of the Constitution as follows:

«Article 133. The administrative and territorial structure of Ukraine shall be composed
of administrative and territorial units: communities, districts, regions.

The territory of Ukraine shall be divided into communities. The community shall be
a primary unit in the system of administrative and territorial structure of Ukraine.

District shall be composed of several communities.

The Autonomous Republic of Crimea and oblasts shall be the regions of Ukraine.

Special status of the cities of Kyiv and Sevastopol in the system of administrative
and territorial structure of Ukraine shall be determined by the laws of Ukraine.

The procedure of establishing, abolishing, demarcating and altering the boundaries,
naming and renaming of communities, districts, oblasts, as well as the procedure of
establishing, naming and renaming and assigning inhabited localities to the respective
category (villages, settlements, cities) shall be determined by law.

Altering boundaries, naming and renaming of communities and settlements shall be
exercised with account of the views of their residents by the procedure established by
law».

The Draft Law excludes the list of oblasts from Article 133 of the Constitution.

The Draft Law proposes to read Article 140 of the Constitution as follows:

«Article 140. Territorial community shall exercise local self-government both directly
and through the bodies of local self-government by means of self-regulation of social
affairs of local importance and their management within the limits of the Constitution
and the laws of Ukraine.

Territorial community shall be composed of residents of the settlement or
settlements of respective community.

Territorial community shall exercise local self-government directly through local
referendums and other forms, established by law.

A community council as a representative body and executive bodies of local self-
government of the community shall be the bodies of local self-government of the
community.

The executive bodies of local self-government of the community shall be controlled
and accountable to the community council.
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The head of the community shall preside at the meetings of the community council,
and shall lead the executive body of local self-government of the community.

District and oblast councils, their executive committees shall be the bodies of local
self-government, which shall respectively represent and implement the common
interests of territorial communities of district, or oblast.

The status of heads of communities, deputies of community councils, district and
oblast councils, the procedure of establishing, reorganising and liquidating of executive
bodies of local self-government of the community, executive committees of district and
oblast councils, the scope of their authorities shall be determined by law.

The community council shall promote the activities of bodies of population self-
organisation established under the law and the statute of a territorial community and to
this end may provide them with finance and property.»

The Draft Law proposes to read Article 141 of the Constitution as follows:

«Article 141. Residents of the respective community (communities) — citizens of
Ukraine who have attained the age of eighteen on the day elections are held and is
deemed by a court to be competent, shall have the right to vote at the elections of the
head of the community, deputies of community council, district and oblast councils.

Head of the community, deputies of the community council, district and oblast
councils shall be elected in free elections on the basis of universal, equal and direct
suffrage by secret ballot.

A citizen of Ukraine, who has attained the age of eighteen on the day elections are
held and is deemed by a court to be competent, may be elected head of the community,
deputy of the community council, district and oblast councils. A citizen who is serving
a sentence for committing a crime or has a criminal record for committing an intentional
crime can not be elected head of the community, deputy of the community council,
district and oblast councils.

The procedure for the election of deputies of district and oblast councils shall
provide for the representation of territorial communities within the respective district,
oblast and shall be determined by law.

The heads of the community, deputies of the community council, district and oblast
councils shall be elected at regular elections for a four-year term.

The grounds and procedure for early termination of powers of the head of the
community, deputy or composition of the community council, district, and oblast
councils shall be established by the Constitution and laws of Ukraine.

Regular elections of deputies of all community councils, district, oblast councils,
heads of communities shall take place on the last Sunday of October of the fourth year
of the term of authority of bodies of local self-government, elected at the previous
regular local elections.

Special elections of the head of the community, deputies of the community
council, district and oblast councils shall take place no later than 180 days from the
date of early termination of powers of the head of the community, composition of the
community council, district and oblast councils, and in the case of early termination of
powers as prescribed in Article 144 of the Constitution — not later than 120 days from
the date of such termination.

District council, oblast council shall elect from among its members the head of the
district council, the head of oblast council respectively.
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District council, oblast council shall appoint to the office and dismiss from the office
the head of executive committee of the council and upon his/her submission forms the
composition of this body.

Head of the community, deputies of the community council, district and oblast
councils may not have another representative mandate. Other requirements on the
incompatibility of the mandate of the head of the community, a deputy of the community
council, district and oblast councils shall be established by law.»

The proposed amendments reduce the term of office of the head of community,
deputies of the community council, district and oblast councils, elected at regular
elections, from five to four years.

According to the Constitutional Court, the reduction of the specified term of office
does not affect the exercise of voting rights by the citizens of Ukraine, and therefore
can not lead to the abolition or restriction of human and citizen’s rights and freedoms.

The Draft Law proposes to read Article 142 of the Constitution as follows:

«Article 142. The material and financial basis for local self-government shall be:

1) land, movable and immovable property, natural resources, other objects that are
in communal ownership of territorial community;

2) local taxes and levies, part of all-state taxes and other revenues of local budgets.

Objects of common ownership of local communities shall be in the management of
district or oblast councils and shall be funded at the expense of district or oblast
budgets respectively.

The state shall provide commensurability of financial resources and scope of
authorities of local self-government, defined by the Constitution and laws of Ukraine.

Changing the competence of the local self-government shall be carried out with
simultaneous corresponding changes in the distribution of financial resources.

The state shall compensate the expenditures of local self-government that arise
from the decisions of the bodies of state power.

On the basis of agreement, territorial communities may join objects of communal
ownership as well as budget funds to implement joint projects or to jointly
finance (maintain) communal enterprises, organisations and establishments, and
create appropriate bodies and services for this purpose.»

The amendments to Article 142 of the Constitution of the proposed Draft Law
specify the material and financial basis of local self-government, establish the duty of
the state to ensure commensurability of financial resources and scope of authorities of
the bodies of local self-government.

Consolidation in the Constitution of the above duty of the state, the rights of local
communities on the basis of agreement to join the objects of communal ownership and
budget funds proposed in the Draft Law are aimed at achieving economic independence
of territorial communities.

The Draft Law proposes to read Article 143 of the Constitution as follows:

«Article 143. According to law, territorial community directly or through the bodies
of local self-government of the community shall:

1) manage the property that is in communal ownership;

2) approve the budget of respective community and control its implementation;

3) approve programmes for socio-economic and cultural development and control
their implementation;
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4) establish local taxes and levies;

5) ensure the implementation of the results of local referendums;

6) establish, reorganise and liquidate communal enterprises, organisations and
institutions, as well as exercise control over their activity;

7) resolve other issues of local importance ascribed to its competence by law.

Oblast and district councils shall:

1) approve oblast and district budgets for the implementation of joint projects, and
including funds drawn on the basis of agreement from local budgets and control its
implementation;

2) resolve other issues ascribed to their competence by law.

Oblast council shall approve a regional programme for socio-economic and cultural
development of oblast and control its implementation.

Separation of powers between bodies of local self-government of communities,
districts, oblasts shall be determined by the law on the principle of subsidiarity.

Under the law certain powers of the bodies of executive power may be delegated to
executive bodies of local self-government of the community, executive committees of
district and oblast councils. The State shall finance the exercise of these powers from
the State Budget of Ukraine in full, transfer the relevant objects of state property to
bodies of local self-government. These powers can be withdrawn on the grounds and
in the manner prescribed by law.

The executive bodies of local self-government of the community, executive
committee of district, oblast councils on issues of their exercise of the delegated
powers of the bodies of executive power shall be under the control of the bodies of
executive power, which have delegated such powers».

Determination of the powers of the territorial community corresponds to
its constitutional and legal status of the subject of local self-government.

The Draft Law proposes to read Article 144 of the Constitution as follows:

«Article 144. According to law, the territorial communities, heads of communities,
bodies of local self-government shall adopt acts of local self-government, which shall
be mandatory for the execution throughout the respective territory.

Validity of the acts of local self-government, for reasons of non-conformity with the
Constitution or laws of Ukraine shall be suspended by prefect with a simultaneous
appeal to a court.

Whereas head of the community, council of the community, district or oblast councils
adopts an act, non-conforming with the Constitution of Ukraine, creating a threat of
violation of national sovereignty, territorial indivisibility or threat to the national security,
President of Ukraine shall suspend the effect of the respective act with a simulta-
neous appeal to the Constitutional Court of Ukraine, temporarily suspend the powers
of the head of the community, composition of the community council, district or oblast
councils and appoint a state chargé d’affaires ad interim. A state chargé d’affaires ad
interim shall direct and organise the activities of the respective executive bodies of
local self-government of the community, the executive committee of district or oblast
councils.

The Constitutional Court of Ukraine shall consider immediately such appeal of the
President of Ukraine.

In the case the Constitutional Court of Ukraine declares the act of the head of the
community, the community council, district or oblast councils to be in conformity with

24




BicHuk KoHcTuTyuiviHoro Cyay Ykpainv
Ne 5/2015

the Constitution of Ukraine, the President of Ukraine shall cancel the act issued in
accordance with paragraph three of this Article.

In the case the Constitutional Court of Ukraine declares the act of the head of the
community, the community council, district or oblast councils to be in conflict with the
Constitution of Ukraine, the Verkhovna Rada of Ukraine upon the submission of the
President of Ukraine shall early terminate the powers of the head of the community, the
community council, district or oblast councils and designates special elections by the
procedure established by law.»

The Draft Law proposes to read Articles 85.1.29, 85.1.30 of the Constitution as
follows:

«29) establishing and abolishing communities, districts, oblasts, establishing and
altering their boundaries; naming and renaming settlements, communities, districts,
oblasts;

30) designating special elections of the heads of the community and deputies of the
community councils, district or oblast councils.»

The wording of Article 85.1.29 of the Constitution concerning the powers of the
Verkhovna Rada on the establishing and abolishing, altering the boundaries, naming
and renaming of administrative units proposed in the Draft Law is conditioned by a
change in the organisation of administrative and territorial structure and local self-
government.

The wording of Article 85.1.30 of the Constitution proposed in the Draft Law defines
the powers of the Verkhovna Rada to designate extraordinary elections of heads of
communities, deputies of community councils, district or oblast councils.

The Draft Law proposes to read Article 92.1.16 of the Constitution as follows:

«16) the status of the city of Kyiv as the capital of Ukraine.»

The amendment proposed in the Draft Law concerns the determination by the laws
of the status of the city of Kyiv as the capital of Ukraine only, and it is also consistent
with the wording of paragraph two of Articles 118.2, 133.5 of the Constitution laid down
in the Draft Law on the determination by special laws of the particular aspects of the
exercise of executive power in the cities of Kyiv and Sevastopol and the special status
of these cities in the system of administrative and territorial structure.

The Draft Law supplements Article 106.1 of the Constitution with item 8" as follows:

«8") shall temporarily suspend the authority of the head of the community,
composition of the community council, district and oblast councils and appoint state
chargé d’affaires ad interim in the cases, specified in this Constitution.»

Such supplement to Article 106.1 of the Constitution is consistent with the wording
of Article 144.3 of the Constitution proposed in the Draft Law, and does not abolish or
restrict human and citizen’s rights and freedoms.

The Draft Law proposes to exclude item 5 from Article 121 of the Constitution,
according to which the Procuracy of Ukraine is entrusted with «supervision of the
observance of human and citizen’s rights and freedoms, observance of laws on these
issues by the bodies of executive power, bodies of local self-government, their officials
and officers.»

This amendment is in the system conjunction with the wording of Article 119.1.1,
119.1.2 of the Constitution laid down in the Draft Law, under which supervision of the
observance of the Constitution and laws by the bodies of local self-government and
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territorial bodies of central bodies of executive power belongs to the authority of the
prefect, and does not foresee the abolition or restriction of human and citizen’s rights
and freedoms.

The Draft Law proposes to read title of Chapter IX «Territorial Structure of Ukraine»
of the Constitution of Ukraine as follows:

«Chapter IX. Administrative and Territorial Structure of Ukraine.»

Renaming Chapter IX of the Constitution is consistent with the amendments to
Articles 132 and 133 of the Basic Law proposed in the Draft Law and does not foresee
the abolition or restriction of human and citizen’s rights and freedoms.

The Draft Law proposes to supplement Article 150.1 of the Constitution with item 11
as follows:

«1') deciding on the issue upon the appeal of the President of Ukraine on the
conformity with the Constitution of Ukraine of the acts of the head of the community,
community council, district and oblast councils.»

Supplement of Article 150.1 of the Constitution with item 1" proposed in the Draft
Law that envisages entitling the Constitutional Court with a competence to decide on
the issue of conformity with the Basic Law of Ukraine of acts of local self-government,
is consistent with the wording of Article 144 of the Constitution, laid down in the Draft
Law, and does not foresee the abolition or restriction of human and citizen’s rights and
freedoms.

The Draft Law proposes to amend Chapter XV «Transitional Provisions» of the
Constitution of Ukraine, supplementing it with item 17 as follows:

«17. After the entry into force of the Law of Ukraine «On Introducing Amendments to
the Constitution of Ukraine concerning the decentralisation of power»:

1) next regular local elections — elections of heads of communities, deputies of
community councils, district and oblast councils shall be held on the last Sunday of
October 2017.

The powers of village, settlement and city heads and deputies of local councils,
elected at the regular elections in October 2015 and local elections in the period from
October 2015 to October 2017, shall be terminated on the date of obtaining powers by
the heads of communities, community councils, district and oblast councils, elected at
the next regular local elections in October 2017;

2) Upon the submission of the Cabinet of Ministers of Ukraine the President of
Ukraine shall appoint to the office and dismiss from the office heads of local
state administrations before the appointment of the respective prefects;

3) temporarily until the appointment of prefect, the powers, specified in item 1 of
Article 119 and paragraph two of Article 144 of the Constitution of Ukraine, shall be
performed by the head of the local state administration;

4) the President of Ukraine pending the election of the heads of communities,
deputies of community councils, district and oblast councils at the next regular local
elections in October 2017 shall exercise the powers, envisaged by Article 144 of the
Constitution of Ukraine concerning acts adopted by village, settlement, city heads,
village, settlement, city, district and oblast councils respectively.

Designated state chargé d’affaires ad interim shall direct and organise the activities
of executive bodies of village, settlement or city council, the executive apparatus of the
district and oblast council respectively.

26



BicHuk KoHcTuTyuiviHoro Cyay Ykpainv
Ne 5/2015

The Constitutional Court of Ukraine shall urgently examine the respective appeal of
the President of Ukraine concerning acts of village, settlement and city heads, village,
settlement, city, district and oblast councils.

In the case the Constitutional Court of Ukraine declares the act of village, settlement
or city head, village, settlement, city, district and oblast councils to be in conflict with
the Constitution of Ukraine, the Verkhovna Rada of Ukraine upon the submission of the
President of Ukraine shall early terminate the powers of village, settlement or city head,
village, settlement, city, district and oblast councils respectively and designates
special elections».

Proposed amendments set the date of the next regular local elections, terms of
office of village, settlement and city heads and deputies of local councils, regulate the
issues of exercising executive power locally and local self-government in the event of
early termination of office of village, settlement or city heads, village, settlement or city,
district or oblast councils, as well as designating special local elections in connection
with the recognition by the Constitutional Court of the acts of local self -government as
non-conforming to the Constitution.

The Draft Law proposes to supplement Chapter XV «Transitional Provisions» of the
Constitution of Ukraine with item 18 as follows:

«18. Peculiarities of exercising local self-government in some areas of Donetsk and
Luhansk oblasts shall be determined by a special law».

The Constitutional Court proceeds from the fact that this item applies to the
settlement of peculiarities of local self-government in some areas of Donetsk and
Luhansk oblasts by the special law.

The Draft Law contains Chapter Il «Final and Transitional Provisions» as follows:

«ll. Final and Transitional Provisions

1. This Law shall enter into force in three months after its publication.

2.With the entry into force of this Law one or more settlements (villages, settlements,
cities) with surrounding territories shall acquire the status of the community on the
ground and by the procedure prescribed by law.

3. From the day of the entry of this Law into force:

1) village, settlement and city councils pending the powers by the community
councils, elected in the created by the Verkhovna Rada of Ukraine communities shall
continue to exercise the following powers: manage the property that is in communal
ownership; approve programmes of socio-economic and cultural development, and
control their implementation; approve budgets of the respective administrative and
territorial units, and control their implementation; establish local taxes and levies
according to the law; ensure the holding of local referendums and the implementation
of their results; establish, reorganise and liquidate communal enterprises, organisations
and institutions, and also exercise control over their activity; resolve other issues of
local importance ascribed to their competence by law;

2) village, settlement and city heads pending the powers by the heads of
communities, elected in the communities formed by the Verkhovna Rada of Ukraine,
shall continue to exercise the powers ascribed by the law to the jurisdiction of village,
settlement and city heads;

3) district, oblast councils pending the powers by the district, oblast councils,
elected at the next regular local elections in October 2017, shall continue to exercise
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thefollowing powers: approve programmes of socio-economic and culturaldevelopment
of the respective oblasts and districts, and control their implementation; approve
district and oblast budgets that are formed from the state budget for their appropriate
distribution among territorial communities or for the implementation of joint projects,
and from the funds drawn on the basis of agreement from local budgets for the
realisation of joint socio-economic and cultural programmes, and control their
implementation; resolve other issues ascribed to their competence by law.

4. The district and oblast councils, elected at the next regular local elections in
October 2017, shall create executive committees on the basis of the law on local self-
government, which defines the powers of the executive committees of district and
oblast councils.

5. Local state administrations pending the creation of executive committees by the
district, oblast councils on the basis of the law on local self-government, which defines
the powers of the executive committees of district and oblast councils, but no later than
March 1, 2018 , at the respective territory shall continue to provide:

1) the implementation of the Constitution and laws of Ukraine, acts of the President
of Ukraine, the Cabinet of Ministers of Ukraine and other bodies of executive power;

2) lawfulness and order; observance of citizens’ rights and freedoms;

3) implementation of national and regional programmes of socio-economic and
cultural development, environmental protection programmes, and in areas of compact
residence of indigenous peoples and national minorities — programs for their national
and cultural development as well;

4) preparation and implementation of respective oblast and district budgets;

5) report on the implementation of respective budgets and programmes;

6) interaction with bodies of local self-government;

7) realisation of other powers granted by the state and also delegated by the
respective councils.

Kyiv, Sevastopol city state administrations, districtin the cities of Kyivand Sevastopol
state administrations shall continue to exercise the powers, defined in this item,
pending the creation of executive bodies of local self-government of the respective
communities, but not later than March 1, 2018.

6. Upon the submission of the Cabinet of Ministers of Ukraine the President of
Ukraine for the first time shall appoint prefects to the office after the creation of the
executive committees by the respective district and oblast councils, but not later than
March 1, 2018.

7. Acts of the heads of local state administrations shall be in force before the entry
into force of the relevant acts of local self-government, acts of the prefects and other
bodies of executive power, adopted in accordance with the Constitution and laws of
Ukraine.».

System analysis of the content of the above provisions of the Draft Law has
stipulated the conclusion that the proposed amendments do not foresee the abolition
or restriction of human or citizen’s rights and freedoms. The above amendments are
not introduced to Chapter Il of the Constitution «<Human and Citizen’s Rights, Freedoms
and Duties» and do not foresee any abolition or restriction of existing rights and
freedoms by changing the constitutional norms from other chapters of the Constitution.

28




BicHuk KoHcTuTyuiviHoro Cyay Ykpainv
Ne 5/2015

Thus, the Constitutional Court of Ukraine held to recognise the draft law on
introducing amendments to the Constitution on the decentralisation of power
(registration No. 2217a) which proposes to introduce amendments to Articles 85.1.29,
85.1.30,92.1.16, 106.1, 118, 121.5, 132, 133, 140, 141, 142, 143, 144, 150.1, the title
of Chapter IX and Chapter XV «Transitional Provisions» as such that conforms to the
requirements of Articles 157 and 158 of the Constitution.
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OKPEMA AAYMKA

cyaai KoncturyuintHoro Cyay Ykpainu ynstas M. M.
crocosHo BucHoeky Konctutyuintoro Cyay Ykpainu
y CnpaBi 30 3BepHeHHsM BepxosHoi Paaun Ykpainu
NPO HOAQHHS BUCHOBKY LLOAO BiANOBIAHOCTI 3AKOHOMPOEKTY
Npo BHeCeHHs 3MiH 1o KoHcTmTyuii Ykpainm
WOoAO0 AeueHTpanisauii Bnaau sumoram cratei 1571 158
KoncTtuTyuii Ykpainu

Ha nigcTaBi ctatTi 64 3akoHy Ykpainu «MNpo KoHcTuTyuiHmin Cya YkpaiHn» BUCNOB-
JIIOI0 OKpeMy AyMKy wono BucHoBky KoHcTtuTtyuiiHoro Cyny Ykpainm Big, 30 nunHsa
2015 poky Ne 2-/2015 (mani — BWCHOBOK), y PE30JIIOTUBHINA YaCTUHI SKOro
KoHcTuTyuiriimin Cya YkpaiHvm BM3HAB TakuM, LLO BiAnNoBigae BuMmoram craten 157 i
158 KoHcTuTyLii YKpaiHM, 3aKOHONPOEKT NMPO BHECEHHS 3MiH 00 KOHCTUTYUIT YKpaiHn
woa0 geueHTpanisauii Bnagu (peectp. Ne 2217a) (aani — 3akOHONPOEKT).

Ockinbkmn 3akoHOMPOEKT BiANOBIAAE NOAOXKEHHSAM cTaTtTi 157 KoHcTuTyuii Ykpainu,
a9 niaTpumyto BMcHOBOK y winomy. MNpoTe BBaXat 3a HeobXioHe BUCNIOBUTU OKpPeMi
3aCTEPEXEHHSA CTOCOBHO 3MiH, ki 3aKOHOMPOEKTOM MPOMOHYETLCS BHECTU OO0 CTa-
Ten 85, 118, 140, 144 KoHcTuTyuji YkpaiHu.

1. 3anponoHoBaHMMM 3aKOHOMPOEKTOM 3MiHamun o ctatti 118 KoHctuTyuii
YkpaiHu B parioHax i obnactsx, y mictax Knesi Ta CeBacTonosi 3anpoBaaXyeTbCsl HOBA
nocaga B CUCTEMI OpraHiB BUKOHAB4YOi Bnagn — npedekT, 9Kni, K BCTAHOBIIOETLCS
LMMU 3MiHAMU, € AEPXABHUM CIY>XO00BLEM.

HapaHHa npedekTy OyHKUii 3OiIMCHEHHS BUKOHABYOI Bnagy Oo3Ha4vae, Wo BiH € ii
YMOBHOBaXXeHUM MpeacTaBHUKOM. Lie 0OyMOBOETLCA 1 TUM, WO NpedekT 3rigHo i3
3anponoHOBaHNMKM 3aKOHOMNPOEKTOM 3MiHaMu 0o OCHOBHOro 3akoHy YKpaiHu nig vyac
30JiNCHEHHS CBOIX MOBHOBAXEHb HECe BiANOBiAanbHICTbL nuwe nepepq, MNpe3naeHTom
YKpaiHu, a Takox Nia3BiTHUI Ta NiaKoHTPonbHUN KabiHeToBi MiHicTpiB YkpaiHu.

BignosigHo 0o 4mHHOI pepakuii ctatTi 118 KoHcTuTyuii YkpaiHn obnacHa 4m paioH-
Ha paga MOXe BUCOBUTM HEOOBIPY rOfI0BI BiAMOBIAHOI MICLLEBOI AEPXABHOIT aaMiHi-
cTpadii, Ha niacTasi Yoro lMpe3naeHT YkpaiHm npuiiMae pilleHHs | Jae oOrpyHTOBaHY
BiOMOBiAb; AKLWIO HEAOBiIPY roONoOBi PaioOHHOI YM 0ONacHOI Aep)KaBHOI aaMiHicTpaLji
BUCNOBWN OBi TPETUHM OenyTaTiB Big ckiany BionoBiaHOI paawn, MNpeangeHT YkpaiHm
NPUNMAaE piLLEHHS MPO BiACTaBKY rOJI0OBU MICLIEBOI AEPXaBHOI aAMiHIiCTpauji (4aCTUHM
neB’sara, gecsara).

3anponoHoBaHa B 3akOHOMPOEKTI 3aMiHa nocaau ronoBv MICLEBOI OepXXaBHOI
agMmiHicTpauii nocagoto npedekTa nependavyae BCTAHOBIEHHSA TAKOro KOHCTUTYLLIMHO-
NpPaBOBOro ctartycy npedekTa, K1 AO3BONFE NOMY YHUKHYTU KOHCTUTYLIMHO-NPaBO-
BOI BiAMNOBIAaNbHOCTI — BUCIOBNIEHHS HEAOBIPY OpraHamMy MiCLLEBOIrO CaMOBPSOyBaH-
HS Ta NO4anbLUOI BiACTaBKM 3 NOCaaW.

Y 3B’A3Ky 3 nponoHoBaHnMm y 2008 pouj BHECEHHAM 3MiH A0 KOHCTUTYLi YKpaiHn
LLLOA0 BUKJTKOYEHHS NMPOLEaypn BUCOBIEHHSA HEAOBIPW Ta BiACTABKM rO/I0BU MiCLEBOI
nepxaBHOi agMiHicTpauii KoHctuTyuinHnia Cyn YkpaiHm y cBOeMy BMCHOBKY Big,
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15 ciuHsa 2008 poky Ne 1-8/2008 Haronowysas, L0 CKaCcyBaHHSA iHCTUTYTY BUCIIOBMEH-
HS HeOOBIPW rofIoBi 06acHOI AepXaBHOI agMiHicTpauii genytatamm obnacHoi paau,
B TOMY 4YUCJi i MOXJIMBOCTI HaCTaHHS BigMoBigHUX HACNiOKiB, MOXe NpPU3BEeCTU OO0
oOMeXeHHs NpaB rpoMafsiH Ta cynepeynTb BUMoram ctaTTi 157 KoHcTuTyuji YkpaiHu.

Beaxato, W0 ckacyBaHHA KOHCTUTYLIMHO-MPABOBOIr0 iHCTUTYTY BUCJIOBSIEHHSA HELO-
BipY NpencTaBHUKY BUKOHABYOI BNaan — npedekty — MOXe NpuU3BeCcTn He 00 OeLeH-
Tpanizauji Bnaam, a Ao 306inblWeHHS aaMiHICTPaTUBHOIO BNAMBY NpedekTa Ha TepuUTo-
pianbHi rpoMaay 3 04HOYaCHUM YHUKHEHHSIM HUM BiANOBIgANbLHOCTI nepesn TepuTtopi-
a/lbHMMK TpoMajamMm Ta opraHaMmy MiCLEeBOro CamoBpPSAL4YyBaHHA (pPalOHHUMK Ta
obnacHuMK pagamu).

HaBeneHe pae nigcraBy BBaxaTu, LLO CKACYBaHHHA KOHCTUTYLNHO-MPaBOBOIMO
IHCTUTYTY BUCOBJIEHHSA HEL0BIPY NPeaCTaBHUKY BUKOHABYOI BNlaAn Ha MICLAX, SKUM Y
3MiHax, BUKNaAEeHUX y 3akOHOMNPOEKTi, BM3HA4YaeTbCs npedekT, MOXe CTBOPUTU
nepeanymMmoBu ons 0OMeXeHHs NpaBa rpoMaisiH Ha MiCLLEEBE CaMOBPSIAYBaHHS.

2. 3anponoHoBaHuUMMK Yy 3akoHONpoekTi 3MmiHamu Ao ctatti 140 KoHcTtuTtyuii
YKpaiHu 3 Tl YaCTUHM NepLLOi BUKJTIOYAETLCS NOJIOXEHHS, BiANOBIAHO 40 SIKOro MicLieBe
CaMOBpPALYBAHHA € NPABOM TEPUTOPIASIbHOT rpOMaanM CaMOCTIMHO BUPILLYBATU NMUTAH-
HSA MiCLLeBOIro 3Ha4YeHHs B Mexax KOHCTUTYLIT | 3aKOHIB YKpaiHW.

Beaxalo, Wo BkazaHe nonoxeHHs1 KoHCTUTyLii YKkpaiHu nepebyBae y CUCTEMHOMY
3B’A3KYy 3 NpaBOM rpomasH 6paTu yy4acTb B ynpaBfiHHI AepPXaBHUMW CrpaBamu,
y BCeyKpaiHCbkOMYy Ta MicueBux pedepeHaymax, BinbHO obupat i OyTr obpaHnmMmm oo
OpraHiB Oep>XXaBHOT BNaay Ta OpraHiB MiCLEBOro caMoBpsAyBaHHA (4acTuMHA neplua
ctatTi 38 OcHOBHOro 3akoHy Ykpainu).

[MpaBo TepuTopianbHOI rpoMagu Ha MiCLeBe CaMOBPAAYBaHHA HeE € OeKflapaTuB-
HUM. Came ToMy B YacTuHi nepwiri ctatTi 140 KoHCTUTyUiT YKpaiHn BCTAHOBAEHO MiC-
LeBe CaMOBPSALYBaHHSA AK KOJIEKTMBHE NPaBO rpOMansiH, WO NPOXMBAKOTbL HA NEBHIN
npaeso, BM3HaHe B rpoMafsiHCbKOMY CYCMisIbCTBI, MPOABOM SKOro € MpPOrosiolleHHs
YKpaiHu geMoKpaTUYHOIO Ta NPaBOoBOIO AepxaBoto y ctaTTi 1 KoHCTUTyuii YkpaiHu.

3 MeTol0 3a6e3MneyYeHHst KONIEKTUBHOMO NpaBa rpoMafsiH Ha MiCLLeBE CaMOBpPSay-
BaHHA y cTatTi 7 KoHCTuTyLii YKpaiHn 3a3HayeHo, Wwo B YKpaiHi BUSHAETLCH | rapaHTy-
€TbCHA MiCLLEBE CaMOBPSALYBAHHS.

Beaxato, L0 BUKIOYEHHS 3 YacTuHM nepoi ctaTTi 140 KoHcTuTyuii YkpaiHn nono-
XXEHHS MPO MiCLeBe CaMOBPALYBAHHSA, 9Ke BU3HAYAETbCH AK NPaBO TEPUTOPiabHOT
rpomMagm caMoCTIiHO BUPILLYBaTW NMUTAHHA MICLEBOr0 3HAa4YeHHs, MOXe Npu3BecTn 40
0OMEXEHHS! LbOro npaea Ta npaea rpoOMafisiH Ha y4yacTb B yNpaefiHHI AepXaBHUMU
crpasamu.

3. 3anponoHoBaHuMM 3akoHONpPoekToM 3MiHamu Ao ctatTi 144 Konctutyuii
YkpaiHu, 3okpemMa, nepenbavyeHo:

— HagaHHa MNpe3naeHTy YkpaiHu Ta npedekTy NOBHOBaXEHHSA 3YNUHATU A0 akTiB
MiCLLEBOIr0 CaMOBPSAYBaHHS Y BUNAAKY iX HEBIANOBIAHOCTI KOHCTUTYUIT YKpaiHu;

— HagaHHA Mpe3unpeHTy YKpaiHM NOBHOBAXEHHSA TMMYaCcOBO 3YMNUHATU MOBHOBA-
XEHHS rOJIOBU rpoMaau, CKnaay paav rpoMaam, parioHHoI, o6nacHoi paay 3 ogHovac-
HUM NPU3HAYEHHAM TUM4YaCOBOI0 AEePXaBHOrO YNOBHOBAXEHOI 0.
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BignosigHo 0o KoHCTUTyUii YKpaiHW HOCIEM CyBEpeHITeTY i EOAVNHUM OIXKEPESIOM
Bnaau B YKpaiHi € Hapoa; Hapop 34ilCcHIoE Braay 6e3nocepenHbo i Yepes opraHu aep-
>XaBHOI Bflaay Ta opraHyM MICLLEBOro camMoBpSsiAyBaHHS; HIXTO HE MOXe y3yprnyBatu
LepxaBHy Bnaay (4actuHu gpyra, 4etsepta ctatti 5 KoHCTUTyuii YKpainum).

3a 3anponoHOBaHNMM 3aKOHOMPOEKTOM 3MiHAMKU NpedeKT HAAINAETbCA HEKOHT-
POSIbOBAHMM MOBHOBaXEHHSAM 3YMNUHATU Ail0 akTiB MICLLEBOro camMoBpsAyBaHHS,
a Npe3naeHT YkpaiHM — NOBHOBaXXEHHSIM TUMYaCOBO 3YMNUHATU MOBHOBAaXKEHHS rOJ10-
BW rpoMaaun, ckiaay pagy rpoMaan, panoHHoi, ob6nacHoi paam 3 0o4HOYaCHUM Npu3Ha-
YEHHSIM TMMYaCOBOIro AeP>XaBHOro YNOBHOBAXXEHOI 0.

Taki gji MNpesupeHTa Ykpainu, npedekta MOXyTb CTBOPUTU NepeayMoBu 45 rnepe-
OupaHHs NOBHOBaXXEHb OPraHiB MiCLLIEBOr0 CaMOBPSiAyBaHHS, MOCTaBUTM Nif, 3arpo3y
3L0IMCHEHHSA MiCL,EeBOro CaMoBpPALYBAHHA HA BiANOBIOAHNX TEPUTOPIAX YKPAIHW.

3YNUHEHHS Ha OKPEMUX TEPUTOPIAX YKpaiHW Aji akTiB MiCLLEBOro camMOBPSAyBaHHS
npedekTamMmu, TMM4yacoBe 3yNUHEHHS Npe3naeHToM YKpaiHu NOBHOBaXEHb rofiB rpo-
Mapn, cknafiB pag rpomMap, panoHHMX, 0bnacHMx pad 3 OAHOYACHUM MPU3HAYEHHSM
TUMYaCOBOIro OEPXaBHOr0 YNOBHOBaXEHOr0 MOXE MPU3BEeCTU 40 TOro, L0 OpraHu
BWUKOHaBYOi Bnaau nepebepyTb NOBHOBAXEHHS OpraHiB MiCLLEBOr0 CaMOBpPSAyBaHHS,
Ta 0OMEXUTb 3OiINCHEHHS MiICLLEBOrO0 CaMOBPSAYBaHHA Ha OKPEMUX TepPUTOPISaX Aep-
XaBu, WO CyrnepednuTb MOJIOXKEHHSM YacTWUH Opyroi, YyeTBepToi cTatTi 5, crarTti 7
KoHcTuTtyuii YkpaiHn.

4. 3BepTalo yBary Ha psf Hey3rogXeHOCTEN, ki MaloTb MicL,e B 3aKOHOMPOEKTI.

4.1.Y nponoHoBaHMXx 3aKOHOMPOEKTOM 3MiHax A0 NyHKTY 30 4aCTMHKM NepLuloi cTaT-
Ti 85 KoHcTuTyLii YkpaiHm noBHOBaxeHHs BepxoBHOi Paan YkpaiHn npndHayatn 4ep-
roBi BMOOPW OpraHiB MiCLLEBOro CaMOBPSAyBaHHS He nepeabdayeHo.

Y 3akOHONPOEKTI BiACYTHS BKa3iBKa Ha Te, KM OpraH Aep>KaBHOi Bnagun 34iNCHI0E
NPU3HAYeHHs 4epProeux BMOOPIB OPraHiB MiCLLEBOro CaMOBPSAYBaHHS.

Mpu3HaYeHHs 4YeproBux BMOOPIB OpraHiB Aep>KaBHOi BNaAM € KOHCTUTYLINHUM
NoBHOBaXeHHAM BepxoBHOi Paam YkpaiHu, ke CTOCYETbCS 3iAICHEHHS nepenbdaye-
HWX YacTMHO nepioto cTaTTi 38 KoHcTuTyLii YkpaiHm npaB rpomMaasH obupatu i 6ytu
obpaHnMK1, 30KpeMa 0 OPraHiB MiCLLEBOr0 CaMOBPSYBaHHS.

Tomy 3aKOHOMPOEKT, BPaxoBylouM peaakuito nyHkTy 30 yacTuHm nepuioi ctatTi 85
KoHcTuTyuii YkpaiHu, ska He nepenbavyae NoBHOBaXeHHS BepxoBHOi Pagu YkpaiHu
npu3HayaT 4eprosi BUOOPU OpraHiB MiCLEEBOro CaMOBpPSiAyBaHHS, NoTpebye yTou-
HEHHS1 B YaCTUHI BU3HAYeHHS CyD’ekTa, IKOMY Lie NMOBHOBAaXEHHS Mae OyTW HaaaHo.
Take YyTOYHEHHS!, Hanpuknaa, MoxHa 0yno 6 BKIIOYUTU K OKPEMUIA MYHKT A0 Nporo-
HOBaHUX 3aKOHOMPOEKTOM 3MiH 0 po3ainy XV «[epexigHi nonoxeHHs» KOHCTUTYLUIT
YKpaiHu.

4.2. HasiBHa Hey3roaxeHicTb y 3MiHax o ctatTi 144 KoHCTUTYL,i YKpaiHu, OCKinbKn
i Mpe3npeHTy Ykpainy, i npedekTy HaoaHo NOBHOBAXEHHSA 3YMUHATUY Lil0 akTiB MicLe-
BOro CaMOBpPSALYBaHHA 3 MOTMBIB X HEBIANOBIOHOCTI KOHCTUTYLi YKpaiHu.

Mo-nepLue, 3aiMCHEHHS OAHAKOBMX 32 3MICTOM NMOBHOBaXeHb [Npe3naeHTa YkpaiHu
i NnpedekTa Moxe NPU3BECTU A0 iX AyONOBaHHA Ta 00 HEE(DEKTUBHOIO BMKOHAHHS
nocagoBnUMmn ocobamu CBOiX CNy>k00BUX 000B’A3KiB, 6€3BiANoBIAanNbHOCTI LnX 0Cid.
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Mo-ppyre, He KOHKPETU30BAHO MiACTaB 3YNMMHEHHS AiT aKTiB MiCLLEBOIrO caMoBpsay-
BaHHA NpedeKToM.

Taka nigcraea, 9K HEBIANOBIAHICTb akTiB MiCLLEBOro camoBpsayBaHHS KOHCTUTYLi
Ta 3akoHaM YKpaiHu, € 3arajibHOK Ta HEeAOCTaTHbO YiTKOK. Y NoeaHaHHi 3 NOBHOBA-
XXEHHAM 3[4INCHI0BATW Harns g, 3a goaep>XaHHsaM KoHCTUTYL,i | 3akOHiB YkpaiHm opraHa-
MW MiCLLEBOrO caMoBpsiAyBaHHS, nepeadaqyeHnM y NpPOrnoHOBaHUX 3aKOHOMPOEKTOM
3MiHax oo ctarti 119 OcHoBHOro 3akoHy YkpaiHu, npedekTy GpakTM4HO HAAAETbCS
HeoOMeXeHa MOX/MBICTb 3YMUHATU Ajl0 akTiB MICLEBOro caMoBpsiAyBaHHS 3 OynOb-
AKUX NigcTaBs.

4.3. Y nponoHoBaHi y 3akoHonpoekTi pepakuii ctatti 144 KoHcTuTtyuii YkpaiHm
nepenbaveHo, wo «KoHctutyuiitHmin Cyn YkpaiHM po3rnsipgae Take 3BEpPHEHHS
MNpe3ungeHTa YKpaiHn HEBIOKNaOHO».

Lla 3mMiHa cTOCYyeTbCS BUKIIOYHO AignbHOCTI KoHcTuTyuinHoro Cyay Ykpainm sk egm-
HOIrO OpraHy KOHCTUTYLIMHOI lopucamnkLii B YKpaiHi, akomy B KOHCTUTYLT YKpaiHm npu-
cBsaveHo po3ain Xl «<KoHctutyuinHuim Cya Ykpainm» (ctatti 147-153).

BogHovac y 3akoHONPOeKTi NPONOHYETLCS AOMNOBHUTK, 30KpEMa, YaCTUHY nepLuy
ctaTTi 150 KoHCcTUTyuji YkpaiHu nyHkTom 17, 3a 9kMM 00 NoBHOBaXeHb KOHCTUM-
TyuiriHoro Cyay YkpaiHu HanexmnTb BUPILLEHHS NMTaHHSA 3a 3BepHEHHAM [Mpe3naeHTa
YkpaiHv npo BionosigHicTe KOHCTUTYLUIT YKpaiHM akTa ronosu rpoMagu, pagm rpoma-
Oun, panoHHOoI, obnacHoi paau.

Ockinbkn 3anponoHoBaHa 3aKOHONPOEKTOM 3MiHa LLLOAO0 HEBIAKNAAHOCTI PO3rnaay
KoHcTutyuiiHum Cynom YkpaiHm 3BepHeHHs [lpe3mpeHta YkpaiHu CTOCYETbCH,
Hacamnepen, aisnbHocTi KoHcTuTyuinHoro Cyny Ykpaiim, To BoHa mana 6 6yTn BHe-
ceHa came go ctatti 150 KoHcTuTyuii Ykpainu.

[MepekoHaHWN, WO CKaCyBaHHSA iHCTUTYTY BUCIOBJIEHHA HEOO0BIpU MPeacTaBHUKY
BUKOHABYOI Bnaan — npedexTy, BUKIKOYEHHS MOMIOXEHHS YaCTUHKN nepLuoi ctatti 140
KoHcTuTyuii YkpaiHn wono MicueBOro camoBpsiAyBaHHS SIK MpaBa TepuTopianbHOI
rpomManm, HediTKiCTb Ta HENOCNIAOBHICTb BUKNAAEHHS B 3aKOHOMPOEKTi MOBHOBAXEHb
[Mpe3upeHTa Ykpainu, npedekra Woao 3ynmHeHHs akTiB MiCLLeBOro CaMoBpSAAyBaHHSA
3 MOTMBIB iX HeBIANOBIAHOCTI KOHCTUTYLIT YKpaiHM, a TakoX BigCYTHICTb BU3HAYEHOCTI
B MPOMNOHOBaHMX 3aKOHONPOEKTOM 3MiHax A0 OCHOBHOro 3akoHy YKpaiHu LWoao BcTa-
HOBJIEHHS CYD’€KTA, 10 MOBHOBAXEHb SIKOrO HANEXUTb NMPU3HAYEHHS YeProBuX BUOO-
piB OpraHis MiCLLeBOIro CaMmoBpPSAyBaHHSA, MOXYTb NPU3BECTU 0 Pi3HOr0 PO3YyMiHHSA Ta
3aCTOCYBaHHA OKpPeMUX HOPM i, 9K HaCiAoK, CTBOPEHHS nepenymoB O/ 30cepes-
>KEHHS MOBHOBAXeHb B OpraHax BMKOHABYOI Bfaam, LLO CyrnepeyunuTb MPOorosioweHHo
YKpaiHu 4eMOoKpaTMHYHOI0, COLLiaIbHOIO Ta NPAaBOBOIO AEPXABOI0.

Cynnsa KoHctutyuinHoro Cyay YkpaiHu M. FYJITAIA
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OKPEMA AAYMKA

cynni Koncturyuitnoro Cyay Ykpainu MenbHuka M. 1.
crocosHo BucHoeky Konctutyuintoro Cyay Ykpainu
y CnpaBi 30 3BepHeHHsM BepxosHoi Paaun Ykpainu
NPO HOAQHHS BUCHOBKY LLOAO BiANOBIAHOCTI 3AKOHOMPOEKTY
Npo BHeCeHHs 3MiH 1o KoHcTuTyuii Ykpainm
WOoAO0 AeueHTpaniauii Bnaau sumoram cratei 1571 158
KoncTtuTyuii Ykpainu

KoHcTtuTyuiriimin Cya YkpaiHm y BMCHOBKY y cnpaBi 3a 3BepHEHHSIM BepxoBHOI
Pagun YkpaiHm npo HagaHHS BUCHOBKY LLIOAO BiAMOBIAHOCTI 3aKOHOMPOEKTY MPO BHE-
CeHHa 3MiH a0 KoHcTuTyuii YKpaiHM woao OeueHTpanisauii Bnagyn Bumoram cra-
Tenn 157 i 158 KoHctutyuii Ykpainm Big 30 nunHa 2015 poky Ne 2-8/2015 (pani —
BucHOBOK) BM3HaB TakuMm, WO Bignosigae sumoram ctaten 157 i 158 KoHctuTyuii
YKpaiHu, 3aKkOHONPOEKT MPO BHECEHHS 3MiH A0 KOHCTUTYUIi YKpaiHu Wwoao geueHTpa-
nisauji Bnagn (peectp. Ne 2217a) (mani — 3akOHOMNPOEKT).

Beaxalo, wo KoHcTuTyuinHui Cya, YkpaiHn dopmanbHO NigiiwoB Jo OUiHKY BiANO-
BiAHOCTI 3akoHOMpoekTy BuMoram crtaten 157 i 158 KoHcTuTtyuii YkpaiHn, HanexHum
YMHOM He 0Or'pyHTYBaB OCHOBHI CBOi TBEPOXKEHHS, HE 3p0OMB 3aCTEPEXEHb CTOCOBHO
TUX NONIOXEHb 3aKOHOMPOEKTY, MPakTMYHa peanisauis Sknx 4epes HasiBHY HeOCKOHa-
NiCTb MOX€e MPU3BECTU 00 HEeratMBHUX HACHiOKiB, 30KPeEMa OO0 MOPYLUEHHS MEBHUX
KOHCTUTYLLIMHNX 3acan Ta 0OMexXeHHs npas i cBOOOA, NIOANHY | FpOMaAAHMHA.

OpHietlo 3 NpuymH Takoro nigxoay ctano Te, wo KoHcTtutyuiriHmin Cypg, YkpaiHm npo-
BiB po3rnan uiei cnpaBu y GOpMi MMCbMOBOr0 CIyXaHHSl, ke 0OMeXyeTbCA O0CHi-
IKEHHAM 3i6paHnX y NMpPoLeci KOHCTUTYLIMHOIO MpoBamXeHHs maTtepianis. Po3rnan,
uiei cnpaBu cnig, 6yno NpoBoaANTU Y POPMI YCHOIO CNyXaHHS, OCKiNIbKW A5 BCEOIYHOro
LOCNIAKEeHHN ii 06CTaBMH Ta NMPUNHATTA OOIPYHTOBAHOrO pilleHHsA 6yna 06’eKTuBHaA
notpeba 6e3nocepenHbO Ha NAEHAPHOMY 3acifgaHHi 3acnyxaTu y4aCHUKIB KOHCTUTY-
LiNHOrO npoBamkeHHs — npencTtaBHukiB pe3maeHTta YkpaiHm, BepxoBHoi Pagu
Ykpainu, KabiHeTy MiHicTpiB YkpaiHu, ¢axiBuiB 3 NnuTaHb AeleHTpani3auii Bnagy ta
MiCLLEBOIrO CaMOBPSAOYBaHHS.

1. KoHcTaTtyloum BignoBigHICTb 3akOHOMPOEKTY BMMOram 4YacTWUHM OpYyroi crar-
Ti 157 OcHoBHOro 3akoHy YkpaiHm, KoHcTuTyuinHuin Cya YkpaiHu, Tak camo §K iy
BucHoBky Big, 16 yepBHA 2015 poky Ne 1-8/2015, o6MeXMBCS nuLle NOCUNAHHAM Ha
Te, wo KoHcTUTyLia YkpaiHu BCTaHOBIOE 0COBMMBNIA NOPSAA0K BBEAEHHS B YKpaiHi 4m
Ha OKpeMuXx ii TepuTopiax BOEHHOro abo HaA3BMYANHOIO CTaHy, 8 HA MOMEHT HaJaHHs
HUM BUCHOBKY pilLIeHHs MPO BBeAEHHS B YKpPaiHi BOEHHOro abo Haa3BUYaNHOIO CTaHy
3a npouenypoto, Bu3HadeHo KoHCTUTyuie YKpaiHm, He NPUINHATO.

Taka aprymeHTalia B yMOBax HasBHOiI 306porHOi arpecii npoTtn YkpaiHu Ta 3ainic-
HEHHS BINCbKOBUX Ail HA OKPEMMUX i TEPUTOPISX € HEAOCTATHBLOK AJ11 OAHO3HAYHOIO
BMCHOBKY NMPO BiACYTHICTb HA CbOroAHi B YkpaiHi yMOB BOEHHOIro abo Haa3BUYaMHOro
ctaHy. OBMeXMBLUMCH INLLIE MEXaHIYHOI NepeBIPKOI0 dakTy HAABHOCTI YU BiACYTHOC-
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Ti ykasy lNpe3ngeHTa YkpaiHn Npo BBEOEHHS BOEHHOro ab0 HaA3BUYAHOrO CTaHy,
KoHcTtuTyuiiHnia Cyn, YkpaiHm He 3abe3nedns nepekoHINBOro A0BeAeHHS BiACYTHOCTI
npaBoBUX MiACTaB, AKi YHEMOXIIMBIIIOIOTL BHECEHHSA 3MiH 00 KoHCTUTyuii YKpaiHu,
a oTXe, N MOBHOT IDPUANYHOT SICHOCTI L0 40 MOXJTMBOCTI BHECEHHSA 3MiH A0 KOHCTUTYUIT
YKkpaiHu 3a BkazaHux ymoB'.

2. Tak camo popmanbHO KoHcTuTyuinHmin Cya YkpaiHv nigiiloB oo 3’sCyBaHHSA
BiZNOBIAI HA MMTAHHS NPO BiACYTHICTb/HAABHICTb Y 3aMPONOHOBaHMX 3aKOHOMPOEKTOM
3MiHax NoJIoXKeHb, SKi CKACOBYIOTb Y 0OMEXYIOTb NMpaBa i CBO60AM NAVHU | rpoMa-
nsHuHa. Cnig 3a3HayuTuy, WO MOTUBYBasibHA YacTuHa BMCHOBKY XXOOAHUM YMHOM He
Y3rogXy€eTbCsl i3 3aBOAHHAM €OMHOr0 OpraHy KOHCTUTYUIMHOT lopuUCOMKLUIl Wwoao
yTBEpOXEeHHs BepxoBeHCcTBa KOHCTUTYLIi YKpaiHn Ha BCilA T TEPUTOPIi, OCKINbKY BUKO-
HaHHS LUbOro 3aBAaHHS BUMArae HanexHoro 00rpyHTyBaHHS MOro pilleHb.

OueBUOHUM € Te, WO no3uuis KoHcTutyuinHoro Cyny YkpaiHu B nUTaHHAX 6e3no-
cepenHboi NPaBoBOi OXOPOHU KoHCTUTYLUIT YKpaiHu gK dyHOAMEeHTanbHOI rapaHTii
npae i cBOOON, yCix rpoMaasaH YkpaiHn mae OyTn 3HAYHO akTMBHILLIOW. 3A4iNCHI0YN
nepeBipky BiaNoBiAHOCTI 3akoHONpoekTy BuMMoram ctaten 157 i 158 OcHoBHOro
3akoHy YkpaiHnu, KoHctutyuintHuii Cyn YkpaiHu He noBuHeH OyB 0OMexyBaTucs
nuuwe ¢ikcauieto i 6€3 Toro Takmx o4eBUAHUX PakTiB, SAK: HASBHICTb YN BiACYTHICTb
ykazy lNpe3npgeHta YkpaiHu npo BBEOLEHHS BOEHHOrO 4M Han3BMYAMHOIO CTaHy B
YkpaiHi abo B okpeMux ii MiCLLEBOCTSX, HASIBHICTb Y/ BiICYTHICTb NPSIMOr0 BUTYYEHHS
3 KoHcTuTyuji YkpaiHm Toro 4m iHworo npaea Towo. Ocobnuea cycninbHO-npaBoBa
Mmicia KoHcTuTtyuiriHoro Cyay YkpaiHu, Bu3HadyeHa 4yepes 3akpinneHHsa B KoHCTuTyuii
YKpaiHn cycninbHO-BaX/MBUX 3aBOaHb Ta LUMPOKUX MOBHOBAXEHb KOHCTUTYLLINHOT
IOCTULT, 3060B’A3Y€E NMOro 34iMCHIOBATU CUCTEMHE Ta IMNOOoKEe A0CNIAXKEHHS 3aKOHO-
MPOEKTIB NPO BHECEHHS 3MiH 00 KOHCTUTYUii YKpaiHu, aKi HaaXoaaTb 00 HbOro Ha
nepesipky.

Ha xanb, 3MiCT MOTUBYBaJIbHOI YaCTUHW BNCHOBKY NPakTU4YHO HE MICTUTb MOTUBIB,
3 AKUX HaaaHo B1CHOBOK. Mloro MoTUBYBaHHS MO CYTi 3BOAUTLCS [0 HACTKOBOMO LIATY-
BaHHSA MNPOMOHOBaHMX 3aKOHOMPOEKTOM KOHCTUTYLINHUX HOBE, iX KOPOTKOro Onucy
Ta KoHcTaTau,ji BiaCyTHOCTI dakTy nopylieHHs ctaten 157 i 158 KoHcTuTyuii YkpaiHu.

3. 3aKOHOMNPOEKTOM NPOMNOHYETLCHA CKACYBATWN IHCTUTYT rOfliB MiCLLEEBUX AEPXABHUX
agMiHicTpauin i 3anpoBagnTy IHCTUTYT npedekTiB, SKi 34iMCHIOBATUMYTb BUKOHABYY
BNaZly B panoHax i obnactsx, y Kuesi Ta Ceactononi. [Mpu ubomMy npedekty Haains-
I0TbCH 3HAYHO LWMPLLUVMUK, MOPIBHSIHO 3 FOJ10BaMU MiCLEBUX AEPXXaBHUX aaMiHICTpaL,in,
MOBHOBaXEHHSAMM CTOCOBHO OpraHiB MiCLLEBOro caMOBpSsAyBaHHS, 30KpemMa rnpaBom
30iNCHIOBaTU Harnan 3a goaepxaHHaMm KOHCTUTYUIT | 3aKoHIB YKpaiHu opraHamMmu mic-
LLeBOro camMoBpsiAyBaHHSA, 3yNUHATY [0 akTiB MICLLeBOro camMoBpsiyBaHHA 3 MOTUBIB
ix HesignoBigHOCTI KOHCTUTYLIi YM 3akOHaM YkpaiHun. Mpu uboMy 00 NepLlIoro npuaHa-

' Ome. poknagHiwe: Okpema aymka cyaai KoHctutyuiHoro Cyay YkpaiHu MenbHuka M. |. cTo-
coBHO BucHoBky KoHcTuTyuinHoro Cyay YkpaiHu y crnpaBi 3a 3BepHeHHsaM BepxoBHoi Paan
YKkpaiHn Npo HagaHHSA BUCHOBKY LLLOAO BiAMOBIOHOCTI 3aKOHOMPOEKTY NMPO BHECEHHS 3MiH 00
KoHcTuTyuji YKpaiHn Wwoao He[oTOPKaHHOCTI HAPOAHMX AenyTaTiB YKpaiHu Ta cyanis BMuMoram
ctatenn 157 i 158 KoHctutyuji YkpaiHn Big 23 4epBHsa 2015 poky [EnekTpoHHUI pecypc]. —
Pexxum poctyny : http://ccu.gov.ua/uk/doccatalog/list?currDir=276618
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YeHHS NpedeKTa Ui NOBHOBaXEHHS 34iMCHI0OBATUME rofioBa BignoBiaHOI MiCLEBOT Aep-
XaBHOI agMiHicTpauii (y 3akoHonpoekTi nepenbavyeHo, WO Le MOoXe TpuBaTtu OO0
1 6epesHs 2018 poky).

BogHouyac y 3akOHOMNPOEKTI NPOMNOHYETLCSA NMO30aBUTK OOMACHI Ta parioHHI pagu
rnpaea BUCJIOBIIOBATM HEO0BIPY rONOBI MiCLEBOI Aep>XaBHOT aaMiHICTpaLii 4O MOMEHTY
npuaHadeHHs npedekta. Kpim Toro, y 3akoHOMNpPoekTi He nependadyeHo iHCTUTYTY
BUCJIOBJIEHHS HEOOBIpY NpedeKTy.

Cnip 3a3HaunTK, LLLO yHaCTb FPOMAASIH B yNPaBiHHI AepXaBHMMU cripaBamm 3a6e3-
ne4vyeTbcs sk 6e3nocepenHbO Yepes ix BOIEBUSIBIEHHS HA BUOOpax, pedepeHaymax
TOLLO, Tak i onocepenkoBaHO Yepes opraHn OepXaBHOI Bagm Ta opraHn MicueBoro
camoBpsaaysaHHa. Mpu LbOMy OpraHy MiCLLEBOro CaMOBPALYBAHHA € NPeaCTaBHULb-
KUMW opraHamMu, Lo GpopmytoTbes 6e3nocepeHbo rpoMaasHaMm — TepuUTopianbHOK
rpomMagoto, a rosioBa MiCLEBOI AepXKaBHOI agMiHiCTpauii — npu3HadyyBaHUN OepXaB-
HWIA CNy>X00BeLb.

MNMo36aBneHHs x 061aCHUX Ta parioOHHKX Paf NpaBa BUCIOBIOBAT HEAOBIPY roso-
BaM MICLIEBMX AepP>XaBHMUX afMiHICTpaLili 3MeHLye obcar 3acobiB NpaBoBOro peary-
BaHHS OpraHiB MiCLLEBOro CaMOBPSALYBAHHA HA MOXJTMBY NPOTUMNPABHY 4N HeedekTnB-
HY OiSIbHICTb FOJiB MiCLUEBUX OepXaBHMX agMiHiCTpauin, Wo y NiaCyMKy 3MEHLUYE iX
MOXJ/IMBOCTI LLOAO 3aXMCTY Mpae Ta iHTepeciB TepuTopianbHnx rpomMan. Ha npakrtuui
LLe MOXe NPU3BECTU A0 0OMEXEHHS Npae i cBOOOJ, MeLLKaHLLiB NOCefIeHb BiANoBiaHOT
TeputopianbHOI rpoMagu. BigaTak MOXMBICTb BUCIIOBJIEHHA BIAMNOBIAHO pPagoto
HEeLOoBIpM roNoOBI MiCUEBOT AepXaBHOI aAMiHICTpaLjii € 400AaTKOBOK rapaHTieto pearni-
3auji rpomagsHamMn npaea 6paTyv yyacTb B YMPaBiHHI AEPXaBHUMU CrpaBamu,
nepenbadveHoro crattelo 38 KoHcTuTyuii YkpaiHu.

Takunii BUCHOBOK NiATBEPOXKYETLCSA NMpaBoBOK nosuuieto KoHctutyuinHoro Cyay
YkpaiHu, BucnosneHo y BucHosky Big 15 ciuHa 2008 poky Ne 1-8/2008, 3a sikoto cka-
CYBaHHS iHCTUTYTY BMCJIOBJIEHHSI HEOOBIPW roNoBi 061aCHOT AepXKaBHOI aaMiHicTpauji
nenytatamu obnacHoi pagyM Moxe NpU3BEeCTU A0 OOMEXEHHSs npaB rPOMAafsH, Lo
cynepe4nTb BuUMoram ctatti 157 KoHcTtuTyuii YkpaiHm (NyHKT 4 MOTUBYBasIbHOI Ta
MYHKT 2 Pe30AI0TUBHOI HaCTUHN).

BuknageHe obrpyHTyBaHHA Ta HaBegeHa npasoBa no3uis KoHcTtutyujiiHoro Cyny
YkpaiH/ NeBHOIO MipOK CTOCYIOTLCS | NPOBIEMN HEMOXJIMBOCTI BUCNIOBNIEHHS obnac-
HOKO Ta PaMoOHHOIO pPafol HenoBipu BigNoBigHOMY npedekTy. 3a BU3HAYEHUM
3aKoHOMPOEKTOM CTaTyCOM npedekT 3AOiNCHIOBATUME He Nulie HarnsgoBi, ane n
ynpaBniHCbKi QYHKLIT, aKi 6araTto B YoMy Ay6ntoTb GYHKLT ronoBm MicLeBoi AepxaB-
HOT afMiHiCTpaLi.

Buxopgsum 3i cBoO€ei nonepeaHboi NpaBoBoi no3uuii KoHcTutyuinHmin Cyn, Ykpainu
MaB 61 y BUCHOBKY 3p0OUTK 3aCTepexeHHs Wwoao 3anobiraHHa MOXJIMBOMY obMe-
XEHHI0 NpaB i cBOOOA NMOAMHN | rPOMaAsiHNHA B PE3YNbTaTi CKaCyBaHHS IHCTUTYTY
BUCJIOB/IEHHS HEAOBIPW 061ACHMMU Ta PANOHHMMU pagamMin BiANoBiAHOMY rOfoBi Mic-
LLeBOT Aep>XaBHOI afMiHiCTpaLii, a Tak camMo npedexTy.

4. KoHcTuTyuiiHmin Cyn, Ykpainm MaB niactaem 3pobuTtn y BUCHOBKY NeBHi 3acTe-
PEXEHHS LWOoA0 3anponoHOBaHOi 3akoHOoNpoekToM pepakuji ctatTi 144 KoHcTuTtyuji
YkpaiHu, L0 MICTUTb CynepeysvBi, HeA0CTaTHbO OOI'PYHTOBAHI MPUNUCHK, SIKi HA Npak-
TULj MOXYTb 6€3MiACTaBHO 0OMEXUTU Npaea i cBo60AM NOAMHY | TPOMaAAHUHA.
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Mo-nepLue, BKazaHa KOHCTUTYLiAHA HOBeNa BCTAHOBJIIOE KiNlbKOX Cy6’eEKTIB, yno-
BHOBaXEHMX 3YMNUHATU [jl0 aKkTiB MiCLLEBOrO CaMOBPsiAlyBaHHS, nependayae pisHi nia-
CTaBM OJ19 TaKOro 3yrnMHEHHS, a TakoX Pi3HMN NOPSaoK NepeBipky Ha BiAMNOBIOHICTb
KoHcTuTyLii Ta 3akoHaM YkpaiHu umx akTiB. Tak, Aito akTa MiCLLeBOro CaMoBpPSALyBaHHS
MOXYTb 3YMUHUTK: NPedeKT — 3 MOTUBIB NOro HeBIAMNOBIAHOCTI KOHCTUTYLT Y1 3ako-
HaMm YkpaiHn 3 0gHOYaCHUM 3BEPHEHHSM 0 cyay; Npe3naeHT YkpaiHu, 9Ko akT He
Bignosigae KoHCcTUTyLii YKpaiHM, CTBOPIOE 3arpo3y NOpPYyLLUEHHSA AePXaBHOrO cyBepe-
HITETY, TEPUTOPIANbHOI LiNICHOCTI Y1 3arpo3y HalioHanbHIA 6e3neLi 3 0AHOYaCHUM
3BepHeHHsaM 00 KoHcTtutyuiiHoro Cyay YkpaiHn. 3a3HadyeHe HOBOBBEAEHHS 403BO-
NUTb ABOM Pi3HUM CY0’eKTaM BNagHUX NMOBHOBAXEHb 3YMUHATU Ajl0 OAHOrO i TOro X
akTa MiCLEeBOro camMoBpsiAyBaHHS Ta iHiLjiloBaTM O4HOYACHUIA PO3rnga 3BEPHEHb CTO-
COBHO HbOro ABoMa pi3HUMKW cydamMm — CYOOM 3arajibHOl lpucaukuii Ta
KoHcTtuTyuiriHnm Cyaom Ykpainu.

3okpema, 3aKOHONPOEKTOM MPOMOHYETLCA HAAIMUTKN NpedekTa NPaBoM 3YMNUHATU
Li10 aKTiB MiCLUEBOro camoBpsiAyBaHHS 3 MOTUBIB X HEBIANOBIAHOCTI KoOHCTUTYLi
YKpaiHM «3 OAHOYACHUM 3BEPHEHHAM [0 Ccyay». TakMM YMHOM, Y 3aKOHOMPOEKTI
nepenbayeHo, WO PO3rNsad BKa3aHOro 3BEPHEHHs npedekTa 3OiMCHI0OBAaTUMETbLCS
cynoMm 3aranbHoi opucaukiii. Lle nigTBepaxyeTbesa i nyHkTom 11, akum y 3akoHo-
NPOEKTi NPONOHYETLCH AOMNOBHUTU YacTuHy neply ctatti 150 KoHcTuTyuii Ykpainu.
3a yumu 3miHamum go komneteHuii KoHctutyuinHoro Cyay YkpaiHn HanexuTb BUPI-
LUEHHS NUTaHHSA Woao0 BignosiaHoCTi KOHCTUTYUIT YKpaiHM akTiB MiCLEeBOro camMoBpsi-
OyBaHHA nvwe 3a 3BepHeHHaM Npe3ugeHTa YkpaiHu. 3 uboro BMnanBae, Lo 3anpo-
NOHOBaHMMN 3aKOHOMNPOEKTOM 3MiHaMu A0 OCHOBHOro 3akoHy YKpaiHu Ha cyam
3aranbHOI lPUCOMKLIT NOoKNagaeTbc 000B A30K NEepPeBipsaTM akTXU MICLEBOro camo-
BPSA4YyBaHHS Ha BiANOBIAHICTb iX KoHCTUTYLIT YKpaiHn 3a iHibiaTneolo npedekra.

Y Tom Xe yac, npedekT, GOopPMYII0YM NO30BHI BUMOrM A0 Cydy, HE 3MOXe BMMara-
TV BU3HATM BigMoOBIOHNI aKT MICLLEBOro caMoOBpPSAyBaHHA HEKOHCTUTYLLIMHUM (OCKiSfb-
KU1 ue BUKYHa npeporatmea KoHcTuTyuinHoro Cyay YkpaiHu), sk i He 3MOXe CTaBuUTin
MUTaHHSA NPO BU3HAHHSA MO0 HE3AKOHHUM (aKe MOEeTbCA NPo NepesipKy BiANoBigHOC-
Ti Takoro akta KoHctutyuii Ykpainu). Bigrak, y KOHCTUTYLIO YKpaiHM NPONOHYETLCHA
3ak1iacTu HOPMY, Ika 3aBiOMO He 3MoXe OyTn peani3oBaHa Ha NPaKTUL.

BignosigHo go ctatTti 8 OcHOBHOro 3akoHy YkpaiHn B YKpaiHi BU3HAETbCS i Ai€
NMPUHUMN BEPXOBEHCTBA MNpaBa; 3aKOHM Ta iHWI HOPMaT1BHO-MPAaBOBI akTn npumnMa-
I0TbCHA Ha OCHOBI KOHCTUTYLIi YKpaiHu i NOBMHHI Bignosigatu in; HopMmn KoHCTUTyLi
Ykpainm € Hopmamun npamoi gii. Omke, KoHCTUTyuieto YkpaiHn HagaeTbCa 40CTAaTHBO
NMOBHOBaXeHb CyaaM 3arasbHoi lopucauvkuji 6e3nocepenHbo 3aCTOCOBYBATU ii HOPMI
HaBiTb B pasi Aji Y4HHOro, ane HenpaBOBOro 3aKOHY 4K iHLWOro HOPMaTUBHO-MNPaBO-
BOro akta. BogHoyac OcHOBHMM 3akOHOM YKpaiHu B XXOAHOMY padi He A0MNyCKaETbCS
MOXJIMBOCTI MigMiHM cyfoamMu 3arasjibHOi IPUCANKLUIT BUKJTIOYHUX MOBHOBAXEHb
KoHcTtuTyuiriHoro Cyay YkpaiHu.

Taknm 4nHoM, npaso npedekTa IynUHATY Lil0 akTa MiCLLeBOro CamMoBpPSAAyBaHHSA 3
MOTUBIB MOro HesignoBigHOCTI KoOHCTUTYii YkpaiHn 3 ogHO4YaCHUM 3BEPHEHHAM [0
cyLy 3aranbHoi IOPUCOMKLUIT (AKUIA, CyOa4n 3 yCbOro, Mae 34iIMCHNTM NepeBipky Biano-
BiOHOCTI LpOro akta Hopmam OCHOBHOro 3akoHy YKpaiHu) 3a HassBHOCTI BUKJTIOYHOIO
npaea rnaeu gepxasu 3septatmca 4o KoHctutyuinHoro Cyay YkpaiHu 3 TOro X camo-
ro NpmMBOAYy, CTBOPIOE 3arpody AJis CUCTEMU NMPaBOBOi OXOPOHU KOHCTUTYLIi YKpaiHu,
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YMOXJIMBJIIOE MOPYLUEHHS BUKMOYHOT topucamnkuii KoHctutyuinHoro Cyay YkpaiHu, wo
MO>XE MaTW HACNiAKOM OOMEXEHHS MEBHUX KOHCTUTYLLIMHUX NpaB rpOMafsiH.

Mo-gpyre, 3anponOHOBAHOK y 3aKOHONPOEKTI pepakuieto ctatTi 144 KoHcTuTyuji
YkpaiHn BCTaHOBMIOIOTLCA HEOOrPYHTOBAHO LWIMPOKI MiacTaBu Onsi 3ynNUHEHHS
Mpe3ngeHToM YKpaiHu aii akTiB MiCLEBOro cCaMoBpPSAYBaHHS, a TakOX AJ19 TUMYaCcOBO-
ro 3yrnMHEHHHA HUM NMOBHOBaXeHb rofI0BM rpoMagu, cknagy paam rpoMaguv, pamoHHOI,
obnacHoi pagu. Tak, CaMOCTINHO KOHCTUTYLLIMHOO NiACTaBO AN NPUAHATTS BKa3a-
HUX piweHb Npe3nageHTom YKpaiHm €, 30KpemMa, yxBasieHHs rofI0BOO rpoMaan, panoro
rpomMazm, parioHHO, 061aCHOI0 Paaoio akTa, Lo CTBOPOE 3arpo3y HalioHanbHin 6e3-
neui. 3arpo3n HauioHanbHilM 6e3neLi BU3Ha4YaloTbCs Y CTaTTi 7 3akoHy YkpaiHu «[1po
OCHOBW HaujoHanbHOI 6e3nekn YkpaiHu». BigTak, y pasi 3ynuHeHHs [pe3naeHTom
YkpaiHu akTa MiCLLEBOro CaMOBPSIAYBAHHS, KU CTBOPIOE 3arpo3y HallioHasbHIl 6e3-
neui, KoHcTuTyuiiHnin Cya YkpaiHn 3MmyLieHnin 0yae pakTUyHO 34iiCHIOBaTH NepeBip-
Ky Takoro akrta He Ha BignoBigHicTb KOHCTUTYLIT YKpaiHn (LLO € NOro KOHCTUTYLIMHUM
npU3Ha4YeHHaM), a Ha NpeaMeT BignoBigHOCTI IHLLIMM KPUTEPISIM, LLLO BUXOOUTb 32 MEXi
MOro KOMneTeHLji.

Mo-TpeTe, NponoHoBaHi 3aKOHOMPOEKTOM HOBENN HE BU3HAYalOTb FPaHUYHOMO
CTPOKY, Ha Akuin [pe3naeHT YkpaiHu MoXxe 3ynUHUTY NMOBHOBAXEHHS OpraHis 1a noca-
[OBUX OCIO MiCLEBOro camoBpsiAyBaHHS. €EOVUHUM MOJIOXKEHHSAM 3anpOonOHOBAHOI Y
3akoHonpoekTi peaakuji ctaTtTi 144 KoHCcTUTyLji YKpaiHu, sike BCTaHOB/IOE abCTpaKkT-
HU OPIEHTUP TaKOro CTPOKyY, € Nnpunuc, wo KoHctutyuinHnia Cya, YkpaiHn po3rnsaae
Take 3BepHeHHs lNMpe3nageHTa YkpaiHu HeBigknagHo. Cnig 3a3HaymTu, WO y 3anpono-
HOBaHWX 3aKOHOMPOEKTOM 3MiHax TakOX HEe BCTAHOBJIIOIOTLCS YaCOBI MeXi Ans Oisnb-
HOCTiI TMMYaCOBOIro OEePXaBHOrO YNOBHOBAXEHOro, Ak npuadHadaeTscqa [lpesu-
LOEeHTOM YKpaiHuM Ona CnpsiMyBaHHA Ta opraHisauii 4is/ibHOCTi BUKOHaBY0ro KOMITETY
OpraHy MiCLLEBOro CaMoBpPSiAyBaHHS!, MOBHOBAXEHHS 5KOro 6y 3yrnuHeHI.

Taka KOHCTUTYLNHA HEBU3HAYEHICTb CTBOPIOE NepenyMOBU A1 CUTYaLin, 3a AKNX
NMOBHOBAXEHHS OPraHiB Ta NocagoBmx 0Cib MiCLLEBOro camMoBpsiAyBaHHS OyayTh 3anum-
LIaTMUCA 3YNMMHEHMU NPOTArOM TPMBANoro Yacy. Jo usoro Bapto gogaru, Lo Bigno-
BiJHO A0 3anpOrnoHOBAHOI 3aKOHOMPOEKTOM pefakuii YyacTuHWM WocToi cTtatTi 144
KoHcTuTyuii Ykpainu, y pasi BuadHaHHa KoHcTutyuinHum Cyaom YkpaiHm akta rofnosu
rpomMaguv, pagu rpomaam, panmoHHoi, obnacHOi pagu TakuMm, WO He Bignosigae
KoHcTuTtyuii YKpaiHm, ix noBHoBaxXeHH:A BepxosHoto Pagoio YkpaiHn LOCTPOKOBO Nnpu-
MUHAIOTBCA Ta NPU3HAYaloTbCs No3a4eprosi BUOOPK, AN opraHi3auii Ta npoBeneHHs
AKUX TAKOX NOTPIOEH NEBHMIN Yac. TaknM YMHOM, NPOTAroM TPUBAJIOro Yacy BianoBig-
Ha TepuTopianbHa rpomaga Oyaoe no3daBneHa npaBa MOBHOK MiPOK 3A4iMCHIOBATH
MicLeBe caMOBpPSIAYBaHHS, a OTXe, N CaMOCTIMHO BMPILLyBaTW CYCHifibHI CnpaBu Mic-
LLeBOro 3HAa4Y€HHA Ta ynpasAgTy HAMN.

BuknageHe 0o03BONSIE NOCTaBUTU Mig CYMHIB 3a0e3nevyeHHs JOMIPHOCTI 3axonis
OO0 3YMUHEHHHA aKTiB MICLEBOro CaMOBpPSAAYBaHHA Ta TUMYaCOBOIro 3YMNUHEHHS
NMOBHOBaXeHb BiAMNOBIOAHUX MOCaA0BUX OCIO Ta OpraHiB MiCLLEBOro camMoBpPsiAyBaHHS,
BaX/IMBOCTI iHTepeciB, Ha OXOPOHY $SKUX BOHW CMPSMOBAaHi, $K TOro BMMAarae
€Bponencbka xapTia MiCLLEBOro camoBpsaayBaHHs (ctatTa 8). Lie moxe npu3BecTy Ao
irHopyBaHHA 3akpinaeHux y KoHCTUTyLii YKpaiHu Ta rapaHToBaHUX HEK 3acan Micle-
BOrO camoBpsiAyBaHHs B YKpaiHi, 06MexeHHs npaBa rpoMafsiH BiibHO obupatn i 6yt
0obpaHMMK [0 OpraHiB MiCLLEBOro CaMOBPSIYBaHHS, 0,0 0OMEXEHHS NpaBa Hanpaess-
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TV iHOMBIAYaNbHI YN KOJNIEKTUBHI MMCbLMOBI 3BEPHEHHS Ta 0COOUCTO 3BEpPTaATUCS [0
OpraHiB MiCLLEBOr0 CaMOBPSAYBaHHS!, MOCaA0BUX i CNyX60BMxX OCi6 LMx opraHis (cTaT-
Ti 7, 38, 40 KoHcTuTyLii YKpaiHu).

5. 3akoHONPOEKTOM NPOMNOHYETLCA A0MNOBHUTK po3a4in XV «[NepexigHi MonoXeHHs»
KoHcTuTyuji Ykpaiim nyHkToM 18 Takoro 3micty: «OcobnmnBocCTi 3AiliCHEHHSI MiCLLEBOIrO
camMoBpsayBaHHS B OKpeMux paioHax JoHeubKoi i JlyraHCbkoi o6nacTeit BU3Ha4aloThb-
CS1 OKPEMMUM 3aKOHOM».

KoHcTaTtyioum y BUCHOBKY BigMOBIOHICTL MPOMOHOBAHOI KOHCTUTYLIAHOI 3MiHN
BMMOram 4yactmHu nepwoi ctatti 157 OcHoBHOro 3akoHy YkpaiHu, KOHCTUTYUinHMI
Cya YkpaiHn 3a3HayuB nvLle, WO «Len MYyHKT CTOCYETbCHA BPEryNtOBaHHA OKPEMUM
3aKOHOM 0COBJIMBOCTEN MiCLEBOr0 CaMOBPSIAYBAHHS B OKPEMUX paioHax JloHeubKoi
i JlyraHcbKoi o6nacTeit», o, Ha MO AYMKY, € CYTO (pOpMasibHO OLHKOK 3a3Ha4yeHoi
HOBESNN, XOAHMM YMHOM He OOI'pYHTOBYE ii BiANOBIAHICTb BMMOraM 4acTUHU MepLUoi
ctatTi 157 KoHcTuTyuii Ykpainum, xoda KoHcTutyuinHmn Cya YkpaiHvu MaB nigctasu ans
BUCNIOBJIEHHA CEPWO3HUX 3acTepexeHb WOoA0 ii 3aKpinieHHa Ha KOHCTUTYLINHOMY
piBHiI.

lMeplwe Take 3acTepexeHHs CTOCYETbCS BiAHECEHHS BKa3aHOi HOBeNW OO0 po3fai-
ny XV «[NepexigHi nonoxeHHA» KoHCTUTYUji YKpaiHu, Wwo Mae nigkpecnosaTu ii nepe-
XiOHWUI (TUMYaCOBUIN) XapakTep.

Cnig 3a3HaynTK, WO 3a NPaABOBOIO MPUPOAOI0 NEPEXiAHI MONOXEHHS OCHOBHOMO
3aKOHY 3a3BMYan MalTb TUMYACOBUIM XapakTep, OCKINIbKK iX Aig BU3HAYeHa NEBHUM
MPOMIXKKOM 4acy 4m NMeBHUMU yMOBaMM, a CaMe: BOHM BU3HA4Yal0Tb CTPOK Ta YMOBU
BBELEHHS B [jl0 OKPEMUX KOHCTUTYLLIMHUX HOPM, CTPOK (POPMYBaHHSA Ta YMOBM No4art-
Ky [iSnbHOCTI HOBMX opraHiB Towo. KoHcTutyuiiHnin Cya YkpaiHm y BMCHOBKY Big,
15 ciyHa 2008 poky Ne 1-8/2008 3ayBaxuB, wo «[lepexigHi nonoxeHHs KoHCTUTyLi
YkpaiHM cnpsmMoBaHi Ha ii 3anpoBafXEHHS B XUTTH. 3HayHa 4YacTuHa nepexigHux
MOJSIOXEeHb 3rogoM BMYEpPnye CBOIO L0 i Ma€ nuwe iCTOPUYHE 3HadYeHHsA» (nig-
NyHKT 4.10 NyHKTY 4 MOTUBYBaNIbHOI YaCTUHN).

MponoHoBaHM 3akOHOMNPOEKTOM MNYHKT 18 po3aginy XV «[lepexigHi nON0XeHHs»
KoHcTuTyuji YkpaiHu no cyTi He € nepexifHnUM, OCKiNIbK/ BiH HE BU3HA4ae Hi CTPOKY Al
nependayYeHnX HUM MOJTOXEHb, Hi YMOB, 32 SKUX 0o Ajis BU4EPNYETLCS (MPUNUNHAETb-
cs1). 3a CBOIM NPaBOBMM 3MICTOM LW MYHKT € NOCTIMHOK KOHCTUTYLIMHO-NPaBOBOO
HOPMOI0, LLLO CTBOPIOE KOHCTUTYLLINHI NepeayMOBU Af1st MOCTIMHOMO iCHYBaHHSA «0CO0-
JINBOCTEN 3OiINCHEHHA MICLLEBOro cCaMOBPSAYBaHHA B OKpeMux panoHax JoHeubkoi i
JlyraHcbkoi obnacteii». OTxe, ons po3MilleHHs roro y po3aini XV «lepexigHi nono-
XeHHs» KoHcTuTyuii YkpaiHn HeobxiaHo, Wwob BiH MaB iHLe GOopMYyIioBaHHS Ta 3MICT,
sIKi 6 4iTKO BKa3yBasnnM Ha MOro nepexigHuii (TMM4YacoBKMiA) XxapakTep.

Lpyre 3actepexeHHs, ske maB 6u 3poduTtn KoHcTuTyuinHuin Cyn, YkpaiHu wono
Liei KOHCTUTYLMHOT HOBENN, CTOCYETHLCS NPABOBOI HEBU3HAYEHOCTI BKa3aHnx 0Ccobu-
BOCTEN MICLEBOro CamMoBpsiAyBaHHSA, niactae ii BHeceHHs A0 OCHOBHOro 3akoHy
YKpaiHu, a TakoX MOXIIMBUX HACNIOKIB i 3aKPIMJIeHHA HA KOHCTUTYLLIMHOMY PiBHi.

I3 NnponoHoBaHOro 3akOHOMPOEKTOM POPMYJIOBAHHS BKA3aHOIro NyHKTY abCcooT-
HO HEe3PO3YyMisno, ki caMme 0COBMBOCTI MICLEBOro camMoBpsiAyBaHHS OyayTb 3anpo-
BaXeHi Ha 3adHadyeHux Teputopiax. KoHctutyuinHmn Cya YkpaiHm HeogHopa3oBO
HaronowyBaB Ha HeOOXiAHOCTI 3abe3nevyeHHs NPaBOBOI BU3HAYEHOCTI 3aKOHO4ABUMNX
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nonoxeHb. Tak, y PiweHHi Big 22 BepecHa 2005 poky Ne 5-pn/2005 KoHcTuTyUiHMiA
Cya YkpaiHn BkasaB, WO 3 KOHCTUTYLIMHMX MPUHLMNIB PIBHOCTI i CNpaBeasIMBOCTI
BUMNINBAE BUMOra BU3HAYEHOCTI, ACHOCTI i HeABO3HAYHOCTI NPaBOBOI HOPMW, OCKiNIbKUA
iHLLIEe He MoXe 3abe3neynTu ii 0aHaKoBe 3aCTOCYBaHHS, HE BUKJTIOHAE HEOOMEXEHOCTI
TPaKTyBaHHA Yy MNPaBO3aCTOCOBHIN MpPakTULi i HEMUHY4Ye MPU3BOOUTL OO CBaBOJII
(ab3au, opyruii NianyHKTy 5.4 NyHKTY 5 MOTUBYBabHOI HAaCTUHN).

TakMM YNHOM, HaNeXHO NepeBipUTU NYyHKT 18, akMM 3aKOHONPOEKTOM MPOMOHY-
€TbCA O0NoBHUTK po3ain XV «[epexigHi nonoxeHHs» KoOHCTUTYUIT YKpaiHu, Ha Biano-
BigHICTb BUMoram ctatTi 157 KoHCTuTyLuii YKpaiHn MOXHa TiNbky LWAAXOM nonepes-
HbOro 3’sICYBaHHS XxapakTepy 3rafaHnx y HbOMy 0COBIMBOCTEN MICLLEBOro CamMoBpsi-
nyBaHHs. 3’cyBaTi xapakTep Lmx 0COBIMBOCTEN MOXJIVMBO NMLLIE Ha MiAcTaBi 06rpyH-
TYBaHHS NONITUKO-NPABOBOi HEOOXiIAHOCTI iX 3anNpPOBaAKEHHS Ta 3AKPIMIEHHS Ha KOH-
CTUTYLIMHOMY piBHI. Tak, y NOSICHIOBaNbHIl 3anucuj 40 3aKOHOMNPOEKTY HEOOXiAHICTb
3akpinneHHs y KoHCTUTyLii YkpaiHv NonoxeHHs Npo Te, Wo «0COOMBOCTI 3MiACHEHHS
MiCLLeBOr0 CamMOBpPsiAYBaHHS B OKpeMux panmoHax [JoHelbkoi i JlyraHcbkoi obnacTen
BM3HAYAIOTbCS OKPEMUM 32KOHOM>», OOI'PYHTOBYETbLCS BpaxyBaHHAM Komnnekcy 3axo-
0iB 3 BUKOHaHHA MIHCbKMX LOMOBIEHOCTEN, NOrOAXEHOro TPUCTOPOHHBLOKD KOHTAKT-
HOIO rpynoto Ha camiTi B MiHcbky 12 nioToro 2015 poky' (mani — Komnnekc 3axogjs 3
BUKOHaHHA MiHCbKNX JOMOBJIEHOCTEN).

Komnnekcom 3axofie 3 BUKOHaHHS MiHCbKMX AOMOBNEHOCTEN nepeadavyeHo «Mnpo-
BEEHHS KOHCTUTYLINHOT pedopMu B YKpaiHi 3 HaBpaHHSAM YMHHOCTI A0 KiHus 2015 poky
HOBOI KOHCTUTYLLii, AKa Nependayvae sk KNOYOBUIA eNIEMEHT AeLEeHTpani3auito (3 ypaxy-
BaHHSAM 0COONIMBOCTEN OKpPEMUX palioHiB JoHeubKoi Ta JlyraHcbkoi o6nacTtei, noro-
[DKEeHNX 3 NpencTaBHUKaMM LUX PANOHIB), a TaKOX NPUNAHATTH MOCTIMHOIO 3aKkOHOA4aB-
CTBa NMpPoO 0COONMBUIA CTaTyC OKPeEMUX panoHiB [oHeubkoi Ta JlyraHcbkoi obnacTen
BiANOBIOHO [0 3ax04iB, AKi BKasaHi y npumMiTui, A0 KiHug 2015 poky» (NyHKT 11)2.

Taknum ymHom, KoHcTutyuinHmnia Cya, YkpaiHv nig yac po3rnsgy UbOoro NUTaHHSA He
MaB abcTparyeBatucs Big, Tiei o6CTaBMHM, LLO 3anpornoHOBaHe 3aKOHOMPOEKTOM
[OMNOBHEHHSA po3ainy XV «[MepexigHi nonoxeHHsa» KoHCTuUTyuji YkpaiHn nyHktom 18
3yMOBieHe HeobXiaHICTIO BUKOHaHHS YkpaiHoto MiHCbKMX JOMOBNEHOCTEN 3315 Bpe-
ry/IlOBaHHA BOEHHOIO KOHMIKTY Ha CXOAi AepXaBu, 3axXUCTy ii TepuTopianbHOI Lisic-
HOCTI Ta He3anexHocTi. Buxoasum 3 BCTAHOBNEHOro ®akTy 3AiACHEHHS 30POIHOI
arpecii npoTtun YkpaiHu 3 60ky Pociicbkoi Depepalii, B pedynbraTi 9Kkoi BiaOyBaeTbCs
MOCHAraHHA Ha TepuTopianbHy LiNiCHICTb YKpaiHW, CTBOPEHHS iCTOTHUX 3arpoas ii Haujo-
HanbHil 6e3neLi Ta KOHCTUTYLINHOMY naay, KoHcTutyuinHnin Cya YkpaiHvm 30608’ a3aHnii
OyB Yy Mexax CBOEI KOMMETEHLii 'PYHTOBHO MOTUBYBATM BiAMNOBIOHICTb MOMOXEHb BKaA-
3aHOro NyHKTY BUMoram ctatTi 157 KoHcTuTyuii YkpaiHu, HaBiBLLIM OBOAM, AKi BUKJITIO-
ynnm 6 HaBiTb MNOTETUYHE TNYMAYEHHS Liei HOPMKU B iHTepecax cyb’ekTiB, 3aLlikaBne-
HUX Y MOCHAraHHi Ha TepUTOpPIabHY LNICHICTb Ta HE3aNIeXHICTb YKpaiHu.

Tum Ginblle, WO aHani3 nonoxeHb NyHkTy 11 Komnnekcy 3axofdiB 3 BUKOHAHHSA
MiHCbKMX JOMOBJIEHOCTEN Y B3AaEMO3B’ A3KY 3 NMOJIOXKEHHAMU NMPUMITKM L0 LbOro MNyHK-
Ty, @ TakoX MosoxeHb 3akoHy YkpaiHu «[1po ocobnuenini nopsaok MicLLEeBOro camo-

' OdpiujnHa Be6-cTopiHka Opraxisadii 3 6eaneku i cnispobiTHuLTBa B EBporni (OBCE) [EnekTpoH-
HUI pecypc]. — Pexxum gocTyny : http://www.osce.org/ru/cio/140221?download=true

2 OdpiujinHa Beb-cTopiHka OpraHizauii 3 6esneku i cniBpobiTHULTBa B EBponi (OBCE) [EnekTpoH-
HuIn pecypc]. — Pexxum goctyny : http://www.osce.org/ru/cio/140221?download=true
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BPSiAYyBaHHS B OKpeMunx paioHax [loHeupkoi Ta JlyraHcbkoi obnacTei» Big, 16 BepecHs
2014 poky Ne 1680-VII 3 HaCTynHMMK 3MiHaMU ae NiacTaBu Ans BUCHOBKY, L0 BKa3a-
He POopPMYNOBAHHS MPOMNOHOBAHOI 3aKOHOMPOEKTOM KOHCTUTYLIAHOI HOBENM MOXe
OyTV BUKOpPUCTaHE AN 30epexeHHsT (3aKpinjeHHs) y 3BM4aliHoOMy 3akoHi Hanepef,
BM3HAYEHMX MOJIOXEHb LWOAO0 OpraHisadii Ta AignbHOCTI NyOGniyHOI Bnagu B OKPEMUX
panoHax JoHeubkoi Ta JlyraHCcbkoi obnacTei.

Mpoetbcs, 30kpema, Npo: HafaHHS XUTENsM BKa3aHux PaiioHiB npasa Ha MOBHE
CaMOBM3Ha4Y€eHHs; BCTAHOBMIEHHS aMHICTIT AN y4aCHUKIB NoAii Ha TepuTopii JoHe-
LbKoi, JlyraHcbkoi obnacTei; 0cobnMBOCTI OpraHisadii Ta AianbHOCTI CyaiB Ta OpraHiB
npoKypaTypu (3anpoBazkeHHs 0COBINBOrO NopsiaKy NPU3HAYEHHST KepiBHUKIB opra-
HiB NpOKypaTypu Ta CyAiB); YTBOPEHHS Ta (PYHKLIOHYBAHHS CrewjianbHUX NpaBOOXO-
POHHMX OpraHiB (HAPOAHOI MifiLii); HEMOXNBICTE JOCTPOKOBOIO MPUMNNHEHHS MOBHO-
BaXKeHb AenyTaTiB MiCLLeBUX paf, i nocamoBux ocib, o6paHnx Ha no3aveproBux BUOO-
pax; BCTAHOBNEHHS NMPUHLMIMOBO IHLIMX, HiX AN1S iHLWKX perioHiB YKpaiHm, BIGHOCUH MiX
oKpeMumu panoHamm oHeubkoi Ta JlyraHcbkoi obnactein i LeHTPOM (HagaHHS MOX-
JINBOCTI OpraHam MiICLEBOr0 CamMOBpsiAyBaHHA BKa3aHMX PaMOHIB ykiagatu yroau
1,00 EKOHOMIYHOr0, COLianbHOro Ta KyNbTYPHOrO iX po3BUTKY 3 KabiHeTom MiHicTpiB
YKpaiHu Ta ueHTpanbHMMN OpraHaMmmn BUKOHABYOI Baau); HaaiNneHHs OpraHiB micue-
BOr0 CaMOBPSAAYBaHHSA Ta OpPraHiB BMKOHABYOiI BNaay OKPeMUX paroHiB JJOHeUbKOi Ta
JlyraHcbkoi obnacTtein npaBoM yknagaTu 3 afMiHICTPaTUBHO-TEPUTOPIANIbLHUMN OOU-
HuuamMn Pocincbkoi depepadii yroam npo NnpukopaoHHe (TPaHCKOPAOHHE) CcniBpobiT-
HULTBO, CNPSIMOBAHI Ha BUPILLEHHSA CMifIbHUX NPOBGAEM, NOCUSIEHHS Ta NMOMMMBNEHHS
nobpocyciacbknx BiAHOCUH 3 perioHamMmn Pociricbkoi dDenepaldlii.

Taknum 4YMHOM, 3anpPonoHOBaHe 3aKOHOMPOEKTOM HGOPMYNIOBAHHS MYHKTY 18 po3-
ainy XV «[epexigHi nonoxeHHs» KoHCTUTyuii YKpaiHu MOXe cTaTu KOHCTUTYLIHOO
OCHOBOIO A5l 30epexeHHs (nependadyeHHs) y 3Bu4anHOMy 3akOHi BKa3aHMX Ta iHLLMX
MOJIOXEHb, K BUXOAATb 32 MeXi 30iNCHEHHS MICLLEBOr0 CaMOBpPSAYBAHHS B OKPEMMUX
parioHax [JoHeubKOi i JlyraHCcbkoi obnacTel, 6e3nocepenHbo CTOCYIOTLCA 3AINCHEHHS
Ha UMX TEPUTOPIAX BUKOHABYOI BNaguv, cneundivyHoi pernameHTaLlii OKpeMmnx enemMeH-
TiB KOHCTUTYLIMHOIO nany YkpaiHm, CyaoycTpolo Ta NPaBOOXOPOHHOI AidIbHOCTI, BCTa-
HOBJIEHHS HA LUMX TEPUTOPISX 0COBNMBMX MiacTaB, 06CAry NOBHOBaXeHb Ta Crocobis
LiSiTbHOCTI OpraHiB Aep>kaBHOI Baam Ta opraHiB MiCLLEBOrO CaMOBPSAAYBaHHS, L0 HE
Y3roaXyloTbCsl i3 3acagHN4YUMIN MONOXKEHHAMU KOHCTUTYUIT YKpaiHu.

9k Hacnigok 36epiraeTbCs pU3KK, LLO BKa3aHi TepUTOPIi HA 3aKOHOAABYOMY PiBHi
MOXYTb OYTI 3HAYHOIO MipPOIO BUBEAEHI 3-Nia, topucauKLii YKpaiHu, y TOMY YMCHi B Yac-
TUHI peanisayji kKoMneTeHLil opraHiB AepXxaBHOI Bnaam Ta ix nocagoBux ocid, nepen-
©ayeHoi 3akoHOMNPOEeKTOM. 30Kpema, e CTOCYETbCS 3AiMCHEHHS] KOHTPOJIO YMNOBHO-
BaXXEHVMM OpraHammu AepXxaBHOi Bnagn YKpaiHv 3a 4OTPUMaHHSIM TepuTopianbHUMn
opraHamu LeHTpasibHUX OpraHiB BMUKOHABY0i BNaay Ta opraHamMmuy MiCLEBOro caMoBpsi-
[yBaHHS, iX nocagoBumMm ocobamu BUMOr KOHCTUTYLI Ta 3aKOHIB YKpaiHW Ha LMX
Teputopiax. Tak, BepxoBHa Papa YkpaiHwu, lNpe3ngeHT YkpaiHu, npedektn Ta
KoHcTtutyuiiHni Cyg YkpaiHn He 3MOXYTb peani3oByBaTy CBOi MOBHOBaXKEHHS, BU3HA-
YeHi MPONOHOBAHOK Yy 3akoHONPOekTI pepakuieto ctatTi 144 KoHcTtuTyuii YkpaiHn,
WOoA0 3YNMHEHHS Aii akTiB MiCLLEBOro CaMoBPSAYBaHHS, BUSHAHHS iX HEKOHCTUTYLLN-
HUMM Ta NPUMNWHEHHS MOBHOBAaXEHb rONI0BY Paau, paay rpoMaan, parmoHHoi Ta obnac-
HOT paan, a TakoX NMPU3HAYeHHs N03a4eproBux BUOOPIB.
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OTxe, opraHu gepxaBHoi Blaan YkpaiHm Ta ix nocagosi 0codu He 3MOXYTb peanni-
30BYyBaTW CBOI MOBHOBAXEHHS Ha TEPUTOPIT BKa3aHWX PErioHiB BiANOBigHO 0O KOHCTU-
TYLINHUX NPUHLUMNIB, 3aKPiNfeHNX B YHaCTUHI APyrin CcTaTTi 6 Ta YaCTuHi gpyrii ctatTti 19
KoHcTuTtyuii YkpaiHn.

3 TakMMM MOBHOBAXEHHAMMN Ta NPUHLMAAMM BiAHOCUH 3 LLEHTPasbHOK BAAaA0, AK
ue nependaveHo Komnnekcom 3axomiB 3 BUKOHaHHSA MIHCbKMX OOMOBSIEHOCTEN Ta
3akoHoM YkpaiHu «[po 0ocobnmBumii NOpsa0K MiCLLEBOrO CaMOBPSIYBAHHS B OKPEMMX
paoHax [oHeubkoi Ta JlyraHcbkoi obnacTtei», okpemi panoHn [oHeubkoi Ta
JlyraHcbkoi ob6nacTer HabyBalTb 03HaK peaepaTUBHUX YTBOPEHD, LLO € 3arpo301t0 A1s
YHiTapHOCTI YKpaiHu. BpaxoByioun, Lo NOETbCS MPO TMMYacOBO OKYNOBaHi TepUTopii,
30KkpemMa, BHacnigok 36poiiHoi arpecii Pocilicbkoi denepadii, Ha po3BUTOK cUTyaLlii B
AKNX BENVKUIA BNJIMB 3AIACHIOE AepXaBa-arpecop — Pociicbka Denepauial (y Tomy
4YMCIi Yepe3d HEMOXIMBICTb YKpPAiHM MOBHICTIO KOHTPOJIOBATU CBIl OEPXKaBHWUA KOpP-
LOH), MOXe BUHUKHYTU peanbHa 3arpo3a TeputopianbHin LinicHocTi YkpaiHm. Pazom 3
MM, YKpaiHa € He3aNlexHol, OEeMOKPaTUYHOK, MPaBOBOK, YHITAPHOI OEepXaBoto,
CYBEPEHITET AKOi NOLLMPIOETLCS Ha BCIO ii TepUTOPIto (CTaTTa 1, YaCTUHU NepLua, apyra
ctatTi 2 OcHoOBHOrO 3akoHy YkpaiHu), a npaBo BU3HA4YaTW i 3MIHIOBATU KOHCTUTYLiN-
HUI Napg, B YKpaiHi HanexuTb BUKITIIOYHO HAPOO0BI i HE MOXe OyTu y3yprnoBaHe aepxa-
BOIO, ii opraHamMn abo nocagoBuMu ocobamu (4acTuHa Tpeta ctaTtTti 5 KoHcTuTyuii
Ykpainu).

BinTak, y pasi HaNMOBHEHHSI «OKPEMOr0 3aKOHY» MPO BU3HAYEHHSI OCOONMBOCTEN
3[iNCHEHHS MICLEBOIro caMoBpPSAYyBaHHA B OKpeMUX panoHax [JoHeubkoi Ta JlyraH-
CbKOi obnacTelt BkazaHUM 3MiCTOM, Ha 3aKOHOOABYOMY PiBHI hakTUYHO Byae 3akpi-
NnieHo 0cobMBUIA CTATYC LIMX aAMIHICTPATUBHO-TEPUTOPIANIBHUX OANHNLb.

TakMm YMHOM, AOCHIAXKEHHSA 3MICTY NYHKTY 18, akmm 3aKOHOMPOEKTOM MPOMNOHY-
€TbCA O0MoBHUTU po3ain XV «[epexigHi nonoxeHHs» KoHCTUTyuil YkpaiHm, nae nia-
CTaBy 0519 BUCHOBKY, WO BiH ¢OpMasnbHO He cynepeyuTb BuMoram crtarti 157
KoHcTuTyuii YkpaiHn, ockinbky NpsMo He nependadyae CkacyBaHHS UM OOMEXEHHS
npae i cBOOOA NOAMHN | FpOMadsiHMHA, HE BKa3ye Ha CrpsIMOBAHICTb Ha NikBigauito
HE3aNeXHOCTi Y1 Ha MOpPYLLUEHHSA TepuTopianbHOI UilicHOCTI. BoagHo4Yac AONOBHEHHS
LM MYHKTOM KOHCTUTYLi YKpaiHU MICTUTb PU3UK BUKOPUCTAHHA MO0 9K KOHCTUTYLLIN-
HOI OCHOBW 0191 yXBalleHHS 3aKOHO4AB4YMX NOJIOXEHb («OKPEMOro 3aKOHY»), siKi, 30Kpe-
Ma, ByayTb NopyLlyBaTy 3acafHuyi NonoxeHHs1 OCHOBHOIO 3akoHy YkpaiHu.

Takuin pM3unK, 3 0OHOro OOKY, HIBENIOETLCS MPUMMUCOM YaCTUHW APYroi cTtaTTi 8
KoHcTuTyuji YKpaiHu, BiANOBIAHO 00 SIKOro 3akKOHM Ta iHLWWi HOPMAaTUBHO-MPaBOBiI akTn
NPUAMalOTLCS Ha OCHOBI KOHCTUTYLT YKpaiHM i NOBUHHI BignosigaTtu ii. 3 iHWworo 60oky,
BiH CTa€ peasibHNUM Yy 3B’A3KY 3 iCHYBaHHAM Komnekcy 3axoiB 3 BUKOHAHHA MiHCbKMX
[OMOBJIEHOCTEN (peanisaLieto Koro i 00rpyHTOBYETLCSA HEOOXIAHICTL NepeadayeHHs
y poagini XV «[NepexigHi nonoxeHHs» KoHcTuTyuii YkpaiHm nyHkTy 18) Ta 3akoHy
YkpaiHu «[po ocobnnenin NOpsaoK MiCLLEBONO CaMOBPSIAYBAHHS B OKPEMUX PaOHaX

1 3BepHeHHa BepxosBHoi Paan Ykpainu no Opranizauii O6’eaHaHux Hauiii, €BponeiicbKoro
MapnamenTy, MapnameHTtcbkoi Acambnei Pagn €sponu, MapnameHTcbkoi Acambnei HATO,
MapnameHTcbkoi Acambnei OBCE, MNapnameHTcbkoi Acambnei N'YAM, HaljioHanbHUX napnamMeH-
TiB AepxXaB CBiTy Npo BM3HaHHA Pocicbkoi denepadii nepxxaBoio-arpecopom, 3aTBepaXeHe
MocTaHoBoto BepxoBHOi Pagu YkpaiHn Big, 27 ciyHa 2015 poky Ne 129-VIII // BigmomocTi
BepxosHoi Pagn YkpaiHn. — 2015. — Ne 10. — CT. 68.
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JoHeubkoi Ta JlyraHcbkoi obnacTteii», akuii 0ya0 NPUAHATO Ha BUKOHAHHS MiHCbKMX
JOMOBJIEHOCTEN.

3 ormnaay Ha ue KoHctutyuiiHuin Cyn YkpaiHn 00OOB’A3KOBO MaB 3pobuTtn y
B1CHOBKY BigMNOBigHI 3aCTepeXeHHS WOoA0 3anpOnOHOBAHOrO0 3aKOHOMPOEKTOM MyHK-
Ty 18 po3aginy XV «[lepexigHi nonoxeHHs» KoHCTUTYLji YkpaiHn, 6epyyn 00 yBaru He
nvwe ¢popmMasbHy BigMOBIOHICTb MOro Bumoram ctatti 157 KoHcTuTyuii YkpaiHu, a n
MOTEHLHI 3arpo3un, fKi MOXYTb BUHUKHYTU MNPWU 3aKPInjieHHi BKa3aHOi HOBeNN B
OcHoBHOMY 3akoHi YkpaiHm (nepenycim, 3arpo3uv YHITapHOCTI YKpaiHu, LifiCHOCTI i

Lli 3acTtepexeHHs mornn 6yt cdopmMynboBaHi, Hanpuknag, Tak: «BMCHOBOK
KoHcTtuTyuiriHoro Cyay YkpaiHu npo Te, wo nyHKT 18, aknmMm 3akoHONPOEeKTOM Npono-
HYETBbCS ONOBHUTM po3ain XV “TNepexigHi nonoxeHHs” KoHCcTUTyuii YkpaiHu, i nepea-
0ayaeTbCs, WO OCOBNMBOCTI 3AiCHEHHS MICLLEBOro CaMOBPSAYBaHHS B OKPEMMX
palioHax JoHeLbKOoi i JlyraHCbKOi o61acTer BU3Ha4YaloTbCst OKPEMUM 3aKOHOM, BiAmno-
Bifla€ BMMOram 4acTuHu nepoi ctatTi 157 KoHctuTtyuii YkpaiHn, B XXogHOMY pasi He
O3Ha4yae, WO TakMin 3aKOH MOXEe MICTUTU MOJNIOXEHHS, AKi cynepedyatb KoOHCTUTyuii
YkpaiHn. BkasaHun 3akoH Ma€e MOBHICTIO BigNoOBigaTy 4YacTuHi gpyrin ctatTi 8
KoHcTuTyuii YkpaiHu, 3rigHo 3 sko KOHCTUTyLis YKpaiHKu Mae HalrBULLY IOPUANYHY
CuIy, 3aKOHW Ta iHLWWi HOPMAaTUBHO-MPABOBI aKTV NPUNMAOTLCSA HA OCHOBI KOHCTUTYLIT
YkpaiHu i noBuHHI Bignosigatn ii. OcobnMBOCTI 34iACHEHHST MiCLLIEBOrO cCaMOBpPsaY-
BaHHS B OKpPeMUX paioHax JoHeLbkoi i JlyraHCbkoi 061acTer He MOXYTb CyrnepedunTu
OCHOBOMOJIOXXHUM KOHCTUTYLLIMHUM HOPMaM NP0 KOHCTUTYLIMHWIA Naf, CYBEPEHHICTb i
He3anexHicTb YKpaiHu, nowmnpeHHs cyBepeHiTeTy YkpaiHn Ha BCHO ii TepuUTOopIto, YHi-
TapHiCTb YKpaiHn K AepxxaBu, LiNiCHICTb i HeLOTOPKaHHICTb TepuTopii YKpaiHn B
MeXax iCHY40ro KopAoHy, 3arasibHi 3acaam MiCLEBOro caMmoBpsiAyBaHHs (ctatTi 1, 2,
5, 7, 10 KoHcTuTyUii YkpaiHm)».

BucnosneHHa KoHcTuTyuiiHnm Cynom YkpaiHn y BUCHOBKY Takoro 3acTepeXxxeHHs
3yMOBJIIOBANOCS HEOOXIOHICTIO BUKOHAHHSA HUM CBOrO 3aBAAHHS, Ke NONsrae y rapaH-
TyBaHHi BepxoBeHcTBa KoHCTUTYLi YkpaiHm — OCHOBHOro 3akoHy Aep>kaBu — Ha BCil
ii TepuTopIl, i cTano 6 AoAaTKOBUM 3anobiXHUKOM HeOONYLLUEHHS MPUAHATTA 3aKOHO-
[aBLEM OKPEMOro 3akKOHY Npo 0COBMBOCTI 3AiACHEHHS MICLLEEBOr0 CaMOBPSIAYBaHHS
y BKa3aHWX panoHax, KU MICTUB OU MONoXeHHs, wo cynepedyatb KOHCTUTYLi
YKpaiHu.

Taknum ymHoMm, KoHeTtutyuiHnin Cyn, YkpaiHn noknas 6u gooaTkoBux 3yCuib, W00
cnoci6, obpaHuii ang AOCArHEeHHS HEOOXiAHOI MeTU PO3B’A3aHHA BOEHHOIO KOHIKTY
Ha cxoni YkpaiHu, 3abe3nedvyeHHsi MOBHOI IOPUCAMKLII OpraHiB OepXaBHOi Bnaau
YKkpaiHM Ha OKynoBaHUX TepuTopiax okpemMux panoHiB JoHeubkoi Ta JlyraHCbkoi
obnacTten, Hopmanizauii XUTTEQIANbHOCTI Ta BIAHOBJIEHHSA MPaBOMOPSAKY Ha LMX
TEPUTOPISX, BIAHOBAEHHS MOBHOIO KOHTPOO YKpaiHM Hag, CBOIM Aep>XaBHUM KOPAO-
HOM, He NMepeTBOPMBCS B MalibyTHbOMY Ha MOXJ/IMBICTb Lle BifbLUOro yCcKNaaHeHHs
cuUTyauji Ha UMX TEPUTOPIAX, a8 camMe: «3aMOPOXYBaHHS» Y NOMMUONEHHS BOEHHOIO
KOHMNIKTY 3 MOCUJIEHHAM 3arpo3y He3anexHOCTi Ta TepuTopianbHiN UiniCHOCTI
YkpaiHm, o6MexeHHs npaB i cBoOo4, NIOAMHN | rpOMaasHMHA.

6. 3aKOHOMNPOEKT MICTUTb OPUANYHO HEOOIPYHTOBAHI, 3MICTOBHO Ta TEPMIHONOTiY-
HO CynepeYmBi MONOXEHHS, AKi HE MOPYLYIOTb BUMOru ctaten 157 i 158 KoHcTutyuii
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YKpaiHu, ane MOXyTb HEratMBHO BMJIMHYTU Ha peanis3auiio NMeBHUX KOHCTUTYLLIMHUX
3acaj, ePeKTMBHICTb 34IMCHEHHS MICLEBOIro CaMOBpPSiAyBaHHS Ta BUKOHABYOI Bragu,
yTBEPXEHHS | 3a6e3neyeHHs AepXaBolo Npas i CBO60A, NIOAMHN. X HanexHa oLjiHKa y
CUCTEMHOMY 3B’A3KYy 3 iHWMMW HOpPMamMu, 3anpOrnOHOBaHMMU 3aKOHOMPOEKTOM,
nossonuna 6 kpauwe ob6rpyHTyBaTM BMCHOBOK, BCTAHOBUTM HasiBHI KOHCTUTYLLINHI
pu3unku Ta 3anobirtn im 3acobamu, goctynHumu KoHctuTyuiriHomy Cyay YkpaiHu.

Tak, OAHi€l0 i3 3acad TepuTOopiasibHOrO YCTPOK YKpaiHW, 3akpinsieHo0 Yy YMHHIN
penakuii ctatti 132 KoHCTUTYUIT YKpaiHu, € «NoeaHaHHa LeHTpanisauii i geueHtpani-
3auii y 3AOiMCHEHHI AepXaBHOI Bnagu», 3aMmiCTb $KOi y 3anpoOnoHOBaHIN 3akoHO-
npoekTom pegakuii ctatTti 132 KoHcTuTyuji YKpaiHu MiCTaTbCS 3acaam «aeLeHTpanisa-
uii Bragn, NOBCIOOHOCTI Ta CMNPOMOXHOCTI MiCLUEBOro camMoBpsioyBaHHS». Takum
YMHOM, MPUHUMN LeHTpanidayii Bnagy GakTu4HO NPONOHYETLCA BUKITIOYNTU 3 Nepersti-
Ky 3acaf, TeputopiasibHOro yctpoto YkpaiHu.

Ha moto ymKy, BkasaHa nponosunLis € HeAOCTaTHbO 0OIPYHTOBAHOIO.

Mo-nepLie, LeHTpanisauis Bnaan, 3a yMoB ii 34iNCHEHHS B MeXax MpuHUMny noainy
Bnaam, 3abeanevyeHHs nNpas i cBOOOA, NOAVHY | TPOMAASHMHA, iHLWIMX 3acaf, KOHCTUTY-
LiiHOro nafy, He nae nigcras A9 BUCHOBKY MPO aBTOMATUYHE BUHUKHEHHS 3arpos3
LEMOKPaTUYHOMY PO3BUTKY AepXasu.

Mo-ppyre, pgeueHTpanisauis Bragy MOXe HeraTMBHO BIUIMHYTU Ha BUPILLEHHSA
NUTaHb 3arajibHOAEPXXKABHOIO 3HAYEHHS, 0COOIMBO B HUHILLHIX YMOBaX, KON iCHYE
06’ekTMBHa NoTpeba B MakCcuMalsibHii Mobinisauii cun i 3acobiB A BUPILLEHHS ICHY-
I04MX HagcknagHux npobnem, NoB’si3aHMX, 3okpema, 3i 3OincHEeHHAM Pocilicbkoto
depnepadieto 36poiHoT arpecii npoTn Ykpainn', okynadieto Pocincbkoto Deaepadieto
OKPEMUX TEPUTOPIN YKPaiHNZ, BUMHEHHSAM HA LMX TEPUTOPIAX BOEHHUX 3JI0YMHIB i
3/104UHIB MPOTU NIOAAHOCTI 9K perynsapHumu 306poiHuMu Cunamu Pociicbkoi
®depepalii, Tak i HE3aKOHHUMU 30POHUMN GOPMYBAHHAMMU, KEPOBAHUMU, KOHTPO-
NbOBaHUMM i diHaHcoBaHUMUK Pociicbkoo Depepadieto®, npoBeaeHHAM aHTUTEPO-
PUCTNYHOI onepauii Ha TepuTopiax Okpemux pamnoHiBs [JoHeubkoi Ta JlyraHCbKOI
oGnacten®.

! 3BepHeHHa BepxoBHoOi Pagn Ykpaiim po Opranizauii O6’eoHaHux Hauii, €BponeicbKoro
MapnameHTy, MapnameHTcbkoi Acambnei Pagn €sponu, MapnameHTcbkoi Acamb6nei HATO,
MapnameHTcbkoi Acambnei OBCE, MNMapnameHTcbkoi Acamonei 'YAM, HauioHanbHUX NapiameH-
TiB AepxaB CBiTy Npo BU3HaHHA Pocincbkoi denepallii gepxxaBo-arpecopom, 3aTBepaXeHe
MocTtaHoBo BepxoBHoi Pagn Ykpainu Big 27 ciyna 2015 poky Ne 129-VIIl // BigomocrTi
BepxoBHoi Pagn YkpaiHn. — 2015, — Ne 10. — CT. 68.

2 3aaBa BepxosHoi Paau Ykpaitu «[po Biaciy 36poiiHin arpecii Pociicbkoi ®enepaliii Ta noao-
naHHs ii Hacnigkie», cxeaneHa NocTtaHoBow BepxoBHoi Pagn Ykpainm Big 21 kBiTHsa 2015 poky
Ne 337-VIlI // BinomocTi BepxoBHoi Paan YkpaiHn. — 2015, — Ne 22. — CT1. 153.

3 3aaBa BepxosHoi Paau Ykpaitu «[po BiacTyn Ykpaiu Big okpemMux 30608’ A3aHb, BUSHAYEHMX
MixkHapogHMM MakToOM NPO rPOMaAAHCHKI | MONITUYHI NpaBa Ta KOHBEHLUIE MPO 3axucT npas
JIIOAMHU | OCHOBOMOMOXHUX cBOGOA», cxBaneHa lMoctaHoBow BepxoBHoi Paau YkpaiHu Big
21 tpaBHsa 2015 poky Ne 462-VIII // BinomocTi BepxosHoi Pagn Ykpainn. — 2015. — Ne 29. —
Cr. 267.

4 Ykas MpesnaeHTa YkpaiHn «[po pilleHHs Paaun HauioHanbHOi 6eaneku i 060poHu YkpaiHu Bif,
13 kBiTHA 2014 poky «[Mpo HeBiaknagHi 3axoau WOA0 NOA0NAHHSA TEPOPUCTUYHOI 3arpo3u i 36e-
pexeHHs1 TepuTopianbHOoi uinicHocTi YkpaiHn» Big, 14 kBiTHA 2014 poky Ne 405 // OdiuinHuin
BiCHUK MNMpe3unaeHTa YkpaiHn. — 2014. — Ne 14. — Cr. 745.
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Mo-TpeTe, NponoHoBaHe 3aKOHOMPOEKTOM BUKIIOHEHHS 3 KOHCTUTYUii YkpaiHun
MOJIOXEHHS NPO LeHTpanisaLiio Aep>XaBHOI BNaam 30BCiM HE CBiAYMTb NPO BigMOBY Bi[,
LleHTpanisauiji Binagm gk Takoi.

Tak, aHania obcary Ta xapakTepy NOBHOBaXeHb NPedeKTiB, 3a3HAYEHNX Y 3aMnporno-
HOBaHin 3aKOHOMPOEKTOM peaakuii nyHKTiB 1-5 yacTnHmn nepwoi ctatti 119 KoHcTun-
Tyuji YkpaiHm (koopanHauia aisfbHOCTI TEPUTOPIasIbHUX OPraHiB LLEHTPaIbHUX OPraHiB
BUKOHABYOI BNaam; 34iNCHEHHS Harnsay 3a A0AEPXAHHAM LMY OpraHaMin, opraHamMmm
MicueBoro camoBpsayBaHHA KOHCTUTYLIT i 3aKOHIB YkpaiHn; 3ab6e3nevyeHHs BUKO-
HaHHS OepXaBHUX Nporpam, a TakoX opraHidauis AisnbHOCTI TepuTopianbHMX OpraHis
LieHTpasibHMX opraHiB BMKOHaBYOi Bnaau Ta 3abe3nedvyeHHs ix B3aeMofii 3 opraHamm
MiCLL,eBOro CaMOBPSIAYBaHHS B YMOBAaxX BOEHHOIO ab0 HaA3BMYAMHOIO CTaHy, HaA3BM-
YaMHOI eKOoJsIOriYHOI CUTYyaLlii), @ TakoX MOSOXEHb 3aNpPONOHOBAHOI 3aKOHOMPOEKTOM
penakuii yactuHm n’atoi ctatTi 118 KoHcTuTyuii YkpaiHn Wwoao npuHUmniB B3aeMogii
npedexTiB 3 Ypaaom YkpaiHu Ta [Npe3naeHTomM YkpaiHv BKa3ye Ha Te, WO 34INCHEHHS
[ep>XaBHOI BUKOHABYOI Biaay Ha PiBHI panoHIiB Ta PErioHiB peasni3oByBaTUMETbLCS Ha
3acapax ueHTpasnisadii.

TakMM YMHOM, CUCTEMHWI aHani3 3akOHOMPOEKTY A03BOJIIE FOBOPUTU MPO TE, LU0,
nonpu NpPono3nuito BUKMNIOUYNTU 3 KOHCTUTYLUII YKpaiHM 3ragky npo «LeHTpanisawiio
BNnaan» i akLLEHT Ha «aeLeHTpanisadito Bnaan», 3pobneHunii y noro Ha3gi, 6araTto noso-
>XEHb, SIKi MICTATbLCA Yy 3aKOHOMNPOEKTi, CMIPAMOBaHi Ha LleHTpanisauito Bnaan. Y HUHiLL-
Hii cuTyauii e Moxe 6yTV BM3HAHO EOMHO MPAaBUAbHMM MiOXOAOM Yy 3a06e3MneyeHHi
HEe3aNeXHOCTi, CYBEPEHITETY, TEPUTOPIANIBHOI LIiNICHOCTI YKpaiHu, HanexHoi epekTmB-
HOCTi 3A4ilCHeHHsa nybniyHoi BNnaan Ta HOPMasbHOI XUTTERIANbHOCTI KpaiHn. OTxe,
KoHcTtuTyuirtHomy Cyay YkpaiHu BapTo 6yno Aatv ouiHKy 3aKOHOMPOEKTY He nuvLie
yepesd 0iLiiHO 3a4eKnapoBaHy CNPSIMOBAHICTb LX KOHCTUTYLIMHMX 3MiH, & N Yepe3
iX GaKTUYHY CYTHICTb.

I3 3anponoHOBaHMX 3aKOHOMPOEKTOM HOBEJ HE 3P03YMino, sk AepXaBHi opraHu
4yn nocanoBi ocobu byayTb 3abe3nedvyBaTi B 06/1aCTAX Ta paioHax BUKOHAHHS akTiB
MpeanpeHTa Ykpainu, KabiHeTy MiHicTpiB YkpaiHu, ki € 000B’A3KOBUMM [0 BUKOHAH-
HA Ha TepuTopii YkpaiHn (4actmHa Tpetqa ctatti 106, yactmHa nepwa ctarti 117
KoHcTuTyuji YkpaiHn). 3a ynHHoto KOHCTUTYLjE0 YKpaiHu Lo OYHKLi0 pa3om 3 dyHK-
uieto 3abe3neyeHHs BUKOHaHHA KOHCTUTYLT Ta 3akoHiB YkpaiHu NoknaaeHo Ha Micue-
Bi JepxaBHi agMmiHicTpauii (ctatta 119). HatomicTe 3akoHonpoekToM nepenbdayeHo,
WO Ha NpedekTa NnoknagalnTbea nuwie GyHKLUIT Harmaay 3a goaepxaHHsam KoHCTuTyLii
i 3aKOHIB YKpaiHM opraHamm MiCLLEBOr0 CaMOBPSAAYBaHHA Ta TEPUTOPIaNibHUMK opra-
HaMM LEHTpa/ibHUX OpraHiB BMKOHaBYOi Bnaau (3anpornoHoBaHa 3akOHOMPOEKTOM
pepakuiga ctarti 119 KoHcTuTyuii YkpaiHu), a 0Txe, Ha perioHasbHOMY PiBHi He nepes-
6ayaeTbCcs Hi 3ab6e3neyveHHs BUKOHaHHS akTiB Mpe3npeHTa YkpaiHn 1a Ypaay YkpaiHu,
Hi HarnNa4y 3a iX BUKOHAHHSM.

3anponoHOoBaHOK 3akOHOMNPOEKTOM pedakuieto ctatTi 118 KoHcTtuTtyuii Ykpainm
nepenbavyaeTbCs, WO «BUKOHABYY Bnagy B panoHax i obnactax, y Knesi Ta Cesactononi
30iNCHIOITb NpedekTn». BuHnKae nuTaHHsA Wwoan0 GyHKUIOHYBAHHS BEPTMUKANi OpraHis
(nocapoBMx 0Ci0) BUKOHABYOI BNafm, OCKiIbKM Yy MPOMOHOBAHUX 3aKOHOMPOEKTOM
3MiHax He BCTAHOBJIIOETHLCS XOAHOI NiANOPSAKOBAHOCTI NpedekTa paroHy npedekTy
obnacti (Knesa, Cesactonons). 3miHaMmn 00 BKa3aHOi cTaTTi nependayaeTbcs, Lo
npedexT nig yac 34iMCHEHHA CBOIX NMOBHOBaXEHb BianosigansHUn nepep MNpesun-
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neHToM YkpaiHu, nia3eiTHUIA Ta NiAKOHTPoNbHUIM KabiHeToBi MiHicTpiB YkpaiHu. Mpo
MiA3BITHICTb Ta NIOKOHTPOJILHICTb NPe@EKTY BULLOIo PiBHA Hi B LM, Hi B IHLUIMX CTATTAX
3aKOHOMNPOEKTY He aeTbes. HaTtomicTb YnHHA KOHCTUTYUIS YKpaiHM BCTAHOBAIOE, WO
roJI0BU MICLLEBUX Oep>XKaBHUX afMiHICTpaLin (AKUX, Mo CyTi, 3MIHIOTb NpedeKkTn) npu
30iMCHEHHI CBOIX NOBHOBaXeHb BiAgnosiganbHi nepepn [lNpe3mgeHToOM YkpaiHu i
KabiHeTom MiHicTpiB YkpaiHu, nia3siTHI Ta NigKOHTPONbHI OpraHaMm BMKOHABYOI BNaam
BULLOrO piBHSA (4acTuHa n’ata ctatTti 118 KoHcTuTyuii YkpaiHn).

Baarani KoHcTutyuiiHnin Cyn, YkpaiHu noBMHEH OyB BinbLU YBaXKHO i BCEOIYHO Npo-
aHanizyBaTu MOSIOXEHHS 3aKOHOMPOEKTY WoA0 Nikeigauii iHCTUTYTY MicueBux Aep-
>KaBHMX aaMiHICTpaLin Ta 3anpoBafXeHHS IHCTUTYTY NpedekTiB y CUCTEMHOMY 3B’A3KY
3 HWUMK nonoxeHHaMn KoHcTuTyuii YkpaiHm. Take [ocniokeHHs 3acsigyquno 0,
30KpEMA: BHYTPILLHIO CYMEPEYHICTb MONOXEeHb 3aKOHOMPOEKTY B LA YaCTUHI; NOro
HEY3rOAXKEHICTb 3 MONOXEHHAMU YMHHOI KOHCTUTYUIi YKpaiHu, A0 9kux 3akoHO-
MPOEKTOM He MPOMOHYETLCHA BHECEHHS 3MiH; BHYTPILLIHIO Cynepe4YinBiCTb NpaBoBoOi
npUpoAy NPOMNOHOBAHOIO 00 3anpoBaiXeHHs B YKpaiHi iHCTUTYTY nNpedekTiB; BUHUK-
HEHHs1 3a3HayeHoi NpobnemMn 3abe3neyeHHs «BepTukani» OepPXaBHOMO YNpPaBiHHS,
O MOXe Npu3BEecCTU A0 NpoBNeM 3 BUKOHAHHSAM [EPXaBOK CBOro rOJ0BHOIO
000B’a3KyY, KNI NONSrae B yTBEPXKEHHI | 3abe3neyeHHi npae i cBo60A4 NtoanHu (cTaT-
T8 3 KOHCTUTYLi YKpaiHn).

7. Ik NeBHUI NiACYMOK BUKNAAEHOro cnig, 3asHauyntu, wo KoHcTtuTtyuiiHnin Cyg,
YkpaiHu He HanexHM Y HOM MOTUBYBaB BUCHOBOK, He 3p06MB NOTPIOHNX 3ayBaXKEHb
Ta 3acTepexeHb A0 HasiBHMX y 3aKOHOMPOEKTi HedonikiB, HE BKAa3aB Ha MOXIUBI
HaCNiOKN KOHCTUTYIOBAHHSA MPOMOHOBAHUX HOBEJ, YM HE MOBHOK MipOK BUKOHAB
CBOI PYHKLIO Y LLbOMY KOHCTUTYLLINHOMY NMPOLLECI.

Y BucHoBKYy BapTo Oyno 3a3HaunTu, WO peanidauis 3akoHOMPOEKTY MOPYLUNTb
ICHYIO4Y apXxiTeKToHiIKy KOHCTUTYLT YKpaiHK SK LiNniCHOro Ta CUCTEMHOIO akTa, OCKisb-
K1 psg, MOoro nosioxkeHb € CynepedunesumMm abo 3MiCTOBHO YM TEPMIHOJIOMYHO He y3ro-
IXeHUMU. MaeTbes, 3okpema, Npo NOIOXEHHS, SKi CTOCYIOTLCS IHCTUTYTY NpedekTis,
HOBOI CMCTEMU MICLLEBOro CaMOBPSAAYBaHHA Ta aAMiHICTPaTUBHO-TEPUTOPIANIBHOMO
ycTpoto. KoHcTuTyuiiHomy Cyay YkpaiHu oouinsHo 6yno 3BepHyTU yBary 3akoHOAaBLUSs
Ha BkaldaHi Henoniku 3aKOHOMPOEKTY, OCKiNbKM MAETbCA NPO 3MiHM A0 OCHOBHOro
3akoHy YkpaiHu, TEKCT 9KOro Mae BiA3Ha4aTnUCs OPUANYHOO AOCKOHAMICTIO, BHYTPILL-
HbOIO Y3rOXKEHICTIO, TEPMIHOJIOMNYHOKO NPAaBUJIBHICTIO Ta YHI(DIKOBAHICTIO.

Kpim TOro, y pe3ontoT1BHili 4aCTUHI BUCHOBKY cnifg, 6yno NOBHICTIO BUKIACTU TEKCT
3akoHonpoekTy, akmin KoHcTuTtyuinHuin Cya YkpaiHnm nepesipsiB Ha BignNoOBIOHICTb
BuMoram ctateint 157 i 158 KoHcTtuTyuii YkpaiHm, a He 0OMexyBaTuCb NOCUIAHHAM Ha
MOro OKpeMi NONOXKEHHS.

Cynnsa KoHctutyuinHoro Cyay YkpaiHu M. MEJIbHUNK
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OKPEMA AAYMKA

cynni KoncruryuinHoro Cyay Ykpainmn Caca C. B.
crocosHo BucHoeky Konctutyuininoro Cyny Ykpainm
y CnpaBi 3a 3sepHeHHsam BepxosHoi Paam Ykpainu
NPO HAOAAHHS BUCHOBKY LLOAO BIANOBIAHOCTI 30KOHOMNPOEKTY
Npo BHECEHHs 3MiH 1o KoHcTuTyuii Ykpainu
WOLO AeueHTpanisauii Bnagu sumoram craten 1571 158
KoncTtuTyuii Ykpainu

Ha nigctasi ctatti 64 3akoHy YkpaiHm «[po KoHcTtutyuiiHnii Cygn YkpaiHu»
BUCJ/IOB/IIOD OKPEMY OYMKY CTOCOBHO BucHoBky KoHcTuTyuiiHoro Cyny YkpaiHw
y cnpas.i 3a 3BepHeHHAM BepxoBHOi Pagu YkpaiHu npo HagaHHA BUCHOBKY LWOAO Bif-
MOBIOHOCTI 3aKOHOMPOEKTY MPO BHECEHHSA 3MiH 00 KOHCTUTYLji YKpaiHM Woa0 OeUeH-
Tpanisauiji Bnagy sBumoram ctatent 157 i 158 KoHcTtuTyuii Ykpainu Big 30 cepnHsa 2015
poky Ne 2-8/2015 (gani — BUCHOBOK).

Y BucHoBky KoHcTuTyuinHuin Cypg, YkpaiHn BU3HaB TakuM, LLO BiOMOBigAE BUMOram
ctaten 157 i 158 KoHcTuTyuii YKpaiHM, 3aKOHOMPOEKT MPO BHECEHHs 3MiH 00
KoHcTuTyuji YkpaiHm wono aeueHtpanisaudii Bnaan (peectp. Ne 2217a) (nani —
3aKkoHOoMNpPoekT). MNoroaxyoymcs B LiioMy 3 BUCHOBKOM, BBaXato, WO KOHCTUTYLiAHNA
Cya YkpaiHm maB 61 3p0buTK 3aCTEPEXEHHS LLOA0 HASABHUX B OKPEMMX MOJSTIOXKEHHSAX
3aKOHOMPOEKTY PUSKKIB.

YactuHoto Tpetboto ctatTti 118 KoHcTtuTyuii YkpaiHn B pepakuii 3akoHONPOEKTY
BMU3HAYaETbCH MOPSAOK NPM3HAYEHHS HA NOCady Ta 3BiflbHEHHS 3 nNocaan npedekTa
Mpe3naeHToM YkpaiHn 3a nogaHHam KabiHeTy MiHicTpiB YkpaiHu. Ha nepLunia nornaa,
3anpornoHoBaHa 3akOHOMPOEKTOM 3MiHa He BUKIIMKAE XOOHMX 3acTepexeHb. OgHak
MexXaHi3M Npu3HayYeHHa Ha nocany i 3BilbHEHHSA 3 Nnocaan npedekTa byne epekTmB-
HUM nmwe 3a ymoBuU, akwo lMpeangeHT Ykpainu, MNpem’ep-MiHicTp YKpaiHu, 4yneHun
KabiHeTy MiHicTpiB YkpaiHn MaTuMyTb CMiflbHI NONITUYHI nornaan (abo € NpeacTaBHU-
KaMKn OZHIEI MONITUYHOI «KOMaHAM»). 3a iHWKX 0O6CTaBMH MOXe CKIaCTUCS CuUTyauis,
Konwn nopaxi Ypsanom YkpaiHm kaHamaatypu Ha nocaguv npedekTiB He OyayTb NiaTpu-
mMaHi MNMpeanpgeHTom YkpaiHn. 3 ornagy Ha Te, Wo camMe Ha npedekTiB NoknagaeTbes
3[4iNCHEHHS BUKOHABYOi Blaam B paroHax i obnacTax, y mictax Kuesi Ta Cesactononi,
3akpinneHHsa B KoHCTUTyLji YKpaiHu HOpMUK, sika HE rapaHTye 34iMCHEHHA BUKOHABYOI
BNagun Ha Micusx, € HegonyctummMm. Kpim TOro, 3anponoHOBaHNMM 3MiHAMM HE BCTa-
HOBJIIOETLCS CTPOK MOBHOBAXEHb NpedekTa Ta He BU3HAYaETbCS, XTO MOXE BUKOHYBa-
TN NOro 060B’A3KK, AKLLO NMpedekT He MOoXe 3AiMCHIoBaTU CBOI (yHKL|i (BianycTka,
xBopoba Touwo). TakuMm YMHOM, Ha KOHCTUTYLLINHOMY pPiBHI CTBOPIOETLCHA 3arpo3a
HedYHKLIOHYBaHHS BUKOHABYOi Baay Ha Micusx, B pe3ynbTaTti 4oro oyae nopyLlieHo
npuHUun 6e3nepepBHOCTI Bnagu. Taki 3acagHuyi NMOJSIOXEHHS MOBUHHI MICTUTUCS B
OcHoBHOMY 3akoHi YKpaiHu, aaxe BOHM € OCHOBOIO A1 iX 3aKOHO4AaBYOro peryJsoBaH-
HS | BM3HA4yalTb MOro mMexi. BiacyTHiCTb 3a3HayeHux HopM B KoHcTuTyuii YkpaiHum
[onyckae Bapialji Ha 3aKOHOJABYOMY PIiBHi, HACNiAKK AKMX B YaCTUHI NpaB i cBobon,
NOOVHN | FpoOMagsiHMHA HEMOXIIMBO nNependadnTu.
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3aKOHOMPOEKTOM TakOX HaaaeTbCa NpedekTy NOBHOBAXEHHS 3YMUHATU Ail0 aKTiB
MiCL,EBOro camoBpPsAyBaHHA 3 OOHOYACHUM 3BEPHEHHAM 00 Ccydy (YacTuHa gpyra
ctatTi 144 KoHcTuTyuii YkpaiHm B pefakuii, 3anponoHOBaHin 3akOHOMNPOEKTOM), ane
He nepenbayaTbCsa KOHCTUTYLiiHA MOXIIMBICTb BUC/IOBIIEHHS MOMY HEO0Bipy opra-
HaM1 MiCLLEBOr0 CaMOBPSAYBAHHS Y TEPUTOPIANBLHOO NPOMaAo0 abo iHLI KOHCTUTY-
LiIMHI MexaHi3Mu BigNOoBioanbHOCTI NpedeKkTa 3a iHiliaTrBoo opraHiB MiCLLEBOro camo-
BpsiAyBaHHSA. 3a npaBoBoto nosuieto KoHcTuTyuinHoro Cyny YkpaiHu, BUKNaaeHo y
BucHoBky Big, 15 ciyHga 2008 poky Ne 1-8/2008, ckacyBaHHS iHCTUTYTY BUCIIOBIIEHHS
HenoBipyn ronosi obnacHoi aepxkaBHOI agMiHicTpauii genytatamm obnacHoi paaun
MOXe MPU3BECTU 4,0 OOMEXEHHS MPaB rPOMasiH, LLLIO CyNepeynTb BUMoram ctartTi 157
KoHcTuTyuii YkpaiHu (ab3aL, WoCTuiA NiANyHKTY 4.2 NyHKTY 4 MOTUBYBAJIbHOT HaCTUHN).
BiocyTHICTb aHanoriyHoro iHCTUTYTY LWOAO npedekTa MOXe HeratmBHO BIJIMHYTU Ha
npaesa i ceo60aN NIOANHU | FpOMaasHUHA.

AHani3 NnonoxeHb 3aKOHOMPOEKTY CBIAYNTb NPO Te, WO NpedekT MOXE YNUHATU
nito 6yab-9KMX aKTiB MiCLLEBOr0 CaMOBPSIAYBaHHS, 30KpeEMa NMPUNHATUX 3a pe3ynbTa-
Tamu MicueBoro pedeperaymy. OgHak Take MOBHOBaXEHHS npedekTa cynepednTb
npaeBy TepuTopianbHOI rpomMaau 34iicHIOBaTU MICLLEBE CaMOBPSiAyBaHHSA Ge3noce-
pPeaHbO LUASXOM MicueBux pedepeHayMiB (pepakuis 4acTuHu TpeTboi ctatti 140
KoHcTuTyuii YkpaiHu, 3anponoHoBaHa 3akOHOMPOEKTOM), OCKiflbkM 32 CBOEIO NPaBo-
BOIO MPUPOAOI0 Pe3ynbTaTy BOJIEBUSBIIEHHSA HA pedepeHayMi € OCTaTOYHUMUK, He
noTpelbyoTh 3aTBEPIKEHHS 200 CXBaNEHHS Byab-AKMMU OpraHamMu ep>XKaBHOi Bnaau
i € 000B’A3KOBMMM [0 BUKOHAHHS Ha BionoBigHIN TepuTopii.

Pepakuieto ctatTi 119 KoHcTuTyuii YKpaiHm, BuknageHow y 3akOHOMPOEKTi, nepea-
6avaeTbes, Lo npedekT Ha BiANoBIOHIA TepuTopii: 30iNCHIOE Harnaa 3a 40AepPXaHHAM
KoHCTuTyLji i 3aKOHIB YKpaiHM opraHaMmm MIiCLEBOro CaMOBPSALYBAHHSA; KOOPAVHYE
LIANbHICTb TEPUTOPIaNIbHUX OPraHiB LEeHTPasibHUX OPraHis BUKOHABYO1 B/laav Ta 34inc-
HIOE Harnsag 3a goaepXaHHAM HUMKU KOHCTUTYLIT | 3akoHiB YkpaiHu; 3abe3nevye BUKO-
HaHHA OepXaBHUX Mporpam; CrpaMOBYE i OPraHi3oByE [LiASIbHICTbL TEPUTOpPIasbHUX
OpraHiB LLEHTpanbHUX OPraHiB BUKOHABYOI Bnaau Ta 3abesneyye ix B3aeMO/io 3 opra-
HaMM MICLLEBOr0 CaMOBPSIAYBAHHSA B YMOBaxX BOEHHOro ab0 HaA3BMYAMHOIO CTaHy,
HaA3BUYaAMHOT €KOJIOrYHOI CUTYyaL|i; BUOAe akTu, siki € 000B’A3KOBMMI Ha BionoBioHIN
TEepUTOPIi; 3AJINCHIOE iHLWI MOBHOBaXEHHS, BU3Ha4yeHi KOHCTUTyuielo Ta 3akoHamu
Ykpainu. Ponb KoHCTUTyLiT YKpaiHM B CMCTEeMi 3aKOHOLaBCTBa YKpaiHu Jae niacrasun
CTBEpXyBaTu, LLO OCHOBHI ®OYHKUii ON9 3OINCHEHHS NpedeKTOM BUKOHABYOI Blaaun

YKpaiHu rMoBHOBaXeHHs npedekTa Woao Harmsaay (3ynuHeHHa Aji akTiB MicueBoro
CaMOBpPSALYBaHHA i3 3BEPHEHHAM [0 CyAy) Ta KoopAumHauii (Y3rogKeHHs nnaHis) €
HeLOoCTaTHIMU 19 3AiMCHEHHSI BAKOHaBYOI BNaauy Ha BignoBigHi TepuTopii, SKUL0 BBa-
Xartu, LWo po3nopsada QyHKLIS CTOCOBHO CNPSIMYBaHHS | opraHisauii 4ianbHOCTI Tepu-
TopiaNbHUX OpraHiB BMKOHABYOI BNaay Ha Micusax nependayeHa fmile B yMOBaX BOEH-
HOro abo Haa3BMYaHOrO CTaHy, HaA3BMYaNHOI eKonoriyHoi cutyadii. PakTnyHo npe-
deKkT npencTaBAATMME BUKOHAaBYY Bnagy B panioHax i obnactsax, y mictax Kuesi i
CeBacTononi, a He 3AincHioBaTUMe ii, 9K ULe nepenbdavyeHO 3anpOrnOHOBAHOW Y
3akoHonpoekTi pepakuieto ctatti 118 KoHcTuTyuii YkpaiHun.

Y nyHkTi 4 yactuHn nepwoi ctarti 119 KoHcTuTyuji YkpaiHm B pegakuii 3akoHO-
NPOEKTy NependavyaeTbes, WO NPedeKT «CNPsIMOBYE | OPraHi3oBYE AisIbHICTb TEPUTO-
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pianbHUX OpraHiB LEeHTpasibHMX OpraHis BUKOHaBY0l BNaam», NpPoTe L X NOBHOBaXEH-
HS B MOBHOMY 00CA3i Hanexartb LLEeHTPabHUM OpraHaM BUKOHABYOI Bnaau, 30Kpema
MiHicTepcTBaM. A MiXMIHICTEPCbKY KOOPAMHALi AignbHOCTI 3aiicHioe KabiHeT
MinicTpiB Ykpainn (nyHkT 9 ctatTti 116 KoHcTuTyuii YkpaiHm). HeBnaHaveHicTb Gopm i
MeX MOBHOBaXeHb npedekTa i3 3a3Ha4eHVX N1UTaHb CTBOPKOE HA KOHCTUTYLINHOMY
PiBHI MHOXMHHICTb )Kepen Bnaan (MiHiCTepCTBa i Kiflbka 0eCcaTKiB NpedeKTiB) 3 0aHU-
MW | TUMM XX KOHCTUTYLIMHUMK NOBHOBaXeHHAMW. Takmin crnocib opraHisadji gepxas-
HOI B/lagy CTBOPIOE HA KOHCTUTYLIMHOMY PiBHI MOXJIUBICTb ii MepMaHeHTHOI aesopra-
Hi3auii, 6e3BignoBiganbHOCTI, OCKibkM nMpedekTn, 3rigHo i3 3aKOHOMPOEKTOM, He
BignoBigansHi nepen KabiHeTom MiHicTpiB YKpaiHM 3a CBOi BTPYyYaHHS Y MOBHOBAaXEH-
HS1 MiHICTEPCTB, a akTu NpedeKTIB 3 LIMX NMUTaHb HE MOXYTb OyTK ckacoBaHi KabiHeTom
MiHicTpiB YkpaiHu.

KoHcTtutyuinHmin Cyp, YkpaiHu, aHanidy4m 3anpornoHoBaHe y 3aKOHOMPOEKTI
BUKJIIOYEHHS NMYHKTY 5 ctaTTi 121 KoHCTUTyLji YKpaiHu, 3rigHO 3 9K1MM Ha NPOoKypaTypy
YkpaiHm noknagaeTbCsa Harmsaa 3a AoAepXKaHHAM npaBs i cBo60 4, N0AMHN | FpoMadsiHN-
Ha, 0O04EePXXaHHAM 3aKOHIB 3 LIMX MUTaHb OpraHamMm BUKOHaBYOi BNaau, opraHamu Mic-
LLeBOro CaMoBpPSAYyBaHHS, iX MOCaZA0BMMU i CNY>KO0BUMKM 0COOaMM, 3a3HA4MB, LLLO Taka
3MiHa nepebyBae y CUCTEMHOMY 3B’A3KY 3 BUKIaAeHO Y 3aKOHOMNPOEKTI peaakLieto
nNyHKTIB 1, 2 yacTuHM nepwoi ctatTi 119 KoHcTuTyuii YkpaiHm Ta He nepenbavae cka-
CyBaHHS 41 0OMEXEHHS NpaB i cBoboA, NoamHW i rpomaasiHuHa. OgHak BignoBigHO 40
3anponoHOBaHOi y 3aKOHOMNPOEKTI peaakuii NyHkTiB 1, 2 yacTuHK nepwoi ctatTti 119
KoHcTuTyuji YKpaiHu npedekT He HaAiIeHNI MOBHOBAXEHHSAMMW Harma4y 3a LoOep>KaH-
HAM MpaB i cBo6oA, NOAMHU | TPOMAASHUHA. TakMM YMHOM, BUKJIIOYEHHSI 3 TEKCTY
OCHOBHOro 3akoHy YKpaiHu LUbOro nosoXeHHs MOXe NMPU3BeCcTU A0 3BYXKEHHS 3MICTY
Ta 00cAry icHytoumx npae i cBo6oa, amke B KOHCTUTYLT YKpaiHM He BU3HAYeHO opraHy
4y NocanoBOoi 0codU, sika NOBUHHA 3AiMCHIOBATW HAMMS4, 3a A0AEPXaHHSAM NpaB i CBO-
00op, NIOANHN | rpOMaasHUHA.

Taki 3MiHM 0o KoHCTUTYLi YkpaiHu 3HMXYIOTb piBEHb rapaHTiil npas i ceobo, noau-
HU i rpOMaasiHMHa (YacTuHa gpyra ctatTi 22 KoHcTuTyuii YkpaiHuv) woao Bignosigans-
HOCTI AepXxaBw nepepn NioOMHOK 3a CBOK AiSnbHICTb (Y4acTuHa gpyra cTtatTti 3
KoHcTutyuii Ykpainu), a oTxe, He BignoBifanTb BMMOramM 4acTuHU nepuioi ctatTi 157
KoHcTtuTyuiji Ykpainn.

AHanizyoum nonoxeHHs ctatTti 140 KoHcTuTywji YkpaiHuv B pegakuii 3akOHOMPOeKTy
Ha BiOMOBIAHICTb BUMOram 4yacTuHu nepuwoi ctatti 157 OcHoBHOro 3akoHy YKpaiHu,
KoHctuTyuinhmn Cya YkpaiHy 3a3HaumB, WO 3MiHU WOO0 BM3HAYEHHSA rpoMaan sk
NepBUHHOI aaMiHICTPaTUBHO-TEPUTOPIANLHOT oauHULI BXxe poadrngganmcd KoHcTu-
TyuiiHum Cygom Ykpainu. NpoTe CTOCOBHO 3anponoHOBaHOi y 3aKOHOMPOEKTi peaak-
uii yactTnHmM cbomoi ctatti 140 KoHcTtuTyuii YkpaiHu BapTo 6yno 6 3a3HaynTu npo
3acTepexeHHs, ske 3pobumB KoHcTutyuiiHmin Cypn, YkpaiHu y BucHoeky Big, 15 ciuHs
2008 poky Ne 1-8/2008, npo Te, W0 HaAaHHS BUKOHABYMM OpraHam panoHHuX i obnac-
HUX paj npasa NpeacTasnATV CNiibHI iIHTEpPecKn rpoMan Moxe Nnpu3secTy 40 Mopy-
LIEHHA NPUHLMNY PYHKLIOHANBHONO PO3MEeXyBaHHA OpraHis MiCLLEeBOro camMoBpsaay-
BaHHS Ta MOKNAAEHHS HA HUX HEe BNAacTUBUX iM MOBHOBaXeHb (ab3ay, ABaHaOUATUIN
NigNyHKTY 4.6 NyHKTY 4 MOTUBYBASIbHOI 4YaCTUHN).

Takox cnig 3as3HaynTu, WO Aeski 3anpornoHOBaHi 3akOHOMPOEKTOM 3MiHW A0
KoHcTuTyuji YkpaiHn BuknageHi 3anaytaHo i He3po3yMisio Ta NopyLUYOTb 3aKOHW Nori-
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KW i CACTEMHOI0 Nigxoay A0 aHanisy i, BiAnoBiAHO, PO3YMiHHSA aAMiHICTPaTUBHO-TEPU-
TOpianbHOI CTPYKTYPW OepXaBW.

3okpema, y 3anponoHOBaHin 3akOHOMNPOEKTOM peaakLii YacTuHu nepLuoi ctatTi 113
KoHcTuTyuji YKpaiHm TepMiH «rpomMaga» BUKOPUCTAHO Ha NO3HAYEHHS aaMiHICTPaTUBHO-
TepuTopiasibHOT OOVHWLL, TOAj 9K B YKPAIHCbKi MOBI BiH 32CTOCOBYETLCSH HA MO3HAYEHHSA
ob6’eqHaHHsA (KonekTuBy) nogen. BHacnigok uboro BioOyBaeTbCA NepecMUKyBaHHS
CMUCHIB LLbOrO MNOHATTS, B TOMY YMCJi PO3POOHNKaMN 3aKOHOMPOEKTY.

Y pepakuii yactuHu gpyroi ctatti 140 KoHcTuTyujii YKpaiHm, 3anponoHOBaHin
3aKOHOMPOEKTOM, MOHATTS «TepuUTopianbHa rpoMaaa» BXUTO camMe y 3Ha4YeHHi «06’en-
HaHH4A nogen»: «TepuTopiasibHy rpoOMaay CTaHOBNATL MELLKAHLL MOCENIeHHSA 41 noce-
JleHb BiANOBIAHOI rpoMaan». AKWO Le 3HAa4YeHHS MOHATTS «TepuTopiasibHa rpomaga»
pO3rnaaaTy y KOHTEKCTI YacTuHu nepwoi ctatti 133 KoHcTuTyuii YkpaiHn B pepakuii
3aKOHOMPOEKTY, TO MaTUMEMO: «CUCTEMY aaMIHICTPATUBHO-TEPUTOPIANIBHOIO YCTPOIO
YKpaiHu cknagaTb agMiHICTPaTUBHO-TEPUTOPIaNbHI OOMHUL: MELUKaHLj NoceneHHd
4K MNoceneHb, PANOHN, PEriOHW».

Taka cama HiCeHITHMUA BUXOAUTb, AKLLO Taky MNiACTAHOBKY PO3KPUTOro MOHATTA
«rpomMaga» 3pobuTtn y yacTtuHi apyrin ctatti 133 KoHcTtuTyuii YkpaiHn B pepakuji
3akoHonpoekTy: «Tepntopia YkpaiHm nofineHa Ha (MeLlKaHLiB NOCEeNeHHs 41 noce-
JieHb). (MelukaHLi NnoceneHHs 4 NocesieHb) € NEPBUHHOID OOMHULEIO Y CUCTEMI aMi-
HICTPaTMBHO-TEPUTOPIANIBHOr0 YCTPOIO YKpaiHu». ANOri3m CTae e ACKpaBsillnM, SKLLO
3BAXUTU HA Te, WO MOHATTA «TepuTopia YkpaiHu» €, 30kpemMa, reorpadiyHM noHAT-
TAM, LLO OKPECSIIOE NEBHUM MPOCTIP.

B pepakuii yactuHn nepwoi ctatTti 143 KoHcTuTyuji YkpaiHu, 3anpornoHOBaHiNn
3aKoHOMPOEKTOM, 30KpeMa, nepenbdadvaeTbCs, WO TepuTopianbHa rpomana 6eanoce-
penHbLo abo Yepes opraHy MiCLLEBOr0 CaMOBPSAyBaHHS rpOMaan BiANOBIAHO 0 3aKO-
HY: YyNpaBfsSie MaliHOM, LLLIO € B KOMYHaJ1bHil BTACHOCTI; 3aTBEPAXYE OIOOKeT BiANoBia-
HOI rpoMam i KOHTPOJIKOE MO0 BUKOHAHHS; 3aTBEPAXYE NPOrpamMu couiasibHO-eKOoHO-
MIYHOrO Ta KYJIbTYPHOrO PO3BUTKY i KOHTPOJIIOE X BUKOHAHHSA; BCTAHOBJIIOE MiCLEBI
nopgatky i 36opu; 3abeanedvye peanizauito pe3ynbTaTiB MicueBuX pedepeHayMiB;
YTBOPIOE, PEOPraHi3oBYyeE Ta JiKBIOOBYE KOMYHaIbHI MiANPMEMCTBA, OpraHisadii i ycta-
HOBW, a TaKOX 3[iMCHIOE KOHTPOJIb 3a iX AiSSIbHICTIO; BUPILYE iHLWI MMTaHHS MICLLEBOIO
3Ha4YeHHs, BigHEeCEeHi 3aKOHOM [0 ii KoMneTeHLuji. He3po3ymino, B AKOMY 3HaA4YEHHI Tep-
MiH «TepuTopianbHa rpomMaga» 3aCTOCOBAHO Y HaBedeHin pepakuii uiei npaBoBOi
HOPMMU: CYKYMHICTb MELUKaHLiB NOCEeNIEHHA 41 NOCesieHb BiANOBigHOI rpoMaan (Bigno-
BiAHO 40 YacTuHu apyroi ctatTti 140 KoHcTuTyuii YkpaiHm B penakuii 3aKkOHONPOEKTY)
4M agMiHICTPaTUBHO-TEPUTOPIaNIbHA OOMHULA (3riAHO 3 YaCTUHAMM NEPLLOID, OPYro0
ctatTi 133 KoHcTuTyuii YkpaiHu B pefakuii 3akOHOMNPOEKTY).

I3 3micTy 3akOHOMPOEKTY HEMOXJIMBO 3’ICyBaTU, SIK CMiBBIAHOCATLCS MiX COBOH
rpoMazu (Ha ski noaineHa TepuTtopia Ykpainu) i 06nacTi; sk CNiBBiAHOCATLCS PaioHN
1 06nacTi, 30KpeEMa, YN MOXE OOUH PaioH BXOOUTU A0 Ckiaay Kinbkox obnacTei; umn
MoOXe rpomaga 06’enHyBaTV NOCENEHHS HA TEPUTOPIT PI3HUX PanoHIB.

BuknageHi ABO3HAYHOCTI, HE3PO3YMINIOCTI, NyTaHMHA, anorisaMuy y 3anpornoHoBa-
HUX Yy 3aKOHONPOEKTi 3MiHax A0 KOHCTUTYLUIT YkpaiHi He A4alTb MOXJIMBOCTI rpoMaas-
HaMm (y TOMY YMCHi AePXaBHUM, MYHILMNANbHUM CyX60BLSAM) OIHO3HAYHO PO3YMITU
KOHCTUTYUIMHWI 3MICT Takux 3MiH. OCKiNlbkn rpoMagsiH He 3MOXYTb 3PO3YMITV 3MICT
nonoxeHb KoHCTUTYLji YKpaiHM y 3anpOnoOHOBaHUX 3aKOHOMPOEKTOM peaakuisx, TO
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BOHN HE 3MOXYTb 3HATW iX 3MICT, TOMY PO3MAHYTI 3MiHM 0O KOHCTUTYUIT YKpaiHw,
3anponoHoBaHi 3akOHOMPOEKTOM, He BiOAMOBigaldTb YaCTUHI nepuwin cTaTtTi 57
KoHcTuTyuii YKpaiHu, ska rapaHTye KOXHOMY MpaBO 3HATK CBOI npaa i 060B’A3Ku.
Omxe, 3aKOHOMPOEKT MOXe MOopyLyBaTU BUMOIM 4YacTUHM nepwoi ctatTti 157
KoHcTuTyuiji Ykpainn.

BuknageHoto y 3akOHONPOEKTI peaakuieto YacTuHu nepLuoi ctatTi 132 KoHeTuTywji
YKpaiHv NPONOHYETLCHA 3aKPINUTK B Hil TaKy 3acany, K NOBCIOLHICTb MiCLLEBOro camo-
BPAAyBaHHS. B ykpaiHCbKih MOBi TEPMIiH «MOBCIOLHICTb» CTOCYETLCS MICLLEBOCTI, TepU-
Topii. Ane € TepuTopii (06’eKTn), HaNpUkNaa, 000POHHOIO XapakTepy, NPUKOPAOHHI
TOLLO 3 0COBMBUM PEXMUMOM AEPXKABHOMO YNPAaBMiHHSA, SKi MPU3HAYeHi ANa rapaHTy-
BaHHS Oep>kaBoto npas i cBOOOA NOANHM (BCbOro YKPaiHCbKOrO Hapoay) BianoBiaHO
0o ctatti 3 OcHoBHOro 3akoHy YKpaiHu i AisNbHICTb Ha AKUX Ma€e 3ailncHIoBaTUCA 6€e3
OyaOb-skoro 6e3nocepenHbLOro BTPYHYaHHS MiCLLEBUX MELLKAHLLIB, Y TOMY YUCHI LUASIXOM
NpoBeLeHHS MiCLEBOIro pedepeHaymy.

OTxe, 3anpoBagXeHi HA KOHCTUTYLIMHOMY PiBHI MOXJ/IMBOCTI BTPYYaHHS MiCLLEBMX
MeLLKaHLIB Yy 3a3HayeHi Ta iHWi gep>aBHi Ccnpasu CTBOPIOE YMOBU A1 PO3MUBAHHSA
MeX BiAMNoBIiAANLHOCTI AepXasu, a TakoX MOXe NPU3BECTUN 00 3HUXEHHS PIBHA Oep-
XaBHUX rapaHTii ons npae i cBOOOA NOOVHU | FPOMAASHMHA, WO MOpyLlyBaTUMe
BMMOIM 4aCTUHU nepLuoi ctatTti 157 KoHcTuTyuii YkpaiHum.

Te came CTOCYeETbCS i 3aMpPOMNOHOBAHOI Y 3aKOHOMPOEKTI HiYMM He 0OMEeXeHOi
heueHTpanisauii Bnagm (3miHn oo ctatTti 132 KoHcTuTyuii YkpaiHu) Ha 3amiHy 3akpin-
neHoro B KoHCTUTYLi YkpaiHm 306anaHcoBaHOro NoeaHaHHs LeHTpanilalii i geueHTpa-
nisauii y 3ainCHeHHi aepxxaBHOT Bnaan. Y CBiTi HEMae Oep>aB i3 MOBHICTIO AeleHTpalni-
30BaHOI0 B1a010.

Y 3akoHONpoekTi MPOMNOHYETbCS BUKMOUMTK 3i cTaTtTi 132 OcHOBHOro 3akoHy
YkpaiHm NoNoXeHHs Npo 36anaHCOBaHICTb COoLialbHO-eKOHOMIYHOMO PO3BUTKY Perio-
HiB. BioCyTHICTb Li€El HOPMK CTBOPUTL HA KOHCTUTYLLIMHOMY PiBHI MOXJIUBICTb 3HUXEH-
HA PIBHA COLia/IbHO-EKOHOMIYHUX Mpas JIIOOVHW | rpOMaAsiHMHA B OOHUX perioHax
MOPIBHAHO 3 iHLLIMMW.

3 yacTuHu TpeTboi cTaTtTi 142 KoHcTUTyuii YKpaiHM 3akOHOMPOEKTOM NMPOMOHYETb-
CSl BUKJIIOUUTU MOJIOXKEHHS, 3a SKUM «aepxaBa 6epe y4acTb y GOpPMYBaHHI JOXOAIB
OlKETIB MICLLEBOro CaMoBpsiAyBaHHS, GiHAHCOBO NIATPUMYE MiCLLEeBE CaMOBPSaY-
BaHHsA». Taka 3MiHa He € CBOEYACHOIO, OCKiNlbKM HE BPaxoBYeE, WO i3 ABaJUATU CeMU
CyO’eKTiB — afIMiHICTPaTUBHO-TEPUTOPIANbLHUX OAMHULL (ABTOHOMHa Pecnybnika
Kpum, obnacTi, micta Knie Ta CeBactononb) — nuiwe Aekinbka € AoHopamu, siKi
CcaMOCTIiliHO 3abe3ne4yioTb cede diHaHCaMM Ta HaMOBHIOKTb A0X0AAMU OepXaBHUM
orooxeT YkpaiHu, a pewuta — peuunieHTu, aki noTpedyoTs GiHaHCOBOI AONMOMOrM Big,
nepxasun. Bukn4eHHs 3a3HayeHOro MNOJSIOXKEHHSA 3 4YaCTUMHW TpeTboi cTaTtTti 142
KoHcTuTyuji YKpaiHm 3HMXY€E piBEHb KOHCTUTYLLIMHNX COLLia/IbHO-EKOHOMIYHUX rapaH-
Till gepxxaBu Ons MeLlKaHLUiB AOoTauiiHUX TepuTopianbHUX rpoMa, Y4M 0OMeXye ixHi
npaea i ceob6oau.

3rigHo i3 3anpornoHoBaHUMK 3aKOHOMPOEKTOM pedakuiaMmn nyHkTy 8' yacTu-
HM nepuwoi ctaTTi 106 Ta yacTuHm TpeTboi cTaTTi 144 KoHcTuTyuii YKpainm MNpesnaeHT
YkpaiHu 3a neBHMX 0OCTaBMH TMMYACOBO 3YMUHSIE MOBHOBAXEHHS CKNaay paan rpo-
Manau, parioHHoi, obnacHoi paan. BogHovac y YacTuHi wocTin ctatti 144 KoHcTuTyuii
YkpaiHM B pepakuii 3akOHOMPOeEKTy nepenbavyaeTbCsd A0CTPOKOBE MPUMUHEHHS
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BepxosHot0 Pagoto YkpaiHv NOBHOBaXeHb He Ckany paau, a pagu gk opraHy, Bu3Ha-
YeHoro y 4acTtuHi vyeTsepTin ctaTTi 140 KoHCTuTyLii YkpaiHm B peaakLii 3akoHOMNPOEeKTY.
He3po3ymino, k1M KOHCTUTYLINHWIA CEHC 3aKiafeHO Yy MPUNUHEHHS MOBHOBAaXEHb
cknany pagu. [lloctae NnnTaHH4A, 4M Le gae Npaso NPUMNUHATY NMOBHOBAXEHHS OKPeMMX
[enyTarTiB, 4M iX OKpeMi AenyTaTtCbKi MOBHOBaXXEHHSA. Taka HeBMU3HAYeHICTb cTaTycy
[enyTaTiB He Aa€e iM MOXJIMBOCTI YCBIAOMJIEHO BUKOHYBaTK CBOI 0O0B’A3KK, cynepe-
4YNTb rapaHTii 3HaTK CBOI Npaea i 060B’A3KM, BCTAHOBJIEHI Y YaCTWHI nNepLwuin cTaTTi 57
KoHcTuTyuii Ykpainm, yunm obmexye npaea i ceo60oau NoAMHN | rpOMaasiHUHA.

Y 3akoHonpoekTi po3ain XV «[epexigHi nonoxeHHs» KoHCTuTyuii YKpaiHn npono-
HYETbCS AOMOBHUTM MYHKTOM 18, 3rigHO 3 AKMM 0COBNIMBOCTI 3AiIMCHEHHS MiCLLEBOro
camMoBpsAyBaHHS B OKpeMux panoHax JoHeubKoi i JlyraHCcbkoi obnacten BU3Ha4YaoTh-
CS1 OKPEMMM 3aKOHOM. Y TOWM Xe Yac y 3aKOHOMPOEKTiI HE BU3HAYEeHO CTPOKY Aii 3a3Ha-
YEHOro MOJIOXEHHS Ta XOLHWUX KPUTEPIiB NS 3aKOHO4ABYOrO PEerytoBaHHA LbOro
nuTaHHs. Lle o3Ha4vae, Wwo y pasi 3MiHM NoNiTUYHOI cuTyauii, cknany BepxosHoi Paaun
YKpaiHv napnameHT 3MOXe BCTaHOBJOBATY HOBI Mpasusiia MiCLLEeBOro CaMoBpPSAAYyBaH-
HS1 HA BKa3aHWX TepuTopisax. HaeiTk 3a BiACYTHOCTI 06CTaBUH, SIKi 3yMOBUIN HEOOXIif -
HiCTb BHECEHHS Takux 3MiH 0o OCHOBHOro 3akoHy YkpaiHu, 3a6e3nedynTy 0aHaKoBUIA
nopsAoK MiCLLEEBOr0 CaMOBPSIZYyBAHHS Ha BCild TepuTopii YkpaiHn MoxnBo 6yae nviie
LWASAXOM BHeceHHS 3MiH Ao KoHctutyuii YkpaiHn., OTxe, 3a3Ha4€HUM MONOXEHHSM
3aKoHOMPOEKTY 3anpoBaXYETLCS 0COONNBUM NOPSAOK MICLLEBOrO CaMOBPSIAYBaHHS
B OKpeMUX parioHax [JoHeubkoi i JlyraHCbkoi o6nacteli Ha HEBU3HAYEHUIA CTPOK, L0
MOXe BIMJIMHYTU Ha Npaea i cBo00AM rpoMafsH, SKi TaM NPOXMBAIOTL (iX CKaCyBaHHS
4y OOMEXEHHS).

KoHcTtuTyuinHuia Cyn YkpaiHv y BUCHOBKY MaB 61 3BEPHYTU yBary Ha He4OTpPUMaH-
HS 3aKOHOOABYOI TEXHIKM Yy CTPYKTYpi 3aKOHOMPOEKTY (nonoxeHHs KoHcTuTyuii
YKkpaiHn, 0O AKMX BHOCATLCHA 3MiHW, BUKNALEHI HE B XPOHOJIOMYHOMY MOPSALKY),
a TakoX Ha HeOOXiOHICTb y3roXeHHs NMoHATb y TeKCTi OCHOBHOro 3akoHy YkpaiHu.
30Kpema, NOHATTH «TepUTOpPiaNbHUIA YCTPIN», aKe MICTUTbCA y po3aini IX KoHCcTuTyuji
YkpaiHu, 3MIHIOETbCS Ha «aAMIHICTPATUBHO-TEPUTOPIANbHUI YCTPIN», OAHAK B MyHKT 13
YacTuHU nepLoi ctatTi 92 KoHCcTUTyUiT YkpaiHum, 3rigHO 3 9KMM BUKIIIOYHO 3aKOHaMu
YKpaiHv BU3HA4aeTbCA TEPUTOPIaNbHUI YCTPIN YKpaiHW, BiANOBIAHI KOPEKTUBW HE BHO-
catbed. Kpim TOro, okpemi 3MmiHu, 3anpornoHoBaHi y 3aKOHOMPOEKTI, HE Yy3roaXKyTbCs
3 iHWKMU 3MiHaMK, BUKNAAEHi HEYITKO, MICTSTb nNporanvHu. Hanpuknan, BignosigHo
[0 3anpONoHOBaHOi 3aKOHONPOEKTOM peaakuii HacTuHu gpyroi ctaTTi 119 KoHcTuTyuii
YkpaiHu aktu npedekTa € 060B’AI3KOBMMM HA BiANOBIAHIA TepuTopii, Toai 9K y penakLuii
YacTuHKM nepoi ctatTi 144 KoHcTuTyuii YKpaiHm, 3anponoHOBaHi 3aKOHONPOEKTOM,
akTU MiCcUEeBOro camMoBpsioyBaHHA € 000B’A3KOBMMU OO0 BMKOHAHHSA Ha BiAMOBIAHIN
Teputopii. Y nyHkTi 16 yacTuHm nepwoi ctatTi 92 KoHcTuTyuii YkpaiHm B pegakuii,
3anponoHoBaHiIn 3aKOHOMPOEKTOM, nepenbavyaeTbCs, L0 BUKIIIOYHO 3aKOHaMU
YkpaiHu Bu3Ha4aeTsca ctatyc Kuesa gk ctonuui Ykpainm. BogHovac 3rigHo 3 pegak-
uieto YactnHu n’atoi ctatti 133 KoHCcTuUTyuii YkpaiHm, BUknageHoto y 3akoHOMNPOoeKTi,
ocobnueocTi Knesa, CeBacTtononsi y CUCTEMI aAMiHICTPaTUBHO-TEPUTOPIANBHOIO
YCTpOIo YKpaiHM BU3HAYalOTLCA OKPEMUMM 3aKOHaAMM. [1O TOro X, He 3aKpineTbCs
Ha KOHCTUTYLINHOMY PIiBHi KaTeropis «MicTto» ctocoBHO Knesa ta CeBacTtonons.

BignosigHo 00 pepakuii yactuHm TpeTboi ctaTTi 141 KoHCcTuTyuii YKkpaiHu, 3anpo-
NnoHoBaHOI 3aKOHOMPOEKTOM, He MoXe OyTK 0OpaHMM rosIoBOKO rPOMaaN, AenyTaToM
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paan rpomaam, parioHHoi, obnacHoi paay rpoMansHuH, SK1i BigbyBae nokapaHHs 3a
BYMHEHHS 3104NHY YN MAE CYAUMICTb 32 BUMHEHHS YMUCHOIO 3/104MHY. OgHaK y YAHHIN
YacTuHI TpeTi cTaTtTi 76 KoHCTUTyuii YkpaiHu, fika CTOCYETbCA ckiaay BepxoBHOI
Paon YkpaiHn, 3aCTOCOBYETLCA GOpMyna «Mae CyOMMICTb 32 BYMHEHHS YMUCHOIO
3/104U1HY, AKLO LS CyOMMICTb HE noraiwleHa i He 3HATa Y BCTAaHOBJIEHOMY 3aKOHOM
nopsaKy».

YacTtumHoto woctoto ctatti 133 KoHcTtuTtyuii YkpaiHn B pegakuii 3akoHONPOekTy
BU3HA4YE€HO, L0 NOPSA0K YTBOPEHHS, HAMMEHYBAHHS | NepernMeHyBaHHSA Ta BiAHECEH-
HS1 moceneHb (Cif, cenui, MicT) 40 BiAnoBigHOT KaTeropii BU3Ha4aeTbCS 3aKOHOM, asne
nopsaoK JikBigaLii NnocesieHb He BCTAHOBJIEHO.

Lle maneko He BMYepnHUIA NMepenik HETOYHOCTEN, HEY3rogKEHOCTEN, NporajvH y
3MiHax ao KoHcTuTyuii YkpaiHn, 3anponoHOBaHNX 3aKOHOMNPOEKTOM, LLO € HeAOMNYyCTU-
MUM ang KoHCTUTyLji YKpaiHu Ta MOXe NMpu3BecTy A0 HEOOHO3HAYHOrO PO3YMIHHSA 1T
HOPM.

Cynnsa KoHctutyuinHoro Cyay YkpaiHu C.CAC
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OKPEMA AAYMKA

cyani Koncturyuintnoro Cyay Ykpainu Crigenka I, I,
crocosHo BucHoeky Konctutyuinttoro Cyay Ykpainu
y CnpaBi 30 3BepHeHHsM BepxosHoi Paaun Ykpainu
NpPO HALAHHS BUCHOBKY
LLLOAO BiANOBIAHOCTI 30KOHOMPOEKTY NPO BHECEHHS 3MiH
0o KoHctmTyuil Ykpainu wono aeueHTpaniaauii Bnagu BUMOram
crartein 157 i 158 Konctutyuii Ykpainu

Biopatoun HanexHe BuknageHomy y BucHoBky KoHctutyuiriHoro Cyay YkpaiHu
(mani — BncHoBOK) y cnpagi 3a 3BepHeHHAM BepxoBHoi Paan Ykpainu woao Bignosia-
HOCTI 3aKOHOMPOEKTY NPO BHECEHHS 3MiH A0 KoHCTUTyLji YKpaiHu woano aeueHTpani-
3auji Bnagu (peectp. Ne 2217a) (aani — 3akoHONPOEKT) BUMoram crtaten 157 i 158
KoHcTtuTtyuji YkpaiHuy;

KOHCTaTY0uM TOW (pakT, WO 3aCTOCOBAHA apryMeHTaLlis Ta BCTAHOBMIEHA Ha i OCHO-
Bi KoHCcTuTyuinHuMm Cynom YkpaiHn abCcTpakTHa BignoBigHiCTb 3aKOHOMPOEKTY BUMO-
ram ctaten 157 i 158 KoHcTuTtyuii YkpaiHn mae BMKIIOYHO GOpMasbHO-IOPUANYHUIA
xapakTep Ta 0OMeXYETbCA MEPEBIPKOIO NLLE LLIOAO0: CKACYBaHHS Y OOMEXEHHS nNpas
i cBOOOO, NOANHM | TPOMaASHMHA, MOXIIMBOI JiKBigaLLi HE3aneXHOCTi YM NopyLUEeHHs
TEPUTOPIANBHOI LiNTICHOCTI, HEMOXJ/TMBOCTI 3MiHM KOHCTUTYLIT YKpaiHM B yMOBax BOEH-
HOro abo Haa3BMYAMHOro CTaHy, NMOBTOPHOro noaaHHa no BepxoBHoi Pagu YkpaiHu
3aKOHOMPOEKTY MPO BHECEHHS 3MiH A0 KOoHCTUTyUi YKpaiHu npoTarom O4HOro poky,
MOBTOPHUX 3MiH OOHUX | TUX caMux NONoXxeHb KOHCTUTYUIT YKpaiHu NnpoTaromMm oaHiei
KaneHuji BepxoBHoi Paan Ykpainu;

YCBIAOMITIOIOYN HEOOXIAHICTb CYTHICHOrO aHanisy ans yéesneyeHHs Bif, BUKMKIB Ta
3arpoa, ki MicTaTbCca B 3aKOHOMPOEKTI, HEAONIKIB i Hey3roa)keHocTen BUCHOBKY;

KOPUCTYIOYMCb NPABOM Ha OKPeMy AYMKY, HagaHum cTtaTtTelo 64 3akoHy YkpaiHm
«[Mpo KoHcTtuTtyuinHuin Cyn, YkpaiHv», BBaxat 3a HeoOXigHe BUCNOBUTU Taki 3ayBa-
XEHHS1, 3aCTEPEXEHHS Ta 3anepeyeHHs.

. BayBakeHHS

1. MeTtoponorisa BucHoBky. KoHcTuTyuinHuin Cypg, YkpaiHn o6paB XMOHWIA Wnsax ons
BCTAHOBJIEHHS BiOMNOBIOHOCTI MPOMOHOBaHMX Y 3akoHOMNPOEKTi 3MiH A0 KoHCcTuTyLii
Ykpaium kputepisam, nepegbdbadeHnm ctattamm 157 i 158 OcHoBHOro 3akoHy YkpaiHu,
NOPYLUMBLUKM NMPU LUbOMY Npunmucu ctatTi 4 3akoHy YkpaiHn «Mpo KoHctutyuinHmin Cyg,
Ykpainu», Wwo nepenbadyaoTb 0OrpyHTOBAHICTb pilleHb. HeobxigHO 3BepHYTM yBary Ha
Pi3HMI CTYyMiHb aprymMmeHTauii, HaBeoeHoi y BUCHOBKY, a came: NMOBHY ii BiACYTHICTb,
HaATOMICTb — INLIE KOMEHTYBAHHS 3arMponoHOBaHMX 3MiH (nignyHktn 4.1, 4.2, 4.3, 4.4,
4.5,4.9, 410, 4.11, 4.14, 416, 4.17, 4.18 nyHKTYy 4; NyHKT 5 BUCHOBKY); 4acTKOBY
KOHCTaTauilo — ¢opmMasnbHe MOCUNAaHHA Ha nonepefHi piweHHs KOHCTUTYLUIMHOro
Cyay Ykpainu (NyHKT 4.6 BUCHOBKY); HeagekBaTHe MOPIBHAHHSA — BiACYTHICTb JIOTYHO-
ro 3B’A3Ky AO0CNioKyBaHOi HOPMU (rPynmM HOPM) 3 BUKOPUCTAHOK aprymMeHTaui€lo,
KOJIN 3aCTOCOBYETbCS MPUINOM B KOHTEKCTI Y3rOoKEHHS LiEei HOpMKX 3 nonepeaHiMmu,
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OOHaK Le He Mae HifKoro BigHoOWeHHa Ao Bumor ctaten 157 i 158 KoHcTtuTtyuii
Ykpainn (nignyHktn 4.7, 4.8, 4.12, 4.13, 4.15 nyHkTty 4 BucHoBKy). 3 ornsay Ha
3aBaaHHs, aki ctosanm nepen KoHcTuTyuinHum Cyaom YkpaiHu, BiH NOBMHEH OyB BKa-
3aTu, 30KpeMa, Ha Pi3HICTb NpeaMeTiB perystoBaHHAa CyCnifibHMX BIAHOCWH, OOCNIAN-
TN 3B’A30K NPOMNOHOBAHUX 3aKOHONPOEKTOM 3MiH A0 KOoHCTUTyuii YKpaiHu 3 BUMO-
rol0 LWO0J0 cKkacyBaHHS abo 0OMeXeHHs npae Ta cBoboa Touo. OaHak KOHCTUTYLiINHMIA
Cyna YKpaiHn YHUKHYB AOCHIAXEHHS CYTHOCTI MPOMNOHOBAaHUX 3aKOHOMPOEKTOM 3MiH
0o KoHctutyuji Ykpainm Bumoram ctaten 157 i 158 KoHcTtuTtyuii YkpaiHum, 3actocy-
BaBLLUWN BUKIIOYHO (popMasibHy KOHCTaTaLilo BiACYTHOCTI 0OMEeXeHb YN CKacyBaHHS
npas i ceobon.

2. Hassa 3akoHonpoekTy. HalimeHyBaHHS «NpO BHECEHHS 3MiH Ao KoHcTuTyuii
YkpaiHu woao geueHTpanisadji Bnagu» He Bigobpaxkae CyTHOCTI Ta crneundiku 3anpo-
NOHOBaHMX Y 3aKOHOMPOEKTi CYCNifIbHUX BiAHOCUH, SKi MPOMOHYETLCS 3aKpinnTu B
KoHcTuTyuii YkpaiHu. Akuwo yactnHa 3 Hux 6e3nocepenHbo abo onocepenkoBaHO
CTOCYETbCS Mpouecy AelleHTpanisauii nyoniyHoi Bnaan B YkpaiHi, To nepenbayeHi
nyHkTom 8' yactuHu nepwoi ctatti 106, ctartamu 118, 119, 144 Hopmu, akuMU
3aKoHOMPOEKTOM MNPOMOHYETLCS 3arnpoBaAnTM IHCTUTYT npedekTa Ta OOMNOBHUTU
NnoBHOBaXeHHSs [Npe3ngeHTa YkpaiHM HOBMM MOBHOBAXEHHSAM KOHTPOJIIO Hag, MicLe-
BUM CaMOBPSilyBaHHSAM, O4E€BUAOHO, € 3acobaMu XOPCTKOI LeHTpanisauji nyéniyHoi
Bfagun, HaBiTb MOPIBHAHO 3 TIED MOAESUO, SiKa iICHYE B YMHHIN KOHCTUTYLIi YKpaiHW.
Poarnsgatn 3anponoHoBaHi 3akOHONPOEKTOM 3MiHKM A0 OCHOBHOrO 3akoHy YKpaiHu
BUKJ/TIOYHO B KOHTEKCTI AeueHTpasnisauii Blagm 3a yMOB, KOJIM 3Ha4YHA 4aCTMHA HOPM
HaBMaku cnpuaTUMe LeHTpanizauii nyéniyHoi Bnaam, KoHctutyuinHomy Cyay YkpaiHu
HaBps4, Y1 MOXJIMBO, OCKiNIbKM HAYKOBOI METO4010rii 415 LbOro HeMae.

Il. BacTepexeHHs

1. YMOBM BOEHHOro Ta HaA3BUYAMHOrO CTaHy (NignyHKT 3.2 nyHKTY 3 BUCHOBKY).
9k i y BucHoBky Big, 16 yepBHa 2015 poky Ne 1-8/2015, KoHcTuTyuiriHnin Cya, YkpaiHu
YHUKHYB aHanidy cuTyauji, NoB’a3aHOi 3 aHekcielo ABTOHOMHOI Pecnybniku Kpum Ta
BiliCbKOBUMM AiaMun B [loHeubkin Ta JlyraHcbKilh obnacTtsx, Ta NpaBoBUX akTiB, WO ii
YHOPMOBYIOTb, MPOIrHOPYBaBLUKX TOW akT, WO Ha CbOrogHi AitoTh: deknapauia «1po
00poTbOyY 3a 3BinbHeHHS YkpaiHu» Big 20 6epesHs 2014 poky, 30 3akoHiB YkpaiHu,
25 noctaHoB BepxoBHoi Pagn YkpaiHn, 24 ykaswm lNpe3ugeHTa YKpaiHu, LLOpiYHEe
[MocnaHHg lNpe3upeHta YkpaiHn no BepxoBHoi Pagn Ykpainu «[1po BHYTpiWHE Ta
30BHiLLUHE cTaHoBULLE YkpaiHn B 2015 poui», 46 noctaHoB KabiHeTy MiHicTpiB YkpaiHu,
21 posnopsamkeHHs KabiHeTy MiHicTpie YkpaiHu, noctaHoBu DoHOy couianbHOro
CTpaxyBaHHS Bifl HELLLACHUX BUMAAKiB Ha BUPOOHULTBI Ta NPOMECINHMX 3aXBOPOBaHb
Ykpainn Ta @oHAy couianbHOro cTpaxyBaHHs 3 TMMYacOBOi BTPaTU Npaue3aaTHOCTI,
6 HakasiB MiHICTEPCTB, 3 NMUCTU Ta PO3MNOPSAXKEHHS BULLMX CYAOBUX OpraHis. Kpim
LbOro NpUiHATO: pe3ontouiio lreHepanbHoi Acambnei OOH, Pesontouiio Paam 6e3nekn
OOH, Pe3oniouito MapnameHTcbkoi Acambnei Pagn €sponu, Pezoniouito €Bponeit-
cbkoro napnameHTty. OKpemo BUAINAIOTLCA Tak 3BaHi MiHCbki yrogm. Taknm YMHOM,
y NpaBoBii cnuctemi YkpaiHn cknanacb cutyauis, Koanm OYHKLIOHYE KOMIMIEKCHE HOP-
MaTuBHe 3abe3rneyvyeHHs y 3B’A3Ky 3 YMOBAMM BOEHHOIO 4/ HAA3BMYAMHOIO CTaHYy,
ofHak dopManbHO BiH He 3anpoBagxeHuin. O4eBMOHO, WO NMTaHHSA NpOo 3anpoBsa-
[DKEHHS OCTAHHbLOIO JIEXUTb Y MNAOLWMHI NONITUYHOI AOUINbHOCTI, 0QHAK HisIk HE CTOCY-
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€TbCs PaKTUYHUX OOCTaBUH, sIKi CKnanucs y 3B’A3KYy i3 3arpo30i0 CyBEpPEHITeTYy Ta
TepuTopiasnbHin UiNICHOCTI YkpaiHn. [pn ubOMY HEMOXIMBICTb BHECEHHS 3MiH [0
KoHcTuTyuji YKpaiHn 3a yMOB BOEHHOIO Y/ HA43BUYAMHOIO CTaHy MoB’sdi3aHa He CTiflb-
K1 3 ioro opmMasibHUM 3anpoBaaXKEHHSIM, CKislbkM 3 TUMK 3MiHaMWU, SKi BiaOyBatoTbCS
B HaLioHabHI NPaBOBili CUCTEMI Y 3B’A3KY 3 HEOOXIAHICTIO 3ab6e3neyyBaTn GyHKLiO-
HYBaHHS [epXaBu B eKCTPaopaAMHapHUX YMOBax (0OMexXeHHs npaB i ceobop, obme-
XEHHA (OYHKLIOHYBAHHSA BULLMX OpPraHiB AepXasHoi Bnaav Towo). MNpoirHopysasLum
aHani3a HopMaTMBHO-MNPABOBUX aKTIB, YXBANEHUX 3 METOI 3abe3neyeHHs OYHKLLIOHY-
BaHHS YkpaiHu B ymoBax 36poliHoi arpecii, KoHctutyuintHnin Cyn, YkpaiHn npunycTus-
CA CEepMO3HMX METOLOJIOMNYHUX Ta KOHUENTYasIbHUX MOMMUIIOK, OCKINIbKM Y LbOMY
BUNAOKY MUTaAHHS CTOITb LWOAO0 MPUHLMMNOBOI MOXIMBOCTI 3MiHOBaTU KOHCTUTYLIO
YKpaiHu 3a Takmx yMOB.

2. Harnsg npokypatypu. Y 3akOHOMPOEKTI MPOMNOHYETLCS BUKAOYMTK 3i cTaTtTi 121
KoHcTuTyuji YkpaiHm nyHKT 5. MigTpumyiloun no3daBneHHs npokypaTypu YkpaiHu
abCoNTHO He BNacTMBOI i dYHKUji Harnaay, chnig 3BepHYTW yBary Ha napagokc,
BUKJIMKAHUA BKJIIOYEHHAM B TekKCT KoHCcTuUTyuii YkpaiHm Takoi dyHKUii — BigBEpTO
pafsHCbKOro ataBiamy. B y3roakeHoCTi 3 NaHy4yoo B YKpaiHi NpaBoBOO AOKTPUHOIO
npokypartypa YkpaiHu BiANOBIAHO A0 CBOIX QYHKLIN, 3aKpinaeHnx y nyHkTi 5 ctatTi 121
KoHcTuTyuii YkpaiHm, € ogHUM i3 rapaHTiB npasB i cBoOon, NOANHKW i rpoMaasiHMHA.
lapaHTii € HeBiA'€EMHOIO YACTUHOK IHCTUTYTY MpaB i cBOOOA, MaloTb HaBiITb GiNnbLu
NMPUHLKMMNOBE 3HAYEHHS, HiX caMi cy®’eKTMBHI NpaBa, Npo Lo, 30Kpema, 3a3Havyanocs
we B [leknapadii npas noanHu i rpomagsHuHa 1789 poky (XVI. «Ycake cycninbCTBO,
B IKOMY He 3ab6e3nevyloTbCs rapaHTii npaB abo He NpPOBeAEHO pPo3noainy Bnan, He
Mae KOHCTUTYLi B3arani»). Ha cborogHi rapaHTii npae i ceo60A4 noamHn i rpomans-
HWHA € OOHUM i3 CTaHOapPTiB KOHCTUTYLOHaNi3My, HEBIA' EMHOIO 03HAKOIO NPaBOBOi
nepxasun. MNosbaengawym npokypaTtypy YkpaiHm @yHkuii Harnsay 3a 0oAepXaHHSM
npae i cBOOOA, NOAVHN | rpOMaAsHMHA, A0AEPXAHHAM 3aKOHIB 3 LIMX NUTaHb OpraHa-
MW BUKOHaBYOl Bnagn, opraHamu MiCLEBOro caMOBpPSiAYBaHHS, iX MocagoBUMU i
cnyx60BuMU ocobamu, 3akoHoAaBelb GakTUYHO No36aBnse rpoMagsiH OaHiei 3
IHCTUTYLINHUX rapaHTiii NpaB i ceobon. 3 GopmManbHOi TOYKM 30pYy TakWin niaxia
cynepeunTtb cTaTTi 22 KoHCTUTyuji YkpaiHu, sika 3abOpOHSiEe 3BYXyBaTW 3MICT Ta
obcar icHytlouKMx npae i ceoboa,.

BukopuctanHa KoHcTtutyuinHum Cygom YkpaiHuM aprymMmenTauis woao Toro, Lo
3anpornoHoBaHe 3aKOHOMPOEKTOM BUKIIOYEHHS NYHKTY 5 3i ctatti 121 KoHcTuTywuji
YkpaiHu nepebyBa€e y CUCTEMHOMY 3B’SI3KY 3 BUKJIQ[EHOI0 Y HbOMY pefakLieo nyHK-
TiB 1, 2 yactTuHu nepwoi cTtatti 119, 3rigHO 3 9KOK Harngg, 3a O04ePXaHHAM
KoHCTUTyLi | 3aKOHIB YKpaiHM OopraHamMm MiCLLeBOro CaMoOBPSAOYBaHHSA, KOOPAMHALLA
LIANBHOCTI TepUTOpiaNibHUX OPraHiB LLEeHTPpasibHUX OpraHiB BUKOHABYOI Blaau Hane-
XXNTb [0 NOBHOBaXEHb NpedekTa, He BiANoBiAae AINCHOCTI, OCKINbKM QYHKLLi, MOBHO-
BaXXEHHA Ta KOMMNETEHLA NpokypaTypu YKpaiHu i npedekTiB NpuHUMNOBO Pi3Hi. MoBa
He nae Npo 3aMiHy OOHIET IHCTUTYLIMHOT rapaHTii iHWOo0. Y LbOMY BUNaaKy OgHa rapaH-
TiS CKACOBYETbCS, iHWA — 3anpoBaaxXyeTbcs. OgHak pobuTK BUCHOBOK Ha MifACTaBi
3BUYAMHOI CyMUM rapaHTili Npo Te, WO npaBa i cBo60AW NOAMHN | rpOMaAsiHUHA He
obmexyBanucs i He CKacoBYBaNMCsl, He MOXHa. [MpoirHopyBaBLUW Li aprymeHTw,
KoHcTtutyuiriHnin Cya, YkpaiHu npunycTUBCSA CUCTEMHOT MOMUKU B KBanidikaLii iCHyt0-
4ynx rapaHTiri npas i cBO6OA.
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Ill. BanepeyeHHs

1. ®opma cnyxaHHsl. 3Baxawuu Ha CyrnepeynBiCTb 3anpornoHOBaHUX 3akKOHO-
npoekTomM A0 KoHcTuTyuii YKpaiHu 3MiH, iX 3Ha4YHWUIM CyCRiNbHWUA, NONITUYHMIA Ta NPaBo-
BUI pe30HaHC, PO3ra cnpasu y GOpMi YCHOIO CRyxXaHHS i3 3a/y4eHHsIM eKCrnepTiB Ta
daxiBuiB y ranysi KOHCTUTYLIMHOIO NpaBa 403BOMB OU afeKBaTHO OOCNIAUTM 3anpo-
NMOHOBAaHI HOBALLii BiANOBIAHO A0 iX AMCKYPCY, CYCMiflbHUX NOTPED i OYiKyBaHb, a TAKOX
cydacHux BuknukiB. OgHak po3rnsn cnpaeu Woao HafaHHa BMCHOBKY BinbyBaBcs Ha
3acigaHHi KoHcTtutyuinHoro Cyay YkpaiHn y Gopmi NMCbMOBOrO ClyxaHHs. BUCHOBOK
KoHctutyuinHoro Cyny Ykpainu Big, 16 yepsHa 2015 poky Ne 1-8/2015 rpyHTyeTbCS, B
TOMY 4UCHi, Ha NOTEHLiaNbHUX MOXIIMBOCTAX, SKi Aae dopmMa YCHOro CIyXaHHs.
KoHcTuTyuirnHuia Cya YkpaiHn abConoTHO Hisik He MOTUBYBaB (OPMY MMCbMOBOTO CIly-

cBoiM BucHoBkoM Big 16 yepBHs 2015 poky, rpy6o nopyLmBLLM NPU LLbOMY NPUMACKU
ctatTi 4 3akoHy YkpaiHu «[po KoHctutyuiiHmin Cyp, YkpaiHu», aki nepenbadvaioTb
rMacHICTb Ta NOBHWI | BCEBIYHMIA PO3rNsas, Crnpasu.

2. O6bmexeHHs1 NpaBa Ha MicLeBe camMoBpsiayBaHHS. Peanisalis 3anponoHOBaHUX
3aKoHOMPOEKTOM 3MiH A0 NyHkTy 8' yacTuHu nepuwoi ctaTTi 106, nNyHKTY 1 YacTu-
HW nepwoi ctatTi 119, ctaTTi 144 KoHcTUTyUii YKpaiHm npu3sene 40 HEOOIr'PYHTOBAHO-
ro KOHTPOJIIO AepXaBn Ha, MiCLLEBUM CaMOBPSAYBAHHAM, LLLO CMPUATUME €BEHTYab-
HOMY OOMEXEHHIO GYHAAMEHTaNbLHOMO NpaBa XUTENIB rPOMaamM Ha MiCLLEEBE CaMOBPS-
nyBaHHs, nependaveHoro cratteto 140 KoHcTuTyuii YkpaiHn. TakMM YNHOM, BUCHOBOK
KoHcTtuTyujiHoro Cyay YkpaiHu Wwoao BigCYTHOCTI MOXIMBOIO OOMEXEHHS rnpas i
cB0OO[, € HEKOPEKTHUM Ta HEBU3HAYEHUM.

3. Npobnema nyHkTy 18, 9knM y 3aKOHONPOEKTI NPOMNOHYETLCA OOMOBHUTU PO3-
ain XV «lMepexigHi nonoxeHHs» KoHCTUTyUii YkpaiHu.

3.1. 3akoHogaBeLb BUKOPUCTAB NPaBOBUA e€BPEMI3M «OCOBNMBOCTI 3MiNCHEHHS
MiCLLeBOro CamMOBPSiAYBaHHSA» AN BU3HAYEHHS NPaBOBOr0 CTaTyCcy MiCLEBOro camo-
BPSAYBaHHS y BKA3aHOMY MyHKTi. O4eBUaHO, Wo Oyab-siki NpaBoBi 0COOGAMBOCTI Npu-
3BOAATb [0 KiflbKiCHMX Ta SIKICHMX 3MiH Yy NPaBOBOMY CTaTyCi BianoBigHOro cyb’ekra.
TakM YMHOM, 3MIHIOETLCS NPABOBUI CTATYC, BiH CTAE iHLLIMM NOPIBHAHO 3 aHANOMYHN-
Mn. OTxe, BUCHOBOK KoHcTuTyuiriHoro Cyay YkpaiHu woao BiaCyTHOCTI MOXI/IMBOIro
obMexeHHs npae i cBo60A, NIOAMHN | rpOMaasHMHA He BianoBsinae 6yab-akii dopmanb-
HilA noriu,.

3.2. BiacyTHICTb 4acoBMX NPOMIXKKIB 3aCTOCyBaHHA. KOHCTUTYLIA HE perynioe 0co-
OonuBocTel. BoHa HanpaBneHa Ha iHCTUTYLLIOHaNi3awilo NPUHLMNOBUX 3acan, AepXaBu
Ta rpOMaAsHCbLKOro CycninbCTBa. PO3MILLEHHS B KOHCTUTYLLISIX PISHOrO POAY BUKIIO-
YeHb € XMOHOI0 NPAKTUKOI. EANHUI BUHATOK 3 LIbOro NpaBuia — nepexiaHi NonoXeH-
HS1, SKMMW PErymooTbCA CYCNifibHI BIGHOCUHM Nif Yac TpaHcdopmaLii NpaBoBOi CuC-
TeMWU Bif, OA4HI€l AKOCTI 00 iHWOi. Bci HOpMK NepexiaHMX NoNoXeHb MalTb 0COBNBUIA
XapakTep Y4epes ix eKCTPaAoPOMHAPHICTb, OCKINbKM MOXYTb PEryatoBaTi CyCcnibHi Bia-
HOCWHM HaBIiTb BCyNepey Nnpmnmucam OCHOBHOI YaCTUHW KOHCTUTYLII, 0AHaK n1Lie neB.-
HUN, YiTKO BM3HAYeHUl nepioq yacy. MNepexigHi NONOXEHHA KOHCTUTYLA iCHYIOTb B
CUJly TOro, WO 4YacTuHa CyCnifibHUX BiOHOCWH BiA3HAYAETLCSH IHEPTHICTIO, 3MIHUTK iX
BiZpa3y HEMOXMBO, NOTPIOEH NEeBHNI YaCOBUIN MPOMIXOK A5 iX HANEeXHOi iHcTansauii
y npaBoBy cuctemy. OgHak e, B CBOI 4epry, nepenbdayae 060B’A3KOBE 3a3HAYEHHS B
HOPMI NMepexigHUX MoJIoXKeHb 4acoBOro NPOMIXKY ii Oii abo HacTaHHs NeBHOI noaii,
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3 SIKOIO NOB’A3YETLCS MPUNUHEHHS Aii uiei Hopmu. 3anponoHoBaHa 3akOHOMPOEKTOM
HopMa nyHKTYy 18 cdopmynboBaHa BiANOBIAHO A0 BMMOI OCHOBHOI YacTuUHM KOHCTU-
Tyuji YKpaiHu, To6To 6€3 ypaxyBaHHS 03HA4YEHOIro KPUTEPIO BiAMOBIAHOCTI NepexiagHum
MOJIOXEHHAM, OQHaK PO3MICTUTHK ii MPOMNOHYETLCA came B po3aini XV «[epexigHi nono-
XeHHsa». OTXe, y 3anponoHOBaHin 3akoOHONPOEKTOM peaakuii nyHkTy 18 nopyleHo
dyHOoamMeHTaslbHe NPaBniio KOHCTPYIOBaHHA HOPM NepexigHNX MNOJIOXeHb, WO, B CBOKO
yepry, Moxe NPM3BeCTU 00 NOPYLUEHHA apXiTeKTOHiIk1M KoHCTuTyuji YKpaiHm, konu 3a
dopmManbHUMM 03HaKaMm HopMa NOBMHHA Hanexatn 40 OCHOBHOro tekcty KoHcTtu-
Tyuji YKpaiHu, ogHak po3millieHa B po3aini XV «[lepexigHi nonoxXeHHs».

3.3. BigcyTHiCTb NpaBOBOi BM3HAYEHOCTI Y 3anponoHOBaAHOMY 3akKOHOMPOEKTOM
NyHKTI 18, OCKiflbkM BiH MiCTUTb JINLLIE KOHCTaTaLito 0COBMBOro cTaTycy, Biacunai4n
npw LbOMY A0 NOTOYHOro 3aKOHOA4ABCTBA, HE AO3BOJIAE ATV OAHO3HAYHNX BUCHOBKIB
wono noro BignosigHocTi ctattam 157 Ta 158 KoHcTtuTtyuii Ykpainn. Omxe, KoHCcTu-
TyuiiHin Cyp YkpaiHym 3po6rB BUCHOBKM LLOAO LIbOro MYHKTY, 6a3Y4MChb HE Ha YiTKil
HayKOBIi MEeTOL0J1I0MNYHO-MPaBOBI OCHOBI, @ HA BNIACHUX NPUMNYLLEHHSX.

3.4. OgHak Taki BACHOBKWN A€ MOXMBICTb 3p0OUTM CYTHICHWI aHania BkasaHoro
MYHKTY, SIKWI, OKPIM iHLLIOro, MOBMHEH BKJTIOYATK B ce6e MOTMBU MOro 3anpoBaKeHHS.
Y nosicHioBasbHIN 3anucui Ao npoekty 3akoHy YkpaiHu «[1po BHECEeHHS 3MiH [0
KoHcTuTyuii Ykpainu (Loa0 aeueHTpani3adii Bnaguv)» B 06r'pyHTyBaHHS 3anpornoHoBa-
HOro y HboMy NyHkTy 18 ckasaHo, Lo MOoro nosiea € Hacnigkom Komnnekcy 3axonis 3
BUKOHaHHA MiHCbKMx gomosneHocTel Big 12 notoro 2015 poky. Cnig Takox 3ayBaxm-
TW, WO BUSHAYNTU MPUPOAY LOMOBJIEHOCTEN HaA3BMYAMHO BAXKO, OCKIJIbKM XO04a BOHU
i MaIOTb JOrOBIPHY CKNA0BY, iX iMNepaTUBHICTL NOOyA0BaHA BUKITIOYHO HA J,00PIN BONi
CTOPIH, JOMOBJIEHOCTI HE € aKTOM MiDKHaPOLHOI0 Y¥ HaLLiOHa/IbHOIr o Npaea i, CKopill 3a
BCe, IX CYTHICTb 3BOANTbLCS [0 KaTeropii «aeknapadis npo Hamipu». [Npu LboMy BKasa-
HWIA KOMMJIEKC 3aX0fiB B NpUMITKax A0 nyHkTy 11 nependavyae NpUNHATTS He NMPOCTO
3aKOHOABCTBA, ajie 3aKOHOL4aBCTBAa, sKe BiAN0BiJAE NEBHUM BUMOram Ta KpUTEPIFMm,
30KpemMa: MOBHE CaMOBU3HAYEHHS; BiAMOBA Bif, Oyab-akmMx GOpM nepecnifyBaHHS;
BMNJIMB MICLLEBOIro CaMOBpPAAYBaHHA Ha GOPMYBaHHA Miniuii, cyaoBOi Bnagm 1a npoky-
paTtypu Ta iHwe. O4eBNAHO, LLLO HOPMaTMBI3aLjis NOAibHMX BUMOI B 3aKOHi Npu3Bene
[0 iX BioBEPTOi cynepeyHoCTi 3 HopMamu KoHCTuTyuii YkpaiHu, sKi perynoioTb aHano-
riYHi CcycnifibHi BIAHOCUHW.

3.5. Y pepakuii ctarti 133, 3anponoHoBaHili 3aKOHOMPOEKTOM, nepenbdayaTbCs
ON9 aAMiHICTPaTUBHO-TEPUTOPIANIbBHUX OOMHULE Taki HA3BW: rPOMaau, PanoHn Ta peri-
OHW. lMpun uboMy 3aKOHOMNPOEKTOM NPONOHyeTbCS 3i cTaTTi 133 KoHCcTuTyuii YkpaiHu
BUKIOYNTU nepenik obnactein. Takuii nigxig cynepeunTtb nyHkTy 18 pospiny XV
«[epexigHi nonoxeHHa» KoHCTUTYLii YKpaiHW, OCKiNIbKM OCTaHHIN Onepye MOHATTSAM
«00nacTb», OAHAK y MPOMOHOBAHMX 3MiHax Takoi afAMiHICTPATMBHO-TEPUTOPIANLHOI
oanHUUi Hemae. Takmm 4nHoMm, KoHCTUTyLis YKpaiHM MOXe CTaTu BHYTPILLIHBO cyne-
peunuBuMM akToM. Lle, B cBoOlO yepry, notpebyBaTtMme HOBUX 3MiH A0 KoHCTUTYLi
YKpaiHu.

Cynnsa KoHctutyuinHoro Cyay YkpaiHu I. CINIAEHKO
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TEOPIA TA IIPAKTHKA KOHCTUTYI[IMHOI FOPUCTUKIIIT

BiTYN3HAHUI KOHCTUTYLIOHaNI3M
paasHCbKOI 00U Ta roro TpaHchopmauia
nicng 3000yTTa YKPaIHOIO HE3aNEeXHOCTi

M. l'ynbsTam
OOKTOpP IOPpUANYHNX HayK,
cynas KoHctutyuiiHoro Cyny Ykpaitum

Y cTarTi aBTOP NPOAOBXYE [OCIAXEHHS MUTaHb, OB ’3aHVX i3 BUHUKHEHHSIM Ta yTBep-
JPKEHHSIM Y BITYN3HSIHOMY COUiyMi CYyCri/IbHO-MO0JIITUYHOIO Ta NpPaBoBOro sIBULLA KOHCTUTY-
uioHaniamy. My6nikauis npucesHeHa aHani3y npPUHUKWMIB | 3acaz BPerystoBaHHs Ha KOHCTU-
TYLiIVIHOMY PIBHI CyCiJIbHVX BIAHOCUH B YKpaiHi 3a Y4aciB paasiHCbKOI Biaav 1a ix TpaHcgop-
madii nicns 3406yTTS YKpaiHo He3anexHOCTI.

Knro4yoBi cnoBa: «<xviBa» KOHCTUTYLSI, KBA3IKOHCTUTYLiS, KOHCTUTYLIVIHUI KOHTPOJIb,
KOHCTUTYLIIHWI TPAaH3UT, KOHCTUTYLiNHO-rpaBoBa 6a3a, KOHCTUTYLIIOHai3M, npaBopo3y-
MiHHSI, paasHcbKa BJaaa, ceMaHTvKa, CyCrisibHUi 4Orosip, ¢opmasibHa KOHCTUTYLLIS.

[MnTaHHA BM3HAYeHHS 3MICTY BITYM3HSHOMO KOHCTUTYLLOHAN3My 3a 4aciB pagsiH-
CbKOi BNnagu, He3Baxkatoum Ha 3HAYHY KifbKiCTb NyOJikauii i3 Liei TeEMU, 3anmLLIAETbLCS
ONCKYCIMHUM.

Tak, . Cteutok, gocnioxyoun aediHiuito kKateropii «KOHCTUTYLLIOHaNI3M», pOBUTb
BNCHOBOK, LLLO «HE 30BCIiM JIOTMYHUMM BUOAIOTBCS OKPEMI TBEPAXKEHHS MPO iCHYBAHHS. ..
“ToTaniTapHOro” KOHCTUTYLIOHAI3MY, OCKIfIbKW... B TOTaNITAPHI CUCTEMI — KOHCTUTY-
Lis i3 3acagu peydi He MoXe icHyBaTy abo NeEPETBOPIOETLCS BUKIIIOHHO Y PIKTUBHY piy.
OTxe, roBOPUTU NPO HASIBHICTb KOHCTUTYLIMHKUX HOPM, @ TUM BifnbLue Npo ixHio pearni-
3aLlito B TaK1X BUMNaaKax He J0BOAUTLCS» .

B. Peunupbknii 3 upboro nprBoay, 30Kpema, 3a3Hayae, WO Ui KOHCTUTYUi (paasH-
Cbki. — lNpum. aBT.) cnip, BiAHECTM 40 CEMAHTUYHUX (Takux, WO BMU3HAYaloTh, ane He
dOpMYIOTh Y AEMOKPATUYHMIA CNOCIO BNagHi CTPYKTYpW) Ta BOAHOYAC A0 HOMIHaNbHNX
(TOBTO Takux, O NPOrosoLWYy0ThL HepeasbHi ineann)?. TepMmiH «CemMaHTUYHa» CTOCOB-
HO KOHCTUTYLLii 3aCTOCYBaB CBOIro 4acy yKpaiHCbkMA (axiBelp i3 AepXaBHOro npasa
C. basuneBuny, 9kuii NUcaB, WO «CEMaHTUYHI — TaKi KOHCTUTYL,i, sSiki He BioOMBalOTb
LiNCHOCTI | OjtoTh nunLue GopMasbHO»S,

' Creuok I1. Tpo pediHiujio kateropii «kOHCTUTYLjoHaniaM» / M. CTewiok // BicHuK JIbBIBCbKOro
yHiBepcuTeTy. — Cepis topuanyHa. — 2004. — Bun. 39. — C. 171-180.

2 Peynikmii B. KOHCTUTYLUMOHANN3M. YKPAVHCKUIA OMbIT: XapbkOBCKas Npaso3allvTHas rpynna.
Boin. 6 (38) / B. Peunukuii. — Xapbkos : Ponno, 1998. — C. 53.

3 Creuok 1. OCHOBM Teopii KOHCTUTYLIT Ta KOHCTUTYLOHaniaMy. Jlekujis n’ata: Knacudikauis
KOHCTUTYL : nocibHuk / M. Cteutok. — J1. : AcTponabisa, 2003. — Y. 1. — C. 222.
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HaBefneHe BM3Ha4YeHHA HE MOXHa Ha3BaTW BOAIMM, OCKiNIbKM CeEMaHTuMKa (Bif, rpew,.
ONuOVTIKOS — NO3HAYaA€E) — Le NIHMBICTUYHUIA TEPMIH, LLLO O3HA4Ya€e «BeCb 3MICT, iHDOp-
mMauito, nepegaHy MoBOO abo 6yab-Kolo il oauHMLEo (CNOBOM, rpaMaTudHo dop-
MOIO CJI0B@, CJIOBOCIOJIYHEHHSM, PEYEHHAM); PO3L4i/1 MOBO3HABCTBA, L0 BUBYAE Len
3MiCT, iHopMaLilo; OAVH i3 OCHOBHUX PO34iniB ceMioTUkM»'. HaTOMICTb KOHCTUTYLII
pafsHCbKMX YaciB He TiNlbKy Nporosiowwysany iHGopMaLito — OesKi iX NONIOXEHHS, Xo4a
1 He B NOBHOMY 00cCs3i, Bce X Taku aianu. Tak, BianoBiaHO A0 iX Npunucie dyHK-
LiOHYBaNM opraHu Aep>aBHOi Bnaau, Biodysanucs Bubopu, rpoMaasiHi HECnU Bil-
CbKOBMIA 060B’A30K TOLLO. He MoxHa Takox norogmcs 3 B. Peunupbknm i Wo0 BusHa-
YEHHHA UUX KOHCTUTYLIA HOMIHANIbHUMU Y PO3YMiHHI Takmx, LLO «MNPOrojiowyoTb
HepeasbHi ineanu». lneanu akpas 6ynu peasbHi, ane He Oianun rapaxTii ix 3abesneyeH-
HS1, LLLO 1 NPU3BENO 40 MaCOBMX NOPYLUEHb 3a4eKN1apoBaHMX Npas i CBOOOA NoAVHU Ta
rpomMagsHuHa.

Tomy, Ha Hawly aymKky, cnig noroantmncs 3 B. Tauiem, Sknim Haronowye, o «KOHCTU-
Tyuii pagsiHCbKOro nepiogy 3aknanu 3akoHOOaB4Yy OCHOBY ycTpoto Bnagu B CPCP,
y pecny6nikax. BoHu perynioBanu BiGHOCUHU 3 OpraHi3auji i @yHKLiOHYBaHHS AepXaB-
HOT Bnaam»2.

Takoi camoi no3uuji goTpuMyeTbea n A. KpycsH, sika 3a3Havae, WO KOHCTUTYLi
YPCP ta CPCP nigrotyBann HeobxiaHy KOHCTUTYLINHO-NMPaBoBy 6a3y nif, Ti JOKOPIiHHI
3MiHUM, AKi BioOynucsa B AepXaBi Ta CycninbCTBI Micns XoBTHeBOi peBostouii B Pocii,
BOOHOYAC Uj 3aKOHM 3p00WAM MEBHUIA BHECOK Y POPMYBaHHS HAyKOBO-MPaKTUYHOI
napagurMm KOHCTUTYLOHanNi3aMy, 30Kpema, y paasHCbKUX KOHCTUTYLLiSIX Oyno 3akpin-
JIEHO OeMOKpPaTUYHI NPUHLUMW, NPUAOMMK | MeToau YNpasniHHA, OKpPeMi MONITU4HI,
coujasnbHi, eKOHOMIYHI, Ky/IbTYPHI NpaBa rpoMafsaH, a TakoX NnparHeHHs CTBOPUTU B
YKpaiHi coujanictMyHe cycnisibCTBO, COLianiCTUYHOIro TUMy Aep>Xasy i NPaBo Ha OCHOBI
Teopii coujaniamy, NOCTyNaTK SKOi cyrnepeyaTb 3arajibHUM NpuHUUnam nibepaniamy,
O B CBOI 4epry CTaHOBNATbL i4e0/0ri4yHy OCHOBY Cy4aCHOrO KOHCTUTYLLOHAI3MYy.
MpoTe npakTMka pagsHCbkoro OyaiBHULTBA Mana NO3UTUBHUI O0CBIA (Hanpuknaa,
CTAHOBJIEHHS | PO3BUTOK IHCTUTYTY HAPOAHOI BACHOCTI, BUOOPHICTb OpraHiB yrnpas-
NiHHA, MOXJMBICTb pedepeHaymiB, GOPMYBaAHHA CUCTEMW COLQIBHOMO 3axXmMCTy rpo-
MaAsH TOLWO) Wwoao GopMyBaHHA HayKOBOI Ta NPaKTUYHOI NapaanrMu yKpaiHCbKoro
KOHCTUTYLLiOHaNi3my?3,

He MoOXxHa 3anepedyBatu TOoro ¢akrty, 3a Bucnosom B. Konenyukosa, L0
«KoHcTuTyuis YPCP 3akpinuna HU3Ky AeEMOKPaTUYHUX IHCTUTYLIA Y MeXax, BU3Ha4e-
HUX NMPaBng4MM pexrMomM: YkpaiHa nporosoLlysanaca HapoLHOK OePXaBO0, 3aCHO-
BaHOIO Ha NpuHUMNax Hapoaosnaans i BepxoseHCcTBa KOHCTUTYLT Ta YAHHMX 3aKOHIB;
[eknapyBanocs, Lo TPYAO0Bi KOIEKTVMBU € BXIIMBUMMK CYO’€EKTAMU MOSMITUYHOIO XUTTS
KpaiHW; WO OCHOBHWM HanpsMOM PO3BUTKY MONITUYHOI CUCTEMMU CyCMNiNbCTBa €
nopanblle po3ropTaHHs AemMokparii; 6arato yearu 6yno nNpuaineHo NporosioLLeHHIo

1 CemMaHTuKa : IMHIBUCT. 3HUMKI. cnosapb / mas. pea. B. H. Apuesa. — M. : Cosetckas
OHumknoneamsa, 1990.

2 KOHCTUTYLHO-NPaBOBi 3acaay CTaHOBJIEHHA YKpaiHCbKOi mepxasHocTi / B. A. Tauii,
0. M. Toauka, O. I JaHunbsH Ta iH. ; 3a pen. akaa. HAH Ykpaibn B. 9. Tauia, akaa. AlpH
Ykpainu 0. M. Togmkn. — X. : MNpaso, 2003. — C. 54.

4 KpycsiH A. P. Cy4acHWin yKpaiHCbKNin KOHCTUTYLOHAI3M: Teopis i npakTunka : asToped. amc. ...
a-pa topua. Hayk / A. P. KpycsiH. — 2010. — C. 14.
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npaB-HamipiB. OgHak, €K NoOkKasano XWUTTH, YCi OEMOKPATUYHI MONOXEHHS UiEi
KoHcTuTyuii 30e6inblioro manu dopmManbHuin xapaktep. 36epiranocs X i 3MiyHioBa-
nocea pakTnyHe naHyBaHHA KOMYHICTUYHOI MapTii, gka nporooLwysanacyd npoBigHOI0
NOJIITUYHOIO CUIOID CYCNiNbCTBax» .

C. WeB4yk 3 LbOro nNprBoAay, 30Kpema, 3a3HayumB, L0 «CaMe Y nonepenHi 4yacu...
3aKiafjanmcy BnacHe OCHOBUM Ta YMOBMU SK ON19 MOSABU CaMOi KOHCTUTYLIi AepxXasu,
YTBEPOXKEHHSA KOHCTUTYLLIMHOT Aep>XXaBu B LLINTIOMY, Tak i A9 BUHUKHEHHS Ta 0asblLOro
PO3BUTKY KOHCTUTYLLIOHANI3MY Ik TaKOr0»2.

BooHo4ac «ykpaiHCbKNi KOHCTUTYLOHANI3M pagdaHCbLKOro nepiogy, — 9K CIyLHO
3a3HaumB 0. bayniH, — HaBpsa, 41 MOXHA BBaXaTN CAMOCTINHUM NPaBOBUM SBULLLEM,
OCKIiJIbKM MPaKTMYHO Bif, CaMOro no4vaTky BiH nepebyBaB nif, 4OBOJI XXOPCTKUM LeHTpa-
Ni30BaHMM igeonoriyHuM KoHTponeM. PagdHcbka Bnaga, Wwo BnpoBamkysasacs Ha
YKpaiHCbKUX 3eMnisiX, NparHyna 3000yt Ans UbOoro BiAMoOBiAHY OPUAWNYHY OCHOBY i
niatn neranbHo. Tomy nepwa KOHCTUTYLIA pagsaHCLKOro nepiony 3’asmnacs B YKpaiHi
ayxe paHo — we B 1918 poui sk aHTUTE3a yCiM nonepeaHiM KOHCTUTYLLIMHUM NMPOek-
TaMm. Ak us, Tak i 0coB6NMBO iHLLI KOHCTUTYLIT, LLIO CTBOPOBanuUcs B PagsiHCbKil YkpaiHi,
Oynn noBoni ganeki 3a iX 3MiCTOM Bifl, iX EBPONENCbKMX aHasnoriB, — Hacamnepeq,
3 NPUYNHN X ODILINHOI OpiEHTALIT HA OAHOMNAPTINHUI MONITUYHUIA PEXUM; HaaMIpHE
O0ep>XaBJIEHHS MPAKTUYHO YCiX chep rpPOManCbKoro XUTTH; MPUHLUMNOBE 3anepeyeH-
HS IHCTUTYTY NPMBATHOI BIACHOCTI TOLLLO»S.

B. Tauiin Buxogs4m 3 TOro, Wo «KOHCTUTYLiOHaNi3M — Lie nepenycim 3abe3neyeHHs
npas NOOVHU | FpOMaasHUHA, OIS OepXaBHUX IHCTUTYLI Y MeXax 3akOHY», OX0OUTb
BUCHOBKY, LLO «XOOHA 3 KOHCTUTYLIN pagsaHCbLKOro TUny He npueena 0O CTBOPEHHS
NPaBoOBOro MexaHi3aMy 0OMeXeHHs iep>KaBHOI BNaAuM B iHTepecax CycninbCTea i nioam-
HW. TakMM YUHOM, FONOBHE 3aBAaHHA KOHCTUTYLLIOHANi3My He ByJi0 BUpiLLeHe»*,

Jlo BuknageHoro, Ha Halwy AyMKy, Chig, 4o4aTn, Wo paasHCbKi KOHCTUTYLIT B3arani
Ta koHcTuTyuii YPCP BapTo BBaxatm cyto (popManbHUMU Ta HEHOPMATUBHUMMU,
OCKiJIbKM BOHW HEe perynoBanu Aep>XaBHO-BNaAHI BIQHOCUHU Sk 3arajlbHOOO0B’ A3KOBI
HOpPMM NPSAMOI Aii, a OTXe, He MOrNM 3acTocoByBaTMCS Oe3nocepenHbo, 30KpemMa y
npoueci cyno4ynmHcTBa.

Y uboMy acnekTi cnig noroanTuca 3 YKPaiHCbKUM OOCNIOHWKOM iCTOpIii npasa
C. TonoBatunm, 9k1in 3a3Ha4as, WO chopmMynboBaHe A. BULLMHCbKMM 3aranbHe BU3Ha-
YeHHs npaea fK «CYKYNHOCTI NpaBu NOBEAHKN NIOOVHWN, BCTAHOBJIEHUX OEPXaBHO
B1aJ00 SK BN1a40H0 NaHIiBHOIO KJlacy, a TakoX 3BMYaiB i MpaBui CNIBXUTTS, WO X CaHK-
LIOHOBAHO [Eep>XaBHOK BNALOI | BUKOHAHHA AKUX 3OINCHIOETLCH Y MPUMYCOBOMY
nopsAKy 3a OOMNOMOroK AepXaBHOro anapary, 44 uiner OXOpOHW, 3akpinieHHa Ta

T KoHcTUTyumoHHoe npaeo YkpauHbl / nop pen. B. B. KoneiunkoBa. — Kues : KOpuHKOM,
1998. — C.15.

2 [lleB4yk C. OCHOBM KOHCTUTYLiHOI topucnpyaeHuji / C. Les4yyk. — K. : YKpaiHCbKWi LEeHTP
npaBHU4YMX cTyain, 2001. — C. 12-19.

8 BayniH 1O. B. KoHCTUTYLiMHI Tpaguuii YkpaiHu: Big, KonctuTyuii Muanna Opnvka oo cy4acHoi
KOHCTUTYUINHOI pedopmun / 1O. B. BayniH [EnexkTtpoHHuin pecypc]. — Pexum goctyny : http://
www.ccu.gov.ua/doccatalog/document

4 KOHCTUTYLINHO-NPaBOBI 3acaan CTaHOBJIEHHS YKpPaiHCbKOI AepxasBHocTi / B. A. Tauii,
0. M. Toguka, O. I JaHunbsaH Ta iH. ; 3a pen. akaa. HAH Ykpaibn B. A. Taujsa, akag. AlpH
Ykpainn 0. M. Togukn. — X. : MNpaso, 2003. — C. 54.
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PO3BUTKY CYCMiNIbHUX BiIHOCUH i NOPSAKIB, BUTIAHUX | OaXaHUX OS5 MaHIBHOro Knacy»
YBIMLLNO B yCi NiapyYHMKK i BMPOoaoBX 6aratbox pokiB — ax ao poanany CPCP — cny-
rysasio OCHOBOIO /19 PiI3HOMAaHITHUX (ane mMawmxe O0CNiBHUX) NOro Bapiaujin, Lo Bia-
TOAi BIATBOPIOBAINCA B HAYKOBUX Mpausx fK 3arajbHOTEOPETUYHOro 3MICTy, Tak i
ranysesux OPUANYHUX aucumnnid’. «Binbwe Toro, — nuwe M. Konoc, — cucTemHe
3M10BXVBAHHSA NPaBoM, sike NPOBOAMAOCS NOMiTUYHMM KepiBHMUUTBOM CPCP Ta YPCP,
Masio HacnigKoM He3akOoHHE MPUTArHEHHS 00 KPUMiHaNbHOI BiANOBIAaIbHOCTI Y CyA0-
BOMY, a TaKOX NMo3acygoBOMY NOPAAKY MiflbMOHIB yKpaiHLiB»2.

CT1abinbHICTb PaAsSHCbKOro CycnifibCTBa M e(PEKTMBHICTb AEPXABHOr0 MEXaHi3my,
sk koHcTaTtye C. LLesuyk, nigTpumyBanmcsa 30e6inbLLoro y nosanpasoBuii Crnocid, Boa-
HOYaC KON «PafsHCbKi KOHCTUTYLi BUKOHYBanM MONITUKO-iOEO0N0rYHY, «TOTEMHY»
ponb Ta Hamaraamcb CTBOPUTU MPUCTOMHUIA 30BHILLHIA Ta BHYTPILWHIA iMIOX pagsdH-
Cbkin nepxas.i. [MpoTe Npu3HaYeHHs KOHCTUTYLi Y CydaCHUX 3axigHMX CYCNifbCTBaX
nonsirae B 0OMeXeHHi Aep>KaBHOI Blaan B iHTepecax CycnisibHOro Crokoto Ta ctabinb-
HOCTi, [0 TOro X Lie OOMEXEHHSI HE MOXE 3arpoXyBaTu 3HWXKEHHIO e(PEKTUBHOCTI
BUKOHAHHS OepXaBHUX BYHKLiA»3,

HacnpaBgi, xo4a 3a paasHCbKOro nepioay ykpaiHCbKOi Aep>KaBHOCTI OY/1I0 MPUIAHS-
TO 4OTMPU KOHCTUTYLIT (1919, 1929, 1937 i 1978 pokiB), Ui NpaBOBi akTu, 9K 3a3Hava-
E€TbCS Y IOPUANYHIN NiTepaTtypi, 3 NorNa4y BUMOr TEOPIi KOHCTUTYLiOHaNiaMy cnif, BBa-
XaTu, cKopille, «KBa3ikOHCTUTYLISMW» (Bif, NaT. quasi — HEeCNpaBXHil, yaBHMIA)?,

OTxe, cyTo popManbHa Ais AesaKUX MONOXEHb PaaSHCbKNUX KOHCTUTYLIN He 3a6e3-
nedyeana, Ta i He morna 3abeanevyyBaTy YMOBU ANt GOPMYBaHHS B YKpaiHi cycninb-
CTBa, NPaBOBIAHOCUHN Y SKOMY PerynioBanmcs 6 3rigHo 3 NpUHLMNAMU KOHCTUTYLLIO-
Hasli3aMy B MOro LLUMPOKOMY PO3YMIHHI 3 Ornsgay Ha Take.

Mo-nepLue, 9k cnywHo 3ayBaxye M. Konoc, B YkpaiHy pOCiiCbKO couian-oemMo-
KpaTieto 6yno ekCrnopTOBaHO KOMYHICTUYHI ifel Ta 3a AOMOMOrow BiICbKOBOI CUN
NMPVUMYCOBO HacamXeHO AepXaBHUA YCTpin y dopMi OMKTATypu nponertapiarty, fka
odiuirHo giana oo 1937 poky®. MisHille, He3Baxaoum Ha GopMasibHe MPOrosoLLEHHS
KOMMJIEKCY OCHOBHMX NpaB i cBOOOS, Y Aep>KaBi, sika HiIOUTO «nobyayeana coujaniam»,
OuKTaTypa nponertapiaty TpaHchopmyBaniacs y TotanitTapHui pexmum. Hivoro, no cyri,
He 3MiHnnocsa ny 1978 poui 3 NPOroNoLWEHHAM Tak 3BaHOI 3arasibHOHaPOAHOI Aepxa-
BW, OCKIiJIbK/ peasibHa Bnaga B YKpaiHi Hanexana BULWLOMY KOMYHICTUYHOMY KepPiBHU-
LLTBY, LIiIKOM NiAnopsiakoBaHOMY LieHTpanbHOMY kepiBHULTBY KITPC.

Mo-ppyre, B OCHOBY nNapagvrMm AepXasHOi Blagm pagsaHCbLKOro 3paska noknage-
HO KOHLLEMNLIO 3anepeyeHHd OOHOr0 3 OCHOBHUX MPUHLUMUNIB KOHCTUTYLIOHaNiaMy —

" fonosaruii C. 1. BepxoBeHTBO Npasa: iaes, AOKTpUHA, MPUHLMN : aBToped. AuC. ... A-pa topua,.
Hayk / C. M. Tonosatuin. — K., 2008 — C. 24.

2 Kosioc M. TeHe3unc u passnutie YKPanHCKOro KOHCTUTYLMOHaNM3ma (€Bponenckuii KOHTEKCT) /
M. Konoc // Standards of europe’s constituonal heritagt. — Vilnius, 2013. — C. 61.

3 [lleB4yk C. lCcTOpiS KOHCTUTYLIOHAMI3MY: Bif, CBATOrO NMUCbMa A0 KOHCTUTYLIMHOMO TEKCTY.
EnemeHTn KoHCTUTYLiOHaniamy / C. LLes4yk // KOpnanyHui xypHan. — 2008. — Ne 10. — C. 54.
4 IcTopia pepxasu i npasBa YkpaiHu : nigpydHuk / A. C. YalikoBCbkuii (Kep. aBT. KOJ.),
B. I. Batpumenko, J1. O. 3aniues, O. J1. KonuneHko Ta iH. ; 3a pea. A. C. YainkoBcbkoro. — K. :
lOpiHkom IHTep, 2003. — C. 177.

5 Konoc M. TeHesnc 1 pasBuTre YKPanNHCKOro KOHCTUTYLIMOHaNnM3ma (€BPONencKnin KOHTeKcT) /
M. Konoc // Standards of europe’s constituonal heritagt. — Vilnius, 2013. — C. 61.
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NpUHUMNY Noainy Bnagu. ko cynosa snaga, xo4a n oopmanbHo, NporosoLlysanacs
He3asiexHo0, TO NapaMeHTapmaM sK «0ypxyasHUIA NepexunTok» Oyno 3aMiHEHO Ha
anpoboBaHwnii Nig Yac icHyBaHHS Mapunabkoi KomyHn Ta cxBaneHnin K. Mapkcom npuH-
LMnN NnoegHaHHS 3aKOHO4aB401 Ta BUKOHABYOI Blaan, Tak 3BaHU MPUHLLXN NpaLooyoi
Kopnopadiji'.

Ller npuvHUMn nonaras y TOMY, WO NpencTaBHULBbKI OpraHn — pagu, genyratu B
AKMX NpaLoBann He Ha NOCTINHIN OCHOBI, 36Upanncs Ha cecii gekinbka pasiB Ha pik, oe
OJHOCTalHO yXBastoBanu NiaroToBneHi Npe3uaiaMmn abo iHWKMM NOCTIMHO AilHYUMUN
opraHamu UMX paj, pPilleHHs, OCKiJIbkM B yMOBax TOTa/IbHOro Aediumty HapOLHWUX
00paHL|iB XBUIIOBAB HE 3MICT 3aMpOMNoOHOBaHMX OOKYMEHTIB, @ 000B’A3KOBI aTpnbyTn
Takux 3ibpaHb — NPUIABKN BMi3HOI TOPTiBI.

[0 Toro x uiTko gisna cuctema GopMyBaHHS NPeACTaABHULbKNX OPraHiB: A0 BUOO-
piB y iX Cknan O0nycKanncd nuwe peTesibHO NepeBipeHi Ha BiPHICTb KOMYHICTUYHUM
inesim ocobu. TakMm YMHOM, MOMpPU 3aeknapoBaHe HapoaoBnaaas B YkpaiHi, Ak iy
BCiX iHLLMX COIO3HMX pecnybnikax, peanbHo aisna sanposaaxena e M. CtaniHum cuc-
TemMa KoOpnopaTUBHOIO YrpaB/liHHA OepPXaBHVUMMW CrpaBaMm By3bK1UM KOJIOM NOCBAYe-
HWUX OCiO.

Bara cepep, ak1x Hajaranacs npeacrtaBHukam pobiTHMLTBA. BoHW BBaXanucs Hamsia-
JaHilmMm yTonivyH1M inesim nobyaoBmM KOMYHICTUYHOIO CycninbCcTBa. HaTOMICTb Cinb-
CbKe HacCeJleHHs!, HaBiTb «POBITHMYE CENAHCTBO», OYN0 3arHaHo y KOroCnu Y1 pagaroc-
nu n 0o 1961 poky He Mano nacnopTiB, LLO N036aBasaNo ix Npaea Ha 3MiHy MicLs NMpo-
XuBaHHS. LLLo 0o Halbinbll OCBiYEHOT CKIaaoBOi cycninbcTBa — iHTENireHuii, To im
BiOBOAMIACA POJIb TaK 3BAHOMO NPOLLAPKY.

«PagsiHCcbKe CycnifibCTBO, — MuLle BITYM3HAHWUI couionor [ JBopeubka, — 3rigHo
3 MPURHATOIO TOAI AOKTPUHOI, CKlaaanocs i3 ABOX KnaciB (PoBITHUYMIA Knac i Kon-
rOCrHe CeNAHCTBO) Ta OQHOro NpoLwapky — iHtenireHuji. BsaemuHn mix ummu knaca-
MU Manu 6yTn 6€3KOHMNIKTHUMU, OCKINIbKA MK HAMU HIOUTO He iCHYBaso aHTaroHic-
TUYHUX cynepeyvHocTeln. Lis koHuenuis abcontoTHO He Bianosiaana peanbHOMY CTaHy
Crpas y pagsaHCbKOMY CycCninbCTBi. BoHa onepysana akTuyHO e 0gHUM KpUTepi-
€M — BIiIHOCMHaMW BNACHOCTI, NOBIXHO AOMOBHIOIOYM MOr0 KPUTEPIEM XapakTepy
npaui. HaseHiCTb Bnaan, Benn4ymHa i cnocobu oTpMaHHS O0X0A4iB 30BCiM He Bpanucs
[0 yBarn. 30BCiM irHOpyBanacs HEPIBHICTb MO3ULINA PISHUX FPYyM, NaHyBasno yToniyHe
YABNIEHHS MPO OOHAKOBI LWAHCK COLiaNIbHOro NMpPOCYBaHHA 019 BCiX, HE3aslIeXHO Bif,
MOXOXKEHHS, HaLiOHaNbHOCTI, NapTIMHOCTI TOLWLO, KAHOHI3yBasiOCs MOHATTS «rapMo-
HIMHOT €AHOCTI» CycniNbHUX iHTepeciB. MeTa Takoi AOKTPUHM Byna 3po3yMinoto — npu-
XOBaTW peasibHy coliaibHy CTPYKTYPY PaAsiHCbKOro CyCnifibCTBa, peasibHi CouiasibHi
CYMNEepPEeYHOCTi B HbOMY»2.

Takmm 4nMHOM, Monpu 3afeknapoBaHy PIiBHICTb YEHIB «HOBOI iCTOPUYHOI popma-
Lji» — pagsiHCbKOro Hapoay, iCHyBaIM 0OMEXEHHS y NpaBax 3a 03HakaMu CoLianbHOro
NOXOOXKEHHS (Hanpwuknag, Woao0 BCTyny A0 BULWIB ab0 A0 NaB KOMYHICTUYHOI napTii,
L0, MO CYTi, 03Ha4Yaso BiACTOPOHEHHS Bif, y4aCTi y NpasfiHHI ep>XaBHUMK CnpaBamu).

"WinsaxtyH 1. 1. MoniTonoris (Teopis TaicTopia NOMITUYHOT HAYKM) : HaBY. Noci6. /M. M. LUnaxTyH. —
K. : Jlnbigb, 2005. — C. 58.

2 [1Bopetibka I". B. Coujosnoria : Haey. noci6. / . B. sopeubka. — K. : KHEY, 2001. — C. 85.
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Takox mManu Micue yTUCKM y npaBax rpoOMagsaH LWOAO0 PenirinHnX nepekoHaHb, Hauio-
HaNbHOCTI Ta HaBITb Yy 3B’A3KY 3 NepebyBaHHSAAM Ha OKYMOBAHI HiIMELBbKMM BilACbKOM
TepuTopii, a ue, 40 pedi, Bcs YkpaiHa y ii cydacHux kopaoHax'.

Mo-yeTBepTe, NMapagurMa CycrninbCTBa pPagsHCbKOro 3pas3ka He nepepbadvana
MO>XJINBOCTI YTBOPEHHHA OHI€i 3 XapakTepHUX IHCTUTYLiN KOHCTUTyLIOHaNiaMy —
IHCTUTYTIB rpOMaAsHCBLKOro cycninbcTBa. byab-sike, He nependavyeHe Ta He perna-
MEHTOBaHe MONITUYHUM KEPIBHMLUTBOM KpaiHW, 06’edHaHHS rpoMaasH Ans 3axucTty
CBOiX npaB abo KOHTPOJIO 3a AiiMU OpraHiB Bnaam, He Kaxydun BXeE MpPO iHiLjiloBaHHS
LEMOKPaTUYHUX NepPeTBOPEHb, 3 METOIO BPATYBATU YKPAIHCLKUIA HAPOL, Bif, MNONITNY-
HOI, EKOHOMIYHOI Ta OYyXOBHOI KatacTpodun (Hanpuknag, «YKpaiHCbKUn HaLiOHaNbHNA
GpoHT»2,  «[emMokpaTUdHWn  Cco3 couianicTie»®, «bopoTbba 3a CcycninbHy
cnpaBenBICTb»*, «[MapTia 60poTbOM 3a peanisaliio NeHiHCbKUX iaen»°, «YkpaiHcbka
lenbciHcbka cninka»® Towo) MUTTEBO cTaBano 06’€KTOM NMPUCKINANBOI yBarn 3 60Ky
«KOMMETEHTHUX OPraHiB» i3 BiAnoBiAHUMMW HaCiAKaMWN.

Mo-n’ate, nokTprHa NobyaoBKN 6€3KNaCOBOro KOMYHICTUYHOIO CyCMiNbCTBa Nepea-
Oayana NoCTynoBe BioMUPaHHS AepxxaBu, GYHKLIi koi Ha cebe HIBUTo Mano nepebpa-
TU MicueBe camoBpsaayBaHHA’. Mepenbayanocs, Lo 3a TakUx YMOB 3HMKHe notpebda y
KOHCTUTYLIMHOMY BpEeryJsitoBaHHi NPaBOBIAHOCUH Y TaKOMY COLLyMi, aaxe NOro 4ieHu
CBiJOMO OOTPUMYBATUMYTbCH 3BUYAEBUX MPABWS CMiBICHYBAHHS.

Tomy igeonorn KOMyHiamy po3msagany KOHCTUTYLIMHUIA Npouec 9K TMMYyacoBe
npaBoBe sIBULLE, HEOOXiaHe ANS ynopsioKkyBaHHS Mepexody JII0ACTBA Ha iHLWUNA,
BULLMIA, Ha iXHIO OyMKY, Wabenb po3BUTKY. BBaxanocs, Lo He cnig nepermaTucs m
MATAHHAM YTBOPEHHSA IHCTUTYTY KOHCTUTYLLIMHOMO KOHTPOJIKO 332 OOTPUMAHHAM MNpu-
MACIB KOHCTUTYLI, AKMMW TUMYACOBO [MOBUHHI KEpyBaTUCA OpraHn OepXaBHOoi
BNaguv Ta rpoMansiHy B iCTOPUYHOMY MPOLLEeCi NPOCYBaHHA 00 3a3Ha4Y€HOI MeTU.

OpHak BiACYTHICTb TaKOro KOHTPOJO Oyna OOHIEI0 3 MPUYUH TOro, WO PilleHHS
3aranbHOLEPXAaBHOIO 3HA4YEHHS NPUMManuCcs He BiAMNOBIAHO A0 NPUHLUMWNIB KOHCTUTY-

" Ykpaina i Pocia B icTopuyHili peTpocnektusi. Hapucu @y 3 7. / Bign. pea. B. A. Cmoniii. — T. 2 :
PapsHcbkunii npoekt ana Ykpainu / B. A. TpuHeBumy, B. M. JaHuneHko, C. B. Kynbunubkunii,
0. €. JluceHko. — K. : HaykoBa aymka, 2004. — C. 356.

2 «YKpaiHCcbKuii HaujoHanbHWU GPoHT» (YHD) yTBOpeHo HanpukiHui 1964 poky Ha 3axigHoykpa-
THCbKkMx 3emnax. IHibiaTopu noro ctBopeHHs: M. Keuubko, 3. Kpaciscbkuii, M. sk i M. MeneHb.
[lo CBOEI Opraxisauii BOHM Hamaraanucs 3aayyatv NepeBaxHO NPeacTaBHUKIB CENSHCTBA.

3 «[leMokpaTn4HUIi COI03 coujanicTie» yTBopeHo y 1964 poui B Opechkii o6nacTi. BiH nopyluysas
MATAHHA NPO HAZAHHA CyBepeHiTeTy YKpaiHi.

4 «BopoTbba 3a cycninbHy CrpaBeMBICTb» — OpraHisauis, yrsopeHa Ha MukonaiBwmHi y
1969 poui.

5 «Maprito 6opoTLOY 3a peanisadlio NeHiHCbKKX inel» yTBopeHo B JlyraHcbky B 1964 poLi.

6 «YkpaiHcbka [enbciHcbka cninka» yTeopeHa B nuctonani 1976 poky. Jlo Hei yBiliwnm sigomuit
nUcbMeHHUK M. PyaeHko (kepiBHUK rpynn), nincbMeHHunk-daHTact O. bepaHuk, Bigomi npaeo-
3aXMCHUKN Ta KONWULLHI NoNiTUYHI B’a3Hi J1. Jlyk’aHeHko, |. KaHanba, O. Mewko Ta iHwi. 3rogom
L0 HAUX NPUEOHABCH reHepan-marnop y BiACTaBLi, yKpaiHeLb 3a NOXo4kKeHHAM [1. puropeHko,
AKNIN NpeacTaBnsAB iHTepecu opraHidauii y Mocksi. BCcboro y cknagi YkpaiHCbkoi [eibCiHCLKOT
rpynu 6yno 10 Yonosik.

" WngaxtyH 1. 1. ToniTonorisa (Teopis TaicTopis NoniTMYHOI Hayku) : Hasy. noci6. /1. M. LUnaxTyH. —
K. : Jnbigk, 2005. — C. 58.
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uioHaniamy, ski nepenbayaroTb, 30KPEMA, y4acTb MPOMAACLKOCTI y iX po3rnaai Ta
MPUNHATTI, @ B Kynyapax rnofitTM4HOT BepPXiBKu.

AK HacnigoK, BOMIIOHTAPUCTCLKI PIlLEHHA B rasy3i BHYTPILWHbLOT NOMITUKN (Hanpu-
knag, 6yanisHmuTBo BAMy, NOBOPOT pycrna cubipCbkmx pik, aHTUANKOrofbHa KamMnaHis
TOLLO) By EKOHOMIYHO HEBUTIAHUMW Ta 3aBAaNMN 3HAYHUX 30MTKIB €KOHOMILL KpaiHu,
a Taki NPOEKTU, K «yKPAIHCbKUIA Minbapa, nyais 3epHOBUX» abo «6 MiNIbNOHIB TOHH
y306eLbkoi 6aBOBHW», CIPUSM NOLUMPEHHIO KOPYNLT 1 OTPUMAHHIO HE3aKOHHWX Haro-
ponA 3a paxyHOK MPUMMCOK. 3HAYHOI LLIKOAM MiXXKHAaPOAHOMY aBTOPUTETY KpaiHW pag,
3aBasia arpecrsHa 30BHILLHA NOJiTUKA, CNPAMOBaHa Ha NigTPUMKY, Y TOMY HYUCII BilA-
CbKOBY, ToTaniTapHux pexunmis (B’eTHam, AHrona, Mosambik, AdraHictaH Ta iHwi) Ta
HeoonyLeHHs BinbHoAyMcTBa Yy kpaiHax CxigHoi €sponu (YropuwimHa, Yexocno-
Bay4mHa, MNMonbLua Ta iHWi).

OTxe, cnig noroguTmucsa 3 BpUTaHCbKUM coujoniorom . Mapliannom, sSkuii ain-
LLIOB BMCHOBKY, LLIO X04a HEe Masn MiCusa O3HaKu Kanitaniamy (Taki, 9k npuesaTHa Bnac-
HICTb, PUHKM TOBapIB, Kanitany Ta pobo4oi cnnm), CcycninbCTBO He ByNo couianicTny-
HUM. [lepxaBHa BNACHICTb Ha 3acobu BUPOOHMLUTBA CTBOPWIA BaKyyM BJIACHOCTI.
BiocyTHiCTb npuBaTHOI BNACHOCTI crnipusana BUHUKHEHHIO KOPYMLii, NpurHivysana
MOTMBALLtO, CNOTBOPIOBASIA NPIOPUTETU KEPIBHMLTBA Ta 3BOAW/IA HAHIBELb CNOAiBaH-
HA OepXXaBu Ha 34iMCHEHHS e(DEKTUBHOIO KOHTPOJTIO BUK/TIOYHO 3a PaxyHOK MNiiaHyBaH-
HSl 1 KepyBaHHS. [HTepecK cycninbCTBa 3amilllyBanmcs Bnaaoto nobicTie. JLloMiHyBaHHS
HOMEHK/IaTYPHOT CUCTEMU 3PYNHYBANO KPUTEPIT NPOPECIMHOCTI 1 HaxoBOCTi, PO34M-
HUI0 MEexaHi3MU1 NiA3BITHOCTI Ta 3MILHWIO BNagsy OKpemMux napTinHux rpyn. MapTiq,
Olopokpartis, anapaT 6e3neky Ta BINCbKOBI CTBOPWUAM BNafHy €eniTy, ska npasuna
6I0POKPATUYHO-LIEHTPANI30BaHNM, PO3MOPOLLEHNM CYCMiIbCTBOM' .

Lli dakTtopn pasom 3i 3HAYHUM 3HUXEHHSAM XUTTEBOIrO PIiBHA HACesleHHd cTtanu
OJHieto 3 npnymH po3naany CPCP Ta yTBOPEHHS B KOPAOHAX KOINLLHIX COIO3HUX pecrny-
OniK HOBUX HE3ANEXHUX | CYBEPEHHNX AEPXaB, Y TOMY 4Mchi YKpaiHu.

3aranbHOBIAOMO, WO iAeonoris Mapkcuamy, abo MapkCU3My-JeHiHi3My, L0 naHy-
Bana y paasHCbKOMY CYCMiNbCTBI, aHTaroHicTu4Ha igesam nibepaniamy, a oTxe, He
BM3HaBaJsia CroBigyBaHi HUM 3arafbHOMNOACHKI LIHHOCTI, 30KpeMa Ti, WO A9riv B OCHO-
BY COLia/IbHO-MONITUYHOIO Ta NPaBOBOro GeHOMEHY KOHCTUTYLLOHaNI3My.

CnpaBgai, sk 3a3Havae I. LLUnaxTyH, NpUXUAbHUKA MapKCU3MYy-NeHiHI3My 3anepe-
yyBaun «igei cycniibHOro A0rosBopy i NPUPOAHOro npasa Ak HaAMBaXK/IMBILLI TEOPETUYHI
3acagu nibepaniamy, Biokuoanu npuUHUMNK NOAiNYy BNaan i BEpXOBEHCTBA npaBa siK
rOIOBHI MiABaNVHN AeMOKPaTUYHOI opraHisaLii NosliTUYHOrO XMUTTS CYCMiNbCTBax»?.

BoHU Takox He BM3HABaNM napaamMmeHTapuaM sik 3acib y4acTi rpomMaisiH B ynpas/iiH-
Hi oepXaBHUMM cnpasamu. Tak, y npaui «depxasa i Pesonouis» B. YnbaHoB (JIeHiH)
nucaB: «[pooaxHWn i NPOrHUAMIA NapnaMmeHTapmam Oyp>Kya3HOro CycCninbCTBa
KomyHa 3aMiHIOE ycTaHOBaMU, B SKMX CBOOOAA CYOXKEHHS i 0OrOBOPEHHS HE BUPO-
OXKYETbCH B OMaHy, 60 napfsiameHTapi NOBUHHI cami NpaLoBaT, CaMi BUKOHYBaTK CBOI
3aKOHM, caMi NepeBipsaATy Te, WO BUXOAUTb B XUTTI, caMi Bianosigatn 6esnocepenHbo
nepen ceoiMu BUOopusaMU. NMpeacTaBHULbKI YCTAHOBW 3a/IMLLAIOTLCS, ane napiamMeH-

' Marshall G. «Real socialism» / G. Marshall // A Dictionary of Sociology. — Oxford University
Press, 2009. — P. 712.

2[linaxTyH 1. 1. Nonitonorisa (Teopis TaicTopis NOAITUYHOT HAaykK) : HaBy. noci6. /M. M. LUnaxTyH. —
K. : JInéige, 2005. — C. 59.

65



BicHuk KoHcTutyuiviHoro Cyay Ykpainuv
Ne 5/2015

TapnaMy sk 0CoBIMBOI CUCTEMU, SIK NMOAINY 3aKOHOAABYOI Ta BUKOHABYOI PYHKLi, K
npuvBinernoBaHoOro CTaHoBULLA OJ1F genyTaTiB TyT Hemae. bes npencraBHULBKNX yCcTa-
HOB MM He MOXeMO cobi ysaBUTU AeMokparTii, HaBiTb i NponeTapcbkoi AemokparTii, 6e3
napaamMeHTapuamMy MOXeMO i MOBUHHI, SKLLO KpUTrKa Byp>KyasHOro cycninbcTea ass
HaC — He NYCTi CNOBA, SKLLO NPArHeHHs CKUHYTY NaHyBaHHS Oypxyaaii € HawrmM cep-
MO3HUM | LMPUM MpParHeHHsM, a He “BMOOpYO0” hpas3oto ONs YNOBEHHS OJIOCIB
pOBITHMKIB, K Yy MEHLLOBMKIB Ta ecepis, AK y Banaepeenbae»'.

Cnin, Takox norogutrcs 3 . LLUNaxTyHOM 11 y TOMY, WO «SKLLO B fibepaniami LueH-
TpanbHOW € ines iHaMBiayanbHOI cBOOOAM, TO B MapPKCU3Mi — ifes coujianbHOT PiBHO-
CTi. A coujanbHa piBHICTb Ta iHAMBIAyanbHa cBO6OAA, SK BiAOMO, € abTePHATUBHUMU
ABULLLAMU CYCMiNIbHOIO XMUTTS. 3PELUTOl0, Taki BiAMIHHOCTI Mix nibepaniaMmom i Mapk-
CU3MOM 3aKOHOMIpPHI, OCKi/IbkKM BUHUKIIN BOHW 11 PO3BMBAINCA K i4E0N0rii Pi3HNX
CycninbHUX Knacie — Oyp>xyagii i nponetapiaTy, iHTEpecK SIkux, 3a MapPKCU3MOM,
€ NpoTUAEeXHUMM. 1 onokn 36epiraTuMeTbes Takuii NOAIN CyCniNbCTBa Ha Kacu, Xou
OU 9K iX HasuBanu, icHyBaTMMYTb NibepasbHi 1 KOMYHICTUYHI inei»?,

HaTomicTb y cydyacHOMYy CyCRinbCTBi MOHATTS «knac» i «knacoa 60poTbHa»
3a3Hasnm 3Ha4yHOoI TpaHcdopMaLlii NnepeBaxHO y HanpaMi 3MeHLLEHHS PiBHS iX aHTaro-
Hi3My Ta HafaHHsS OiNbLIOl 3rypTOBAHOCTI CoLuiyMy. B cyd4acHMX po3BUHYTUX KpaiHax
Luen edekT 0OoCAraeTbCs 3aBASKN NOCTIMHOMY 3POCTaHHIO «CepeaHbOoro Knacy», To6To
TUX OCib, SIKi, 3a BUCNIOBOM aMepurKaHCcbkoro coujonora . Finbepta, «MatoTb KOMpop-
TabenbHi CTaHOAPTU XUTTS, 3HAYHY EKOHOMIYHY 6e3neKy, Yumainy poboyy aBTOHOMILO,
NnokaaalTbCA Ha CBOT 3HAHHSA A1 camMo3abesneyeHHs »3,

BogHoyac BapTo 3ayBaXWUTWU, WO XO4a IHCTPYMEHTaIbHUI KONEKTUBI3SM 3aMiHVB
KOJMLLHIO KNacoBY OBOMEXEHICTb i rpynoBy HEMNpusi3Hb, OHAK He ckacyBaB PO36ix-
HOCTEWN KJ1aCOBOI CUTYyaL,ii Ta KilaCoBUX iHTepeciB. Ha oymMKy aHrincbLKoro coujosora
Ix. Tongropna, Ha cy4acHOMYy eTani PO3BUTKY CYCHMiSIbHO-NOMITUYHMUX BIAHOCUH Chif,
BM3HAa4aTu Knac BUXoasa4un i3 3aHATT4. [1pn uboMy HariCTOTHILLMMW XapakTepucTuka-
MW 3aHATTS € CTaTyCc 3a HaMOM (poboToAaBellb UM HalMMaHWA POBITHUK), PiBEHb
[0xoAy, CTyrniHb eKOHOMIYHOT 6e3neku (pu3nk BTpaTuT poboTy abo kanitan), WwaHcu
Ha eKOHOMIYHWIA yCnix, MicLue B CUCTEMI BNaAM Ta KOHTPOJIO 32 NPOLLECOM BUPOOHU-
LTBa, Mipa aBTOHOMIi B pOGOTi, @ YaCTKOBO M NPECTUX 3aHATTS B CYCMiNbCTBI4.

KnacoBa cutyauia B ykpaiHCbKOMY CYCMiJIbCTBI «PO3BMHYTOrO coljaniamy»® xoya i
3Ha4YHO BMPISHANACA Bif, TiEl, WO cknaganacd 3a 4aciB YTBEPIKEHHS paasHCbKOl
Bnaam, ane 6yna ganeka Bif nponaraHOUCTCbKUX MPOXEKTIB GinbLloBukiB. Cnokycus-

' Jlenin B. I. Oepxasa i pesoniouid. Mmasa 3. 3HulLeHHs napnameHtapuamy / B. |. JleHiH
[EnekTpoHHMin pecypc]. — Pexum poctyny : http://www.politology.vuzlib.net/book_0130_
page_16.html

2WnaxtyH [1. M. MoniTonoris (Teopisi TaicTopis NOAITUYHOI HAayKK) : HaBY. noci6. /M. M. LLUnaxTyH. —
K. : Inbigb, 2005. — C. 59.

3 Gilbert D. The American Class Structure in an age of growing inequality / D. Gilbert. — New
York : Wadsworth Publishing Belmont, Publ. Co., 1998. — P. 12.

4 Goldthorpe J. H. The Affluent Worker in the Class Structure / J. H. Goldthorpe [and others]. —
Cambridge University Press, 1969. — P. 101.

5 Po3BuHeHu coujaniam, abo peasibHuii coLianiam — odiLiiHa Ha3Ba OCTAHHBLOIO AECATUNITTS
TOTaniTapHoi PaastHCbKOI AINCHOCTI.
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LLUNCS Ha racrio «3eMJItlo — TUM, XTO il 06pobnsie», yKpaiHCbKe CENSHCTBO 3 MaHCbKOro
sipMa noTpanuio Ao, MabyTb, Lie BinbLl XXOPCTOKOro — KOJITOCMHO-PaZArOCNHOro.
BinnoBigHo cinbcbkuii LOGPOO6YT BYB ripLUMM 3a MiCbKMA. X0o4a KONrOCMHMKaM 3ro-
OOM BMAanM nacnopTv i BOHW MoYann perynsapHo oTpuMyBaTty 3apriaTy Ta NneHcio,
YMOBW npavwi 1 iHdpacTpykTypa 3anmiianncs Ha HU3bKOMY PiBHi. XpOHiYHO GpakyBasno
LUKiN, OUTAYMX CafKiB, NikapeHb, OyOMHKIB KyNbTypu, a Npo A0POru i rOBOPUTU He
nosoaunocsi. CnaBHO3BICHOIO «CTUPAHHSA MEX MiXK MICTOM i CeoM», Tak N'y4HO pPO3-
peknamoBaHoro komnapTiiuamu y Mporpami KMPC 1966 poky, He Bindynoca'.
YxBaneHa noctaHoBa X0BTHeBOro rneHymy LIK KMY i 3aTBepoxeHi 3axoau 3 opra-
Hi3auii BUKOHaHHS 3aBAaHb, L0 BUNAMBANU 3 pilleHb TpaBHeBoro (1982 poky) nneHy-
My LUK KMNPC (aknin po3rnagas NUTaHHA NPO 3ax04M LWoA0 MOAINWEeHHS ynpasiHHSA
CifIbCbKMM rOCNo4apCTBOM; BOOCKOHAIEHHA €KOHOMIYHOIo MexaHi3My Ta 3MiLHEeHHs
€KOHOMIKM KOIrocniB i pafarocnis; NOCUMIIEHHS MaTepiasnibHOI 3aLikaBneHOCTi NpaL,iBHU-

SIKOCTi; NONIMLIEHHS XXUTNOBUX, KOMYHaIbHO-NMOOYTOBUX i COLiaNibHO-KYbTYPHUX YMOB
XXUTTA Ci/IbCbKOrO HacesNeHHs, Wo oTpumanu Hassy «[1pogoBosibya nporpamar),
NNLLNANCA Ha nanepi?.

HaToMiCTb CTUpanncs Mexi Mixk XXiHO4OI0 Ta YOJI0BIHOK, PO3YMOBOIO Ta i3NYHOO
npaweto, Wo Maso Hacnigkom Te, WO XIHKWX knanu acoansT i nepeHocunu 3anisHnyHi
penkun, a iHXeHepHO-TEXHIYHI MPaLiBHUKW, HAYKOBLL, MEeAMKU 1 OCBITAHM OTpUMYyBanu
MEHLLY NNAaTHIO, HXX HEAO0CTATHLO KBanidikoBaHM POBITHUK.

Jo>x. Maplann 3 uboro npMBoAy HarosiolwyBaB Ha CYTTEBIN «PO30IKHOCTI MapK-
CUCTCbKO-JIEHIHCBKOrO ifeasny HaBiTb 3 OiLinHMMK yCTaHOBKamMu Ta Lingamum lNMporpamu
KMPC, He kaxyun BXe npo Binbll rymMmaHHi Ta nibepanbHi Mogeni coujaniamy: cxifHo-
eBponencbknii «Coujaniam 3 noacbknm 06In44sM», 3axigHoeEBpPonencbkmin lemokpa-
TUYHWIA couianiam Ta EBPOKOMYHI3M«S,

Mpu uboMy, AK HaronoLwyBaB aHMINCLKUIA icTopuk M. Mans, «couianiam He BUCTY-
nae NpoTuv HefonikiB “kanitTaniamy”, BiH arpeCUBHO BUCTYMNA€E NPOTU AINCHOCTI. BiH
poOUTL CNPOoBU NPUAYLLINTU PeasibHWUIA CBIT, ane, BPELUTi-peLUT, KoMy Lie He BAAETbLCS.
[MpoTe npoTarom TpuBasnoro nepioay Li 3yCusisg MOXYTb Matu yCniX y CTBOPEHHI Clop-
peanicTU4HOro CBITYy 3 MOro NapagsoKcoM, Lo Hee@EeKTUBHICTb, BiAHICTb, BpyTanbHICTb
MOXHa BUAaBaTu 3a BuLle 61aro CycninbCTBa, CBIiTY, B IKOMY CYCMifIbCTBO HE MOXe
KNUHYTU BUKIIVIK Lijid BpexHi»*.

FK BUNNMBae 3 BUKNALAEHOro, No CyTi, y pagsaHCbKOMY CYCMiNibCTBI 3aMiCTb 3anna-
HOBAHMX HEAHTarOHICTUYHMX KaCiB NPOoJieTapis i TPYLOBOrO KOJMIFOCMHOIO CensH-
CTBa 3 iHTENIreHTHUM MPOLUAPKOM, Ha Hally OYMKY, peasibHO CHOPMYBaINCS iHLUI
Kfacu, NpeacTaBHUKN AKUX CYTTEBO BIOPI3HANNCSH 3a PIBHEM XUTTH, COLiabHOro
3aXUCTY, @ TaKOX MOXIJIMBOCTAMMU KYJNbTYPHOrO, OCBITHLOIO i Kap’€PHOro 3pOCTaH-

" MoBcsKAEHHE XMTTA yKpaiHLUiB Ta NoGyT napTHOMeEHKaTypu [ENekTpoHHWI pecypc]. — Pexnm
poctyny : http://ubgd.lviv.ua/moodle/mod/page/view.php?id=7411&inpopup=1

2 Mpoposonbya nporpama CPCP Ha nepioa no 1990 poky [EnekTpoHHUi pecypc]. — Pexum
poctyny : http://www.litopys.com.ua/encyclopedia

8 Marshall G. «Real socialism» / G. Marshall // A Dictionary of Sociology. — Oxford University
Press, 2009. — P. 712.

4 Mans M. PapsHcbka Tparegjia: ictopia coujaniamy B Pocii 1917-1991 / M. Mana. — K. :
Merataiin, 2000. — C. 256.
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HS — KJ1aC MICbKMX i KNac CiNIbCbKUX XUTESIB, & 3aMiCTb iIHTENIFrEHTHOro NpoLlapky —
OlopoKpaTUYHO-HOMEHKIATYpPHA BepxiBka, sika BCiMa cunamMm Tpumanacs 3a npusi-
JNlerioBaHe CTaHOBULLE.

He BMnagkoBo nonpwu NocTiiHWIA i0e0N0riYHUI TUCK Ta NONITUKY «3asi3Hoi 3aBicu’»
y cBigomocTi rpomansH CPCP noyana ¢gpopmMyBaTucsa oymka npo nepesary nibeparnb-
HUX i0en, aKi, 9K 3a3Havyanocs, N9y B OCHOBY MPUHLMNMIB Cy4aCHOIMo KOHCTUTYLLiOHA-
nisaMy, Hafd yTomniYHMMM MpiaMK NPo NodyaoBy edpemMepHOro 6e3knacoBoro cycnifb-
CTBa 3 MOro NpUMapHUM [EBI30M «BiJ, KOXXHOro — 3a 3[i0HOCTAMU, KOXHOMY — 3a
notpebamm».

AMepnKaHCbKNM iCTOPUK YKPAiHCbLKOro noxomxeHHs P. LLUnopniok, aHanisyo4n
MoNiTMYHY Ta EKOHOMIYHY CUTyaLljlo, gka nepeaysana po3naay PaasHcbkoro Cotosy,
30kpemMa, nucage: «YkpaiHa 3000yna He3anexHiCTb YHACNiAoK B3aemogii Ta 36iry ABox
OCHOBHUX YMHHUKIB. [0-nepLue, icHyBanu 30BHiLLHI, “06’€KTUBHI” 0O6CTaBUHM, BiO, AKNX
yKpaiHLUj 3anexanu Y4MmMasno Mipoto, ane ixHili BNacHUM BNAMB Ha Li 06CTaBUHU ByB
ykpai obmexeHum. 1991 poky A0 Takux GakTopiB MOXHa 6yno BigHECTN MacLUTabHy
noniTU4Hy Kpndy B MOCKBI, NiAHECEHHS IHWMX HEPOCINCbKUX HaLiOHaNbHUX PYXIB,
0COo0MMBO NPUOANTIACLKUX, i, 3PELUTOID, — BCTAHOBNIEHHS HOPMaNIbHUX YKPAiHCbKO-
POCINCbKNX BIAHOCUH HanepenoaHi cepnHeBoi kpuau 1991 poky. HaassnyaiHo Bax-
nnBolo 6yna i Ta 06CcTaBuHa, WO 3aBAaHHS HaLiOHaNbHO-AepXXaBHOi po306yanoBu Pocii
came B uen iCTOPUYHUIA MOMEHT BU3HAYaNUCS MPOTUCTOAHHAM MiX OEMOKPATUYHUM
HaujioHaNbHMM PYXOM, 3 OO4HOro 60Ky, Ta 3aXMCHUKAMU IMMEPCbKOr0 PafasiHCbKOro
“LUeHTPY” 1 KpanHiMK NPpaBMMK HaljioHanictTamm — 3 Apyroro.

Mo-ppyre, — NpPOOOBXYE BYEHWNI, — ICHYBasia BjiaCcHa, BHYTPILIHA apeHa — TyT 4idB
“cy0’eKTUBHUI" dakTop, i came TyT PO3BUTOK MOAiM 3anexas Bif, camux yKpaiHLiB.
Hani My goBegemo, WO yKpaiHUSM BOANIOCA CKOPUCTATUCH TUMKW HEeCnoiBaHMMWN
MOXUJIMBOCTSIMU, SIKUX BOHM CaMi He CTBOpioBanv. BoHu ycniwHO mMob6inisysanucs,
CTBOPUBLLW KOAniLito 3 KOJIMLLHIX ONOHEHTIB, WO A03BOSIUIIO0 iM OOCATTU HE3aneXHOoC-
Ti, YHUKHYBLUM 5K 60OPOTLOM i3 30BHILUHIMW CUIaMUM, Tak | BHYTPILUHbOrO MPOTUCTOSIHHS
Ta rPOMaAAHCHLKOI BilIHN»2.

3aranbHOBIAOMO, WO Y AEMOKPATUYHOMY CYCMiNbCTBI 40 BAaAN NPUXOASATb LUAS-
XOM BiflbHUX BUOOPIB, «Hacamnepen napiiaMeHTCbKNX; TOMY Y MPaBOBil AOKTPUHI Aep-
>KaB, 3aCHOBaHMX Ha 3acafax OemMokparii, BU3HAHO, WO OCHOBHA CyCriflbHa POJib
MONITUYHUX MapTii — CMNPUSHHA 3OINCHEHHIO pernpe3eHTaTUBHOI YHKLUiT Hapoay Yy
BMOOPHNX OpraHax Bnagm»°.

Tomy nepLumnm KPpOKOM Ha Wwnaxy A0 GopMyBaHHS B YKpaiHi cCoLiymMy, B AKOMY CyC-
NiNbHi BiAHOCWHM BPEryboBaHO BiANOBIAHO A0 NMPUHLMMIB KOHCTUTYLiOHanNi3My, TOOTO

' 3anizHa 3aBica (aHm. Iron curtain) — TepMiH Yacis X0noOHOI BiliHY, LLIO 03HAYaE NEPEeBaXHO
ineonorivHo-He340NMaHHy i3onsauilo kpaiH Bapuwascbkoro goroeopy nig nposogom CPCP Big,
KpaiH 3axoay nig nposogom CLUA.

2 lWnopok P. Imnepis Ta Hauii / P. LLUnopniok ; nep. 3 anrn. — K. : yx i Jlitepa, 2000. — C. 317.
3 Borawesa H., Kntoukoscbkudi 0. NMpobaeMu po3BUTKY CUCTEMM MNONITUHHUX NapTii B YKpaiHi /
H. Borawea, KO. KnioukoBcbkuii // CydacHWA KOHCTUTYLLIOHanNI3M: AOCBIA HOBUX AEMOKPATIN :
MaTepianM NepLloro 3acigaHHsa YKpaiHCbKO-MONbCbKOro Kiyby KOHCTUTYLLIOHANICTIB (rpyaeHb,
2006 p.) / 3a pen. B. Wanoeana, B. Ckwunano, M. Cteutoka. — K. ; J1. : iOpucnpyaeHuis, 2008. —
C. 47.
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Lwnsaxy, akmii npodecop . benos BU3HAYMB K «KOHCTUTYLLINHWIA TPpaH3UT», Oy Npo-
Be[eHHs BUOOPIB 40 NPeacTaBHULILKUX OPraHiB Ha ankTepHaTUBHIN OCHOBI'.

«B nepiop Tak 3BaHoi nepedbynosu (1986-1991 pp.), — 3a3Havae B. loH4YapeHko, —
BinOyBanucsa cytTeBi pedopmm aepxaBHoro anapaTty B Cotwdi PCP B uinomy,
B YKpaiHcbkin PCP y ToMy 4nchi, 3miHm B ctatyci YPCP sk COl03HOI Aepxasu, 4OCUTb
MOMITHI 3MiHN B 3akOHOAABCTBI. He muHynu ui npouecu i BepxosHy Paay YPCP ogu-
HaauUAToro cknmkaHHs (1985-1990 pp.), ocobnmBo B KiHLi 1980-x pokiB. Tak, npakTny-
HO, YM He BrepLUe 3a BClo BaraTtoniTHio icTopito aisnbHocTi BepxosHoi Pagu YPCP nig,
yac ronocyBaHHs Ha 3acigaHHax Opyroi cecii BepxosHoi Pagn YPCP ogmHagusToro
CKMKaHHA (25-28 xoBTHA 1989 p.) BusaBMAMCa genytatu, 9Ki rOAOCYyBaaAM NpoTu
NPURHATTA OEeAKMX 3aKOHIB. Tak, 3a NPUNHATTS 3aKOHY NPO MOBU B YkpaiHCcbkih PCP
nporonocysano 528 penyrtaris, npotn — 29, yrpumanocb — 2. llicnsa ayxe roctpmx
nebatiB BepxoBHa Papa npuinHana 27 xoBTHa 1989 p. 3akoH “Ipo 3MiHu | fonoBHe-
HHS KoHcTuTyuii (OcHoBHOro 3akoHy) YkpaiHcebkoi PCP”. Y npeambyrni LibOro 3aKoHy
3a3Havanocs, wo 3mMiHn go KoHctutyuii YPCP BHOCATLCS 3 METOKO PO3BUTKY OEMO-
kpaTii, caMOBpSAyBaHHS HapoAy, YOOCKOHANEHHS BMOOPYOi CUCTEMU, CTPYKTYpW,
nignbHOCTI Pag, HapooHUX aenyraris, opraHis npasocynns. NpumnHATTS 3akOHY Big,
27 xoBTHa 1989 p. o3Hayano neBHe 3pylLUeHHS Yy Bik PO3BUTKY NPEACTaBHULbKOI
nemokparii B YkpaiHi. 3okpema, 3akoH 3abe3neyyBaB nepexif Bif, peanbHoi, a He
TiIbKM NPOrosoWeHOT anbTePHaTUBHOCTI BUCYBAHHA KaHAupaTtiB y genyratuv
BepxoBHoi Pagu YPCP»2,

BopgHouac cnig norogutucs 3 B. BenosuMm, Wo KaTeropia «KOHCTUTYLLIMHUIA TPaH-
3UT» — LEe CTaH nepexony KOHCTUTYLioHaniamy YKpaiHCbKOI AepXxaBu 3 O0OHOro
CTaHy B iHWNI. «TaknUin CTaH nepexony, Moro NPOXoa)XeHHS He € OOHOJIHINHUM NMPO-
LLeCOM, @ MOXe HOCUTK BaraTOBEKTOPHUI XxapakTep PO3BUTKY. TOOTO KOHCTUTYLLN-
HUI TPAH3UT MOXe OXOMJIoBaTU YCi TUMK NepexigHnX CTaHiB KOHCTUTYLIOHaNiamy 3
TOYKWM 30PY CYTTEBOI 3MiHU iX XapakTepy: He TiNlbkn Big, aBTOPUTApPU3My 0O AEMO-
KparTii, ane, HaBnaku, y BignoBiAHOCTI 3 HaUiOHaIbHUMMW COLLIOKYIbTYPHUMMW 1 NOJi-
TUYHUMU OCOBSIMBOCTSMMU, LIHHOCTAMM, 3BICHO, i3 BpaxyBaHHAM NepeaoBuX Hayko-
BUX CBITOBUX JOCSATHEHb»S.

«JlOCBIf, HOBITHBOrO KOHCTUTYLLIMHOrO npouecy, — KoHcTatye M. TomeHko, — OyB
HOBUM [O/191 YKPAIHCbKOro MONITUKYMY, €KCAEePTHUX Kin Ta rpoOMaacbkocCTi. O3Ha4eHi
nepeanymMoBU CyHaCcHOr0 KOHCTUTYLIMHOMO NpoLecy Aenani 6inblue opieHTyBanm ykpa-
THCBbKNI NONITUKYM Ha NOLUYK KOMMNPOMICIB, Ha B3aEMHI MOCTYMNKN Ha JOroAy ChisibHUM

" Benos []. M. KoHCTuTyLjoHai3M B YKpaiHi B yMOBax €4MHOI0 EBPOMNENChKOro 4eMoKpPaTUYHOro
npocTtopy / . M. benos // NMopiBHANbHO-aHanitnyHe npaBo. — 2013. — Ne 3. — 4. 1 — C. 94.
2 [oH4YapeHko B. /1. 3MiHV B KOHCTUTYLiHOMY cTaTyci BepxosHoi Paay YPCP B kiHui 1980-x — Ha
noyatky 1990-x pp. / B. . foHyapeHko // KoHCTUTyLia YkpaiHu: [OCBig peanidauii Ta wnsaxm
YOOCKOHANEHHS @ maTepianu «Kpyrnoro CTOny», OpPraHi3oBaHOro i nposefeHoro HaykoBo-
[OCNIAHUM IHCTUTYTOM AepXXaBHOro OyAiBHULTBA Ta MiCLLEBOro camoBpsiayBaHHsA AlpH YkpaiHun
3 Harogu 10-i pivHuui npunHaTTa KoHcTuTyuii Ykpainm (M. Xapkis, 21 yepsHs 2006 p.) / pea.
kon.: KO. N. butsik, |. B. Akostok, I. B. Yanana. — X. : MNMpaBo, 2006. — C. 16.

3 besios []. M. KoHCTUTyLjoHaniaM B YKpaiHi B yMOBax €AUMHOr0 EBPONENCcbLKOro AeMOKpPaTUIHOro
npocTtopy / . M. Benos // NopiBHANbHO-aHaniTuyHe npaBo. — 2013. — Ne 3. — 4. 1. — C. 94.
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npiopuTeTam, BpeLUTi-peLUT, Ha BUPOONEHHS Ta yXBaJIEHHS1 HaBiNbLl ONTUMaNbHOIO
Ha TOI YaC KOHCTUTYLIHOrO NPoeKkTy»'.

BueHunin TakoX BBaxae, WO YKPAIHCLKUA KOHCTUTYLINHMIA NMPOoLEeC MOXHa YMOBHO
noainnTM Ha gekinbka eTanis:

— nepLunii NOYMHAETLCS 3 NepeaBMbopYOi kKamnaHii 1o BepxoBHoi Paan Ykpainu
(nuctonan, — 6epeseHb 1990 poky), NPOTAroM AKOi yBary rpomMaacbkocTi 6yno cnps-
MOBaHO Ha HeOOXiAHICTb PO3pPO0KM Ta yTBEPAKEHHS HOBOro OCHOBHOro 3akoHy ik
BaXXJINBOro aTpnbyTa CyBEPEHHOI AepXaBu;

— NoYaTKOM Opyroro, Ha Moro Aymky, cnig, BBaxaTtu dakTt npunHatTa deknapadtii
npo AEpPXaBHUN CYBEPEHITET Ta CxBaneHHs BepxoBHolo Pagoto YkpaiHu 19 yepBHA
1991 poky KoHuenuii HoBoi KoHCcTuTyLii YKpaiHu, ska BnepLue B iCTOPIi yKpaiHCbKOro
KOHCTUTYLiOHaNi3My BU3Ha4una GyHagameHTasnbHi (MeTO40N0rYHI) 3acaay CTBOPEHHS
OcHOBHOro 3akoHy Aep>KaBu;

— TperTit 6yno 3ano4atkosaHo 1 nunHa 1992 poky, konn BepxoBHa Paga YkpaiHm
yxBasmna rnocTaHOBY MPO BUHECEHHSA MepLuioro npoekty KOHCTUTYLUIT He3aneXxHoi
YkpaiHu, nigrotoBneHoro KOHCTUTYLiNHOIO KOMICi€l0, Ha BCeHapoaHe 0OroBOPEHHS.
OpHak Yeprosa noniTnu4Ha Kpuaa i roctpa 6opoTbba iHTepeciB piHaHCOBO-NPOMUCIIO-
BUX FPyM Npussenu ToL4i 40 NPU3YNUHEHHS KOHCTUTYLIMHOIO NpPoOLLEeCy;

— YeTBepPTUI eTan xapakTepn3yeTbCH BiAHOBIEHHAM KOHCTUTYLLIMHOIO NPOLECY B
YkpaiHi. BiH po3noyascs 10 nuctonaga 1994 poky, Konv napnamMmeHTomM 6yno yxBaneHo
rnoctaHosy «[1po cknag, Komicii 3 onpautoBaHHA HOBOI KoHcTuTyuji Ykpainn (KoHcTu-
TyLiliHOI KOMicii)», 8 yepBHa 1995 poky BigdOynocsa nignucaHHs KOHCTUTYLINHOrO
Jorosopy, abo Tak 3BaHOi Manoi KOHCTUTYLLii TUMYACOBOro XxapakTepy?.

3 uporo npusoay B. LLlanosan CAYLWIHO HAaronowye, Wo KOHCTUTYLINHUA NPOLEeC B
YKpaiHi TpMBa€e Ha AKICHO HOBI OCHOBI, «KJIIOHOBY POJib Y CTAHOBJIEHHI NPAKTUKN KOH-
CTUTYLiOHanNi3My Bigirpana KOHUEMLig YCTaHOBYOI Bfaan, 3a KO KOHCTUTYLIIO
BWU3HAOTb aKTOM NEepBMHHOT YCTaHOBYOI BNaau, wo 6e3nocepenHbo HaNexuTb Hapo-
ay. ABTOpU BiAMOBIOHMX i4er BBaXan KOHCTUTYLIO 3a BUXIOHWUA aKT CYBEPEHITETY
Hapofay, NpumnMalo4m 9K1Mmn Hapon BCTAHOBIIOE Npasmia CBOro NofiTMYHOro (aepxas-
HOro) icHyBaHHA. BogoHO4Yac KOHCTUTYLiO XapakTepuadyBain fK OXepeno iHWwuX,
BCTAHOBJIEHUX HEK i MO CyTi BTOPUHHUX Bnaj — 3aKOHOA4AB4Ol, BUMKOHaBYOI Ta
CynoBOi»°.

ICHYIOTb 1 iHWI BapiaHTV nepioamaadii BiTYN3HAHOTO KOHCTUTYLIMHOIO MpoLlecy
nicns 3n000yTTs He3anexHocTi. Tak, . CTewiok BBaXxae, L0 YacOoBi paMKK LbOro «nep-
LIOro» etany KOHCTUTYLIMHOIO npouecy — Bif KiHua cepnHa 1991 poky A0 novatky
1994 poky (JOCTPOKOBI NapnamMeHTCbki BUGopK). [pyrunin eTtan KOHCTUTYLLIMHOro Npo-
LLecy oxontoe nepiof, 3 oceHi 1994 poky (cTBOpeHHs HOBOI KOHCTUTYLIMHOT KOMICIT) A0
cepeauHn 1995 poky (nignncanHa KoHCTuTyuinHoro lorosopy). | TpeTii eTan KOHCTU-

T TomeHko M. B. KOHCTUTYLAHWI NPOLIEC AK MOLLYK CTpaTeriyHmMx npiopuTeTiB YKpaiHu : aBTo-
ped. auc. ... a-pa nonit. Hayk / M. TomeHko. — K., 2010. — C. 18-19.

2 Tam camo.

3 LLlaroBas B. MNTaHHsa Teopii KOHCTUTYLIT Y peanisx cyyacHoi Ykpainu / B. LLanosan // CydacHuit
KOHCTUTYLIOHaNi3M: OOCBIL HOBUX OEMOKpaTii : maTepiany nepworo 3acigaHHs YKpaiHCbKO-
NMoJIbCbKOro KNyby KOHCTUTYLUIOHanIcTiB (rpyaeHb, 2006 p.) / 3a pen. B. LLlanosana, B. Ckwmngno,
M. Ctewoka. — K. ; J1. : lOpucnpyaeHuisa, 2008. — C. 12.
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TYWIMHOro npouecy — Big novatky 4YepBHa 1995 poky po npuiHatta KoHCTuTyuii
YkpaiHu 28 yepBHa 1996 poky'.

P. MapTuHIOK BU3Ha4a€e No4aTKOBMM €TarnomM Cy4aCHOro KOHCTUTYLLIMHOIMO NpoLecy
B YkpaiHi nepiog Big 16 nunHa 1990 poky oo 26 xosTHa 1993 poky. «<Ha gaHomy eTani,
Kepyluncb NonoxeHHaMu Jeknapauii npo Aep>XKaBHUI CyBEepPEHITET, HeobxiaHO Byno
CTBOPUTU NPUHLMIMOBO HOBY KOHCTUTYLLiIO, sika 6 BiANOBiAana kpaLwimm CBiTOBMM CTaH-
JapTtam iHCTUTYLOHanNi3aLii MexaHisamy Bnaam»2.

Ha nymky P. MapTuHioka, HOBUI eTan y AepXaBHOMY PO3BUTKY YKpaiHu po3noyas-
cs 3 NpurRHATTAM 24 cepnHsa 1991 poky AKTa NPOrofOLWEHHS HE3aNeXHOCTi YKpaiHu,
nigTeepaxeHoro 1 rpyaHsa 1991 poky BCeHapOAHUM FOAOCYBAHHAM, SKUA MOXHA
BU3HAYNTU K KOHCTUTYLLIMHMIA akT, aayke cam Crnocio NPUNHATTS HAarosoLLyBaB Ha MOro
HaMBULLA NEriTMMHOCTI. «...[Tonpyu NeBHe MOBTOPEHHHA MONOXeHb AKTa B YMWHHIN
KoHCcTuTyLji, BiH NPOLOBXYE Bigirpasatu Kt0YOBY COLLaNIbHO-PErYNATUBHY POJIb, IOPU-
OVYHO DiKCyoUM KapamHanbHi AeMOKPaTUYHI 3MiHW B AepXXaBHOMY OYTTi YKpaiHu, Lo
cTanucs Ha novatky 90-x pokiB XX CT.»S.

Ha Haw nornsag, aBTopy uUuX Nepioansalin He BPaxoBYIOTb, WO 3 MPUNAHATTSIM
KoHcTuTyuji YKpaiHu MOXHa 3 BNEeBHEHICTIO CTBEPAXYBATU NIULLE MNPO Te, O KOHCTU-
TyuioHaniam K CyCnifibHO-NONMITUYHM Ta NPaBOBUN PEHOMEH B YKPaAIHCbKNI Aep>KaBi
BifOYyBCS, OHaK MNPOLLEC KOHCTUTYLiOHani3aLii CycnifibHUX BiAHOCWH LLEe 3HAaXOAUTbLCS
Ha cTaAii PopMyBaHHS.

Y uboMy acnekTi BBaxXaeTbCs 6ifibLL BAANO nepioansauist BITHM3HAHOrO KOHCTUTY-
LIMHOro nNpoLLecy, 3anpornoHoBaHa BiTYN3HAHUM daxiBLEM Y ranysi Aep>XXaBHOro npasa
B. AHTOLLKIHOO, sIka 3a3Ha4vae, Lo NOoro MoXHa noaifInT1 Ha Taki eTanu:

— 00 npunHATTA KoHcTuTyuii YkpaiHm 1996 poky (1991-1996 pokn);

— nicnga npuiHatTa KoHcTnTyuii Ykpainm 1996 poky (1996-2004 pokun);

— eTtan pedopmyBaHHa KoHcTuTyuji YkpaiHn (2004 pik).

BupineHHsa npouecy pedopmMyBaHHA B OKpeMUI eTan, Ha Hall Normsa, € CAyLUHUM,
OCKiIbKM Takuil NpPoLLeC € NpUpoaHUM. Ak 3a3Hadvae 3 Upboro npusoay . Mapwann,
«BiAOYBAETLCS MOCTINHA pereHepawisi, BiAPOMXKEHHS KOHCTUTYLLT B HOBUX CYCMiNIbHUX
BiOHOCMHAX. MU TNymMaynMmMO KOHCTUTYLLIO, dKa iCHyBaTuMe CTOMITTA | gKka NOBUHHA,
TakMM YMHOM, BYTM MPUCTOCOBAHA A0 Pi3HMX GOPM JIIOACLKOI OiSNIbHOCTI... — BHY-
TPILLUHS CTPYKTYpa KOHCTUTYLIAHOrO opraHiaMmy HabyBae CTilAKOCTi, HACTYNHOCTI, 3aaT-
HOCTI 0O caM036epexeHHs! i BOAHOYAC A0 OHOBJEHHS. pncTOoCcOBaHE KOHCTUTYLHE
PEerynioBaHHSA YTBOPIOE “XNBY KOHCTUTYLLIIO”, BIQHOCHO HE3anexHy i NaHiBHy Hafa aep-
aBolo i CUCTEMOIO NpaBax»*.

" Creutok 1. OCHOBM TeOPIi KOHCTUTYLT Ta KOHCTUTYLOHani3My / M. Cteutok. — J1. : AcTponsabis,
2003. — 4. 1. —C. 227.

2 MapTtuHiok P. C. KOHCTUTYLIRHWI NPOLEC Ta Noain Bnaam B YkpaiHi B nepiog 3 16 nunxa 1990 p.
no 28 yepBHa 1996 p. / P. MapTtuHiok // HaujioHanbHuin yHiBepcuteT «OCTpo3bka akagemis».
Haykosi 3anucku. (Cepist «IcTopuyHi Hayku»). — 2004. — Bun. 4. — C. 347.

8 Tam camo. — C. 351.

4 OmB.: ApaHosckuii K. B. TocygapCTBeHHOE MnpaBo 3apyGexHbix CTpaH : yd4e6. nocobue /
K. B. ApaHoBckuii. — MN3pa. 3-e, gon. u nepepab. — M. : NI «DPOPYM» ; MUHDPPA-M, 2000. —
C.124.
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| XOo4a KOHUEenuisa «K1UBOT KOHCTUTYLUIT», MPUAHATA Y BITYN3HAHMX HAYKOBUX KONax,
HEeOAHO3HAa4YHa, BOHA, Ha Hally AyMKY, AOCUTb BIYYHO Bifobpaxae cneundiky BiT4M3-
HAHOIO KOHCTUTYLLINHOTO NPOLLECY.

Piu y Tim, LLLO yKpaiHCbKOMY CYCNIiNbCTBY, sike BCe Lie nepebyBae y nepiofi «KOHCTU-
TYLIMIHOrO TPaH3uTy», NpOoTe Mae TBEepPAi Hamipu OO0 YTBEPOXKEHHS B CYCNiNbCTBI
NPUHLMNIB KOHCTUTYLOHANI3My, MOTPIOHO BUPILLUTY NEBHI BXJTMBI MUTAHHS.

[Mo-nepLue, He nnLe NPOrosIoCUTN Ha KOHCTUTYLIMHOMY PiBHI NMpasa Ta OCHOBOIMO-
JIOXHI cBOOOAM NIOANHK | TPOMAASIHUHA, @ CTBOPUTK peanbHi Ta edekTUBHI yMOBU AN
iX rapaHTyBaHHS, peanisauii Ta 3axXmcTy.

CaiToBWUIN OOCBIA PO3BUTKY CyCniNbCTBa A0BOANTL, — nuwe O. Mapuensk, — wo
0e3 BM3HaHHSA Ta 3abe3neyeHHs npaB i cBOOO, NOAMHU HEMOXIMBE 3000yTTS AEMO-
KpaTii, Nnobya0Ba NPaBOBOI AepXaBu Ta ii couianbHO-eKOHOMIYHE NPOLBITaHHS. NpaBa
JNOAMHN CTAaHOBNATL NepenoHn BCEBNAAAI0 | CBABIIIO AePXaBHUX CTPYKTYP, BU3HA-
YaloTb NapamMeTpy B3aEMOBIOHOCUH JNTIOANHW, CYCNiNIbCTBA | AePXaBK, iX BiAnosiganb-
HiCTb, HAC/AKOM YOro € 4eMOKPaTUYHMIA PO3BUTOK AEPXKaBU i CyCMiNbCTBA, ix cTabinb-
HICTb i HOpMarsibHa XUTTELIANbHICTL. BOHM BM3Ha4valoTb cepy cBoboan i caMoBU3HA-
YeHHs1 ocobu, il aBTOHOMID, 3a6e3ne4ytoTb PO3KPUTTA eKOHOMIYHOIO, MONITUYHOrO,
coLjanibHOro, TBOPYOro i FPOMAaAAHCLKOro MNOTEHLjiany KoXHOi ocoou’.

OTxe, rOIOBHOIO METOK KOHCTUTYLLIMHOIO MPOLLECY Y Cy4aCHIN yKpaiHCbKil Aepxa-
Bi € YTBEPOXEHHHA Ta PO3BUTOK KOHCTUTYLIMHOIO najy, 3a 9koro atguHa, 1 XUTTS i
300POB’S, YECTb i MOHICTb, HEOOTOPKAHHICTbL | 6e3neka € HaMBULLOIO COLLiaNbHO LLiH-
HiCTIO, a NpaBa i cBo6oaM 0cobM Ta iX rapaHTii BU3Ha4YaloTb 3MICT i CIPSIMOBAHICTb
LiSSIbHOCTI AeMOKpPaTUYHOI AepXaBu, Yy KA CYCMifibHi BIOHOCUHWN PErynlolTbCs Ha
3acajgax noniTMYHoI, eKOHOMIYHOI Ta igeonoriyHoi GaratoMaHiTHOCTI. N uboro, sk
cnpaeeninBo 3a3Hadvae B. LLlanoBan, aepxaBHi opraHu Ta CycniibCTBO 3000B’A3aHi
«BUPILYBATVU HANCKNAOHIWI MUTAHHA XUTTA KPaiHW B Yy3rogXyBaslbHOMY, & He KOH-
(PPOHTALHOMY PEXNMI, L0 MAE OCHOBOMOJIOXHE 3HAYEHHS A/151 3a0e3MneyYeHHs cTa-
GiNbHOCTI KOHCTUTYLIAHOMO naay»2.

Mpv ubomy cnig BpaxoByBaTK, LLO Npasa NioavHN | Npasa rpoMagdaHuHa 3a CBOIM
3MICTOM i 06CAromM He € TOTOXHUMU. [paBa NIOANHU € NPUPOOHUMU | HanexaTb il 3a
HaPOXXEHHAM, HE3aseXHO Bif, HASBHOCTI Y HEl rPOMaAAHCTBa, — HAroJsiowye 3 Lboro
npmeoay pocincbkmnin npaso3Haseub O. 3MHOBLEB. [MpaBa rpomMagsHnHa, HaBnaku,
BUHNKAIOTb B CUJy TOrO, WO 0coba € rpoMagsHMHOM KOHKPETHOI aepxaBu. KoxeH
rpoMagsaHMH BONOAIE BCIM KOMIMJIEKCOM MpaBs, AKi HaneXxaTb 0O 3aralibHOBU3HAHUX
npae JANHW, a TakoX BCiMa npaBamMu rpoOMafdHnHa, BUSHAHVUMUN i 3aKpinieHnMu B
naHin gepxasi. lMpaBa NiogviH1 € HeBig4y>XXyBaHMMW. BOHM OXOPOHAOTLCA | 3axuLua-

" Mapuensk O. YoockoHaneHHs moaeni ykpaiHcbkoro omoyacmada / O. Mapuensk // CyyacHui
KOHCTUTYLiOHaNi3M: O0CBIA, HOBMX OEMOKpaTi : maTepiany nepLlioro 3acigaHHa YKpaiHCbKo-
NoJsibCbKOro Ky0dy KOHCTUTYLioHanicTiB (rpyaeHsb, 2006 p.) / 3a pen. B. LLanosana, B. Ckwungno,
M. Creuyoka. — K. ; J1. : lOpucnpyaeHuisa, 2008. — C. 47.

2 llJarnosan B. MuTaHHA Teopii KOHCTUTYLLiT y peanisx cydacHoi Ykpainu / B. LLanosan // Cy4acHuii
KOHCTUTYLIOHaNi3M: OOCBIL HOBUX OEMOKpaTii @ maTepiany nepworo 3acigaHHs YKpaiHCbKO-
MoJIbCbKOro KNyby KOHCTUTYLUIoHanICcTiB (rpyaeHb, 2006 p.) / 3a pen. B. LLlanosana, B. Ckwungno,
. Ctewoka. — K. ; J1. : lOpucnpyaeHuisa, 2008. — C. 12.
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IOTbCS HE TiJIbKN OepP>KaBolo, a 1 YCIEK CBITOBOIO CMiJIbHOTOO, @ B Paadi IX NOPYLUEHHA A0
OepXaBu-MopyLLIHMKA MOXYTb 3aCTOCOBYBaTUCS MiXKHAPOOHO-MPaBOBi CaHKLji'.

Mo-ppyre, NoTpebyloTb NPABOTBOPYOro YTBEPAXEHHS Ta NPaKTUYHOI peani3auii
y NMpoueci NpaBo3acToOCyBaHHA NPUHLMNM NPaBOBOI AepPXaBW, OCHOBHI MOJIOXEHHSA
MPO CYTHICTb | 3MICT s1KOT1, BBaxae P. [puHIOK, We 3a NiBCTONITTS 00 3anpoBaaXEHHS
BiANOBIAHOrO TepMiHa O0OrpyHTyBaB BUAATHUIM HiMeubkuin dinocod . KaHT
(1724-1804)2. Y cBoil1 BimoMii npaui «loes saranbHoi icTOPIi y BCECBITHBOMY rpoma-
OSHCBbKOMY MaHi» BiH 4iTKO CHOOPMYIIIOBAB OCHOBHY METY LMBINI3ALLIMHOIO FreHes3uncy,
3MICT 9KOi NoNArae B yTBepAXeHHi 3arajibHOro npasoBOro rpOMagasgHCbLKOro Cycrifb-
CTBa. ICHyBaHHA TakKOro CycnifibCTBa MOX/IMBE fuLlIe 3a OBOX YMOB — BU3HAHHSA
NOBHOI iHAMBIAYaNnbHOI CBOOOAN Ta HASABHOCTI 30BHILLHLOIO NPUMYCY Y BUMNSi 3aKo-
HY, SIKUA € 0DOOB’AAI3KOBUM [AJ1s1 BCiX YJEHIB CyCMiNbCTBaA i KU 3MYLUYE iHOVBIAIB
3acTOCOBYBATM BNaCcHy cBoOOAy nuvLle 3 METOIO CaMOBAOCKOHANEHHS Ta Ha 6naro
BCi€l cninbHOTKS,

Y upomy acnekTi cnig norogmntuca 3 B. Tauiem, kUil HarosoCcmBe, WO CTaHOBIEHHS
npaBoBOI AepXaBu Ha EMOKPATUYHUX 3acafax € BaXJIMBOK CK1a40BOK BCbOrO KOH-
CTUTYLINHOIO NPOLLECY, OCKiNbKK Lie 6e3nocepeHbo NOB’A3aHO «i3 BTIIEHHSAM B Npak-
TUKY LIHHOCTEN KOHCTUTYLIOHAaNi3My, BpaxyBaHHAM Yy [epXaBOTBOPYOMY MPOLECI
BITYN3HSAHOIO Ta 3apyOiXXHOro A0CBiIAY KOHCTUTYLIMHO-NPaBOBOro perynoBaHHsA CyC-
NiIbHUX BiOHOCUH»4,

MNo-TpeTe, cnig 3abe3nevynTn akTUBHY y4acTb B YNpaeiHHI AepXaBHUMK crnipaBa-
MU IHCTUTYTIB FPOMaAsiHCbKOrO CycnisibCTBa.

Mpouec popmMyBaHHA rPOMaAAHCLKOrO CyCnifibCTBA Y IOPUANYHIN HayLi YMOBHO
noAindaTb Ha NeBHi eTann. B 0CHOBY Takoro noaify noknageHo CniBBigHOLEHHS rpo-
MaAsHCbKOro CyCninbCTBa i Aep>XXaBn Ta BU3HAYEHHHA MOro MiCus Yy 3arasibHiil CTPYKTY-
pi NIOACBLKOro cycninbLCcTea.

Ha nymky O. 3aiuyka, iCHye BenvKe po3maiTTs nornsaaiB i Aymok, ane GinbLicTb 3
HUX 3BOOMUTLCA 00 TPbOX OCHOBHUX HaNpaAMiB. lNepLnii — rpomMagaHcbke cycninbCTBO
PO3MAAAETLCS K HANBINbLL AKICHUIM eTan PO3BUTKY JIIOACBKOro CycninbCTBa; AepXa-
Ba € CK1aL0BOIO MPOMaAsaHCbLKOro cycninbcTea. pyrun — rpomaasiHCcbke CycninbCTBO

HY OpraHisaLito cycninbCcTea. TpeTii — rpoMagdaHCbKe CYCiNibCTBO | AepXaBa po3rngd-
[A0TbCA 9K OKPEMi €NIEMEHTU CYCMiNbHOT CTPYKTYpPW. MNpun LboMy 061aBa YTBOPEHHS
MOXYTb PO3Ma0aTUCh | 9K PIBHOMPABHI NapTHepW, i 9K HENTpasbHi OAWUH 00 OOHOro
eNeMeHTW, | K aHTaroHiCTUYHI CTPYKTYpKS.

' 3BuHoBbeB A. B. MpoGnembl Teopuu 1 NpakTMku npas 4enoseka / A. B. 3uHoBbEB //
MpaBoBeneHme. — 2008. — Ne 6 (281). — C. 6.

2 [puHiok P. ®. |nes NnpaBoBOi AepXaBu: TeOPeTUYHO-NPaBOBa MOJESb i MpakTuiHa peanisauis /
P. ®. MNpuHiok. — K. : KoHuepH «BupaeHuunii Oim «IH tOpe», 2004. — C. 78.

8 KaHT M. Nnes BceoObLLen MCTopumM BO BCEMUPHO-rpaxaaHckoM nnaHe / W. Kant // Metadu-
3nYeckme Havana ectecTtBo3HaHus. — M., 1999. — C. 944.

4 KOHCTUTYLINHO-NPAaBOBI 3acaay CTAHOBJIEHHS YKPAiHCbKOI AepxasBHocTi / B. A. Tauii,
0. M. Toguka, O. I. JaHunbsH Ta iH. ; 3a pea. B. 9. Tauija, 0. M. Toankun. — X., 2003. — C. 7.

5 Zarivyk O. B., OHiweHko H. M. Teopia oepxasu i npasa : akag,. Kypc : nigpy4Hunk / O. B. 3aiuyk,
H. M. OHiweHko. — K. : KOpiHkom IHTep, 2006. — C. 112.
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MpomaasHCbke CycninbCTBO, — 3a3Ha4daeTbcsa y binit kHM3i €Bponencbkoro
Cotogy, — Bigirpae BaxnnBy posib Yy HaAAHHI rpoMaasHamM MOXJIMBOCTI BUCNIOBUTUCS 3
NMuUTaHb, WO iX XBUJIOIOTb, Ta MOXJIMBOCTI 3a0e3nedynTn cBoi noTpedbu. IMia rpomansH-
CbKMM CYCMiIbCTBOM Y LIbOMY BUMNAAKy PO3YMilOTbCS: NPOdCNifikm Ta co3un poboTo-
[aBLUiB («coujanbHi nMapTHepwu»), HeypsaoBi opraHisauii, npodeciiHi 06’eaHaHHS,
OnarogiiiHi opraHisauii, opraHisadii, Lo 3a5y4aloTb rpoMaasiH 40 MICLLEBOr0 Y/ MYHi-
LMNanbHOro XUTTS 3a NocepeaHuLITBa Lepkeu abo peniriinHux rpoman,’.

Cnig Takox BpaxoByBaTW, WO rPOMaAsHCbKe CYCMiNbCTBO, K MNiAKPECHIOE
M. Typuubka, € aBuLLEeM baratoacnekTHUM. 3 O4HOro Ooky, Le cdepa HeaepKaBHUX
CYCniNbHUX IHCTUTYTIB Ta BiAHOCWH, TOOTO BCE T€ B CYCMINbCTBI, L0 HE € Aep>XKaBolo Ta
Lep>XaBHUM, a 3 iHLWOro — K TeopeTunYHa KaTeropis 4Jis aHanidy M nosCHEHHS ABULL,
LIMCHOCTI € arperoBaHnM MOHATTAM, KOTPe No3Hadvae cneumndiyHy CyTHICTb CyCniIbHUX
KOMYHiKaLil, couianbHMx 3B’A3KiB, IHCTUTYTIB i UiHHOCTEN. [oNoBHUMK CyD’ekTamMm
Takoro cycninbCcTBa € rpPOMafsHMH 3i CBOIMU rPOMaAsiHCbKMMU NpaBamMu i F[poMaCbKi
(HenmoniTUYHI 1 HepepxxaBHi) opradizauii-acouiauii, 06’egHaHHA, PyXU | rPOMaAChHKi
iHCTUTYTWZ.

Mo-yeTBEpTE, A€l KOHCTUTYLOHANI3MY NMOBUHHI BYTM CNPUIAHATI BCIED Hauieo Ta
CnpuaTK il KOHCONIJaLii Ha AeMOoKpaTUYHUX 3acanax.

Y iopmnanyHin nitepatypi 3a3Ha4aeTbCs, WO iCHYIOTb ABAa OCHOBHI 3HA4YeHHS TepMiHa
Hauiqa (nat. Natio — nnem’s, Hapon):

— NOJITUYHA CNiNbHOTa rPoMasiH MEBHOI AepXXaBu — MoniTUYHa Hauiqa (Hauis-aep-
XaBa) — Ue CYKYMHICTb MNOMITUYHO CYO’EKTUBHUX FPOMAASH, O 3MiACHIOTb KOJeK-
TUBHI HaUiOHabHI IHTEPECKU Yepes3 MexaHi3M BfIaCHOI MNOITUYHOI opraHisauii — Hauio-
HaNbHOI OepXaBu. Hauis BM3HA4Ya€eTbCs SK OCHOBHUN [OEPXaBOTBOPYUIM €JIEMEHT,
IKEPENO Aep>XXaBHOI Bfiaam Ta HOCIM AepXKaBHOro CyBepeHITETY. HacTo BXMBAETLCH SIK
CUHOHIM TepMiHa aepxaBa, Konn NAETbCS Npo i HacefieHHd, Harnpukiag, st nocu-
JTaHHS Ha «HaLioHaNbHi» YHIBEPCUTETN, GAHKN Ta iHLII YyCTaHOBWY;

— eTHiYHa CniNbHOoTa (ETHOC) — CNiSIbHOTA, 9Ka Mae CrifilbHe iCTOPUYHE MOXOOKEH -
HS1, 3 EAMHOIO MOBOIO | CAMOCBIAOMICTIO (5K 0COOUCTUM BiAHYTTAM «HaLLiOHANbHOI iAeH-
TUYHOCTI», TaK i KONEKTUBHUM YCBIOOMJIEHHSIM CBOET EAHOCTI 1 BiAMIHHOCTI Bif, iHLLINX),
BIACHOIO Aep>KaBHICTIO ab0 NparHeHHAM A0 ii CTBOPEHHS. Y LibOMY 3Ha4YeHHI pakTUYHO
€ CMHOHIMOM TepMiHa «HapoO«. «AK CyKYMNHICTb N04el, WO Mae BNacHy Ha3By, CMisibHY
ICTOPUYHY TEPUTOPIIO, CNifibHI MidY Ta ICTOPUYHY NaM’ATb, MACOBY MPOMAaACLKY KyJlb-
TYpY, CRisibHY eKOHOMIKY i OIHAKOBI [J151 BCiX YJIEHIB IOpMAMYHI NpaBa Ta 000B’A3KMN, —
nuLe aHmincbknii gocniagHuk E. CMmiT, — Hauia penpe3eHTye 6araToBMMIPHY KOHLLEMN-
uito, ineanbHU TN, KU CTAHOBUTbL cTaHOapT abo NPOOHWUI KaMiHb, LLLO NOro KOH-
KPeTHI NpuKnaam HacniayoTb 6ifbLLoo a6o MEHLLO Mipoto»S.

«HaujioHanbHOCTI, — CTBepAXyBaB amMepukaHcbkui couionor E. Wwna (1911-
1995), — npuTamaHHa TpaauLuinHicTb. Hauji He mornu 6 icHyBaTK 6e3 YCBIAOMMEHHS i
BNPOBAIXEHHS Ha PiBHI NPaBOBMX HOPM TPaAULLK, WO nepenarnTb 06pa3v MUHYOrO,

' €Bponeiicbke BpsaayBaHHs. Bina kHura / Komicis Esponeicbkix cnisBToBapucTs. — bproccens,
25.7.2001 COM(2001) 428 [EnekTpoHHUIA pecypc]. — Pexum goctyny : http://www.pravo.org.
ua/files/konstutyc / WHITE_ BOOK_UKR_REV.pdf

2 l'ypuubka M. C. TpoMagsiHcbke CycniibCcTBO: Teopis i npaktuka / M. C. Typuupka // BicHuk
CeacTtononbcebkoro ATY. — 2008. — Bun. 91. — C. 219-222.

3 CwmiT E. []. HauioHanbHa igeHTunuHicTs / E. 1. CMmiT. — K. : OcHoBuM, 1994. — C. 52-53.
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BU3HAYHUX OJ1S HALOHaNIbHOI CNiIbHOTM MNoaii i oci6. Hauis € KonekTueBoMm, y sskomy
MUVHyNe i cy4acHe iCHYHTb Ha OAHOMY PiBHI 3HAKOBO-OMCKYPCUBHOI aKTyanbHOCTI.
3HayHi 3ycunnsa Hauji cnpsiMoBaHi Ha MOBCSIKYACHE MiATBEPAXKEHHS HEPO3PUBHOCTI
Cy4acHOro ii 6yTTa 3 BUSHAYHUMMU i LLIHHICHUMUW eNneMeHTaMM ii MUHYIO0ro».

Ha rnoro aymky, HaLisi HiIKONW He € CNPaBOKO OAHOMO MOKOMIHHSA. 3B’A30K i3 MUHYNNUM
30iNCHIOETBLCS Yepes NOXOOXEHHS, ane Te, WO nepenaeTbcd, — He KPoB i He ¢isiono-
riYHi 03HaKM, a ckopilwe cneundiyHa cucTemMa CTOCYHKIB i 3B’A3KiB, KOTPI Npeaku manuv
Ha i 0o TepuTopiIi. Halia — TpaHcreHepaTuBHa crinbHoTa'.

Lloaoo uboro cnig 3a3HaynTu, WO NUTaHHA GopMyBaHHSA HalioOHabHOT CBILOMOCTI
Oy/10 60SIIHYNM NPAKTUYHO NPOTArOM YCbOro iICTOPUYHOIO NPOLECY iICHYBAHHS YKPAiH-
CbKOro cycnifibCtea. [loymMHauM 3 4YaciB MOHrOfI0-TaTapCbKOi HaBaiu HacesleHHs
YyKpaiHCbKMX 3eMenb OyNo LWTYYHO MOAINEHO Ha 3axigHe, ske Tsxino oo €sponu Ta
CMoBioyBano AeMOKpaTUYHI LIIHHOCTI, Ta cxigHe, ke nepebyBasno nig BNANBOM BHe-
CEHOro OpAMHUSAMMU Ta Pafo CNPUAHATOrO AESKUMU KHA3SIMU-KonabopaLioHicTamu
NMPUHLUMMNY CaMOLEePXaBHOMO NpPaBJliHHS.

Y noganblioMy no CrnpaBXkHbOMY 06’eQHaTU YKPAiHLIB HABKOO HaLioHanbHOI inei
HE 3MOIMN Hi KO3aLbKi reTbMaHu, Hi nigepu YHP, wo mano Hacnigkom 4eprosumii nogin
YKPAIHCBbKKMX 3eMEJIb MiX laCUMM 00 HUX cycigamu.

«Ha xanb, — 3a3Havae ykpaiHCbkui ictopuk B. JlicoBuin (1937-2012), — i 3a
HalLMX YaciB HaBiTb Ti YKPAIHCbKI NyOMiLUCTN, XYPHANICTU Ta NONITUKN, SKi PO3YyMiloTb
BaXJINBICTb €QHAHHA rPOMaAAH YKpaiHv B O4HY MNONITUYHY HaLi0, Y KpaLLLOMY pasi Tiflb-
K/ MOBTOPIOIOTb Y PI3HUX KOHTEKCTax BUCNIB “HauioHanbHa igesa”. Ane npm upomy, gk
npaBuno, CKapXXaTbCA HA HEACHICTb TOro, WO KOHKPETHO Ma€e O3Ha4atu LLen BUCHIB.
A konn 3micTt Oyab-sKOi ioei € He3po3yMinuMMm, To rofdi M crnoaiBaTuCs, LLO BOHA
“npauoBaTrme”»2,

«7K i B YKpaiHi, y Pocii, — 3acTtepiras wwe y 1994 poui BigoMuin pOCINCbKNIA XXypHa-
nict J1. MneyvH, — npu Bnagi 3anmwmnacs enita, Wo yTBopuiacs e B pagsHCbKi

OVHi kpaiHn. Lia enita, 0cobnmBo ii BiiCbKOBUIA NPOLLIAPOK, LiNecnpsiMoBaHO aomMara-
€TbCA pecTaspavii imnepii. OgHUM i3 3aMackoBaHWX BapiaHTIB LbOro CNpsMyBaHHS
MOXHa BBaXxaTu BUCTYMU MONITUKIB i XYPHANICTIB, AKi akTMBHO OMiKylOTbCA npasamu
“POCINCbKOMOBHOIO HaceneHHs” B 6nM3bkoMy 3apybidoki, BUMPaBOOBYIOYM B TaKU
cnoci6 BTpydYaHHss MOCKBM Yy cpaBu CYCifiB Ta i HaBiTb 6e3nocepeHo iIHTEPBEHLLIO.
HariBigBepTiLli 3 HMX BBaXatOTb, L0 EANHNIA NPUAHATHWNIA BapiaHT 3abe3nevyeHHs NpaB
pOCisiH, SKi XXMBYTb No3a Mmexamu Pociicbkoi Depepallii, — Le NoOBEPHEHHS KONMULLIHIX
pecny6nik CPCP no imnepii»3.

OpaHak Hi Li 3aCTepeXeHHs, Hi aHanorivyHi NPOrHO3m yKPaiHCbKUX ICTOPVKIB, Hi CyM-
HWI ICTOPUYHMIA A0CBIA, HE BYN0 B3ATO A0 YBaru BiTYHU3HAHO MOJITUYHOIO EiITO0, sika
nuwe nporosiowysana cebe npeacTtaBHMKaMM BCbOro YKpaiHCbKOrO Hapody, a He

" inns E. A. Hauig, HauioHanbHICTb, HaLioHaniaM i rpomMagsHcbke cycrninbctso / E. A. LUun3s
[EnexkTpoHHUI pecypc]. — Pexum goctyny : http://www.ji.lviv.ua /n21texts/ shilz.htm

2 Jlicopmsi B. TMepwmin B YKpaiHi CUCTEMATUYHWI BUKNAZ TEOPi Hauii Ta HauioHaniamy /
B. JlicoBun [nepeom. po: KaceaHoB I B. Teopii Hauji Ta HauioHaniamy : mMoHorpadia /
P. B. KacbsiHoB]. — K. : JIn6igb, 1999. — C. 5.

3 MneuumH J1. Pycckuin BOnpoc B poccuiickom nonutuke 1994 roga / J1. MneuuH // N3Bectus. —
1994. — 4 anBaps.
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3axoay 4un Cxopny, ane HacnpaeAi CBOIMUM OisMM NOCUOBana CynepevyHocCTi Mixk MeLl-
KaHUAMU LMX PerioHiB YKpaiHu.

PesynbTaT He npuMycuB cebe A0Bro YekaTu, 1 CboroAHi 40 BCiX HerapasaiB eKOHO-
Mi4YHOro XxapakTepy A0AaBCS Le 1 36porHUIA KOHONIKT Ha JJoH6aci.

Mo-n’qarte, icHye HaranbHa NoTpeba pedopMyBaHHS BITYHNSHAHOT MONITUYHOI CUCTe-
MM B aCNeKTi NigBULLEHHS PIBHSA NMONITUYHOT aKTUBHOCTI TPOMafsiH.

3a paHumu KomiteTy BUbopLiB YkpaiHu Hapasi B YKpaiHi icHye 262 noniTuyHi nap-
Tii. 3 uboro npueoay KomiteT 3ayBaxye, WO Taka KifibkiCTb NapTili 36inbLUye pU3unK
BMOOPYMX MaxiHauii HanepeoodHi MicueBmx BMOOPIB. «3okpema, Ui napTii MOXyTb
BUABUTUCb TEXHIYHUMMU | NepeaaBaTy BNacHi Micus B AiNbHUYHUX BUOOPYMX KOMICIIX Ha
KOPWUCTb 3aLikaBieHnx KaHanaaTiB Ta napTin, OKPiM TOro, Le YCKNagHUTb | aaMiHICTPY-
BaHHSA BUGOPIB»!.

Pi4 HaBiTb He B TOMY, LLLO Taka KisibKiCTb «NapTin-0gHOLEHOK» YCKNAaOHIOE MpoBe-
[eHHs1 BUOOPYOro npouecy, MaeTbcs Npo Te, Lo 3a Takmx YMOB MOJITUKK, sKi anpiopi
MatoTb OpaTn y4yaCTb Y BUPILLEHHI €KOHOMIYHMX Ta coujianbHO-MOOYTOBUX MUTaHb,
nepenmMatoTbCs nepeBaxHo rnpobaemamMmm BiacHoro 6naronony4yys. Nporpamm Bit4n3-
HSAHUX NMONITUYHMX NaPTIN, SKi 3 KanengockoniyHow LWBUAKICTIO 3aMiHIOKTb 0gHa OOHY
y NpeacTaBHULBKUX OpraHax, 3 NUTaHb EKOHOMIYHOIMO PO3BUTKY Ta NiABULLLEHHS XUT-
TEBOrO PIBHS HaACEeNIeHHd, §K NpasBwuio, 3anullaloTbCa Ha nanepi, a ix aBTopu Ha
HaCTynHMX BMOOpax BMCTYNalTb BXe Mifg iHWKMK nparnopamMu, i Bce NMOBTOPIOETLCS
3HOBY.

«He cBigoMicTb ntogel Bu3Havae ix 0yTTs, a, HaBnaku, ix cycnisibHe OyTTS BU3Ha4Yae
ix cBimOMicTb», — nncas K. Mapkc y nepeamosi 40 «o KpUTUKM NONITUYHOT eKOHOMIi»2.
[onoBHe 3aBOaHHSA KOHCTUTYLLiOHANI3My — CTBOPEHHSI CNpaBedjiMBoOro CycninbCcTBea,
B IKOMY [i€ NMPUHLUMN BEPXOBEHCTBA MNpaBa Ta Ha4inHO 3axXmLLEeHi KOHCTUTYLINHI NpaBa
i cBOOOAM UneHiB couiymy. J1oku Lieli NocTynaT He CTaHe peasibHUM MipuioM eekTuB-
HOCTI OisiNIbHOCTI BITYU3HAHUX MOSITUYHUX CUJT Ta BUCYHYTUX HUMW Ha BiAnoBigasbHi
nocagu ypsiooBLUIB, a TakOX KEPIBHUKIB IHLLIMX OpraHiB Aep>XaBHOI Bnaau, 40Tv BUKO-
HaTV NOro HEMOXJIMBO.

lynbrai M. OTe4yeCTBEHHbIi KOHCTUTYLMNOHaJIN3M COBETCKOWM 3IMOXU U ero
TpaHcgpopmaumns nocse obpereHns YkpanHoii He3aBUCUMOCTU. B cTaTtbe aBTOp
rnpoaoJsxaeT nccaenoBaHne BOrpocoB, CBSI3aHHbIX C BO3HUKHOBEHEM U YTBEPXAEHU-
€M B OTEYECTBEHHOM COLMyMe 06LLECTBEHHO-MOJIMTUHECKOrO 1 MPaBoBOro sIBJEHUS
KOHCTUTYUMOHanu3ma. lNybnvkaums nocesLeHa aHaam3y npuHLUNNoB U OCHOB yperyiu-
pPOBaHWsi HA KOHCTUTYLIMOHHOM YPOBHe 00LLeCTBEHHbIX OTHOLLUEHWIi B YkpavHe BO Bpe-
MeHa COBETCKOWV BiacTu v ux TpaHcpopmaumy rnocsae obpeteHns YkpanHou He3aBu-
CUMOCTH.

Knroyesble cnoBa: «xviBasi» KOHCTUTYLUMS, KBa3UKOHCTUTYLMS, KOHCTUTYLMOHHbIV
KOHTPOJIb, KOHCTUTYLIMOHHBIV TPAH3UT, KOHCTUTYLIMOHHO-paBoBasi 6a3a, KOHCTUTYLIMOHA-
JIN3M, MPaBONOHUMAaHNE, COBETCKas BNacTb, CEMaHTHKa, OOLLEeCTBEHHbI AOroBop, ¢op-
MasibHasi KOHCTUTYLIS.

1 B YkpaiHi 3apeecTpyBanu pekopaHy KifibkicTb MNONiTUYHMX NapTiin [ENeKTpoHHUIA pecypc]. —
Pexum poctyny : http://tsn.ua ukrayina/v-ukrayini-zareyestruvali-rekordnu-kilkist-politichnih-\
partiy-419151.html

2 EHUMKNIONEONYHUI CIIOBHUK KpunaTtux chis i Bupagsis / B. Cepos. — M. : Jlokug-TNpecc, 2003
[EnexkTpoHHuMin pecypc]. — Pexum goctyny : http://dic.academic.ru/dic.nsf/dic_wingwords

76




BicHuk KoHcTuTyuiviHoro Cyay Ykpainv

Ne 5/2015

Hultai M. National constitutionalism of the Soviet period and its transformation
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OOGMeXXeHHS KOHCTUTYLiINHMX npaB i cBo6oA,
NIOAVHM | rpOMaasHUHA
B iHTepecax HauioHaNibHOT 6e3nekun YKpaiHu
B Cy4aCHMX yMmoOBax

0. Ipxa
HayKOBWI KOHCYNbTAHT CyOi
KoHcTtutyuinHoro Cyny YkpaiHu

Y ctarTi BUCBIT/IIOETLCS MUTAHHS OOMEXEeHHSI KOHCTUTYLiIViHVX npaBs i cBo6OA MOANHN i
rpomaasHuHa B iHTepecax HalioHasbHOi 6e3rnekn YkpaiHv 1a po3risaatTbcs npobaemm
peanisauii okpemux KOHCTUTYUiViHUX npaB i cBob6o4 B yMOBax aHekcii ABTOHOMHOI
Pecnybnikuv Kpum i micta CeBacTornosisi i TMMYacoBOi OKyrnaLii okpemux parioHis JJoHeLbkoi
Ta JlyraHcbkoi obnactei. ABTop 3BepTae yBary Ha HeobXiaHicTb HOBOro riaxoay Ao rnpob-
J1eMu 34iIFICHEHHS] KOHCTUTYLiViHNX paB i cBOOOA JII0ANHY | rPOMaAsHVHA i Yac opraHiaa-
uii 3axoaiB O[O0 3axXUCTY YKPaiHCbKOI AepXaBHOCTI.

KntoyoBi cnoBa: KOHCTUTYLUIVHI npaBa i cBO6OAM NIOANHU | rpOMaasHUHA, KpuTepii
OOMEXEHHS] KOHCTUTYLiVIHUX npaB i cBob0oA, HauioHasbHa 6e3reka, eKCTpeMiam, Tepo-
pu3m, 36poriHa arpecis npoTu YkpaiHu.

MpaBa i cBOGOAM NOOMHN | FPpOMadAHNHA € QyHOAMEHTaNbHUM HaabaHHAM Nog-
CTBa, BaXJIMBUM €/1IEMEHTOM Y MPOLLECi CTAHOBJIEHHS 1 coujiani3auii KOXXHOro iHaveina,
agxe [O03BONAOTb MOMY 3a00BOJSILHATU CBOI NMOTPebW Ta peanisoByBaTy BRaCHWUM
noTeHLuian y pi3HMX cdepax CyCcninbHOro Xxmutrs. CTyniHb iX rapaHTyBaHHSA € TakMyCO-
BUM Mnanipuem AeMOKpaTMYHOro po3BuUTKY Oyab-akoro cycninsctea. Ocobnmee Micue
y cucTeMi npas i cBOOOA, NOOVHN | TPOMadsHUHA MOCiAaTh KOHCTUTYLUINHI nNpaga i
cBobOaU, SKi pasoM i3 BianoBigHMMM 000B’i3KaM BCTAHOBSIEHO B OCHOBHOMY 3aKOHi
KOXHOI AepxaBu. Y KOHCTUTYLSX, SK NpaBuio, 30CEPEOXEHO 3arajibHOBU3HaHI Ta
HarOBINbLL BaXNBI FPOMaAAHChKi (0COBMCTI), MONITUYHI, EKOHOMIYHI, COLjanbHi, Kyb-
TYPHIi Ta iHWIi NpaBa i ceoboaun. Y Takunii cnocid KOHCTUTYLeaaBEeLb BM3HAYa€e NpaBo-
BUI CTATYC NIOANHW | FPOMAZSIHMHA Ta pernamMeHTye fisfbHICTb YCix cyb’eKTiB NpaBsa.

B ykpaiHCbKOMY 3aKOHOAABCTBi Ha KOHCTUTYLIMHOMY PiBHI 3aKpirnjieHO KOMIMJIEKC
npae, cBoOon, Ta 060B’A3KIB NOAMHN | rpOMadsHMHA, peanisauis gkux 3abeanevye
GYHKUIOHYBAHHA OEpPXaBW Ha OEMOKPATUYHUMX, COLjasibHMX Ta NpaBOBMX 3acajax.
Xoya KOHCTUTYLIMHI npaBa i cB06OAN HadiNeHi HANBULLOKO IOPUOMYHO CUNOoL, Binb-
WICTb 3 HMX HE € aBCONMIOTHUMMN, afXe iX 3OINCHEHHSA MOXe BYyTN OOMEXeHe 3aKOHOM.
Take oOMeXeHHs JoMyCKaeTbCA B iHTEpecax 3axX1UCTy 300POB’A Ta MOPasibHOCTI Hace-
JIEHHS, HaujioHanbHOI 6e3neku, TepuTopianbHOI LiNICHOCTI AepXaBu, npas i cBodo.,
rpomMagsiH, a TakoxXx OJ19 OXOPOHW rPOMancbkoro nopsaky, 3anobiraHHS 3/104MHOBI,
3’ACyBaHHS iCTUHW Mg Yac PO3CigyBaHHSA KPMMiHANbHOI CripaBu, SKLLO iHLIKMMMK CMOo-
cobamum oTpmMMaTK iHpOopMaLito HEMOXINBO, NONepeaXXeHHs1 PO3rooLEeHHs iHpop-
Mauii, ogep>xxaHoi KOH®IAEHUiIMHO, ab0o ANng NiATPUMaHHSA aBTOPUTETY I Heynepenxe-
HOCTI NpaBocyaas.

O6MeXeHHs1 KOHCTUTYLIMHMX MpaB i cBOOOA, NMIOOVHU | FpOMadsiHMHA 3 Ha3BaHMX
nigcTaB CNpsSMOBaHE Ha AOCSATHEHHS PO3YMHOro GanaHcy MiX iHTepecamMm OKpeMmx
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0cib, cycninbcTBa Ta Aepxasn. OgHak Ha NPaKTULj HEMOOANHOKVUMW € BUNAAKN, KON
3aKOHO4aBeLb | NPaBO3aCTOCOBHI OPraHy HaaToO WMPOKO HTEPNpPeTYyioTb A0NYCTUMI
0BOMexeHHs 3a3HaveHnX nNpae i cBo60, 0COONMBO B iHTEpPECax HaLjoHaNbHOI 6e3neku,
BHACIZLOK YOro CrOTBOPIOETLCS abo B3arasi HIBENMETLCS iXHA CYTHICTb. Kpim Toro,
4aCTO rPOMaASHU rinepOoNi3yoTb 0OCAT HANEXHUX iIM KOHCTUTYLIMHUX NpaB i CBOOOL,
Ta MeXi IX peasnisauii, CTaBnATb CBOI iHTEpPECH BULLLE 3a HaLlioHabHi, @ TOMY BBaXatloTb
HenpaBOMiIPHUM BCTAHOBJIEHHSI OyOb-sIKMX OOMEXEHb LLOAO0 HUKX, HaBiTb i3 METO
3abe3neyvyeHHs HalioHanbHOi 6e3nekul.

MNMUTaHHAM NPaBOMIPHOrO OOMEXEHHSI OKPEMUX KOHCTUTYLIMHUX MpaB i cBoOOn,
NOAMHN | FpOMaasiHMHA B YKPAiHi NpUCBATUAM CBOI HAyKOBI AocnioxeHHa A. CamoTyra,
H. Kywakoea, M. CasuuH, H. CaBiHoBa, M. CeniBoH, C. PabiHoBu4, B. dinatos,
C. LeRuyk. Mpobnemn 3abe3neyeHHs HaLioHaNbHOI 6e3nekn Halloi aep>xasu 6ynu
BUCBITNEHI y npauax O. baHtunwesa, [l. BepeneeBa, |. Pwxosa, I CutHuka,
B. Mangpareni, €. Ckynunwa, O. LWamapu, O. LLIMoTkiHa Towo. Hessaxatoum Ha pisHe
PO3YMiHHSI MOHATTS «HauioHanbHa 6e3neka», HayKOBLL J0MyCKalTb OOMEXEHHS KOH-
CTUTYLiMHKX NpaB i cBoOoO NIOANHM | FpOMadsiHUHA B iIHTepecax HauioHanbHOi 6eane-
K1, OAHAaK HAMU He BUPOBGNEHO EAVHUX KPUTEPIIB A1 TAKOrO OOMEXEHHS, L0 YCKNa-
HIOE NOro NpakTU4Hy peanisawiio.

Ha Hawy nymky, B yMOBax 30BHILLHbOI 36pOMHOI arpecii npoTn YkpaiHu, posnanto-
BaHHSA Ha 11 TepnTOoPii MiXKHaLIOHANbHUX, MXXKPENIriMHUX Ta iHWKWX couianibHUX KOHOIK-
TiB, MOCUNEHHS EKCTPEMICTCbKOI Ta TEPOPUCTUYHOI AiSNbLHOCTI BUHMKNA noTpeba y
nepernaji iCHyl4YMX JOKTPUHANBHUX | 3aKOHOAABYMX NiAXOAIB A0 0OMEXEeHHSI KOHCTU-
TYUiIMHMX NpaB i cBoOOA4 NIOANHK | FpOMaasiHMHA B iHTepecax HaljioHanbHOI 6e3neku.
Beaxaemo, Lo Ang HanexHoro 3axucTty cyBepeHiTeTy YkpaiHu, BiAHOBNEHHSA 1T Tepu-
TopianbHOI LiNiCHOCTI, 36epexXeHHs OEeMOKPaTUYHOro MPOEBPOMNENCHKOro BEKTOpa
PO3BUTKY HEOOXiAHMIA HOBMIA Nigxig, 40 NpobnemMn peanilauii BkazaHux npas i cBo60L,
Mg Yac 34INCHEHHS 3aX0AiB LWOoO0 3aXUCTY YKPAIHCBKOT Aep>KaBHOCTI.

OCHOBHOI METOI LbOr0 AOCNIAXKEHHS € BUCBITNIEHHS TEOPETUYHUX | NPAKTUYHUX
NPo6s1eM 0OMEXEHHS KOHCTUTYLIMHUX NPaB i CBOOOA, NMIOANHN | FpOMaAsiHUHA B YKpaiHi
B iHTEpEeCcax HaLioHanbHOT 6e3nekul.

IcTOpMyHO HaujoHanbHa 6e3neka TpMBaNUiA Yac po3rnsganacs B acnekTi 3axXncTy
Jep>xasWn Bif, 3arpo3 pi3HOi reHes3n, 04HaK i3 PO3BUTKOM CYCMiJIbHUX BIGHOCUH 11 3MICT
3MiHMBCA. Peanii cborogeHHsa cBig4aThb, LLO napagurMa HauioHanbHOi 6e3nekn BXxe
[AaBHO BULLNG 32 MeXi 3a6e3neveHHs 3aX1UCTy CYBEPEHITETY 1 TEPUTOPIANBLHOI Linic-
HOCTI [ep>aBu Bif, 30BHILLHIX Ta BHYTPILWHIX 3arpo3, 0 AKMX TPaguUINHO HanexaTb
36pOViHI cunu i cneucnyxom iHo3eMHUX AepXaB, a TakoX CenapaTUCTChKi Ta Tepopurc-
TUYHI YrpynoBaHHs. Y cydacHUX yMOBax KaTeropis «HaujioHanbHa 6e3rneka» OXOomnoe
NUTaHHSA ©Ee3MNeYHOro iCHyBaHHS He TiNbKU OepXaBu, a A CyCniNbCTBa Ta JIIOANHN.
BinbLue Toro, came 6e3neka 0CTaHHbLOI y AEMOKPATUYHUX AepXaBax cTana BU3HaBaTu-
CS1 HABULLIOIO COLLiafIbHOO LLIHHICTIO. Y 3B’A3Ky 3 UMM nopsp, i3 HeoOxiaHicTio 3a6e3-
NneYyeHHs1 BOEHHOT Oe3Mnekn Ta rPOMaACbKOro NopsiaKy BUHMKIA NOTpeba y CBOEYACHO-
My BUSIBNIEHHI, 3anobiraHHi M HelTpani3auji peanbHUX i NOTEHUINHNX 3arpo3 Haujio-
HaJIbHMM iHTepecaM Yy AYyXOBHIN, IHPOPMAaLiNHIN, eKONOTiYHIA, EKOHOMIYHIN, NCUX00-
rivyHif, NPaBOBIN, TEXHOMEHHINM Ta iHLWKX cdepax CyCnisIbHOro XUTTS.

HauioHanbHa 6e3rneka cTana KOHCTUTYLIMHOIO KaTeropieto, i, $Kk CTBepaXye
L. lapapxaes, y 3aranbHUX pucax ii MOXHa TIyMadmTh K CYKYMHICTb 3aX0AiB i3 3axu1c-
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TY KOHCTUTYLIMHOroO nany Bif NiApPMBHOI OiANIbHOCTI K 3a MeXaMu, Tak i BcepeauHi
kpaiHn'. Mig TepmMiHOM «HauioHasbHa 6e3neka» TakoX PO3yMiloTb CTaH AepXaBu, Lo
XapaKTepPU3YETLCH CYKYMHICTIO AePXXaBHO-MPaBOBUX | CYCMiNIbHUX rapaHTil, siki 3a6e3-
neyvyTb HEOOXIAHNIA PiBEHb 3aXMLLLEHOCTI IHTEPECIB KOXHOIO rpoMaasHuHa, CyCnifb-
CTBa i CyBEPEHHOI Aep>XXaBu B LLiJIOMY Bif, ABHUX | MOTEHUIMHUX BHYTPILLIHIX Ta 30BHILLIHIX
3arpoas, Lo CTBOPIOE YMOBU A5 cTabifibHOro BceGiyHOro nporpecy?.

BoaHouyac He BCi ¢daxiBLi NO3NTUBHO CMpUAMaloTb KaTeropito «HaljioHanbHa 6e3-
neka». Tak, [1. Cmainni Bkasye Ha Te, WO «OKpeMi nibepanu, NporpecunBHi i AeMokpaTu
BU3HAOTb, MNPUHAMMHI iHTYITUBHO, WO “HaujoHanbHa 6e3neka” € KoOgoBUM C/TIOBOM AJis
Tpanbaniamy, B TOM 4ac Sk “npasa NOAUHN" € KOOO0BMM CIIOBOM /11 BEPXOBEHCTBA
npasa»3. BBaxaemo, L0 NeBHe 3aHEMNOKOEHHS, NOB’A3aHe i3 LiEl0 KaTeropieto, Moxe
OyTW CNpUYMHEHEe 3HAYHOK 3aKPUTICTIO AiSNIbHOCTI OKPEMUX OpraHiB nyoniyHoi Bnaau
Ta/abo HEePO3YMIHHAM CYTHOCTI 11 BaXX/TIMBOCTI YCiX ii cknagoBmx enemMeHTis. [poTte Mu
NnepekoHaHi, Wo Yy AeMOKpaTUYHIA AepXaBi kaTteropis «HaujoHanbHa 6e3neka» He
Moxe ByTun 3arpo30to s CyCninbCTBa Yu iHAMBIAA.

Y pocnipxeHHi ompekTtopa ApxiBy HauioHanbHOi 6e3neku CnonydeHux LUTaTis
Amepuku npu yHiBepcuteTi iMeHi Ixopaoxa BawuHrtona T. BnaHToHa BKasaHo, LWO
HaujioHanbHa 6e3neka cama no cobi He € LiHHICTIO, — Le CTaH, SK1A Aae HaLii MOXn-
BiCTb 3axuLLIATU CBOI LiHHOCTI4. Ha aymky B. Bypk-BaiiTa, npasa i ceo60au NoamHn Ta
HaujoHanbHa 6e3neka Hacnpas/i AONOBHIOTL OHE OAHOro. binbLue Toro, HaykoBeLb
chOopMyIIOBaB TPU rinoTesn LWoa0 3B’ A3KY CTYNEeHd NopyLUeHb Npas JIIANHU 3 NPod-
BaMV MiXAepXaBHOI arpecii, a came: 1) gepxasu, AKi CMCTEMATUYHO MOPYLUYIOTb
npaea i cBO60AM CBOIX FTPOMAASH, LWBMALLE 32 BCe, OpaTUMyTh y4acTb Y MiDKHAPOLHIN
arpecii; 2) nepxaBu, B KMX NMpasa i ceo60An NIOANHK | rpOMaAsiHMHA 3axULLEHI Noce-
penHbo abo nobpe, HaBpsaa UM ByayTb 6paT yHacTb Y MiXKHAPOOHIN arpecii; 3) aepxa-
B, B SIKMX MOBAXaloTb Npasa i cB060AM NIOANHY | rpOMaasHMHA, MOXYTb 6paTh y4acTb
Yy MiXXHAPOLHI IHTEPBEHLIT BUKJTIOYHO Ha NigCcTaBi HOPM MiXHAPOLAHOro npaea Ta 3
METOI0 3axXMCTy Nnpae i cBo60, rpoMasaH Bif, NopyLLeHb 3 60Ky BlacHOi aepxasud.

' lapagxaes /[. 5. HaumoHanbHas 6e30nacHOCTb U Npeaesibl orpaHuyeHns npas yYenoBeka /
A. A. lapapxaes // lOpungnyeckmin BecTHuk. — 2006. — Ne 2. — C. 78.

2 Ctpenbbuibka J1. CtaH ynpasniHCLKOI enitu Ta ii BNvMB Ha HauioHanbHy 6e3neky Ykpaiiu /
J1. Ctpensbuubka, M. Ctpensbuupkuii // @opmMyBaHHS 4EMOKPATUYHOIO Ta e(PEKTUBHOMO Aep-
XK@BHOrO ynpaeniHHA B YkpaiHi : matepiann Hayk.-npakT. cemiHapy, 11-12 6epesnsa 2002 p. /
3a 3ar. pea. B. I. Jlyrosoro, B. M. Kuagesa. — K. : Bug-so YALLY, 2002. — C. 253.

3 Smiley J. Why human rights are more important than national security [EnekTpoHHWi
pecypc]. — Pexum pgoctyny : http://www.huffingtonpost.com/jane-smiley/why-human-rights-
are-more_b_73286.html

4 Blanton T. S. National Security and Open Government in the United States : Beyond the
Balancing Test / T. S. Blanton // National security and open government : striking the right
balance / Campbell Public Affairs Institute, The Maxwell School of Syracuse University. —
Syracuse, New York, 2003. — P. 33 [EnexkTpoHHuin pecypc]. — Pexum goctyny : http://www.
maxwell.syr.edu/uploadedFiles/campbell/events/NSOG.pdf

5 Burke-White W. W. Human Rights and National Security : The Strategic Correlation /
W. W. Burke-White // Harvard Human Rights Journal. — 2004. — Vol. 17. — P. 254 [EneKTpOoHHWIA
pecypc]. — Pexxum poctyny : https://www.law.upenn.edu/cf/faculty/wburkewh/workingpapers/
17HarvHumRtsJ249(2004).pdf
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Ha cborogHi nepLuoyeproBy 3arpody HaljioHasbHI 6e3neLi CTaHOBNATbL GakTopu,
AKi BMJNBAOTb HA PO3BUTOK MPOMAAAHCLKOro CYCMifibCTBa, a CaMe: 3HMXKEHHSA AKOCTI
Ta PiBHA XNTTA HACeNEeHHHA, eKOHOMIYHI Ta PiHaHCOBI KPU3KW, 3POCTAHHS PIBHA 3/I04MNH-
HOCTI, Mi>XKHaLioHaNbHi Ta MiXXKOHMECINHI KOHDNIKTK, a He NoniTu4yHa 6opoTeba NapTii,
NopYyLUEeHHs B3aeMoMii rinok Bnaam, 3MmiHa ypsaais Towo. Came He30anaHCOBaHICTb Y
coujasibHiM NpakTuLi iIHTepPeCiB CyCninbLCTBa, AeP>KaBu, PiI3HUX COLaNbHUX rpyn i OKpe-
MOi 0cobU € OfHIED 3 HaCepMo3HiLLMX Npobnem. Big, ii BUpiLLeHHS 3anexuTb cTabinb-
HICTb BHYTPILLHBOMONITUYHOI CUTYyaLi B oepxasi'.

3abeaneyeHHs HauioHanbHOI 6e3neku 3AiNCHIOETLCS KOMIJIEKCHO [OepXXaBoto,
IHCTUTYTaMM rPOMaAAHCLKOrO CyCnifibCTBa Ta rpoMagdHamMu, ski B MexXax, BU3Hade-
HMX 3aKOHO4aBCTBOM, YIOBHOBAXEHI Ha 34iNCHEHHA 3aX0AiB WOoA0 BUSBJIEHHS, 3aro-
GiraHHs | HelTpanisauji peanbHUX Ta MOTEHLUIMHNX 30BHILLHIX i BHYTPILLIHIX 3arpo3
HaLjioOHaNbHUM iHTepecaMm.

Xouya B KoHcTuTyLji YKpaiHu BiaCyTHS HOpMa, sika nNpsiMO 3000B’A3Ye Oep>KaBy
3axuvLaTh HaujioHanbHy 6e3neky, Ha Hally AyMKY, Takuii 060B’A30K € iMMAAILUTHUM i
BUNAunBae 3i 3micTy ii ctaren 3, 8, 11, 16, 17, 18, 27, 32, 34, 36, 37, 39, 44, B akux
3aKpinaeHo OCHOBM KOHCTUTYLLIMHOIO Nnaay Ta npaea i cBob6oau NOANHN | TPOMaasHUN-
Ha, Ta ctaten 92, 106, 107, 116, y 9k1x BU3HAYEHO OKPEMI MOBHOBAXEHHS IMaBu aep-
XaBu, napnameHTy, ypsay Ta Paam HauioHanbHOi 6e3nekm i 060poHU YKpaiHu.
O60B’A30K rpoMasH 3axmLLAaTX HaLjioHaNbHy 6e3MneKy BUMNAMBAE 3i 3MICTy cTaTen 17,
65 OcHOBHOroO 3akoHy YkpaiHu®.

HocnipxeHHs amicTy ctatel 3, 4 3akoHy YkpaiHu «[1po 0CHOBM HaLjoHaNbHOI 6e3-
neku Ykpainu»® gae nigctasu cTBEpOXKYBaTH, LLLO FOSIOBHUM CY0’EKTOM 3a6e3neyeHHs
HaujioHanbHOI 6e3nekun YkpaiHu € aepxara B 0C0bi OpraHis Aep>kaBHOi BNaam, OpraHis
MiCLLEBOIr0 CaMOBPSilyBaHHS, iX NOCaA0BMX Ta CIyX00BMX 0Ci6. Y Mexax CBO€ei komne-
TeHUii BOHW HaLi/IEHI LUMPOKMM KOJIOM MOBHOBaXeEHb, peasidauis SKux npsgMo 4m ono-
cepenkKoBaHOo NoB’si3aHa 3 HEOOXiAHICTIO 0OMEXEeHHS! KOHCTUTYLiIMHNX NpaB | ceBobon,
OKpEeMUX rpoMafisiH i3 MeTOI 3aXMUCTY BianoBiaHMX 06’€KTiB HaLiOHaNbHOT 6e3neku.

B YkpaiHi, 9K i B 6inbLIOCTI Aep>aB CBIiTy, KATEropis «HauioHanbHa 6e3neka» 0xon-
JIIOE 3HA4YHe KOJIO MUTaHb Y Pi3HUX cdepax CycniibHOro XuTTs. Lle nossonge Hanoto
LIMPOKO TNYyMAyYUTK ii 3MICT i, K HAcnifoK, AOBINbLHO ONepyBaTv HUM NPU 0OMEXEHHI
npae i ceobO0, NOAVHY | FpOMaAsiHMHA Ta NMPY NoKapaHHi 0cib, ski CBOIMY BUCNOBJIIO-
BaHHAMUW YM AiSIHHAMM i1 3arpoxytoTe. Kpim Toro, cdepa 3abe3neyeHHs HauioHanbHoi
0e3nekn € Haa3BUYAMHO CKNagHOoW ANns pedOopMyBaHHS Ta KOHTPOJIO, OCKiNbKM 3
006’ EKTUBHUX NPUYNH BiLOMOCTSIMM NPO peasibHe CTaHOBULLE Y Aep>KaBi Ta CyCniNbCTBI
BOJIOZJ€ 0OCUTb OOMEXeHa KiflbKiCTb Jioaei.

BpaxoBylouM CyTHICTb HaujioHanbHOi 6e3neku, 3axoau wono ii 3abesnevyeHHs
30INCHIOITLCS, FK MPaBwiio, NMPUXOBaAHO, i3 BCTAHOB/IEHHAM PEXUMY CEKPETHOCTI.

' Asnves M. M. HaumoHanbHaa 6e30nacHOCTb U Hacunve (ryMaHuTapHble acnekTbl HauMoHas b-
How 6e3onacHocTn) / M. U. A3nues, 3. C. N33aTtaycT // BecTHMk OMcCKOro yHmBepcuTeTa :
Cepus «[MpaBo». — 2011. — Ne 3. — C. 51.

2 KoHcTuTyuia Ykpainu : 3akoH Ykpainu Big, 28 uepsHsa 1996 poky Ne 254k/96—-BP [EnekTpoHHMiA
pecypc]. — Pexum poctyny : http://zakon4.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%80/ print1433952552926590

3 Mpo OCHOBWM HauioHanbHOI 6e3neku YkpaiHu : 3akoH YkpaiHu Big 19 yepsHa 2003 poky
Ne 964-1V // BipomocTi BepxosHoi Paaun Ykpainn. — 2003. — Ne 39. — Ct. 351.
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Y 3B’A3KYy 3 UMM rpOMafCbKUM aKTUBICTaM, XypHasicTaM Ta rnpaBO3axUCHUKaM ayXe
BaXKKO OOMOITUCS Bif, opraHiB nyonivyHOi Bnaam OOCTOBIPHOI, 06’€KTUBHOI Ta MOBHOI
iHbopMaLji 3 NUTaHb, SIKi CTOCYIOTbCS HaLjioHanbHOI 6e3nekn, y TOMy 4uchi Wwoao0
0Or'pyHTOBAHOCTI BCTAHOB/IEHHSA KOHKPETHUX 0OMEXeHb KOHCTUTYLIMHUX NpaB i CBO-
604 noavHKW | rpoMaasiHMHa. Taka iHdopMauisa He 3aBXAWM HAaOAETbCHA HaBiTb Micns
3BEPHEHHS 00 CYAIB 3arasbHOI IOpUCAVKLIT 3 BIANOBIOAHUMUN BUMOramMu.

OOHUM i3 FONOBHUX NMUTaHb CY4aCHOCTI € Te, Y/ BKloYa€e 3ab0e3ne4eHHs HalioHasb-
HOi 6e3nekn 3axncT npae i cBOOOA, NOAMHN | FpOMadsiHNUHA, 0COBIMBO KOHCTUTYLLiN-
HUX. 3a TBepPAXEHHAM daxiBUiB, HA HbOrO HEMA€E OAHO3HAYHOI BiAMNOBIAj, OCKINbKU
TOYKM 30pY NPaBO3axMCHUKIB Ta 0Ci0, BianoBiganbHNX 3a 3ab6e3nevyeHHs HaLioHaNbHOI
6e3nekn, WBMALle 3a Bce, Biapi3HATMMYTbCA. ToMy Mae pauito b. Ankok, akuii BBaXae,
LLO Y Lii cuTyaLii Hankpalle BAaTUCS 40 NOLLYKY NpaBuibHOro GanaHcy'.

Y nemMokpaTtuyHin oepxasi, 9K CTBepaXye npodecop B. HOMOKOHOB, Mae icHyBaTn
PO3yMHUIN BanaHc MixX NpaBamMu i 060B’A3KaMu, MiXXHAPOAHMMU iHTepecamu ocobu,
cycninbcTea i Aepxasu. Ha 1ioro nornsa, NOpPyLUeHHs Lboro 6anaHcy npmM3BoanTb 40
3N0BXMBAHHA MNpaBamMu i cBob6ogamMm, MOSIBU HeraTMBHUX CoOLjaNibHUX HacChiakKi.,
ocnabneHHs aep>XXaBHMX Havas, NopyLUeHH 3aKOHHOCTI. JOCniaHMK HaronoLye, Lo
KOXEH MOBUHEH BMITU 6Q4MUTM, PO3YMITU Ta 3HAXOAUTU Lel BanaHc, i 3ayBaxye, Lo
npu LbOMY Y Pi3HUX AepXaBax BiH He Oye 0JHAKOBMM, HaBiTb y CaMiil Aep>KaBi B Pi3Hi
iCTOpPWYHI Nnepioav BiH 6yae BiApi3HATUCS, aaXe 3aNeXuTb Big, eKOHOMIYHOrO PO3BUTKY,
coujianbHO-MONITUYHOI 0OCTAHOBKW, HASIBHOCTI 30BHIlLHIX a®0 BHYTPILLHIX 3arpo3
TOLLLOZ?.

3aranom npobseMa B3aeEMO3aeXxXHOCTi HaLioHanbHOi 6e3nekn Ta npae i cBo6on,
NOMHN | rpoMagsHuHa He € npobnemMoto BMOOpY 3a npuHUmMnom «abo/abo», BOHA
nepenbavae MnoLyk KOMMPOMICY Mix 3abe3neyvyeHHsM HalioHanbHOi 6e3neku Ta
OOTPUMaHHAM 3a3HadeHnx npas i ceoboa®. Ha Hally aymky, xapaktep 0OMeXeHb KOH-
CTUTYLINHKX NpaB i cBoOOA4 NOANHM | FpOMadsiHMHA B iHTepecax HaljioHanbHOi 6e3ne-
KW, X BUOW, NigctaBu, yMOBU, CTPOKM 3aCTOCYBaHHS, HACNigkuy, a TakoX couiasibHe
CMAPUNHATTS € BaXJ/IMBUMU KPUTEPIIMUN BU3HAYEHHA OEMOKPATUYHOCTI OepXaBHOro
yrnpaeniHHA Ta 3piNoCTi FPOMaAAHCLKOro CyCcnisibCTBa.

3rigHo 3 OcHOBHMM 3akoHOM YKpaiHu B iHTepecax HaujoHannbHOi 6e3nekn aonyc-
KaeTbCA 0OMEXEHHSI TakMX KOHCTUTYLIMHMX npaB i cBoO6Oa, NIOANHU | rpOMaasiHUHA:
npaBo Ha 0cobUCTe Ta ciMelHe XUTTa (cTaTTa 32); NpaBo Ha cBOOOAY AYMKM i CnoBa,
Ha BiflbHE BUPaXeHHS CBOIX NOrNsAiB i NepekoHaHb, NPaBo BiNlbHO 36upaTtun, 36epiratu,
BUKOPMCTOBYBATM i NOLUMPIOBATY iIHDOPMaLLilO YCHO, MMCbMOBO ab0 B iHLLMIA CNOCIO —
Ha cBill BMOIp (cTatTa 34); npaBo Ha cBoboay 00’edHaHHS Yy NONITUYHI NapTii Ta rpo-

" Allcock B. Protecting National Security and Human Rights [EnekTpoHHuit pecypc]. — Pexum
noctyny : http://www.doj.gov.hk/eng/archive/pdf/art250603e-1.pdf

2 HomokoHoB B. A. lMpaBa 4enoBeka 1 HauyoHanbHas GesonacHocTs / B. A. HomokoHoB //
KpuMunHonormnyeckumin xxypHan bankanbCkoro rocyaapCTBEHHOIO yHMBEPCUTETA SKOHOMUKMK U
npaea. — Wpkytck : Usp-Bo BIY3rl, 2008. — Ne 2. — C. 5-6.

3 Uszzargyct 3. C. O. HaumoHanbHas 6€30MacHOCTb B KOHTEKCTE 3alLMLLEHHOCTU MpaB Yesio-
BeKa: KOHLeNTyasbHble NOAXOAbl, POCCUMACKAaa MOAUTMYecKas npakTuka : aBToped. auc. ...
KaHa. nonut. Hayk / 3. C. O. U33atayct. — M., 2006. — C. 11 [EnekTpoHHUIA pecypc]. — Pexunm
noctyny : http://cheloveknauka.com/natsionalnaya-bezopasnost-v-kontekste-zaschischen-
nosti-prav-cheloveka-kontseptualnye-podhody-rossiyskaya-politicheskaya-p
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Mafcbki opraHisauii (ctatra 36); npaBo 36upartmcs MupHo, 6e3 36poi i NpoBoANTH
300pu, MITUHIK, Noxoau i AemMoHcTpauji (cTatTa 36); npaBo Ha cTpairk (cTaTTa 44).
Ockinbkn 3abe3neyeHHs HauioHanbHOI 6e3nekn BKIKYAE TakoX NPOTUAiK 3104MHAM
npoTn ii OCHOB, 3 METOID iX NonepeaXeHHs MOXYTb OyTK 0OMeXeHi Taki npasa, BCTa-
HoBneHi B KoHcTuTyLji YkpaiHu: npaBo Ha cBobody Ta 0COOUCTY HEAOTOPKAHHICTb
(cTatTa 29); NpaBoO Ha HeAOTOPKaHHICTL Xxuntna (ctarta 30); NpaBO HA TAEMHULKO NIUC-
TyBaHHS, TenedoHHMX PO3MOB, TenerpadHOi Ta iHWOoi KopecnoHaeHLii (cTatTa 31)7.
HaBepneHwnin nepenik npas i cBob6oA, sKi NiansaraioTb 0OMEXEHHIO, CNIBMIPHUIA 3 MiX-
HapoAHMMU 3000B’A3aHHAMUN AepXaBu, BU3HAYeHUMU Yy 3aranbHili geknapadii npas
noanHn 1948 poky, MixHapogHOMy nakTi MPO rpOMaAsHChbKi i MONITMYHI nNpasa
1966 poky, MixHapogHOMY MakTi MPO E€KOHOMIYHi, CcoLljiasnbHi i KyAbTypHi npasa
1966 poky, KoHBeHLii Npo 3ax1CT npaB N0ANHY | OCHOBOMOMOXHKX cBo60a 1950 poky.

O6BO0B’A3KOBOIO YMOBOI 0OMEXEHHS KOHCTUTYLLINHMX Npae i CBOOOA, NMIOANHN i rpo-
MafsiHMHA € Te, L0 BOHO MOXe BifOyBaTUCS NuLLe Ha NiAcTaBi Ta y BUNaaKax, BU3HA-
YeHUX Yy 3aKOHi, i, AK Npaswio, 3a pieHHaM cyay. Y HauioHanbHOMY 3aKOHOOABCTBI
3aKpinaeHo NpoLecyanbHUA NOPSO0K 3AINCHEHHS Takoro obmMexeHHs. OpraHun oep-
>XaBHOI Blaan, OpraHM MiCLLEBOro caMoBpPsiAyBaHHS, iX NocanoBi Ta cy>00Bi 0cobum
3aN1exHo Bif, GpakTUYHMX 0OCTaBMH YMOBHOBAXEHI CAMOCTIMHO ab0 Yepes3 3BEPHEHHS
0o cynoy obupat cnocobu 3abeanedyeHHs HauioHanbHOI 6e3neku. BogHovac BiocyT-
HICTb HANEXHOro KOHTPOJIIO 3a IXHbOIO AiAJIbHICTIO Ta HeA0CKOHANICThb Npoueaypu npu-
TATHEHHS1 BUHHMX OCiO 00 PUANYHOI BiANOBIAANbHOCTI MOXYTb NPU3BECTU OO0 Han-
MipHOro OOMEXEHHSI KOHCTUTYLIMHMX npaB i cBoOOA, NOAMHW i rpoMagsiHuHa Ta
MOB’A3AHUX i3 LM TAXKNX HACNIOKIB.

Tak, HanpukiHui 2013 — Ha noyaTtky 2014 poky maiike Bcs TepuTopis YkpaiHu yna
OXxonJjieHa MaclTabHUMM akLisIMX coLiafibHOro NMPOTECTY, CMPSIMOBAHUMMU HA 3MiHY
NOMITUYHOIO 1 EKOHOMIYHOIO KYpCY Aep>XaBu. 3 METOK 3aXMCTy TOro4aCHUX «HaLio-
HanbHOi 6e3nekn» Ta «rPOMaACbKOro NOPsSAKY» NPABOOXOPOHHI opraHn 6eanocepea-
HbO, @ TakOX 3a AOMOMOrol CyAiB 3arafbHOi IOPUCAMKLii HaMmaranucsa y 6yab-aKkuin
cnoci6 3abopoHUTM peanisaLiio rpoMaagsHaMy CBOIX KOHCTUTYLIMHMX NpaB i cBoboa,
30KpeMma, Ha BOJjiB, ki Ha CBOiX aBTOMOOGIiNSAX Opann y4acTb Yy akuii «<ABToMangaH» i
3aKOHHO pPyxanucs y KOJIoHax, CKnaaanncs HeoOrpyHTOBaHI aAMiHICTPATMBHI MPOTOKO-
JI1 NP0 NOPYLUEHHSA NPaBwsl LOPOXKHbOIO PyXY, i, AK HACNIOOK, iM NPU3Ha4Yann nokapaH-
HS Y BUrMsaAi Nno36aBneHHs BOAICbKMX npai. KpimM Toro, oyxe 4acto 3a GopmasibHUMM
nigctaBamy 3aBOPOHSNM NPOBEAEHHS 3aKOHHUX MUPHUX 3i6paHb, MITUHTIB | JEMOH-
CTpauinn, AesKnUX rpoMaacbkKnx akTUBICTIB 3aapeLUTOBYBasIN, a B iXHIX MOMELLUKaHHAX Y
Ha PoboYMX MiCUSX NPOBOANAM OOLLYKM i BUIMKM aritauiiHnx maTtepianis, AOKYMEHTIB,
KOMMN't0TepPHOro o61agHaHHS TOLLO.

Lii okpemux cyb’ekTiB 3abe3neyeHHs HalioHanbHOI 6e3nekn y Ha3BaHui nepion,
e Nigcunun coujianbHy HaNpyry B CYCninbCTBI Ta Npu3Benn Ao 36pONHOro NpoTu-
CTOSIHHSI, B SIKOMY 3arvHyno 6araTo rpomMafsH, y TOMY YUCHi MPaBOOXOPOHLLB.
Y nopanblloMy coujanbHOK HecTabinbHICTIO ckopucTanacs Pocilicbka denepadis,
sika aHekcyBana ABTOHOMHY Pecnybniky Kpum T1a micto CeBacTtonons, iHiuitoBana i
YCINgKo nigrpymMana cenapaTtncTCbKy, EKCTPEMICTCbKY Ta TEPOPUCTUYHY AiSSIbHICTb Ha

T KoHcTuTyuis Ykpaitu : 3akoH Ykpainu Big, 28 uepsHa 1996 poky Ne 254k/96-BP / [EneKkTpoHHWI
pecypc]. — Pexum poctyny : http://zakon4.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%80/ print1433952552926590
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TepuTOoPIi HALLOI Aep>KaBKn, BHACNIAOK YOro okpeMi panoHn JoHevy4nHu 1a JlyraHwmHm
BUSIBUINCS TMMYACOBO OKYMNOBaHMMW.

IcTopuYHUIA OOCBIA NOKa3ye, Lo KON npaea i ceo6oau NIOANHW BTPaY€eHi, TO ayXe
BaXKO, Malixe HEMOXNNBO ix BiaHOBUTU. OpraHun ny6nivyHoi Blaan, 3axuLiatoym oep-
>KaBy, CYCMiJIbCTBO i FPOMAAsAH, He MOBWHHI NopywyBatn dyHOaMeHTasbHi npasa i
cBObOOAM NOOVHY | TPOMaAsiHMHA, afke Y TakoMy pasi AepkaBa BXe He Oyae Takolo, K
BOHA €, B Hill NaHyBaTUMYTb iHLLI LIHHOCTI'. Y 3B’A3KY 3 LM BBaXaeMo, L0 B YkpaiHi
NoTPIGHO NepernsHyTM 3aKkoHoaaedy 6a3y LWoAO0 LMBINbHOrO KOHTPOJIO 3a fisibHICTIO
cy0’ekTiB 3a6e3neveHHs HauioHanbHOI 6e3neku, aaxe YAHHE 3aKOHOAABCTBO He y6e3-
Meyunsio Kpainy Big, XXaxnMBumx NOLin, WO Mann Micle y PO3MaHYTUIA Nepioa.

Ha Haw nornaa, HeobxiaHO copMyBaTH i 3aKPINUTX HA 3aKOHOAABYOMY PiBHi YiTKi
KpUTEPIi OLLIHK/ NPaBOMIPHOCTI OOMEXEHHSI KOHCTUTYLLIMHWX NpaB i CBOOOA, OAMHM i
rpomMaasiHMHa B iHTepecax HauioHanbHOi 6e3nekun. s uboro AoLUiIbHO 3anpoBaanTy
Tak 3BaHUI TECT HA NPOMNOPLINHICTb, IKMIA BUKOPUCTOBYETLCS CyAamu 6aratboxX 4EMO-
KpaTu4HMX aepxas. Llel TecT npoBoanThCsa y ABa eTanun. Ha nepluomy etani Heobxiz-
HO BCTAQHOBUTMU, LLLO OPraHu nyoniyHoi Bnaam CBOiMU AisMu cnpasaj 06MeXunm okpeMi
npaea i cegoboan. Ha apyromy etani Lj opraHM MarTb MPOAEMOHCTPYBATH, LLLO BOHU
BOANNCS [0 TakuxX 3aXOAIB i3 MEBHOK NEriTUMMHOK METO i Lo 3anpoBakeHi obme-
KEHHSA NPONOPLLMHI L MeTI.

Cam TeCT BKJItOHaE TPU KpUTepii: No-nepLue, 3acid, obpaHuii opraHaMmu nyonivyHoi
Bnaav Oss OOCSArHEeHHS MeBHOI METU, MOBUHEH NiAXOANTW ONS OOCArHEHHS LiEi MeTun
(oopeyHicTb); no-gpyre, 3 ycix nigxoaswyx 3acobie Mae Oyt ob6paHO Takuii, KU
nependayae MiHiManbHe 0O6MeXeHHs nNpaB i cBO604, NPUBATHOI 0COOU (HEOBXIAHICTb);
no-TpeTe, WKoAa, 3aBAaHa npuBaTHili ocobi Yepes obMmexeHHs ii npae i ceobon, Mae
OyTV NPOMOPLINHOK BUrOAj opraHie nyonaiyHoi BNaanm Woao0 AOCArHEeHHS MOCTaBNeHOoi
MeTM (NPOMOPLINHICTb Y BY3bKOMY CEHCI)2.

Baromunii Kpok y 3axmMcTi KOHCTUTYLIMHUX NpaB | cBOOOA NIOANHM | FpOMaasiHMHA Bif,
CBaBiNIbHOro o6MeXxeHHs1 3pobuB KoHcTuTyuiHuie Cypn, YkpaiHu, BU3HAUMBLLN Y
PiweHHi Big, 8 kBiTHA 2015 poky Ne 3-pn/2015, 10 06MEXEHHSA KOHCTUTYLLINHUX NPaB i
ceobon, Mae nepechnigyBaTtu NeriTMMHy MeTy; 6yT1 3yMOBIEHUM CYCMiNIbHOIO HEOOXia-
HICTIO OOCSIFHEHHS el MeTn, NponopuiiHMM Ta OBrPYHTOBaHUM; y pasi 0OMeXeHHs
npaea 3akoHoAaBeLb 3000B’A3aHMIN 3anNpoBaaUTX Take NMPaBOBE PEry/OBaHHS, ke
[acCTb MOX/IMBICTb ONTUMANbHO OOCATTU IEMNITUMHOT METU 3 MiHIMallbHUM BTPYYaHHAM
y peanisaujto BiANOBiAHOrO Npaea i He NopyLLYBaTWN MO0 CYTHICHUI 3MICT (ab3al, Tpe-
Tith NigNYyHKTY 2.2 NYHKTY 2 MOTUBYBaIbHOT 4acTWHN)S.

' Eric V. Turner Human rights suffer under camouflage of national security [EnekTpoHHWUi
pecypc]. — Pexum poctyny : http://www.state.ct.us/foi/Articles/human_rights_suffer_under.
htm

2 Motue K.-3. AMepukaHCKuii METO[, B3BELLVMBAHNA MHTEPECOB U HEMELIKUIA TECT Ha NMPOMopLm-
OHaNbHOCTb: UcTopmyeckne KopHu / K.-3. Mowe, N. Nano // CpaBHUTENBHOE KOHCTUTYLIMOHHOE
obo3peHne. — 2011. — Ne 3 (82). — C. 61.

3 PiweHHa KoHcTuTyuiiHoro Cyay YkpaiHu y cnpasi 3a KOHCTUTYLIMHUM MOAAHHAM
YnoBHoBaxeHoOro BepxosHoi Pagu YkpaiHn 3 npas nioanHu Woao BianosigHoCTi KOHCTUTYLIT
YKpaiHu (KOHCTUTYLIAHOCTI) NONOXEHb YacTUHKU Apyroi cTatTi 1712 Kogekcy aaMiHicTpaTus-
Horo cygo4mHcTBa YkpaiHu Big, 8 kBiTHA 2015 poky Ne 3-pn/2015 [EnekTpoHHUIN pecypc]. —
Pexum poctyny : http://zakon4.rada.gov.ua/laws/show/v003p710-15
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Y Bunaaky HeoOXiaHOCTI 3anpoBaaXeHHs1 0OMEXEHHSI KOHCTUTYLLIMHMX NpaB i CBO-
6040 NOOVHKM | rpoMadsiHMHA B iHTepecax HauioHanbHOi Oe3nekn OepxaBa Mae B
000B’A3KOBOMY MOPSAKY KEPYBATUCS MiKHApPOOAHUMW cTaHfapTamMu y Ui cdepi,
3o0kpema Cipaky3bKuMn NPUHLIMNAMU TIIyMadyeHHs 0OOMEXEHD i BiICTYMIB BiJ, MONIOXEHb
MiXHapOAHOro NakTy Npo rPOMAaASHCHbKI i NONiITMYHI npasa, MoraHHecOyp3bkuMm
NPUHUMNAMM HaljioHanbHOI 6e3neku, cBo60oaM BUCNOBIOBAHHSA i 4OCTYNY A0 iHPOp-
mMauii, MmobanbHUMM MpPUHUMNAMK HalioHanbHOiI 6e3nekn i ceoboan iHdpopmaLlii
(LiBaHCbLKI npuHUMNN).

B YkpaiHi piBeHb [0BipW HACeNeHHA 00 OpraHiB AepXXaBHOI Blaay Ta OpraHis MicLe-
BOIr0 CaMOBPSAAYBAHHSA, Ha XaJlb, Y>Ke TPUBaJIMIA Yac He HaATO BUCOKUIA. [licnsa TpariyHmnx
noain 2013-2014 pokis, arpecii Pociicebkoi denepaldii cutyauia nuue ycknagHunacs.
3a nigcyMkamMmm COLUOfIoOriYHOro ONUTYBaHHS, NpoBedeHoro LleHTpom PasymkoBa vy
nepiof 3 6 no 12 6epesHs 2015 poky, rpomMaasHu BCe LLE He JOBIPSAIOTb BiNbLLIOCTI opra-
HiB Ny6nivyHoi Bnaaun. BuHatkom € nuwe 36poliHi Cunun Ykpainn Ta HauioHanbHa reap-
nig Ykpainu: im noHicTio goBipsitote 15,9 % T1a 13,6 % pecnoHaeHTiB BiANOBIOHO, a
CKOpiLLIe OOBIPSIOTb, HiX He A0BipAlTb — 45 % Ta 43,1 %. IHWi cy0’ekTn 3abe3neyeH-
HS HauioHanbHOi 0e3nekn MalTb HabaraTo HWXXYI MOKA3HWKW, L0, Ha Hall nornsg,
BMMarae Bif, HUX HEBIOKNaOHOro NMOKPALLEHHS SKOCTi 1 e(peKTUBHOCTI poboTun'.

Hu3bkuiA piBEHb OOBIPM HACENEHHS 00 OKpeMux cyb’ekTiB 3abe3nevyeHHs Haujio-
HaNbHOI 6e3nekn NepeLLIKoaXae HanaroXeHH Ajianory MixXk HUMKU Ta rpoMafsiH-
CbKMM CYCMiNbCTBOM, 0COBIMBO KON BUHUKAE peasibHa HEOOXiAHICTb B 0OMEXEHHI
NEBHUX KOHCTUTYLINHMX NpaB i cBOOOA NOAMHW | rpOMadsiHMHA 3 METOK MpoTuaii
pOCinCbKil arpecii, OisfIbHOCTI CenapaTnUCTCbKMX, EKCTPEMICTChKMX Ta TEPOPUCTUHHUX
YyrpynoBaHb.

dakTnyHi BOEHHI Aji Ha TepuTopii YKpaiHW, akTuBi3aLis NpoTM Hawoi AepXaBu i
HacCeneHHs AMBEPCINHO-MIAPMBHOI, iHHOPMAaLIMHO-NCUXOONYHOT Oi9NbHOCTI Ta nig-
BULLLEHHS PIBHS 3JIOYMHHOCTI CYTTEBO BMIMBAKOTL HA CoLjanbHe 6narononyyys Hace-
NeHHs1. 30BHILLHI Ta BHYTPILLIHI aKTOpW HaMarawTbCs AecTabiniayBaTy CyCninbHi Bif-
HOCWHU Yy BINCbKOBIN, MOJITUYHIN, couia/ibHO-eKOHOMIYHI Ta MiXXHapOAHIN cdepax,
NnociaTN NaHiky 1 xaoc 3aa1s PO3nanioBaHHS CoLianbHUX KOHMIKTIB Ta nocnabneHHs
nepXaBHOI Bnaan, no3daBneHHs ii NeritTMMHOCTI.

OueBuaHO, WO 3a TakuUx YMOB HOPMWU, SiKi pO3pobnsanmca Ans 3axmcTy iHTepeciB
NOANHW, CYCNiNbCTBA | AepXasy B yMOBaxX MUPHOIo Yacy, He Aat0Tb OCTaHHI MOXJN-
BOCTi MOBHOL{HHO 3axUCTUTWU MpaBa, cBOOOAM, iHTEpPecu ¢ LJHHOCTI 3a3Ha4yeHux
Ccy0’eKTiB. Y 3B’A3KYy 3 TUM, LLIO B YKpaiHi He BBEAEHO NMPaBOBOr0 PEXMMY BOEHHOIO YL
HaA3BMYAMHOIO CTaHy, a aHTUTEPOPUCTMYHA OrnepaLis BXe OaBHO BUALLIA 32 MeXi
CBOro Npu3HayeHHs i Habyna 4YiTKo BMPaXeHOro BiliCbKOBO-0OOPOHHOIO xapakTepy,
BUHMKNA NoTpeba y BUPOONEHHI HOBUX 3acaf PYHKLiOHYBAHHS IOAMHN, CYCMiNbCTBA i
Lepxasu.

Beaxaemo, Wo 00 MOMEHTY NMOBHOLIHHOMO BiOHOBJIEHHSA CYBEPEHITETY Ta TEPUTO-
pianbHOI LinicHoCTi YkpaiHu opraHam nyoniyHoi BNnaau, ynoBHOBaXKEHUM HA BUKOHAHHS
dYHKLUi cyb’ekTiB 3abe3neyeHHs HalioHanbHOI 6e3nekn, MatoTb OyTU HagaHi goaat-
KOBi MOBHOB@XEHHS LLLOJO0 MOCUIEHHS OOMEXEHHSI OKPEMUX KOHCTUTYLMHMX NpasB i

" LleHTp PasymkoBa. CouiosnoriyHe onuTyBaHHA: «3apas s Ha3MBaTMMy OKPeMi coujianbHi iHCTM-
Tyuii. 9koto mipoto Bu im noBipsiete?» [EnektpoHHui pecypc]. — Pexum gocTtyny : http://www.
uceps.org/ukr/poll.php?poll_id=1030
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ceobopa noanHn | rpomaasHnHa. Hacamnepepn e cTocyeTbcsl CBOOOAM CNOBa, npasa
Ha iHpopMaLito Ta NpaBa Ha MUPHI 36opu. [JaHe TBePAXEHHS 3yMOBJIEHE TakuM.

3acobu MacoBoi iHpOopMaLLi, BUKOHYIOUN BXINBY PYHKLLIO iIHPOPMYBaHHS Hace-
JIEHHSI MPO NOTOYHI NOAIT B AepXaBi i CBiTi, BOAHOYAC MOLUMPIOTL (YMUCHO abo BUNaa-
KOBO) BiIOMOCTI NP0 AMCIOKaLLlo Ta YncenbHICTb Nniapo3ainie 36ponHux Cun Ykpaiiu,
iHLIMX BiiCbKOBUX POPMYBaHb, ,OOPOBINbHUX POPMYBaHb, BONOHTEPIB. Bigomi Bunaa-
KM aTaKyBaHHA YKPAiHCbKMX Nigpo3aifiB nicna HOBUHHMX pernopTtaxis. KpiMm Toro, 4acto
Taki penopTaxi MicTATb iHpopMalLLito o0 HeaoNikie Ta NpobaemM NoricTUKN, KOMMeK-
TYBaHHS BilNCbKOBUX GOPMyBaHb 0COOOBUM CKN1al0M, TEXHIKOIO, Boenpunacamm, sika
MoXe OyTM BUKOPUCTaHa NPOTUBHMKOM. Tak, Nicns Ha4ebTo HENTPASIbHOrO penopTaxy
Mpo BINCbKOBUI 3aBOA, Ta MOro MOXJIMBOCTI Y MICTi, Ae BiH po3TalloBaHui, novyanm
NoLUMNPIOBATY MOBIAOMIIEHHS MPO MiHYBaHHS Pi3HMX 00’EKTIB, L0 Ha AesK1I Yac napa-
ni3yBano BUPOOHULTBO Ta XUTTELISANbHICTL rPOMaaN.

Ha Halle nepekoHaHHSA, 3anpoBanXyBaT LEH3YPY, Y TOMY YMCIi BiINCbKOBY, B XOA,-
HOMY pasi He MOXHa, OHaK MEBHUM KOHTPO/b 32 KOHTEHTOM BCE-TakM HEOOXiAHUNA.
IHdDOopMaLiiHUI NPOCTIP Mae CrnpuATK KOHconiaauii Hawji, Mobinisauji BCix 3ycunb Ha
3axUCT HaujioHanbHOi 6e3nekun. Y cuTyauii, ska cknanacs, Bkpa HeobXigHO 3BaXUTU
BCi 3a i NpoTu, nopaanTmncs 3 daxisusgaMm nepen TMM, Kk OnpuItogHUTN CEHCaLinHy
iHpopMaLjlo, agxe Bif, LbOro 3anexmTb XUTTS I0AeN Ha NepeoBint Ta O0Ms Hauiji.
Pa3om i3 TM X04HMM YNHOM He MOXHa 3a60POHATY NOLLMPEHHS iIHDOopMaL,i Npo 3510-
YUHM 1 iHLWI NpOTMNpPaBHI AisiHHS, CKOEHI N0caa0oBUMM Ta Cly>K00BMMK ocobamu opra-
HiB Ny6NiYHOI BNaam, y TOMY YMCi BiNiCbKOBMX POPMYBaHb.

OkpeMo 3BepTaeMo yBary Ha npobsieMy MUPHUMX 3ibpaHb. Yepes BiiCbKOBI Aii
diHaHcoBe Ta couiafibHO-eKOHOMIYHE CTaHOBULLE B OepXaBi € A0CUTb CKNaLHUM.
LlinkoM 3aKOHOMIPHO Le Npu3BOOUTL OO0 CTPAKMKIiB Ta iHLWKUX CcoujalibHUX NPOTECTIB.
HenoogmnHokMMU € BUNAAKM, KONU Taki akuii BUKOPUCTOBYIOTbCS O19 HEeOONYyLEeHHS
BNpOBagXeHHs pedopM, MNepeLlkomXaHHsa MNpoBeAeHHI0 Mobinisauii Ta npu3osy,
TUCKY Ha naBy OepXasBu, NMapnamMeHT, ypsan B iHTepecax OKPeMUX MONITUYHUX 4K
biHaHCOBO-MPOMUCIOBUX FPYII.

BcTaHoBUTY OiMiCHI HaMipW BCiX NPOTECTYBasIbHUKIB HAA3BUYANHO BaXKO. Y cyvac-
HUX YMOBax 4YMMasio He3a40BOJIEHUX JII0AEN CTaloTb XepTBaMu MaHIinyndauii iXHbo
NOBEiHKOIO Ta CBIAOMICTIO. XKypHanicTu i rpomMancbki akTMBICTM HEOAHOPA30BO BUSIB-
nann dakTn nigkyny noaen, 3okpema MoNoAi Ta NeHcioHepiB, Ana y4acTi y MiTUHrax.
BoHM Manu He TiNbkn CTBOPIOBATU MaCOBICTb 3ax04y, a v 34INCHIOBATWN PIBHOMAHITHI
npoBokaLii NpoTX opraHiB Ny6niyHoi Bnaau, ix nocagoBux Ta Cnyx060BMX OCI0, iHLLIMX
oci6. Taki gji cnpsiMoBaHi Ha AUCKPeanTaLLiio yKpaiHCbKOT Bnaau, Wo MOXe NPU3BeCTU
[0 HEraTUBHUX CYCNiNIbHUX HACIAKIB.

MipcymoByo4n HaBefeHe, BapTo 3a3HayuTH, Lo, No-nepLue, HesanexHo Bif, CyT-
HOCTI Ta piBHS PO3BUTKY AepxaBu 3abe3nevyeHHs HalioHanbHOi 6e3nekn 6yae NocTin-
HO BpaxoByBaTUCS NpuY GOPMYBaHHI N 3AOINCHEHHI BHYTPILLIHBLOT Ta 30BHILLHBOI MNONITU-
kun. Mo-agpyre, Nnpupoaa HauioHanbHOI 6e3nekn € Takoto, Lo ii 3a6e3ne4YeHHs 3aBXan
CYNpPOBOAXYBATUMETLCH NOSUTUBHUMM Ta HEraTUBHUMU NpoLecamMn. Y 38’a3Ky 3 LM,
Ha Hally AyMKy, rMnboke PO3yMiHHS 3MICTY L€l kaTeropii Ta KOHCTUTYLLINHUX NpPaB i
cBobon, NoAMHU | rpoMagsiHMHA, iX QYHKLUiA, CNiBBIOHOLWEHHS Ta B3aEMO3B’A3KY
MOBUHHO GOPMYBaATUCH Y CBIZOMOCTI KOXHOIO 3pisioro iHameiga. Y couiymi Mae Bupo-
ouTUCA aflekBaTHE CNPUMHATTSA NOTPebM y BYHACHOMY 1 e DEKTUBHOMY 3aXUCTi HaLLio-
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HaNbHUX iIHTEPECIB Bif, 3arp03 Pi3HOi reHe3u, y ToOMy Y1CIi YHepe3 0OMEXEHHS KOHCTU-
TYUiINHKWX NMpaB i cBOOOA NOANHM | TPOMaAsiHUHA, SiKi, BTIM, Y XXOOAHOMY pasi He MOBUHHI
CNOTBOPIOBATM CaMy CYTHICTb LiX Npas i CBOOOA.

Upxa I0. OrpaHnyeHne KOHCTUTYLIMOHHBIX NMPaB u cBO00A Yes1I0BeKka v rpaxxgaHu-
Ha B MHTepecax HaLunoHa/lbHOI 6e30MacHOCTH YKpauHbl B COBPEMEHHbIX YCJIOBUSIX.
B cTatbe ocBeLlaeTcsi BOMpOC OrpaHNyeHNs KOHCTUTYLIMOHHbIX MpaB 1 cBoO0 Yes10BeKka u
rpaxzaaHnHa B MHTepecax HaunoHaJsIbHOV 6e30racHOCTU YKpauvHbl v paccMaTpuBartoTCs
npobiemsl peann3aumm oTaesIbHbIX KOHCTUTYLIMOHHbIX rpaB v cBOOO/ B YCJ/IOBUSIX aHHEK-
cum ABTOHOMHOU Pecny6nvkn Kpeim n ropoaa CeBacTornosisi i BDEMEHHOV OKKynaLumu
oTAesbHbIX parioHoB [loHeLkou v JlyraHckor obnacteii. ABTop obpaliaet BHUMaHue Ha
HeobxoaMMOCTb HOBOIO oaxoAa K rnpobsieme oCyLLeCTB/IEHNS KOHCTUTYLIMOHHbIX 1pas 1
cB060 He/10BEKa U rpaxaaHuHa rnpu opraHn3aumm MeponpusiTiii o 3almTe yKpanHCKo
rocy4apcTBeHHOCTU.

Knto4eBblie c/ioBa: KOHCTUTYLIMOHHbIE rpaBa v cBoOOAbl YesloBeka v rpaxaaHuHa, Kpu-
TEPUN OrPaHNYeHnsi KOHCTUTYLMOHHBIX rpaB v cBobod, HaumoHasibHasi 6e30MacHOCTb,
OKCTPEMU3M, TEPPOPU3M, BOOPYXEHHas1 arpeccusi NpoTmnB YKpauHsbi.

Irhka Yu. Limitation of the constitutional human and citizen’s rights and
freedoms in the interests of national security of Ukraine in current conditions. The
article highlights the issue of limitation of the constitutional rights human and citizen’s and
freedoms of man and citizen in the interests of national security of Ukraine and the
problems of implementation of certain constitutional rights and freedoms while annexing
the Autonomous Republic of Crimea and Sevastopol, and temporary occupation of some
regions of Donetsk and Lugansk regions. The author draws attention to the need for a new
approach to the problem of constitutional in rights and freedoms in organization of activities
for the protection of the Ukrainian statehood.

Key words: constitutional rights and freedoms of man and citizen, the criteria for
limitation of the constitutional rights and freedoms, national security, extremism, terrorism,
armed aggression against Ukraine.
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dopmyBaHHA rPOMaAAHCbKOro cycninbcTBa:
KOMYHIKaTUBHO-NPaBOBUMA YNHHUK

H. OHilweHko
LOKTOP IOpMANYHNX Hayk, Nnpodecop,
3aC/1y)XEHUW IOPUCT YKpaiHu,
akagemik HAMNpH Ykpainn,
3aBigyBad Bioainy Teopii gepxasu i npasa
IHCTUTYTY OepxaBu i npaga iMm. B. M. Kopeubkoro HAH YkpaiHn

Cepep 6aratb0Ox HeBigKaAHVX 3aBaaHb i3 POpPMYyBaHHS Ta PO3BUTKY rPOMaAsIHCbKOro
cycnisibCTBa BaroMa poJib HaJeXuTb KOMYHIKATUBHIV CK1aA0Bivi, 30Kpema rpaBoBii KOMY-
Hikawii. BUB4eHHSI «MUCTELTBA KOMYHIKaLii» MOTpebye 3HaYHNX 3yCWJlb PIBHUX CrieLiaicTiB
y cepax nosnitnku, etTuku, MopaJsi Ta npasa. 3 ypaxyBaHHSIM CKIa4HOCTI Ta MiXKAUCLNIITI-
HapHOCTI 03HAaYeHOi rPobemMaTtvki y cTaTTi 3anpornoHoBaHO ABa niaxoau Ao ii aHanizy —
aHTPOMOIOMYHNI | PYHKLIOHAIbHO-MPaBOBU.

Okpemuii BEKTOP po3rJisay MNPUCBSIHEeHWI MPaBoBili KOMYHIKaLii B KOHTEKCTi pOpMyBaH-
HS «[POCTOPY crpaBeanmBocTi, 6e3nekn Ta npasocynns» (Lorosip npo ¢GyHKLIOHyBaHHS
€spornievicbkoro Cotosy).

Knoyosi cnosa: komyHikauisi, KOMyHikauis y cgepi npasa, i0auHa, rpoMansHCbke
CyCnifilbCTBO, KOMYHIKaTUBHI 3acau MporoJoLLEeHHS | 3a6e3neyYeHHs npas JIIANHU.

KoMyHikaTBHi BNacTUBOCTI NpUTaMaHHi 6araTboM iHCTUTYyTaM, ki MOXHa BiGHECTU
00 3aranbHONMOACBKMX HagbaHb (FrPOMaAsHCbKOMY CYCMiNbCTBY, Mopani, AepXXaBi,
npasy Towo). KoMyHikaTMBHa cknagoBa € HeoOXiaHOK YMOBOIO NOMITUYHMX NPOLLECIB,
NMPaBOBOro PEryniOBaHHA, 3PELLUTO MOAOSAHHS CouiabHUX KOHMIKTIB, JOCATHEHHS
KOMMNPOMICY, PYHKLIOHYBAHHS N PO3BUTKY FrPOMaAsiHCbKOrO CyCnifibCTBa.

HunHi HEe MOXHa MOCKapXMTUCS Ha MOBHY BiOCYTHICTb HAyKOBMX HanpauioBaHb
y chepi BUBHEHHS KOMYHiKaLji Sk Takoi. Lle nuTtaHHs, Hanpuknag, nopyLluyBanocs B
GaraTbox O0BiOKOBUX mxepenax'. MNpoTe came NpaBOBUI KOHTEKCT O3HaYeHoi Npo-
6nemMaTtuku npeacTaBfeHN, Ha Xalb, HEAOCTaTHLO. Ha Hawy AymMKy, came HaBYaHHS
«MUCTELTBY KOMYHikaLlii» HeobXigHe Ons NepeciyHoro rpoMagsaHnHa, rpomaamn, oep-
XaBW K coujanbHOro apbiTpa, «ynawtoByBaya» cnpas 6aratbox. Ha xanb, Mmancrep-
HOCTI CNiSIKyBaHHS, TONIEPAHTHOCTI, BUBXEHOCTI Y NPUNHATTI pilUeHb 32415 iX 06rpyH-
TOBAHOCTI HE HaBYalOTh Y 3arajibHOOCBITHIX LLUKOMAaX, BULLAX, MNPV NiABULLEHHI KBanidi-
Kauii cneujanicTis Towo. BTiM, cyyacHe cycninbctBO, 6€3yMOBHO, OOHUM i3 CBOiX
6a30BuX «CTOBMiB» BBAXae came HayKy. Cnif 3a3HaunTu, Lo NpaBoBa Hayka 3a Aono-
MOrOI0 MPaBOBOi OCBITM | BUXOBaHHSA Aefani binblue BMMBaE Ha CyCnisibHY CBiOOMICTb,
a il cTaH BM3Ha4Yae 3acagu npaBoBOi KOMYHikauji. @. Hiule Tak BU3Ha4Ya€e posib Hayku
i BYEHUX: «BOHM NpOTArHyTb TBOPYY PYKY B ManbyTHE, i BCe, WO € i 6yno, CTae o HUX

T nnocTprpoBaHHbIi aHUMKIoNeauyeckuin cnosaps . Bpokraysa n U. EdppoHa. — M. : 9kcmo,
2006. — C. 348; 3arHitko A. I., LLykiHa |. A. Benukunin TAyMa4yHuUin CNOBHUK Cy4aCHOT YKpaiHCbKOT
MOBW (3 #og. i Aono..) / yknag. i ronos. pea. B. T. Bycen. — IpniHb : BT® «MepyH», 2005. —
C. 562.
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npu LbOMY 3aCO0O0M, 3HAPAAAAM, MOJIOTOM. Ix nidHaHHs — Le TBOPYICTb, iX TBOP-
4iCTb — L& 3aKOHOOABCTBO, iX BOSS A0 iCTUHM — Lie BOJIA 00 Bnaau»'.

AK BBaXa€ OAMH i3 Cy4aCHUX HAYKOBLIB, $iNnoCcodCbKO-NpaBoBe HAyKOBE OCMUC-
JIEHHA PeHOMEHY CyCNifIbHO-NPAaBOBOI KOMYHiKaL,ji Aep>XaBHOI Bnaan i CycnifibCTea €
HeBiAKNaaHUM 3aBOaHHAM 3a6e3nedyeHHs AeMOKPaTUYHNX NepeTBOpeHb B YKpaiHi?.

Ha >xanb, npeBantoBaHHSA IHCTUTYTY Aep>XaBu HaL, iHCTUTYTOM JIIOLANHU NMPOLAO0BXYE
«HabupaTn o0bepTiB» Yy cydacHOMY CBITi. [poTe came rapaHTyBaHHS i 3abe3neyeHHs
npae NanHU NoTPpebye He «MPUMYCOBOro», a «KOHCTPYKTUBHOMO» MapUTETHOrO TUMNY
KOMYHIKaLLi y NpaBo-, Aep>XaBOTBOPEHHI Cy4acHOi YkpaiHu.

3anponoHyemMo ABa nigxoam Ao po3rnsay o3HavYeHoi NpobremMaTnkm: aHTPonoso-
rivHnii Ta yHKUioHaNbHO-NpaBoBuid. LLloao nepluoro. JlioanHa NoBMHHA OYTU €MiLEHT-
pPOM HayKOBMX, Y TOMY HYUCII NPaBOBUX A0CiILXeHb. [Ana cy4acHOT YKpaiHu — Le akTy-
anbHa npobnema, WO 6e3nocepedHbO CTOCYETLCSA NPaBOBOi pedopmun, 6e3 AKoi
HaBpPS Y1 MOX/IMBa NOOya0Ba AEMOKPATMYHOI, MPABOBOi Aep>XKaBu.

3p0o3ymMino, Lo AOCAILXKYIOHYN KOMYHIKaTUBHO-MPABOBI 3B’A3KW NIOAVHN | NpaBa He
MOXHa irHOpyBaTV aHani3 CyTHOCTI caMoi NoANHKW, CKaaHoi i 6aratorpaHHoi y npak-
TUYHOMY | HQYKOBOMY CEHCax.

Y>e cTapogaBHi MUCAUTENI PO3YMINU, WO A1s Ni3HAHHSA TBOPIHHA NIOANHM HEOOXia-
HO Mi3HaTW Nepenycim camy navHy. Hanpuknag, lepaknit 6yB nepekoHaHui y ToMy,
L0 3PO3YMITU TAEMHWULL NPUPOAM 6e3 PO3YMIHHS TAEMHULLb JIIOACBKOro ByTTS HEMOX-
nmBo. Cokpart i [natorop oronocunu NOANHY Mipoto BCix pedein. Cokpart, BENUKNM
QHTPOMOOr @aHTUYHOCTI, HE CHOPMYIIIOBAB BU3HAYEHHS MOHATTS NtoauHK, 60 BBaXas,
LLI0 BOHA € OCOBMBOIO iCTOTO, A0CHIOXKYUN SKY HE MOXHA BUKOPUCTOBYBATU Ti CaMi
eMnipuyHi 3acobu, ki BUKOPUCTOBYIOTLCS NPU AOCHIOXKEHHI npupoan. BiH cxunascs
[0 OYMKU, WO PO3YMHICTb CTAHOBUTb CYTHICHUIA 3MICT NtoguHU. Mucnmtenb NoMiTuB,
LLLO JII0AMHA € ICTOTOl0, fKa LyKaE NOSICHEHHS BJIACHOIO iCHYBaHHS i MOCTIMHO BUMNPO-
0oBye cebe 1 yMOBM BNACHOI0 XUTTHA. APUCTOTESb BBAXAB JIIOANHY MOITUYHO iCTO-
TOK. 3aranom xe 3acfyra aHTUYHUX MUCAUTENIB Yy TPaKTyBaHHI NIOAVHN nonsrae y

Y CepeaHboBiudi NOANHY MUCIUAN SIK iICTOTY, CTBOPEHY «M0 06pasy i Ha 3pa3ok
Bbora», gk icToTy, Hacamnepen, AyXOBHY, MPOHN3aHY BiPOIO | BOAHOYAC rPIXOBHY, TOOTO
cnabky i HecamogocTaTHio. 3a cnosamu M. bepasieBa, «3aMkHeHe HeEOO cepenHbo-
BIYHOr0» i CBiITY @aHTUYHOrO PO3IMKHYNOCS i BiAKPUNOCSA BE3KIHEYHICTIO CBITIB, Y SKNX
3arybunacs noguHas.

Job6a BigopooxeHHs dOpMye HOBe YsIBAIEHHS NPO NtoanHy. BoHa nocTae po3ymHolo,
BOJIbOBOIO, TBOPYOIO, 3 BaraTbMa iHOMBIOYabHUMM YHECHOTaMW, L0 A03BOJISE i1 cTaTh
TBOPLLEM BJIaCHOro WwacT4. Llen ceiTornaa CTBOPIOE KAPTUHY CBITY i3 4BOMA LleHTpaMu:
oanH — bor, gpyrun — JlloguHa.

Jo6a HoBoro yacy nigxoamTb 40 BUBYEHHS NIOANHM K | 4O NPUPOan — i3 3aCTOCy-
BaHHAM eMnNipuyHNUX MeToaiB, i MUCINTb JIIOOMHY BiAMNOBIOHO: Le npupoaHa icToTa,

" Huuwe @. Mo Ty cTopoHy Ao6pa v 3na // Huuwe ®. CounHeHns. — T. 2. — M. : MbIChib,
1990. — C. 336.

2 Anapees /1. B. Baaemogjia Bnaay Ta rpoOMafchbKoCTi: MexaHi3mMmu coLiasibHO-MPaBoOBOi KOMYHi-
Kauii : MmoHorpadisa / . B. AHapees. — K. : BidHecnonirpad. — C. 10.

8 bepasies H. A. dunocodua csoboabl. CMbicn TBopyecTsa / H. A. Bepasies — M. : MNpasaa,
1989. — C. 309.
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HafineHa po3yMoM. MeHe unmano vacy, goku |. Kant i J1. deliepbax 4acTKOBO 3pyii-
HYIOTb Take MEXaHICTUYHO-LITYYHE YSBIEHHS NpPo JoaunHy. |. KaHT noameuTtbCa Ha
NOOMHY SK Ha iCTOTY PO3YyMHY i Hanuvwwe: «JlloauHa, K | 3aranom byap-aka po3ymMmHa
icTOTa, icCHYe ik MeTa camMa no cobi, a He nuLle sk 3acib ans Oyab-sKOro 3aCTOCYBaHHS
3 60Ky Tiei un iHWwoi Bosii»'. MucnuTens BBaXas, LLO SULLE NIOANHA € aOCOMIOTHOIO LiiH-
HiCTIO, BCE iHLLIEe A0BKOMA Hel — LiHHOCTI BiAHOCHI, siki HaOyBalOTb CEHCY NuLLe 3anex-
HO Bif, iHTepeciB i NOTpe6 NoanHN.

XIX=XX cTONITTA NPMBHOCATL A0 PO3YMIHHA JIIOANHW HOBI PUCK Ta XapaKTEPUCTUKN.
®. Hiuwe, Hanpuknag, MuUcnuB ii BONbOBOI iCTOTOM, «Binobpucoio GecTieln», aka
nparHe oo snagun. 3. dpena CyTHICHMM 3MICTOM NOAMHM OroNI0CUB BioNCcKxiYyHe HeCBI-
aome, «nibigo», WO BUPILLANbHUM YMHOM BMIMBaE Ha iHAMBIAAZ?. BiH Haronollysas Ha
TOMY, L0 NAETLCH NPO LisTy HU3KY 0OMEXEHb, AKMX 3a3Hat0Tb NepBiCHI Hapoau: 3a6opo-
HEHO TO OHE, TO ApYyre He BiAOMO YOMY, a iM He BIaCTUBO Ha, LM 3aMUCIIIOBATUCS.

B ekauncTeHuianbHin ¢inocodii ntoanHa noctae gk 6e3nepepBHUIA NPOLIEC AYyXOB-
HOrO, Y Hil NpOLECK iICHYBaHHS BUNEPeaXakTb CYTHICTb. EK3UCTEeHLUianicTn BBaxXatoThb,
L0 iXHS Teopisa BiAPI3HAETbCA Bifd iHWKMX TUM, WO He pobuTb i3 NaVHM npegMeTa.
HaliBaxnugille, CyTHICHe B NtoauHi — e ii BHYTPilIHE, Cy®’eKTUBHE, AYXOBHO-MNCUXO-
JIOriYHe, B TOMY YMCNi — KOMYHIKaTUBHI 34aTHOCTI.

B iHTepCcyb’EKTUBHOCTI NIOANHA BUPILLYE, KM BOHA €, L0 CTAHOBJATL COOOI0 iHLLi.
Ex3ncTteHuianiam NoBHICTIO Nepeknagae Ha NloanHy npobnemy ii Nioackkoi CYyTHOCTI
CEeHC ByTTS — «SKMM T cebe CTBOPULL — TakuM TU | ByaeL».

MepcoHanicTnyHa ¢inocodis oronoLlye 0CobUCTICTb LHHICTIO, L0 3A4aTHA yTpUMyBa-
T B c0o0i yHiBepcasbHe i ToMy € cniBBigHOCHOI Borosi, npupogi, cycninsbctay. JlloauHa —
Le OyxOBHA CyOCTaHLis, OyXOBHA €HEepris, Lo CyOniMyeTbCs Y TBOPYOCTI, Lie «LapCTBO
Lyxy». 3acnyroto nepcoHanictnyHoi dinocodii, Ha BigMIHY Bif, MeXaHICTUYHO-HaTyparlic-
TUYHOIO PO3YMIHHS NOONHU MUcnUTeniB HoBoro yacy abo TeXHOKpaTUYHO-MEXaHICTUY-
HOIO PO3YMIHHS 1T 9K «NPOAYKTUBHOI CUMN», € Te, WO B L KOHLENLii NPOorosowyeTses
NPUYETHICTb NIOAWHM A0 KOCMIYHOMO, aBCOMOTHOMO, GOXECTBEHHOr0, BiYHOro®.

HagiTb Takuii KOPOTKMIA OrNsaa Npo6aemMm CyTHOCTI JIIOAMHN [O3BOJISIE KOHCTaTyBa-
TN, WO, HE3BAXAKOYN HA HAYKOBMIA OPOOOK, Y Cy4aCHOMY NIOAMHO3HABCTBI AOHWNHI He
iCHye eOMHOT 3arasibHOI Teopii JIOANHU Ta YCTAJIEHOr0o TPAKTYBaHHSA 1i KOMYHIKATUBHOI
CYTHOCTI, a OTXe, HeobOXigHi BMBYEHHS Ta aHani3 KOMYHIKaTMBHUX BNacTUBOCTEN
Cy4aCHOroO CBITY.

CouianbHO-KOMYHIKaTMBHI SIKOCTi NIOANHN DOPMYIOTLCS B Pe3ynbTaTi KOHTaKTIB,
B32EMOLT IOAVHN 3 iHLWWMU NTIOAbMU, Y NPOLECI NI0ACLKOT TBOPHOCTI, 3aCBOEHHS Pi3-
HUX DOPM AYyXOBHOro AocBioy noactea. CouianbHe «si» — Le CYKYMHICTb HabyTmMx
iHOVBIOOM SIKOCTEN Yy COLiyMHOMY cepenoBuLLi Ons 3abe3nedyeHHs iHaMBioa, Moro
3B’A3KY 3 COLiyMHUM cepenouieM. CouianbHe «s» YCBIOOMIIOE CBOIO 3aNEXHICTb Bif,
CyCcninbCTBa, Bif, KONEKTUBICTCbKOrO «MW», 3abe3nevyye B3aEMO3B’SI30K MiX HUMU
3acobamMu NigKOPEHHS, KOMMPOMICY, MOCTYNOK, 0DiLUsIHOK. 9K coujanbHa icToTa, Ntoan-
Ha MUC/TNTb, OLUIHIOE, NPUAMAE PILLEHHS, YNHUTD Aji, CMiNIKYETLCS Ta KOMYHIKYE.

" KanTt M. OcHoBbI MeTadu3aunku HpascTeeHHOCTH / W, Kant. — CIM6. : Hayka, 1995. — C. 529.
2 ®perig 3. A v oHo / 3. Ppeiig. — M. : METTOM, 1990. — C. 54.

3 Bepasies H. A. UapcTtso dyxa n uapcteo Kecaps. Cyab6a Poccun / H. A. Bepasies. — M. :
Mbicnb, 1995. — C. 286.
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JllioopnHa — icTtoTa coujanbHa, cycninbHa. Jns 3a40BOSIEHHSA CBOiX NOTped i iHTe-
peciB BOHA WOAHA BCTYNAE B Pi3HI BIGHOCUHU 3 IHLLIMMW NtoabMU. 1o TOro X ii y4actb y
LMX BIAHOCMHAX Ma€e Pi3HUI CTyNiHb CoUianbHOI 3Ha4yLOCTi. CBOEK NOBEAIHKOIO iHAM-
BiJ, MOXe NMPUHECTWN KOHTPAreHTam K 3Ha4YHy KOPUCTb, Tak i iCTOTHY wkoay. Y ubomMy
3B’A3Ky AepxaBa K oPiliiH1A NpeaCcTaBHUK i rapaHT Be3Mnekn BCiX YNeHIB cycnifb-
CTBa BCTAHOBJIIOE CBOEPIAHI MeXi CcoLjanibHO 3HAYyLLOro NoBOOXXEHHS CBOIX rpomMa-
[OSIH, KONEKTUBHMX 06’€AHaHb, NOCaA0BUX OCi6.

PosrngaHemo apyruii 3anpornoHoBaHWMM Nigxig, — GyHKLiOHaIbHO-MNPAaBOBUIA.

Hafn3sn4yanHO BaX/IMBO, Ha Halle MepekoHaHHd, Yy nofasblumxX HayKOBUX O0CHI-
IDKEHHSIX BUSHAYUTUCS 3 TaKMMU 9BULLLIAMU NPaBOBOI AiNCHOCTI: NpaBoBa KOMYHiKaLlisl,
KOMYHiKaLia y cdepi npasa, KOMyHikauis 3a A0MOMOrolo rnpasa, KOMyHikaTuBHiI 3acaau
NPOroJioLWEeHHSs | 3a6e3neyYeHHs NPae IOANHN i, HANrONOBHILLE, 3a0e3NeYeHHs OiEBO-
CTi cy4acHOro npasa 3a JONOMOrolo KOMYHiKaLji.

He 6yne nepebinblUeHHSIM 3a3HAa4YMTU, L0 KOMYHIKQTUBHI €1€MEHTU CYCNiNbCTBA 3
JaBHIX-0aBeH BiJOMi MEBHVM COLOKYIbTYpaM Y Pi3HUX MPOCTOPOBO-4aCOBUX KOOPAN-
HaTax. Ha Hawy oymky, icTopid pO3BUTKY KOMYHIKATUBHUX 3acaf, HEBUMPABLAHO nepe-
OyBae nos3a yBarow Cy4acHUX OOCHiAHUKIB.

3ynNnMHMMOCS Ha NPUKAaaHOMY, iNIOCTPAaTUBHOMY aHanisi, NoB’a3aHOMY 3 NPOCTO-
POBO-TEMMNOPAIbHUMWN XapakTepucTukaMmn. 3arnmbrMocs B iCTOPUYHY PETPOCMEKTU-
By. LLle B 3akoHHMKYy Xammypani (XVIII cTonitta oo H. e.), Wwo saBnsB cob0io HOPHUI
0a3anbLTOBMIA CTOBM Cepep, MOLL, 3a3Ha4anocs, Lo NpU3HAYeHHs npaea nonsrae B
TOMY, LLOO «CUJTbHI» HE 0Bpaxanu «cnabLuoro»'.

Mpo OemMOoHCTpauilo OeMOKPaTUYHOro PO3BUTKY MpaBa CBIOYUTb TAKOX HOpMa
3akoHHUKa ElHyHHM (XX CTONITTS A0 H. €.), W0 BCTaHOBNOBasia MiHIMasbHY MiCSYHY
3apobiTHa nnarty B po3mipi npubnusHo 50 rpam cpibna?. Likasi nomibHi npuknaom
MOXHa BigHanTn y npasi CTapogasHbOi [peuii.

Possutok npaea y CtapogasHiii Mpeuji geski BYeHi Ha3nBaloTb «pPo3KBiTOM»S. 3a
3akoHOM 410 poKy A0 H. €. KOXHWUIA, XTO HaMaraBcy CckacyBaTu AeMokpaTiio B AdiHax,
OroJsoLLyBaBCs N03a 3aKOHOM i MOoro MoxHa 6yno 6eskapHo Bo6UTU*. «O6MaH Hapoay»,
O BUSABNSABCS, HAMpukiad, y HEeYeCHiln NoBediHLi opaTtopa B HapoOHUX 36opax, Mir
CMPUYMHUTU NPOLLEC NMPO «elicaHrenito»°. oMUNKOBU Haknen y cnpasax npo nonitmy-
Hi 3N104MHM AaBaB NiACTaBU NPUTATTU NPABOMNOPYLUHMKA A0 CYAy 32 0OBUHYBAYEHHSIM
y cukogaHTii.

" KaHT 1. OcHoBbI MeTadunaunkmn HpascTBeHHocTn / U. KanT. — CI6. : Hayka, 1995. — C. 43.

2 YepHunosckuii 3. M. XpecTomaTtusi no BceoOllein McTopuu rocydapctsa v npasa /
3. M. YepHunosckuii. — M. : Ffappapuka, 1996. — C. 9.

8 KaHT M. OcHoBbI MeTaduankn HpascTeeHHOCTM / WM. KanT. — CIM6. : Hayka, 1995. — C. 86.
4CrtatTi 152, 155, 165 (4. 2, n. 4) JJoroBopy npo ¢byHKLjoHyBaHHSA EBponelicbkoro Cotosy (B pes.
JlicaboHcbkoro Oorosopy) / ykp. nep. 3a pen. I Opysenka, C. Opy3eHko ; 3a 3ar. pen.
I OpyseHka. — K. : «KIC», 2010. — C. 167.

5 Angpees /[l. B. Bsaemogjsa Bnaamn Ta rpoMafiCcbKOCTi: MexaHi3mMu coLliasibHO-MPaBoBOi KOMYHi-
kauii : moHorpadisa / . B. AHgpees. — K. : BidHecnonirpad. — C. 129.

6 CukodaHTel B AdwuHax B nepuod pacupeta AemMokpaTum — MHOMOYMC/EHHbI Knacc

MPOdECCMOHaNbHbIX KJIEBETHUKOB // WNNOCTPUPOBAHHbLIA 3HUMKIONEONYECKUA CNOBapb
®. A. bpokraysa u L. A. 9dppoHa. — M., 2009, — C. 224.
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Cepen OemMokpaTuMYHMX HacTaHOB adiHCbKOro npaea Oynu Taki: 060B’A3KoBa
poTaLlisi nocagoBux 0cib, HEMOXMBICTb 0b6iMaTK 0aHOYaCHO ABi | BinblLue nocagu,
0b60B’A3koBa iHaHCOBA MiA3BITHICTL NOCaAoBLiB TOWO. LLle oavH BMSB AemMokpaTus-
My npaea CtapoaaBHbOi [peLii NoB’A3aHMi i3 3aNpPOBaAXKEHHSAM iIHCTUTYTY 3aXUCHUKIB
(nororpadis)’. MpeacTtaBHUKKN nororpadii, BUBYAOYM NCUXONOTiYHI 0COBNAMBOCTI Nif-
3aXMCHOro i 3aCTOCOBYOYM 3HAHHS NpaBa, nmcasnam NPoOMOBU, L0 BUKOPUCTOBYBASIUCS
nig3axmcHummn y cyai. Cepen npuknagiB KOMyHikaTUBHUX 3acaf,y PO3BUTKY PUMCBKOro
npaea BapTO 3ragaTu CkacyBaHHS onnaTth 3a6oproBaHOCTEN CBOED «KPOB’O Ta MJoT-
TIO», BiALIKOAYyBaHHS MO OOPro.ili kadani 3 321 poky A0 H. €. 34ilACHI0BaNoCcs BUKJTIOHHO
MaHOM BOpPXHMKA.

HacTtynHum etanom po3BUTKY NpasBa MOXHa BBaXaTu noro gemictudikadio. Npaso
3 MJIOLMHU «HEDECHOro» NepexoanTb Y MOLLNHY «JIIOACLKOro»: TakUM YYMHOM NOCU-
JIIOETLCHA MOro KOMyHikaTMBHA NOTeHuis. [1oCTynoBO NPUMUHSAKOTLCS NPOLLECU MPoTU
«BUHHUX>» TBAPWUH, «TPaBHEBUX» XYKIB, HEXVBUX NPEeAMETIB.

€aonHuMm 3acobom peanisauji Nnpaea € MOro yHiBepcanisauisi, NoWMPOBaHICTb Ha
BCiX: aKe 9KLLO0 NpaBOBi HOPMUW HE BU3HAYal0TbCS CiSIbHUMW NpasuiiaMmm B3aEMOBI[ -
HOCWH, TO BOHW B3arasi irHopyloTbCs K No30aBfieHi CTaTyCcy CyCMifibHO-HEOOXiAHWX
HopMaTuBHUX 3acan?’. Taka «yHiBepcanisauia» nependadae BianosigHy «dopmarnisa-
Lito» NpaBOBOi HOPMATMBHOCTI: «dOpPMyNa — Lie MOBa Npasa, Crocid Noro icHyBaHHS i
pPO3BUTKY». X04a «...NpaBO HEe BUYEPMNyeETbLCS GOopMysotn. Asie BOHO 3aBXAM Hamara-
€TbCS BUpasuTncs y popmyni i1 BinobpasuT y Hili NeBHi couianbHi BIQHOCUHN SIK HiTKi,
SICHI 1 OHO3Ha4Hi NpaBoOBiAHOCUHK». ToMmy 6e3 dopmMyn, NO CyTi, HEMaE I npaea,
3aNMLaeTbCH TiNbkM abCTpPaKTHA iaes crnpaBeaIMBOCTI, ika HE MAa€E KOHKPETHUX GOopM
3aCTOCYBaHHSS.

«...IcHye 3akOHOMIpHICTb Kopenauii obpady noanHKM Ta obpasy npasar». CyTb ii
nonsirae B TOMy, LLIO TOW 4K iHWIKIA 06pa3 npasa abo KapTUHM CBITY NpaBa, NPaBopo3y-
MiHHSI, @ TakOoX BM3Ha4YeHa HMM MNpaBoBa CUCTEMA OPIEHTYOTbCA Ha NeBHWUI obpa3s
noamHN (abo KOHLENLi0 CYyTHOCTI, NPUPOAN IOANHW), | BiO, HAX BeOyTb CBIill Bianik sk
Bi/, MO4aTKOBOT TO4KW.

LlikaBnM nigxonomM MoXXHa BBaXKaTu TakoXX HACUYEHICTb NPaBOBOi TKAHUHW crioYaT-
Ky NPOrosoweHnMmn, a 3rogomM 3abesnevyeHnmMmin, rapaHToBaHMmM Npasamm, cBoboaa-
MW Ta 3aKOHHMMWU iHTepecamMu Cy0’eKTiB MEBHOr0 AeMOocy. IcTopis aemokpartmaauii
npaea — ue icTopia 60poTbOM 3a nesHi Npaea. | craponaBHi mucnuteni (MnatoH,
ApucToTens, MNonibin Ta iHwi), i cyvacHi pinocodun, couionoru, NOMITUKKA, NPaBO3HAaBLL
Hamaranmcs OCArHyTW CYTHICTb NpobnemMu peanisauii Ta 3axucty npas NOANHU,

npaea JIloAMHI Ta CyCninbCTBY, WO CTAae HEMOXJIMBUM 6e3 POPMYBaHHS i PO3BUTKY
KOMYHIKaTUBHUX Havain.

CnpobyeMo po3rnsHyTU OesiKi NUTaHHS, NOB’A3aHi 3 KOMYHIKAaTUBHUMW NOTEHLIAMM
Kateropii «npaBo», iX pofib y GOPMYBaHHI Ta PO3BUTKY MPOMaAsHCbKOrO CyCninbCTBa.

' Nororpadu B nepeknagi 3 rpeLbkoi MOBU — «TOM, LLLO M1LLIE NPOMOBU».

2 Mpobnembl TEOPUM rocyaapcTsa 1 npasa : y4eb. nocob. / noa. pen. M. MapyeHko. — M. :
lOpwuct, 2001. — C. 178.

8 Huuywe @. Mo Ty cTopoHy aobpa n 3na // Huuwe @®. CounHeHus. — T. 2. — M. : MbIchib,
1990. — C. 32-34.

4 Pperig 3. A v oHo / 3. dpeiig. — M. : METT3OM, 1990. — C. 195-196.

92




BicHuk KoHcTuTyuiviHoro Cyay Ykpainv
Ne 5/2015

IOpnanyHa Hayka 3BepHyna yBary Ha coujanbHe NpuU3HaYeHHs npaea i, BiAnoBigHO,
Ha Moro coujanbHi GYHKLUi Wwe Ha noyatky XX cTtonitta. BnacHe, npobnema yHKLn
npaea croyaTky BUHUKNA Ik NpobnemMa QyHKLM coujanbHUX.

Bigpomuin dpaHuysbkmin topuct J1. Owori y 1901 poui Bupas kHury «Jepxasa,
006’eKTMBHE NPaBO i MO3UTUBHUIA 3aKOH», Y AIKil NMMCaB, WO NPaBo, Malo4yn CyCniflbHY
npupoay, 30iicHIoe neBHi couianbHi GyHkuii. Y 1905 poui K. PeHHep B ABCTpii ony6ni-
KyBaB npauio «[1paBoOBi IHCTUTYTU NPMBATHOrO Mpaea i X couianbHi OYHKLi», B AKin
[OBIB HAsIBHICTb Y NpaBa NpuBaTHOI BNACHOCTI 6araTbox coLianbHMUX GYHKLIM, 30KpemMa
€KOHOMIYHOT, OpraHi3auiinHoi, BUPOOHNYOI, PO3MNO0AiNbY0i TOLLO.

Bipomo, WO couianbHe NPU3HAYeHHS MpaBa BWU3HAYAETLCH 3aKOHOMIPHOCTAMU
CYCNiJIbHOrO PO3BUTKY, BOHO € iX «MPOAOBXEHHAM», WO, BIaCHE, BUSBJISETLCS B HOPU-
An4Hin dopmi. Buxoaaynm i3 3aKkOHOMIPHOCTEN, BHYTPILLHIX MPUYMH PO3BUTKY CYCnifb-
cTBa GOPMYNIOIOTLCHA NPAaBOBI MOJIOXEHHS, WO 3aKPin0Th NEBHI BIOHOCKHN Ta 0X0-
POHSIOTb LHHOCTI, AKi HA AaHWI ICTOPUYHUIA MOMEHT € HanBiNbLL BaXXIMBUMU | HEOD-
XigHUMn',

YperynboBaHiCTb CYCMisibHUX BIAHOCUH, iX 3aKPINIEHHA 1 OXOPOHa — HaMBaXJIBI-
e coujanbHe 3aBOaHHSA i NpU3HaYeHHs rnpasa. Peanizauis came ujei yHKUil Hapae
Pi3HOMaHITHUM (0OCUTbL CYNEPEeYIMBMM) CoLiaNbHUM BiHOCMHAM HEOOXiaHY CTabinb-
HICTb, CTBOPIOE YMOBU OJ1s1 YCMILLHOIrO NPOrpPeCcMBHOrO0 PO3BUTKY OCOOU, AEpPXaBU i
rpoMagsaHCbLKOro CycnifibCTBea.

CouianbHi dyHKUji — e cneundiyHni pakypc npaea, Ae PerynsatmBHa N OXOPOHHA
OYHKLUIT «MOEOHYIOTBCA» Y BiOOKPEMJIEHIN AKICHO OOHOPIOHIN cdepi couianbHUX Big-
HOCWH, EKOHOMILLi, MoniTu1Lj, ineonorii.

HaykoBe pocnioxeHHs npaea nepeandavyae BUBYEHHS HE TilbkW MOro CTaTuky, a 1
ONHaMIKM — K BOHO (PYHKLIOHYE, 3MIHIOETLCH, BUKOHYE CBOE COLjiasiIbHE NPU3HaYeH-
HS1. 3PO3YMInNo, WO BUAINEHHS CTAaTUYHUX YU ANHAMIYHUX KOMMOHEHTIB NpaBa Mae CyTo
TEOPETUYHUI XapakTep, afXe BOHM NepebyBaloTb y TICHOMY B3aEMO3B’A3KY i Bif-
OKpemeHo, 6e3 B3aeMO/|i BTPaA4aloTb CBOI SKiCHI XapakTepUCTUKMN.

dyHKUiOHYBaHHA NpaBa 3anexuTb Bif, YCi€i CyKyNMHOCTi CyCniNbHUX BiIHOCUH, €KO-
HOMIYHUX, MONITUYHUX, couianbHUX i OyxoBHUX dakTopiB. CTabinbHICTb, AMHAMI3M i
CUCTEMHICTb CYCNiNIbHUX BiHOCWH € HEOOXIAHMMM YMOBaMU NPOrpecy CycninbCcTea.

CouianbHe Npu3HayYeHHsa npaea Nonsrae B yperynoBaHHi, ynopsaKyBaHHI CyCnifb-
HWX BIQHOCWUH, CTBOPEHHI HEOOXiAHWX YMOB ANs1 peanisauii npaB rpoMafisiH i HopMasib-
HOrO iCHyBaHHA rPOMaAsHCbKOro CyCnifibCTBa 3arasioM. Ak 3a3HavyatoTb BYEHI, NpaBo
BUCTYNae, Hacamrepes, sk cMctemMa BigTBOPEHHS 3arajibHUX YMOB iCHYBaHHS CYCriflb-
CTBa, 10ro cTabinbLHOCTI, BNOPSAAKOBAHOCTI Ta KOMYHIKaTUBHOI 34aTHOCTI?. IcHye 6ara-
TO popm, cnocobiB BNIMBY NpaBa Ha CycnifibHi BiAHOCUMHU. [10 HUX HaNeXxuTb peanisa-
List NpaBOBUX NPUHLMMIB, HACTAHOB, 3200POH, NPUMNUCIB | HOPM Yy CYCMINILHOMY XUTTI,
DifNbHOCTI AepXaBu, ii opraHiB, rpoMaacbkmx 06’€aHaHb i OKPpeMUX rpoMaasiH.

3anponoHoBaHU GYHKLIOHANIbHO-NPaBOBUM MiaXia A0 AOCAIAKEHHS KOMYHIKaTUB-
HOI PYHKLUIi NpaBa 3HAYHOIO MIPOK0 CNPUAE PO3B’A3AHHIO Mi3HABANILHUX i MPAKTUYHUX

' CukodaHTel B AduvHax B nepuod pacuBeTa [AeMOoKpaTUM — MHOIMOYUCIIEHHbIA Knacc
npogecCMoHasnbHbIX KIEBETHUKOB // WNNOCTPUPOBAHHbLIA 3HUMKIONEONYECKUA CnoBapb
®. A. bpokraysa un U. A. 3dpoHa. — M., 2009, — C. 499, 503.

2 INmoCTPUPOBaHHBIN SHLMKIIONeanYecknii cnosapb ®. Bpokraysa n . EdpoHa. — M. : 3kcmo,
2006. — C. 33.
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3aBJaHb y JepXaBHO-MPaBoBili cdepi. Moro cyTHICTb Nonsrae y BUSIBAEHHI LiNbOBMUX
3acan y oopmyBaHHi dyHKLUiM npasa. [pun uboMy MeTa — Le nNpuyYmHa, gka Gopmye
3aco0u peanisaujii cucTeMmn OyHKLIN.

HaBKONULUHINM CBIT Ni3HAE HE TiNIbKM BYEHWI, @ N MNCbMEHHUK, CKYNbMTOP, 3aKOHO-
naseub. OcTaHHIN Bigobpaxkae pe3dynsTaTi CBOro Mi3HaHHS y NpPaBOBUX HOPMaX, Y AKUX
3aknageHo nesHy iHGopmauito npo XuTtda. [leski 3akoHOOaBYI OOKYMEHTU MOXYTb
HajaBaTW He MeHLe BiJOMOCTEN NPO AepXXaBy, HiXX OKpPeMi HaykoBi TpakTaTwu.
Hanpwuknag, y KoHCTUTYUiT YKpaiHKu BCTaHOBEHO, WO YKpaiHa € CyBepeHHOIo i He3a-
JIeXXHOI0, AEMOKPAaTUYHOLO, CoLiaNbHO0, MPaBOBOIO Aepxasoto (cTaTtTtsa 1). Taky iHpop-
MaLito Moxe HagaTu Tinbku OCHOBHUIN 3aKOH Aep>XaBu.

Cnpaggi, npaBo B6upae B cebe, a NoTiM BUAAE 3HAYHNIA 06Car iHdopMmaLlii npo pis-
HOOBIYHI ABMLLLA TPOMAASHCBKOIO XNUTTS, OCKiIbKU B HBOMY MICTUTbLCSI BEIMYE3HA Kiflb-
KICTb HayKOBUX OediHiLii, topuanyHnX Gopmyn, iCTOPUYHNX | XUTTEBUX BiOMIHHOCTEN,
NONITUYHMX | NPaBOBUX OLLIHOK, pekoMeHaau,iii, 3a60poH, A03BOJIIB TOLLO.

3aBasikm NpaBoOBMM akTaM JII0AN 03HAMOMITIOIOTLCS 3i CTPYKTYPOIO OpPraHis Bnaau
yrnpaeiHHS; 3 TUM, LLO € NPaBOMIPHUM, WO 3abopoHeHOo Towo. OTxe, NpaBo — Le
TakoX i OANH 3 BaXNMBILLMX 3ac06iB coLianbHOi iHhopMaLlii, sK1iA BUKOPUCTOBYE Aep-
>KaBa. Taki BiOOMOCTI pO3paxoBaHi He TiNbKKM Ha MacuBHY, a N aKTUBHY MOBELIHKY
Ccy0’eKkTiB MpaBa, CNpuUsitoTb OOCAMHEHHIO MO3UTUBHOIO pPe3ynbTaTy, 3aJ0BOJIEHHIO
iHTepeciB y4aCcHMKIB NPaBOBIAHOCUH (rpoMaasiH, NocaaoBuX ocid, opraHisadiin).

KpimMm TOro, npasoBa KOMyHikaLis — ue BnagHa iHpopmauis, 3a ii LoOnoMOoroto supa-
XaeTbca (i BiANOBIAHO GOPMYETLCHA) NeBHUIM CBiTOMAn. IHPopmMaLinHa 30aTHICTb
npaesa — LE OAVH i3 CYTTEBUX (pakTopiB, WO LO3BOJISE BIAHECTU MOro 00 €IEMEHTIB
[yXOBHOI KyNbTypu cycninibctea'. He BUKNMKAE CyMHIBY, LLIO NPABO HacamMnepen BUHU-
Ka€ He 9K iHpopmMaTop, a gk Perynatop CyCcnisibHMX BIGHOCKUH. Y Aiepxasu i CycnifbCTea
[OCTaTHbO KaHaniB, 3acobaMu saKMxX 3AINCHI0ETLCS IHPOPMYBaHHS Cyb’eKTiB npaea.
[MpoTe NpaBo FK Perynsarop CycnisibHMX BiAHOCMH OAHOYACHO BMKOHYE POJb iHpOopMa-
Topa ix cy0’eKkTiB. TakMM YMHOM, MPABO BUMKOHYE KOMYHIKATUBHY ®YHKLUiO nopss 3i
CBOIMM CYTO HOPUOMYHUMU 3aBAAHHAMU, HAOyBaKYM TakoX iHOOPMALAHOI SAKOCTI.
Y ubOMy BUSIBIISIETLCSH MO0 coujafibHa npupoaa, 34aTHICTb BNiMBaTW Ha BOJIIO, CBIiJO-
MiCTb i NcKxiky ocobu, peanisoByBaTUCS YepPe3 CMPUNHATTS NOObMU.

Peanizauja ¢yHkUin npaBa B iHpopMaLinHin ¢opmi 3abe3nevye OOBEOEHHS 00
LUMPOKOro 3arasy AepXkaBHUX A03BOJIB i 3a00POH, iHPOPMYBaHHSA NPO MEeTOaN, 3aco-
On [OCSArHEHHS! CYCNiNIbHO KOPUCHMX Linei. NMpaBoBa iHPOPMOBaHICTb YNEHIB rpoMa-
OSIHCBbKOrO CyCninbCTBa — HEOOXiaHa yMoBa (PYHKLiOHYBaHHS MPaBOBOi CUCTEMMU.

Ocmucnioym NpobsiemMn CyTHOCTI MpaBa i Moro HeoOXiAHICTb ONs CycninbCcTBa,
cnif, BUXOOUTU i3 XUTTEBMX NOTPED i BeNiHb. [NpaBoBe onocepenkKyBaHHs B3aEMOBI-
HOCUKH ntoaeln 30e06inbLIoro BAOCKOHANOETLCH 3 PO3BUTKOM UMBINi3auji. M0NoBHUM
3aBAaHHSAM npaBa € 3abe3neyYeHHs cnpaBeasIMBMX B3AaEMOBIOHOCUH MiXX NIOAbMU, LLLO
XMBYTb Y OEePXaBHO-OPraHi3oBaHOMY CYCMiIbCTBI i NpParHyTb YCBIAOMJIEHOrO crpa-
BEJIMBOIro NPaBonopsaKy.

Jlorika po3BuTKY i 3MIiCT yciei NpaBOBOI AiCHOCTI 6e33anepeyHo CBigyYaTh Npo Te,
O npaBoBi pedopMU, 4eMOKPATUYHI 3MiHW B CYCMiNbLCTBI 3arajsioM € Tak 4M iHakwe

" YacTtuHa 2 c1. 11 Jorosopy npo €Bpocoi3 // KoHCTUTyLinHi aktu €sponeiicbkoro Coto3sy
(B pen. JlicaboHCbkOro ooroeopy) / ykp. nep. 3a pen. I. ApyseHka, C. [py3eHko ; 3a 3ar. pea.
I OpyseHka. — K. : «KIC», 2010. — C. 50-51.
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pe3ynsLTaToOM CMPURHATTA CyO’ekTaMmn NPaBOBIAHOCUH TUX YM IHLLIMX MPABOBUX HOPM,
npunucis npasa, NPaBoOBKX HAaCcTaHOB. BnacHe, o4HUM i3 BaXMBILLNX BUSBIB LbOro
006’EKTMBHOrO NPOLECY i € MOCTIHWIA PO3BUTOK Ta 3MiHA NPaBOBMX YSIBNIEHb, BiANOBIA-
HUX iM 3arasbHOOO0B’ A3KOBUX NPaBW MOBEAIHKN B iCTOPUYHO KOHKPETHUX MPaBOBUX
cuctemax. |, MabyThb, TiNlbkM B TaKOMY KOHTEKCTi BCi MPaBOBi OPUANYHI SBULLLA MOXYTb
OyTN YCBIOOMINEHI SIK BUPaXXEHHSI coujanbHOi HEOOXIAHOCTI 11 coujanbHOT 3aKOHOMIp-
HOCTI, Ik 06’€KTUBHO OOYMOBIEHUIM aTPUOYT CYCNiNIbHOrO PO3BUTKY. Y LIbOMY 3HAYEHHI
npaBo — SIBMLLE, KOTPE NOBUHHO 3a240BOJIbHATU SIK OKPEMUIA, iIHOMBIAYabHUNM IHTEPEC,
Tak i 3arasibHO3HavyLLUMI, CYCMiNbHUNA.

KomyHikaTBHa ¢yHKLjia npaBa 3abeanevyye ooepXaHHS y4aCcHMKaMu NpaBoBifHO-
CUH iHdopMaLji Npo Te, AKO € No3uLia AepXaBn LWOA0 HEOOXiAHOI, AO3BOIEHOT YK
3ab60poHeHOi noBediHku. CoujanbHa XUTTEQIANbHICTb iHOMBIAYMIB OpraHiyHO NoB’s-
3aHa 3 04epPXaHHSM, CIPUNHATTSIM, 3aCBOEHHSAM | BUKOPUCTAHHAM Takoi iHpopma-
uii. Npaeosa iHdopMaLia € OOHUM i3 PIBHOBUAIB CoLjianbHOI iHdopMaLi.

lonoBHE NPU3HAYeHHs nNpaBa — 3a6e3neyunTu 3rofy, rPOMaasHCbKUA MUP Y CYC-
MiNbCTBI 3 NO3ULji NpaB NMOANHN. FKLWO B CYCMiNbCTBI (MOEeTbCA MPO Cy4acHe CyCrifb-
CTBO YKpaiHu) 3’aBns0TbCA ifel, WO He BianoBiganTb 3arasibHOMOOCHKUM LIHHOCTSM,
Mopani, npasam NIOANHNU, TO POJIb | 3BHAYEHHS NpaBa HEMUHYYE 3HELHIOETLCA. IcTopIisA
noacTBa Mae AOCTaTHLO A0Ka3iB TOro, Lo Oyab-ske CYCnifibCTBO MOXe MpoLuBiTaTh i
ONTMMasIbHO PO3BUBATUCH, NMLLE CNUPAKYNCh Ha igel NpaBoBOi, CrnpaBeninMBoi opra-
Hi3auii XX1TTH, e BU3HAHO BEPXOBEHCTBO Mpasa.

OTxe, MOXHa roBOPUTU NPO KOMYHIKaTUBHI NOTEHLi NpaBa Ta 06MiH HEOOXiAHMMU
cTaHfapTtamMu, O BCTAHOBJIEHI NPAaBOM, MiX CYCMi/IbCTBOM, OEpP>KaBOK, OKPEMUMU
couiymamu v iHgmBigamn. beayMmoBHO, Ha3BaHi Nigxoan 00 BUBYEHHS KOMYHIKATUBHOT
CK/J1a[0BOI NpaBa He MOXYTb BuYepnaTu Bciei GaraToMaHiTHOCTI Npobnemu, BTIM ii
aHania 6e33anepeyHo cnyryeaTtnMe niaBULLEHHIO ePEKTUBHOCTI KOMYHIKaTUBHOI 3aaT-
HOCTI Npasa i3 BiAMNOBIAHOIO PerynoBaHHA CYCMifIbHUX BIOHOCWH, LUMPOKOrO BUKOPUC-
TaHHSA B KOHCTUTYLIMHOMY NPOLECi Cy4aCHOT YKpaiHM KOMYHIKaTUBHOI NOTEHLi npaBa.

30Kkpema, caMe Ha KOMYHIKaTUBHIN CKNaA0BIN K BXXIMBOMY YAHHUKY POPMYBaHHS
i p030yn0BU «NPOCTOPY CBOOOAM Be3nekn i npaBocynas» HEOAHOPA30BO 3aKLLIEHTOBA-
HO y oKyMeHTax EBponeicbkoro Cowoasy’.

OHuwyeHko H. PopmupoBaHue rpaxKgaHCcKoro ooLecTsa: KOMMYHUKaTUBHO-MPaBO-
Bowi ¢pakTop. Cpeam MHOrx HEOT/IOXKHbIX 3a4a4 1o GOPMUPOBAHUIO U Pa3BUTUIO MPaxaaH-
CKOIro obLuecTBa BECoMasi POJib NPUHAANEXNT KOMMYHUKATVBHOM COCTaBJISIOLLIEN, B 4ACTHOC-
TV PaBOBOM KOMMYHUKALMK. VI3ydeHne «1MCKYCCTBa KOMMYHUKaLmmn» TpebyeT 3HaYUTe IbHbIX
YCUIINK Pas/INyHbIX CreumaancToB B cpepax rnosmTuku, 3Tuku, mopaav v rnpasa. C y4eTtom
CJIOXKHOCTY Y MEXANCLINIIIMHAPHOCTY yKa3aHHOV npobiemMatikv B CTaTbe MpeasioxeHo ABa
riogxoda K ee aHan3dy — aHTPOMNOI0rNYeCKui N OYHKLUMOHAIIbHO-PaBOBOM.

OTae/1bHbIVi BEKTOP PACCMOTPEHMS MOCBSILLEH MPaBOBOV KOMMYHUKaLMM B KOHTEKCTE
¢dopmupoBaHus «MPOCTPaHCTBa CrpaBeasMBoCTY, 6e30MacHOCTU W M[pPaBoOCyans»
(dorosop o ¢pyHkLmoHnpoBaHun EBponerickoro Cor3a).

" YacTtunHa 2 ct. 11 Jorosopy npo €Bpocoto3 // KoHCTUTYLiHI aktn €sponencbkoro Coto3sy
(B pen. JlicaBoHCbKOro A0roBopy) yKp. nep. 3a pen. I ApyseHka, C. [lpy3eHKo ; 3a 3ar. peq.
I. OpyseHka. — K. : «<KIC», 2010. — C. 40; CtarTi 152, 155, 165 (4. 2, n. 4) JoroBopy nNpo dyHK-
uioHyBaHHs €Bponeiicbkoro Cowo3y (B pen. JlicaboHCbKOro A0roBopy) / ykp. nep. 3a peq.
I Opy3eHka, C. lpy3eHko ; 3a 3ar. pen. I. OpyseHka. — K. : «KIC», 2010. — C. 154, 157, 161.
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KnoyeBbie cnoBa: KOMMyHvKauusi, KOMMYHVKauusl B cepe npasa, 4es10BeK, rpax-
JaHckoe o6LecTBO, KOMMYHUKATUBHbIE OCHOBbI MPOBO3ITIALLEeHVs U obecriedeHns npas
4es10BekKa.

Onishchenko N. Formation of civil society: communication and legal factors.
Among the many urgent problems of formation and development of civil society not the last
role belongs to the communicative component generally, and of course, the legal
communication. Learning the «art of communication» requires many efforts of various
specialists in the field of politics, ethics, morality and law. Given the complexity and
interdisciplinary issues mentioned in the article two approaches to its analysis are
suggested: 1) the anthropological, 2) functional legal.

Separate consideration of the vector on the legal form of communication in the context
of «the space of justice, security and justice» ( Treaty on the Functioning of the European
Union) is given.

Key words: communication, communication in the field of law, rights, civil society and
communication basis for the declaration and ensuring of human rights.
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MpuHUMN PiBHOCTI NpaB NIOANHN
y npakTuui KoHctuTtyuinHoro Cyay YkpaiHu:
npo6semMmn MeToaukmn 3aCTOCyBaHHSA

C. Pa6iHoBuy
LOKTOP I0pPUANYHUX HayK, npodecop,
npodecop kKapenpur KOHCTUTYLINHOIO npasa
J1bBIBCbKOIr0 HaLLiOHaNLHOrO YHIBEPCUTETY iMeHi IBaHa PpaHka

0. MNaHkeBU4
KaHOMOaT PUANYHUX HAYK, OOLEHT,
CTapLiniA HAYKOBUIA CNiBPOBITHUK
J1bBiBCbKOI nabopartopii npaB NtoanHM i rpoMagsHUHa
HAl nep>xaBHOro 6yniBHMLTBA
Ta Micuesoro camospsayBaHHa HAMNpH Ykpainm

lpaktuka KoHctutyuiviHoro Cyay Ykpainv cBiaunTb rpo HeA4OCTaTHIO PO3POOKYy MEeTo-
Z10J10rii 3aCTOCYBaHHSI TECTY Ha HeAMCKPUMIHALLO. Lle 3yMoBieHO rneBHuM 6pakoM Teope-
TUYHOI peaekcii Haa NPobaemMaTuko 0OMeXeEHHS rpas i cBo60A JIOANHU.

lMocunaHHs Ha 06’ €KTUBHY OOrPYHTOBAHICTL BCTAHOBAEHMX BIAMIHHOCTEV sIK Ha niacTa-
BY [1J151 BUCHOBKY PO iX HEANCKPUMIHALIVHICTb MOXE BBaXatucsi 4OCTaTHiM aprymeHToOM
JMLIe 3a YMOBU, L0 MOHSITTS 06’ €KTUBHOI 3YMOBJIEHOCTI BiIMIHHOCTEN OXOr/1toBasio 6u
TakoX couiasibHy CripaBeaIMBICTb i MPONOPUINHICTL. be3 3acTocyBaHHSI TECTY Ha Mporop-
UIMHICTb MaTtepiasibHUi KOHCTUTYLUIVIHUV KOHTPOJIb 3a AOTPUMAaHHSIM 3acaj PIiBHOCTI v
HeauckpuMiHaLUii BUaeTbCs HEMOXINBUM. BianoBiab Ha nuTaHHS rpo BiaroBigHICTb BCTa-
HOBJIEHUX MPaBOBUMU aKkTamu 0OMEeXeHb MpaBs JIIOANHN iX CyCrisIbHO 3HavyLUii MeTi Mae
HaBOAUTUCHL Y MOTUBYBAJIbHIV 4YacTuHi Oyab-g9koro pieHHs KoHctutyuiiHoro Cyay
Ykpainu, B sKkOMy po3rnisaaeTbCsl MATAHHS PO AOTPUMAHHS MPUHLNIMY PIBHOCTI.

KnioyoBi cnoBa: piBHICTb, NPONOPLIViHICTb, OOMEXEHHS 1pas JIANHN, KOHCTUTYLLIV-
HWV KOHTPO/Ib.

3rigHO 3 yCTaNleHMMM B KOHCTUTYUINHI OOKTPUHI M CyOoBIiA nmpakTuui nigxogamm
MPUHLMN PIBHOCTI € OOHMM i3 3arajibHMX NMpPaBOBWX 3aCaf, i €IEMEHTIB BEPXOBEHCTBA
npaea. binbLue Toro, y nocTpaasiHCbKoMy nMpaBo3HABCTBI XX CTONITTA BUCOBAOBanacs
OyMKa, WO caMe PIiBHICTb HANeXnTb 40 CYTHICHUX, BU3HA4YalbHMUX O3HaAK npasa, TuX
XapakTepPUCTUK, €Ki BIAPI3HAIOTb WOro B IHWWX COLUianbHUX pPErynaTopis
(B. HepcecsHu,).

MoHap TpeTuHa piweHb!, NpuitHaTux KoHcTutyuiiium Cyaom Ykpainu (gani — KCY,
Cyn) 3a BECb 4ac Moro AisfibHOCTI?, CTOCYETLCA KOHCTUTYLIMHOMO MPUHLMMY PIBHOCTI
ab0 X NPUHaNMHI MICTATb 3ragKy Npo HbOros.

1118 i3 322 pilleHb.
2 CraHom Ha 1 yepeHsa 2015 poky.

3 MUTaHHS NPO OOTPUMAHHSA KOHCTUTYLIMHOIO MPUHLUMMY PIBHOCTI MOPYLIYBaniocs cy6’ekTamu
KOHCTUTYLINHMX nogaHb 33 pasu; npu ubomy y 20 piweHHsax Cya noroamecsa 3 aprymeHTamm
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[MpaBunbHe BUPILLEHHA CnNpaB O3HA4YeHOI KaTeropii B KOHCTUTYLINHOMY CYOO4YUH-
CTBi BMMara€e CnMpaHHs Ha TEOPETUYHO OOrpyHTOBAHY METOAMKY 3aCTOCYBaHHS L€l
3acagun. BogHouac npaktuka KCY 3acBigvye, Wwo HeobxiaHOi YiTKOCTi 1 0AHO3HAYHOCTI
Y UbOMY MUTAHHI MOKM L0 He A0CArHyTo. B aBCoNoTHIM BinbLUOCTI BUNAaKiB MOTMBY-
BaHHA Cy[0M CBOrO BUCHOBKY LLLOAO OOTPUMAHHS MPUHUMUIMY PIBHOCTI OOMEXYETbCS
CaMol0 Nulle BKasiBKOK Ha nosioxxeHHs KoHcTuTyuii YkpaiHu, MixHapooHux abo
BITYN3HAHMX HOPMATUBHO-NPABOBUX aKTIB, Y AKX 3rafgyeTbCa Lei npuHumn’,

3 ornsay Ha Le BBaXaeMo, WO CUCTEMHUI aHani3d piweHb Cyay, gKi CTOCYOTbCSH
[OTPMMaHHS 3acay PIBHOCTI, CNPUSTUME BUPOBIIEHHIO Ta YTOYHEHHIO Aeskux 6a30-
BYX MPAaBO3aCTOCOBHUX aJITOPUTMIB, WO MOXYTb BUABUTUCH KOPUCHUMW AK OS5 KOH-
CTUTYLLIMHOIrO CYd04YMHCTBA, TaK i 3arasioM Ans po3rnsay nyoniyHOo-npaBoBMX CroOpiB
O3Ha4yeHoI KaTeropii.

Y pagsHCbki i NOCTPaAsHCBKIN lopUCNpyaAeHLUii NPUHLMN NPaBoBOi PiBHOCTI 6yB
npeaMeTom yBarm Takmx gocnigHukie, sk C. bogHap, |. BonxoBcbka, M. Ko3l0K,
I ManbueB, B. HepcecsHu, H. OHiweHko, C. MorpebHsik, |. NonxoBcbka, 1. PabiHoBuY,
P. Cusuii, €. YepHsik, B. HeTBepHiH, C. LLleB4yk Ta iHWnX. OKpeMi HayKOBL po3rnaaanm
Takox i 3acapny nponopuinHocTi (I Tagxies, . Oepos, 0. €BTowyk, |. KpeciHa,
C.MorpebHsik, €. PoMaHIOK), y TOMy 4Mchi y ii cniBBiAHOLLEHHI 3 piBHICTIO (C. PabiHoBUY).

Hnska 3aranbHOTEOPETUHHNX | DINNOCOPCHKO-NPaBOBUX aCMNekTiB 3B’ A3KY MPUHLM-
niB PiBHOCTI Ta NponopuinHocTi y npakTuui KCY noku Wwo 3anmwaTbCs HeA0CTaTHbO
BUCBITNEHUMU. MOeTbes, 30Kpema, Npo 38’A30K 3acaam PIBHOCTI 3 MPUHLMIOM NPOno-
PLINHOCTI (CNiBMIPHOCTI), PO3YMiHHS cneund@ikn Koro € HeobXxiaHOK YMOBOIO crpa-
BEAJINBOrO BUPILLEHHA CNpas, WO CTOCYITbLCA OKPEMUX BUAIB MpaB JIIOAUHU, Ta
[OCSArHEHHS ONTUMasIbHOro GanaHcy Mix nNyoniYHMMU M NPUBATHUMM iHTEPECaMK.

3 ypaxyBaHHSM LIbOr0 METOO NPOMNOHOBAHOI PO3BiAKN € aHasi3 MeTOA0ONiT OLHKMN
KOHCTUTYLINHOCTI NpaBOBUX akTiB, 9ka BUkopmnctoryeTbcs KCY npu nepesipui ooTpum-
MaHHS NpuHUmMny piBHocTi. OcobnmBa yBara NpUaiNATUMETbCS CMiBBIAHOLUEHHIO MiX
3acagamMu piBHOCTI Ta NPOMNOPLINHOCTI 1 AessknM NpobaemMam, NoB’a3aHMM i3 3aCTOCY-
BaHHAM OCTaHHbLOT B KOHCTUTYLIIMHOMY NpaBocyani YKpaiHu.

KOHCTUTYLIAHOro nogaHHs, a B 13 — Hi. Y npaktuui KCY, aka MiCTUTb NpaBoBi NO3uLii Woa0
KOHCTUTYLIAHOIrO NPUHLNUMY PIBHOCTI, BUOAETHCS MOXJ/IMBMM BUOKPEMUTU PILLEHHS, WO CTOCY-
IOTbCH: 3MICTY NPUHLMMNY PIBHOCTI Nepes 3aKOHOM (4 pilleHHS) | BUHATKIB i3 3arasibHOro nNpuHLm-
ny piBHocTi (5 piweHsb). Cepepn cnpas, NPUCBAYEHNX OKPEMUM BUAAM MPaB N0AMHW, HanbinbLia
KiNIbKiCTb CTOCYETHCSA BMOOPYOro npasa (8 pilleHb); npaBa Ha coujiasibHUIA 3aXUCT, Y TOMY YUCTi
npaea Ha coliianbHe 3abe3neyeHHs okpeMux kaTeropiii ocib (8 pilueHb); npasa Ha NpaLto, y TOMy
ynucni Ha AOCTYN A0 OepPXaBHOI Cnyxx6u (7 pilleHb); npouecyanbHUX MPaB y4acHUKIB CyL0BOro
npouecy (7 piweHb). BigHOCHO MeHLWwa KinbKiCTb pilleHb, siKi CTOCYIOTbCA Aji KOHCTUTYLIMHOI
3acaam piBHOCTI y cdepi Nnpasa BNacHOCTI (3 pilleHHs); NpaBOBOrO CTaTyCy HAPOLHUX AenyTaTiB
YKkpaiHn, nNpaBoBOro CTaTycy CyaniB, CiMeliHMX npaB Ta 0OOB’A3kiB, MpaBa Ha 06’eQHAHHS
(no 2 piweHHs). Mpaeam noanHM Ha cBo60AY BUCOB/IOBaHb, HA MPAaBOBY AOMOMOTY, Ha XWUTNO,
Ha OCBITY, Ha NOAATKOBI Miflbr'M MPUCBAYEHO NO OAHOMY pieHHI0 KCY.

3ayBaxuMmo, Wo oaHe i Te came PiweHHa Cyny iHkonm Moxe 6yTu BiIHECEHO OAHOYACHO OO0
LEKINbKOX KaTeropin.

1Y po3msayBaHux cnpasax MOTUBW MPUAHATTA came Takoro, a He iHworo piweHHs KCY sBukna-
[a€ HEPIAKO BKpal NaKOHIYHO, L0 YacTO A03BOJISE NMLLE BUCYBATM NEBHI NPUNYLLEHHS LLOAO
CMUCNOBUX 3B’A3KIB MiXK LUMTOBaHMMM CyaoM HOPMATUBHUMM MNONOXEHHAMW i Pe30II0TUBHOO
YaCTUHOIO PiLLEHHS.
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MepLuy YacTUHY BMKAAYy NPUCBSYEHO aHanidy BUpobneHnx CyaomM NnpaBoBMX No3u-
L 3aranbHOro xapakTepy, ki CTOCYIOTbLCH PO3YMIHHA CYTHOCTI 1 NPU3HA4YeHHs 3aca-
O nNpaBoBOi piBHOCTI. Jani Ha maTepianax npaktukmn KCY po3rnagatumyTbCca, Hacam-
nepen, MmatepianbHi (couianbHi) acnekTy NPUHUMNY NPaBOBOi PIBHOCTI. 3a3Ha4MMo,
LLLO cUTYyaLlii, B IKUX NPeaMETOM KOHCTUTYLLIMHOIO KOHTPOJIIO € AOTPUMaHHA popMasib-
HOT NPaBOBOI PIBHOCTI, HE BUKJINKAIOTb 3HAYHMX NPABO3aCTOCOBHUX Npobnem. 3 orng-
Oy Ha Le Aani BOHW BUCBITIIIOBATUCS He OyayThb.

lMpuHUMN PIBHOCTI Y KOHCTUTYLIVIHOMY MpPaBoCyAndi: BUXIAHI MOJIOXEHHS. Y Tux
crnpasax, Ae NopyLUYBanoCcs NMTaHHA NPOo A0TPUMaHHS npuHumny pisHocTi, KCY chop-
MYJIIOBaB HM3KY MPaBOMNOJIOXKEHb, SIKi BU3HA4YalTb MICLLe el NpaBOBOI 3acaaun y npa-
BOBIl cuctemi. Cepepn HUX HacaMmnepes, 3ragaemMo BU3HAHHS PIBHOCTI Ta HEAOMNYCTU-
MOCTI OUCKPUMIHALIi 0COBU «HE TiNbKM KOHCTUTYLLINHMMM NPUHLMAAMW HaLLiOHaNbHOT
npaBoBOi cuctemMn YkpaiHun, a W @yHOAMEHTalbHMMU LIHHOCTAMU CBITOBOIO
cniBTOBapUCTBA...»".

Bin3HauMBLIM iCHYBaHHS 3B’S13KY KOHCTUTYLLIMHONO NPUHLMNY PIBHOCTI i3 3abe3ne-
YyeHHAM fAji 3acagu BepxoBeHCcTBa npasa y PiwenHi Big 10 TpasHa 2000 poky
Ne 8-pn/20002, srogoMm, y PiwerHi Big 2 nuctonana 2004 poky Ne 15-pn/2004, KCY
BXE MNPSMO MOCNIaBCHA Ha NPUHLMMN PIBHOCTI 9K HEBIO EMHY CKNaA0By 3acan BepPXOBEeH-
CTBa Npa.a Ta crpasennBeocCTi. [puBepTae yeary 3amiCTOBHUI Napaneni3am piBHOCTI Ta
MPOMNOPLINHOCTI 9K GOPM BMSBY 3acaam CNpaBedMBOCTI: «3a3Bunyan crnpaBeanBiCTb
po3rnapaTb 9K BAACTUBICTb Mpasa, BUPAXeHy, 30Kkpema, B PIBHOMY HOPUONYHOMY
MacLTabi NOBeAiHKM N y NPOMOPLMHOCTI IOPUANYHOI BiANOBIAANBHOCTI BYHMHEHOMY
NPaBOMoOPYLLUEHHI0»3,

[0 NpaBOMNOJIOXEHb 3arasibHOrO XapakTepy HaneXwmTb TakoX Mo3uuid, 3rigHo 3
AKOI0 NMPUHLMM PIBHOCTI BCIX rpoMasH nepen 3akoHOM PO3rafaeTbCs 9K KOHCTUTY-
LiiHa rapaHTia NpaBoBOro crarycy ocobu®. MNpu LpOMY «MPOrofiIoLYIoYM PIBHICTb YCiX
rpomMansH nepepn 3akoHoM, ctatts 24 KoOHCTUTYLi YKpaiHM TakuM YHOM BCTaHOBIIOE
i piBHY NigNernicTb ycix rpomansaH 3akoHam YkpaiHm»S.

! PilweHHs KoHcTuTyuiiHoro Cyay YkpaiHu y cnpasi 3a KOHCTUTYLiMHMM 3BEPHEHHAM rpoMans-
HMHa TposHa AHTOHa [laBnoBuya WOAO0 O@IUIHOrO TNyMa4yeHHs MOJNIOXEeHb cTaTTi 24
KoHcTuTyuii YkpaiHm (cnpasa npo piBHICTb CTOPIH CyaoBOro npouecy) Big 12 kBitHA 2012 poky
Ne 9-pn/2012 // OdiuiinHnii BicHMK YkpaiHn. — 2012. — Ne 32. — Ct. 1202.

2 PilweHHs KoHcTuTyuiiHoro Cyay YkpaiHu y crnpasi 3a KOHCTUTYLIMHUM nogaHHam MpeanaeHTa
YkpaiHn wono BianosigHOCTI KoHCTUTyLii YKpaiHn (KOHCTUTYLIMHOCTI) OKpeMmx MOJSIOXEeHb
3akoHy Ykpainm «[po ctatyc HapoaHoro genyrtata YkpaiHv» B pegakuii 3akoHy Ykpainu «[1po
BHECEHHS 3MiH i 4ONOBHEHb A0 3akoHy YkpaiHu «[1po ctaTyc HapoaHOro genyrata YkpaiHu» Bifg,
25 BepecHa 1997 poky (cnpaBa Npo cTaTyc HapogHoro genytata YkpaiHu) Big, 10 TpaBHSA
2000 poky Ne 8-pn/2000 // Odiuirinin BicHMK YkpaiHn. — 2000. — Ne 37. — Ct. 1592.

3 PiweHHst KoHcTuTyuinHoro Cyay YkpaiHu y cnpasi 3a KOHCTUTYLLIHUM noAaHHAM BepxoBHOMo
Cyay Ykpainu wono BianoBigHOCTi KOHCTUTYLIT YkpaiHM (KOHCTUTYLIAHOCTI) NonoxeHb cTaTTi 69
KpumiHanbHoro kogekcy YkpaiHu (cnpasa npo NpusHadYeHHs CyaoM Bifbll M’ SKOro NnokapaHHs)
Bia 2 nuctonaaa 2004 poky Ne 15-pn/2004 // OdiuiriHnin BicHMK YkpaiHn. — 2004. — Ne 45, —
Cr. 2975.

4 Tam camo.

5 PiweHHs KoHcTutyuiiHoro Cyay YkpaiHu y cnpasi 32 KOHCTUTYLiMHUM NoAaHHAM 45 HapoaHWX
oenyrtaTiB YkpaiHM wono BignoBigHOCTI KOHCTUTYUIT YKpaiHM (KOHCTUTYUIMHOCTI) MOJSIOXEHb
NyHKTY 2 cTaTTi 2 3akoHy YkpaiHu «[1po npnBaTm3sau,iio 4epXaBHOro XnTnosoro ¢oHay» (cnpasa
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CouianbHa 06rpyHTOBaHICTb HEPIBHOCTI MpaBoOBUX CTaTyCiB 0Ci6. APryMeHTYBaHHS
KOHCTUTYLIMHOCTI BCTAHOBJIEHNX PO3PIi3HEHb Yy MPABOBOMY CTaTYCi OKPEMUX KaTero-
pin oci6 3pilicHioeTbca CyaoM Yyepes3 BU3HAYEHHS NEMTUMHOT METU PO3PI3HEHD, iX
CYCRifIbHO 3HAYYLLOrO LiIbOBOrO NPU3HaYeHHs. Y 3B’a3Ky 3 LM Y HU3LI pileHb KCY
BEJIbMU NAKOHIYHO, Han4yacTiwe nuwe dparMeHTapHo, BUKNIALAE CBOK MPaBOBY
no3nLio.

Mpuknagom Moxe cnyryBaTtu, 3okpema, posrmsag Cyaom HeoOoTOPKaHHOCTI MOCcaa0-
BMX OCi0 SIK CBOEPIAHOI0 Y3aKOHEHOIO BUHSATKY i3 3arasibHOro NPUHLMIMY PiBHOCTI NpaB
i ceobon rpomaasH. Mpu LbOMy «BCTAHOBMIEHHS 0OAATKOBUX MOPIBHAHO 3 HEAOTOP-
KaHHICTIO 0COOW rapaHTiii HeoOTOPKAHHOCTI 451 OKPEMMX KaTeropii aepxaBHUX noca-
[OBUX OCIO Ma€ Ha MeTi CTBOPEHHS HANEXHUX YMOB OJ19 BUKOHAHHS MOKIaAeHUX Ha
HUX AepkaBoto 060B’A3KIB Ta 3aXUCT Bif, HE3aKOHHOIO BTPYYaHHS Y iX OiffbHICTb»!.

MpuHUMN BUSBNEHHS COLjaibHOT OOI'PYHTOBAHOCTI BiAMIHHOCTEN BUKOPUCTOBYETb-
¢ CynooM i Mpu OLiHL KOHCTUTYLIMHOCTI HOPM, sKi nepenbdayaloTb MpaBo OKPEMMX
KaTteropin rpomMagsH Ha crieuianbHi neHcii. BMkopmncToByoyn coujianibHO-LiIbOBUN
iHTepnpeTauinHni nigxig, KCY chopmynioBas npaBoBy MNO3ULtO, 3rigHO 3 9KOK BUMO-
ra couianbHoi 0OrpyHTOBAHOCTI Ma€e YHIiBEPCabHUIA XapaKTep, OCKiNIbkM CTOCYETLCS

npo npueaTu3aL,ito AepxaBHOro xmntnosoro ¢oHay) Big, 28 sepecHs 2000 poky Ne 10-pn/2000 //
OdiuinHuin BicHUK Ykpainn. — 2000. — Ne 40. — Ct. 1709.

! PiweHHsa KoHcTuTyuiHoro Cyay YkpaiHv y crnipasi 3a KOHCTUTYLiMHMM nogaHHam MpeauaeHTa
YkpaiHn wopno BianosigHocTi KOHCTUTYLii YkpaiHu (KOHCTUTYWIMHOCTI) 3akoHy YkpaiHu «[1po
PaxyHkoBy nanaty BepxoBHoi Pagu YkpaiHn» (cnpaBa npo PaxyHkoBy nanaty) Big, 23 rpyaHs
1997 poky Ne 7-3n/97 // Odiuirinnin BicHUK YkpaiHu. — 1998. — Ne 1. — C1. 23; PiweHHA
KoHcTutyuiiHoro Cyay YkpaiHu y cnpaBi 3a KOHCTUTYLIMHUM noaaHHam BepxosHoro Cyny
YkpaiHn woao BignosigHocTi KoHCTUTyLi YKpaiHM (KOHCTUTYLINHOCTI) OKPEMMX MOJTOXKEHDb CTaT-
Ti 2, ab3auy apyroro nyHkTy 2 po3ainy Il «MpukiHueBi Ta nepexigHi NonoxeHHs» 3akoHy YkpaiHu
«[Mpo 3axoam Woao 3akoHOAABYOro 3abeaneyeHHst pedopMyBaHHS NEHCINHOT CUCTeEMU», cTaT-
Ti 138 3akoHy YkpaiHu «[po cygoycTpint i ctatyc cyanis» (cnpasa WOAO0 3MiH YMOB BUNnaTu
MEeHCIM i LWOMICAYHOro AO0BIYHOrO rpPOLUOBOrO YTPMMAaHHA CyAdiB Yy BiAcTaBui) Big 3 4epBHA
2013 poky Ne 3-pn/2013 // OdiuiiHnin BicHMK Ykpainn. — 2013. — Ne 44. — Ct1. 1583. Ous.
Takox: PilweHHs KoHcTutyuiriHoro Cyay YkpaiHm y cnpasi 3a KOHCTUTYLIMHUM NOAaHHSIM Hapo.-
HUX genyTaTiB YkpaiHu wono BignosigHOCTi KOHCTUTYLWiT YKpaiHM (KOHCTUTYLIMHOCTI) 3akoHy
Ykpainun «[Npo BMbopn HapoaHVX AenyTaTiB YkpaiHv» (Cnpasa npo BMOOPY HApOOHUX OenyTaTiB
Ykpainn) Big, 26 notoro 1998 poky Ne 1-pn/98 // OdiuiiHnii BicHUK YkpaiHn. — 1998. —
Ne 23. — Cr. 850; PiweHHs KoHcTuTyuiiHoro Cyay YkpaiHu y cnpasi 3a KOHCTUTYLiIAHUM NOAAH-
HAM MiHicTepcTBa BHYTPILLHIX cnpas YKpaiHu Wwoao odiLiiHOro TiyMadeHHSs NosIOXeHb YaCTUHU
TpeTboi cTatTi 80 KoHcTUTyLi YKpaiHn (cnpaBa npo AenyTaTcbky HEAOTOPKAaHHICTL) Bif, 27 X0B-
THa 1999 poky Ne 9-pn/99 // OdiuinHni BicHMK YkpaiHn. — 1999. — Ne 44. — C. 71; PiweHHs
KoHcTutyuiiHoro Cyny YkpaiHu y cnpasi 3a KOHCTUTYLIMHUM nopaHHam MpesnpeHTta YkpaiHu
npo odiujiiHe TNyMaYyeHHs NON0XeHb YaCTUH APYroi, TpeTboi cTaTTi 17, YacTuHM apyroi ctaTtTi 27
3akoHy YkpaiHum «[1po cTtaTyc HapoaHoro genyrara YkpaiHu» (crnpasBa npo rapaxTii AianbHOCTI
HapopgHoro genytata YkpaiHu) Big 10 kBiTHA 2003 poky Ne 7-pn/2003 // OdiuiriHniA BiCHUK
Ykpainn. — 2003 . — Ne 17. — Crt. 789; PiweHHsa KoHcTuTtyuiriHoro Cyay YkpaiHn y cnpasi 3a
KOHCTUTYLINHMM NOAAHHAM 56 HapoaHux genyTtatiB YKpaiHu npo odiuinHe TayMadyeHHs nono-
XeHb 4aCcTWH nepLoi, TpeTboi ctatTi 80 KoHCTUTyLi YKpaiHm, yacTuHM nepLuoi cTaTTi 26, YacTuH
nepLuoi, Apyroi, TpeTboi cTaTTi 27 3akoHy Ykpainu «[1po cTatyc HapoaHoro genyrata YkpaiHu»
Ta 3a KOHCTUTYLiiHMM noAaHHAM MiHicTepcTBa BHYTPILWHIX cnpas YkpaiHv npo odiuiiHe Tnyma-
YEHHS1 MOJIOXEHHST 4YacTuHU TpeTboi cTtatTi 80 KoHcTuTyuji YkpaiHM CTOCOBHO 3aTpuMaHHs
HapogHoro genytata YkpaiHu (cnpaBa Npo rapaHTii AenyTaTcbkoi HeAO0TOPKaHHOCTI) Big 26
yepsHs 2003 poky Ne 12-pn/2003 // OdiuinHni BicHUK YkpaiHn. — 2003. — Ne 28. — Ct. 1381.
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SIK CaMOr0 3akpirylIeHHs nNpasa Ha MeHcCilo, Tak | BCTaAaHOBJIEHHS YMOB pearisalii Bigno-
BigHOro npasa’.

Jocutb HenpocTMMN O1a po3rngny € Ccripasu, NOB’A3aHi 3 OLHKOI OOTPUMAaHHS
NPUHLMNY HEANCKPUMIHALLT NPy BCTAHOBJIEHHI BIKOBUX 0OMEXEHb Yy peanisaLii okpe-
MUX npae ntoamnHK?. MepLuoto y Li kaTeropii 6yna cnpasa NPo BIKOBUA LEH32, y aKil
ocrnopioBanacs KOHCTUTYLINHICTb NONOXEHHSA 3aKOHy YkpaiHu «[1po YNOBHOBaXeHOro
BepxoBHoi Paan YkpaiHu 3 npas AgMHn» CTOCOBHO BCTAHOBAEHHS 40-pi4HOro BiKO-
BOrO LLeH3Yy A1 KaHamaarta Ha nocagy YnoBHOBaXEHOoro.

Bupiwyoun uen cnip, KCY BUKOPUCTaB LinbOBE MPU3HAYEHHS PO3rNsaayBaHoi
HOPMU 3aKOHY fK apryMeHT Ha KOPUCTb OOTPUMAHHA MPUHLMNY PIBHOCTI: «KBanidi-
KauiiHi BUMOr 3yMOBJIEHI POOM i XapaKTepOoM AisNIbHOCTI... N0OCaaoBuUx 0cib, a ToMy
HEe MOXYTb PO3MMAAaTUCS K OOMEXEHHS TPOMaAsiH Y KOPUCTYBaAHHI PiBHVMM NpPaBOM
0OCTyny 0 AepXXaBHOI cnyx6u»*. 3 ornagy Ha 0cobMBY BaXMBICTb OiSNbHOCTI Nap-
NaMeHTCbKOro ombyacmeHa «BepxoBHa Paga YkpaiHM NMOBHOBaXHA BCTAHOBOBATU
kBanidikaLinHi BMMOrn oo ocobu, sika npeTeHaye Ha Lo nocaay. KoHctutyuis Ykpainu
(ctatta 101) LUbOro He 3a00poHsiE. <...> KpntepieMm y 3aKkOHOAABYOMY BCTaHOBJIEHHI
kBanipikaLinHUX BUMOr 40 BiKy € AOLiNbHICTb»S, WO cnig po3rnagaTtn 9K BKasiBky Ha
HEeNiABIAOMYICTb LbOro NUTaHHA OpraHy KOHCTUTYLIMHOT IOPUCONKLLIT.

Jpyroto 3a XxpOoHONOrielo y 3a3HayveHil kaTeropii 6yna cnpasa NpPo rpaHUYHNA Bik
KaHaugaTa Ha nocaay KepiBHMKaA BMLLOIMO HaBYasibHOro 3akaaay. PilueHHs y uin cnpasi
MPUKMETHE TUM, LLLO B HbOMY 10 KPUTEPIIiB OLIHKM BiAMIHHOCTEW Yy NMPaBOBOMY CTaTyCli

! PiwweHHa KoHcTutyuiiHoro Cyay YkpaiHu y cnpasi 3a KOHCTUTYLHMM NogaHHaM BepxoBHOro
Cyay Ykpainm wopo signosigHocTi KOHCTUTYLIT YKpaiH (KOHCTUTYLLIMHOCTI) OKPEMUX NMONIOXEHb
ctatTi 36, nyHkTiB 20, 33, 49, 50 cratTi 71, cTtaten 97, 98, 104, 105 3akoHy YkpaiHn «[1po
JepxaBHuin OromxeT YkpaiHn Ha 2007 pik» (cnpaBa Npo rapaHTii He3anexHocTi CyaAdiB) Bif,
18 yepBHaA 2007 poky Ne 4-pn/2007 // Odiuirinni BicHUk Ykpainn. — 2007. — Ne 54, — C1. 2184.
[une. Takox: PiweHHs KoHcTuTyuinHoro Cyay YkpaiHu y cnpasi 3@ KOHCTUTYLLINHUMW NOAHHSAMM
BepxosHoro Cyny YkpaiHu 1a 50 HapogHux genyTaTiB YkpaiHu wono BignoigHocTi KOHCTUTYUIT
YKpaiHM (KOHCTUTYLLIMHOCTI) NosioxXeHb ab3aliB TPeTboro, YeTBepToro NyHkTy 13 posginy XV
«[MpuKiHUEBI NonoxeHHs» 3akoHy YkpaiHu «[1po 3aranbHOOOOB’A3KOBE AEpXaBHE MEHCIHe
CTpaxyBaHHS» Ta OQILIMHOrO TAYMAYeHHS MOJIOXKEHHS YacTUHW TpeTboi cTatTi 11 3akoHy
YkpaiHun «[1po ctaTtyc cypais» (cnpasa npo piBeHb NEeHCIi i LOoMICAYHOro AOBIYHOIO rpoOLIOBOrO
yTpumanHsa) Big, 11 xoBTHA 2005 poky Ne 8-pn/2005 // OdiuiriHuni BicHMK Ykpainn. — 2005. —
Ne 42. — Crt. 2662.

2 YepHsk €. KpuTepiit Biky B NpaBoBmx noauuisx KoHctutyuinHoro Cyay Ykpaitu / €. YepHsk //
BicHuk KuniBcbkoro HauioHanbHOro yHiBepcuteTy iMeHi Tapaca LlesyeHka. Cepia: HOpuanyHi
Hayku. — 2010. — Bun. 84. — C. 27-31 [EnekTpoHHUIA pecypc]. — Pexum goctyny : http://
papers.univ.kiev.ua/jurydychni_nauky/articles/The_age_as _the _law rules_of Constitutional
Court_of Ukraine_16782.pdf

3 PiwenHs KoHcTuTyuiinoro Cyay YKpaiHu y cnpasi 3a KOHCTUTYLLIRHUM NOAAHHAM 47 HapOOHUX
nenyTaTiB YKpaiHM Wwono BianoBigHOCTI KOHCTUTYUIT YKpaiHN (KOHCTUTYLIMHOCTI) MOJIOXEHHSA
yacTmHu gpyroi ctatTi 5 3akoHy YkpaiHn «Mpo YnoBHoBaxeHoro BepxoBHoi Pagu YkpaiHn 3
npas AlAnHW» (cnpaea nNpo BikoBwui LeH3) Big 18 keiTHa 2000 poky Ne 5-pn/2000 // OdiuinHui
BiCHMK YkpaiHn. — 2000. — Ne 30. — Ct. 1286.

4 Tam camo.

5 Tam camo.
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0cib BnepLue BkJYeHO nponopuiriHicTs'. Ha aymky Cyay, «<MeTa BCTAHOBJIEHHS NeB-
HWX BiAMIHHOCTEW (BMMOT) Y NPaBOBOMY CTaTYCi NPaLiBHMKIB MOBUHHA OyTW iCTOTHOIO,
a cami BiAMIHHOCTI (BMMOrn), WO NepecnigyoTb Taky MeTy, MaloTb BigrnoBigaTn KOH-
CTUTYLLINHUM MONOXEHHAM, OyTU O0O’EKTUBHO BMMNpPaBOaHMMU, OOrPYHTOBAHMMMK Ta
cnpasenmMBMMU. Y NPOTUBHOMY pasi BCTAHOBJIEHHS OOMEXEHb Ha 3alHATTS nocaau
0O3Ha4yasno 6 ANCKpPUMIHALLtO».

Ha nymky KCY, «npu 0yab-sKMX MOXIUBUX LiISX, SKi MOXYTb BUMIMBATU i3 3aKOHY,
BCTAHOBJIEHE OOMEXEHHS HE MOXe OyTU BM3HAHE BUMNpPaBAaHUM, OOIPYHTOBAHMM Ta
cnpasenmBuM. MpuHaliMHI € MeHLL OBTSXKAMBI LUNAXM OOCATHEHHS UMX Linen, Hix
aBTOMaTu4yHe 6Ge3niacTaBHe MNo30aBfiEHHS FTPOMAAsH MOXJIMBOCTI OpaTu yyacTb Y
©anoTyBaHHi Ha Mocazy KepiBHMKA BULLOrO HABYA/IbLHOrO 3aknany npu OOCSTHEHHI
LWiCTAEeCATUN ATUPIYHOrO Biky». BkagiBka Ha MOXJIMBICTb MPUAHATTS MEHLL OOTSXNN-
BOrO 3a CoLUia/IbHUMW HaCNifAKaMu anbTePHATMBHOIO BUPILLEHHS Npobnemu BianoBi-
[ae 3MIiCTy NMpUHUMNY NponopLinHOCTI B MOro iHTepnpeTaljii EBPONenCbKUMN IOpUC-
ONKUIMHUMW opraHamMmu.

OTxe, «BikOBe OOMEXEHHS A5l KaHAMaaTa Ha NocaZly KepiBHMKA BULLOrO HaBYaslb-
HOro 3aknafy TPEeTbOro abo YETBEPTOro PiBHA akpeauTauji He I'PYHTYETLCS Ha CrneLli-
aflbHUX BMMOrax [0 npaui Ha uir nocagi, i ocnoptoBaHa HopMa € gUCKPUMIHaALIMHOK
o0 peanisauii npaea Ha npawo...»2.

Cnig 3BepHyTW yBary, Wo BukopuctaHnii CyaomMm ons BU3HAYEHHS Mipy BiANoBia-
HOCTI rpomajsiH BMMoram npodeciiHoi NpaBocy6’eKTHOCTI KPUTEPIN «0B’EKTUBHOI
BUNPaBOAHOCTI» pakTUYHO BUCTYNMB BOOHOYAC OLLHKOW AOLiIbHOCTI BCTAHOBJIEHHS
BiKOBOIro OOMEXEHHS.

LlikaBo, WO B HACTYMHilA cnpasi NPO rpaHWYHUI Bik NepebyBaHHSA Ha AepXaBHil
cnyx6i Ta Ha cnyx6i B opraHax MiCLLeBOro caMoBpsaayBaHHA® anenioBaHHa Cy0’ eKTiB
npaBa Ha KOHCTUTYLiiHE NOAAHHSA A0 HEOOXiAHOCTI KOHCTUTYLIMHOI OLLIHKK Mipu Bigno-
BiIHOCTi OKpeMux KaTeropi rpoMaasH BUMoram npodecinHoi npaBocyb’eKTHOCTI He
o6yno cnpunHato KCY. 3rigHo 3 HaBedeHo B LibOMY PilleHHi NpaBoOBOO MO3ULLIEID
Cyay Bik B3arasni He HanexuTb A0 3rafaHux y NOJSIOXKEHHI YaCTUHW Apyroi cTaTTi 24
KoHcTuTyUii YKpaiHuM «iHLWNX 03HaK», 3a AKMMW HE MOXe OyTU NPUBINEIB YN OOMEXEHD.
KCY 3a3HauuB, WO BCTAHOBMIEHHS 3aKOHO4ABLLEM FPAHUYHOrO Biky nNepebyBaHHS Ha
BiAMOBIAHIN cnyxbi € nuTaHHaM couianbHOi abo eKOHOMIYHOI [AOLNIbHOCTI.
«[apaHTOBaHa 4YaCTMHOW nepLuoto cTaTTi 24 KOHCTUTYUIT YKpaiHM piBHICTb rpoMaasiH
nepes 3akOHOM 03HA4Ya€ PiBHY AJ151 BCiX 0O0B’A3KOBICTb KOHKPETHOrO 3aKOHY 3 ycima

" PiwweHHsa KoHcTuTyuiiHoro Cyay Ykpainu y cripasi 3a KOHCTUTYLIAHMM MOAaHHAM 56 HapoaHuX
nenytaTiB YKpaiHM Wwoao BianoBigHOCTI KoHCTUTYUIT YKpaiHW (KOHCTUTYLIAHOCTI) MOJIOXEHHS
ab3auy apyroro 4acTuHu nepuwoi ctatti 39 3akoHy YkpaiHu «[po BuLLy OCBiTY» (CnpaBa nNpo
rPaHnNYHMA BIK KaHAMAATa Ha nocany KepiBHMKA BULLLOIO HaBYasbHOrO 3aknany) Big 7 nvnHs
2004 poky Ne 14-pn/2004 // OdiuiiHnin BicHuK Ykpainn. — 2004. — Ne 28. — T. 1. — CT. 1909.
2 Tam camo.

3 PiweHHs KoHcTutyuinHoro Cyay YkpaiHv y cnpaBsi 3@ KOHCTUTYLIAHUM NogaHHAM 47 HapoaHMX
nenytaTiB YkpaiHu woao BianosigHOCTI KOHCTUTYUT YKpaiHM (KOHCTUTYLIMHOCTI) MOJSIOXKEHb
ctaTTi 23 3akoHy YkpaiHu «[1po aepxaBHy cnyx0y», ctatTti 18 3akoHy YkpaiHun «Mpo cnyx0y B
opraHax MiCLLeBOro caMoBpsilyBaHHs», cTaTTi 42 3akoHy YKpaiHu «[1po annnomMaTtmnyny cryxoy»
(cnpaBa Npo rpaHu4HUI Bik NepebyBaHHS Ha AepXXaBHilt cnyx6i Ta Ha cnyx6i B opraHax Micue-
BOro camoBpsiayBaHHs) Big, 16 xxoBTHSA 2007 poky Ne 8-pn/2007 // OdiuinHuiA BicHMK YKpaiHu, —
2007. — Ne 80. — Cr. 2979.
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BIAMIHHOCTSIMM Yy NpaBax abo 0OO0B’A3Kax, NMPUBINESX YN OOMEXEHHSAX, AKi B LibOMY
3akoHi BCTaHOBNEHI. Ane BCi BIAMIHHOCTI Y NMPUBINesax 4s 0OMeXeHHSX LWOoAO0 Pi3HUX
KaTeropii iHOVBIAOiB, BCTAHOBMEHI 3aKOHOM, HE MOXYTb OYTW MOB’A3aHi 3 03HaKamu,
nepenbdadYeHMmn YacTuHO Apyroto ctatti 24 KoHcTtutyuii YkpaiHu»'. «3asHadveHuin
NMPUHUMN BU3HA4YaE 3arasjibHe npaBuio HEMPUNYCTUMOCTI BCTAHOBJIEHHS 3a coLialb-
HUMUK aB0 OCOBUCTUMN O3HAKAMM MPUBINEIB YN OOMEXEHD | HE € aBCOMIOTHUM»2,

Cyn BkasaB Ha MOXJIMBICTb BCTAHOBJIEHHS BIKOBMX OOMEXEHb Y Mexax cepu Bifb-
HOrO PO3Cyay opraHiB 3aKoHOA4ABYOI Bnaans.

OTxe, 3rigHo 3 npakTunkoto KCY, BCTaHOBAEHHS BiKOBMX PO3Pi3HEHb Y MPABOBOMY
cTaTtyci ocib y 6yab-akoMy BUNAAKy Mae CnupaTnucsa Ha 00’eKTUBHI NiacTasu, nepen-
0ayaTu iCTOTHY CyCMifibHO 3Hauylly MeTy. BogHouac AOMiHyo4a NPakTUYHO B YCiX
crpasax, 3a BUHATKOM CMpasu Mpo rpaHNYHUN BiK KEPIBHUKa BULLOIMO HaB4yaslbHOIo
3aknagy OCBiTK, NpaBoBa No3uLis Cyay nongarae y BigCyTHOCTi HEOOXIAHOCTi KOHCTUTY-
LLINHOro KOHTPOJIIO LLLOA0 KOHKPETHOro 06CcsAry Takux BifiIMIHHOCTENM, OCKiNbKM OCTaHHIN
HanexumnTb 0 chepu coujanbHOi a0 EKOHOMIYHOT MOMITUKN | 3yMOBNIEHUIA MiPKYBaHHS -
MW OOLISIbHOCTI.

BioMiHHOCTI y npaBoBOMY CTaTyCi 32 BIKOBUM KPUTEPIEM Nif, Aell0 iHWNUM KYyTOM
30pYy PO3MNAHYTO Yy CMpaBi MPO PI3HULIO Y Billi MiXX YCUMHOB/IOBA4YEM Ta AUTUHOWO®.
OOrpyHTOBYIOUYN KOHCTUTYLLIMHICTL OCMOPIOBAHOI aBTOopamMu MNoAaHHs Hopmu, Cya
Hacamnepen BAaBcs A0 OLHKM coujanbHUX Linen Ta iHTepeciB 0cib, AKMX CTOCYOTbCS
po3rnsaaysaHi nonoxeHHs CimenHoro kogekcy YkpaiHu. KCY BigTBOpPMB CBOIO Nonepea-
HIO MO3ULIl0, 3riAHO 3 9KOI «BM3Ha4eHa 3aKOHOM BMMOra WOA0 Pi3HULI Y Bili MixX
YCUHOBIOBAYEM i OAUTMHOIO € OAHAKOBO OOOB’A3KOBOKO O BCiX OCiO, aKki BaxatoTb

' HeogHO3HAYHICTL HaBEOEHOI No3uLii 3yMOBIIOE Te, WO Nepenik AMCKPUMIHALIMHUX O3HaK,
nepepnbayeHnx ctatreto 24 KoHcTuTyuii YkpaiHu, € BiaKpuTum.

2 3ayBaxu1MO, LLIO HABEOEHE MOJIOXKEHHS CYTTEBO YTOYHIOE Bifibll paHHIo noauuiio KCY, arigHo 3
SIKOK0 «He Moxe OyTu npuBineiB ynm obmexeHb 3a OyAb-9KMMKU O3Hakamu» (AMB.: PilueHHs
KoHctutyuiniHoro Cyany YkpaiHu y cnpaBi 3a KOHCTUTYLiMHUM nogaHHaM Cnyxou 6e3neku
Ykpainm, [depxaBHOro KomiTeTy HadTOBOi, ra3oBoi Ta HadpTOnepepoOHOi MPOMUCIOBOCTI
YkpaiHn, MiHictepctBa diHaHCiB YKpaiHM woao odiLiiHOrO TAyMaYeHHS MNOMOXEHb NYHKTY 6
ctatTi 12 3akoHy YkpaiHu «[1po couianbHWi i NpaBOBUIA 3aXMCT BiICbKOBOCTYXXOO0BLLB Ta YEHIB
ix cimel», YacTuH 4eTBepPTOoi i N’AToi cTaTTi 22 3aKkoHy YKpaiHu «[1po Miniujtio» Ta YaCTUHW LWOCTOI
cTaTTi 22 3akoHy YkpaiHu «[1po noxexHy 6e3neky» (cnpasa npo odiliiHe TnyMayeHHs TepMiHa
«4neH cim’i») Big 3 yepBHA 1999 poky Ne 5-pn/99 // OdiuinHnin BicHMK YkpaiHn. — 1999. —
Ne 24. — C. 180).

3 PiweHHs KoHcTutyuinHoro Cyay YkpaiHv y cnpasi 32 KOHCTUTYLiMHUM NOAaHHAM 47 HapoaHWX
nenyTaTtiB YkpaiHM wono BignoBigHOCTI KoHCTUTyuii YkpaiHM (KOHCTUTYLINHOCTI) MONOXEHb
ctatTi 23 3akoHy YkpaiHu «[Mpo aepxaBHy cnyxoy», ctatTi 18 3akoHy YkpaiHu «[po cnyx0Oy B
opraHax MicLeBOro camoBpsiAlyBaHHs», cTaTTi 42 3akoHy Ykpainu «[1po annnomaTtuyHy cnyxoy»
(cnpaBa Npo rpaHn4HMin Bik NnepebyBaHHSA Ha Aep>KaBHili cnyxo6i Ta Ha cnyxbi B opraHax Micue-
BOr0O camoBpsinyBaHHs) Big, 16 xoBTHA 2007 poky Ne 8-pn/2007 // OdiuiriHnin BicHUK YkpaiHn, —
2007. — Ne 80. — CT1. 2979.

4 PiweHHsa KoHctuTtyuiiHoro Cyay YkpaiHu y crnpasi 3a KOHCTUTYLINHUM nogaHHAM YMNOBHO-
BaXKeHOro BepxoBHOi Pagun YkpaiHu 3 npas NioanHN Woao BignosigHoCTi KoHeTuTyuii Ykpainm
(KOHCTUTYLLIMHOCTI) OKPEMOro MOJIOXEHHs YacTuHu apyroi ctatTi 211 CimelrHoro kogekcy
YkpaiHu (cnpaBa Npo Pi3HULIO Y BiLli MiX YCUHOBOBaYeM Ta guTmnHoto) Big, 3 niotoro 2009 poky
Ne 3-pn/2009 // OdiuiiHnin BicHuk YkpaiHn. — 2009. — Ne 11. — CT. 341.
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YCUHOBUTU OUTUHY..., @ TOMY He TMOPYLWYE MPUHUMMNY PIBHOCTI rpoMasaH nepen
3aKOHOM...»".

KOMEHTY04M OCTaHHE TBEPOXKEHHS, HE MOXHA He BiA3HA4YUTK, WO AKLLO PIBHICTb
rnepen 3akoOHOM PO3YyMiTU BUKJIKOYHO 9K BNACTUBICTb IOPUOMYHOT HOPMW, TO4j aHano-
riYHNN aprymMeHT MOXHa BUKOPUCTATU NPaKTUYHO CTOCOBHO OYab-sIKOrO HOPMaTuB-
HOro MOJIOXEHHS?. MNPO KOHTPABEPCIMHICTb TaKOro OGIPYHTYBAHHSA CBiAYaTb OKPEMI
LYMKM CTOCOBHO LbOro PiweHHs. He Baato4nch 00 iX AeTanbHOro aHasisy, BKaxemo
TiNIbKN Ha 3arajibHUA METOAONOrMYHNI HEeOOosiK, Ha SKOMY CAYLWHO HaroJIoWeHo B
no3unuiax cypais KCY 0. HikitiHa i B. Kamna, — He3acTtocyBaHHsa CyaoM TecTy Ha
MPOMNOPLINHICTb.

Bioctynu Big, 3acagm piBHOCTI y GOPMI BIAMIHHOCTEN Y IOPUANYHOMY PEryntoBaHHI
NoTPeOYOTh OLHKM METU BCTAHOBJIEHHS TakuX BiAMIHHOCTEN Ha NPeaMET iX iCTOTHOC-
Ti 1 cycninbHOT HEOOXIAHOCTI, @ TaKOX OLiHKM BiAMIHHOCTEN y cTaTyCi 0Ci0, L10a0 AKUX
Takuii BioCTyn Mae Micue, Ha npeaMeT ix 0OrpyHTOBAHOCTI Ta NPOMNOPLAHOCTI (nop.:
nignyHkTn 4.1, 4.2 nyHkTy 4 PiwenHa KCY Big 7 nunHa 2004 poky Ne 14-pn/2004)3.
Xova dopManbHO B KOHCTUTYLIMHOMY NOAAHHI, 9ke CTano NpuMBOAOM O1A PO3rnany
crnpasu, NPo OOTPUMAaHHSA MPUHLUWMIY NPOMNOPLINHOCTI He MLWNOCSH, Ta Yepes HeBpaxy-
BaHHS MOro 3aNULWLIMANCS BiOKPUTUMU NMUTaHHS, sKi 3p06unmn PilleHHs Bpas3nnueum ans
KPUTUKMN.

PiBHICTb, couianbHa cripaBeamBiCTb i npornopuiviHicTe. Cnig, 3BEpHYTW yBary Ha
TBEPOXEHHSA Cyay Npo Te, WO «FPOMaasHaM rapaHTyloTbCs PiBHI KOHCTUTYLHI NpaBsa
i cBOOOAM, PIBHICTb iX Nepen 3akOHOM Ta 3aO0POHSATLCS NPUBINe Y1 0OMeXeHHs 3a
OyOb-AKNUMM O3HaKaMU...» (PiweHHs Big 10 TpasHsa 2000 poky Ne 8-pn/2000)*. Katero-
PUYHICTb HaBeAeHOro GOPMYIIOBAHHSA CBIAYMUTL, HA Hally AyMKY, Npo 6pak yearu 3
6oky Cyny 1,0 B3aEMO3B’ 13Ky NPUHLMIMY HEANCKPUMIHALLi i3 3aca0t0 NPONOpPLLINHOCTI.
Hacamnepen uUe CTOCYETbCA 3aOOPOHM AUCKPUMIHALIMHUX NPaBOBUX OOMEXEHb,

! PiweHHsa KoHcTuTyuiiHoro Cyay YkpaiHu y crnpasi 3a KOHCTUTYLIHMM MOAaHHAM YMOBHO-
BaXxxeHoro BepxoBHoi Pagu YkpaiHu 3 npas noaMHn woao BignoBigHOCTI KoHCTUTYUii Ykpainm
(KOHCTUTYLLIMHOCTI) OKPEMOrO MOJIOXEHHA 4YacTuHK apyroi ctatti 211 CiMeilnHoro kogekcy
YkpaiHu (cnpasa nNpo Pi3HULLIO Y BiLli Mi>XX YCUHOBOBAYEM Ta ANTUHOIO) Big 3 ntoToro 2009 poky
Ne 3-pn/2009 // OdiuinHnii BicHuk Ykpainn. — 2009. — Ne 11. — Ct. 341.

2 OuB.: Pa6iHoBuy C. 1. MpupoaHO-NpaBoBi Nigxoon B I0PUONYHOMY PerysioBaHHi : MOHorpa-
dis / C. IN. PabiHoBn4Y. — J1. : JIbBIBCbKUNIN AepXXaBHUI YHIBEPCUTET BHYTPILLHIX cnpas, 2010. —
C. 499.

3 PiweHHs KonctutyuinHoro Cyay YkpaiHu y crnpasi 3@ KOHCTUTYLLIAHUM NogaHHAM 56 HapoaHMX
nenytaTiB YKpaiHM Wwoao BignoBigHOCTI KOHCTUTYUIT YKpaiHN (KOHCTUTYLIAHOCTI) MOJIOXEHHS
ab3auy apyroro 4acTuHu nepwoi ctatti 39 3akoHy YkpaiHn «[po BuULLy OCBiTY» (Cnpasa npo
rpaHMyYHUIA BiK KaHOupaTa Ha nocany KepiBHMKa BULLOIO HaBYasbHOroO 3aknagy) Bif, 7 JUMHA
2004 poky Ne 14-pn/2004 // OdiuiriHunii BicHMK Ykpainn. — 2004. — Ne 28. — T. 1. — CT. 1909.
Aue. Takox: MNorpebHsik C. 1. OCHOBOMOJIOXHI NPUHLMNKX NpaBa (3MiCTOBHA XapakTepucTunka) :
MoHorpadis / C. M. MNorpebHsak. — X. : Mpaso, 2008. — C. 192-204.

4 PiweHHst KoHcTuTyuiiHoro Cyay YkpaiHu y crnipasi 3a KOHCTUTYLiNHMM noAaHHam MpeanaeHTa
YkpaiHn wono BignoeigHOCTI KoHcTuTyuii YkpaiHu (KOHCTUTYUIMHOCTI) OKPEMUX MONIOXEHb
3akoHy YkpaiHu «[1po ctatyc HapogHoro aenytata YkpaiHm» B pegakuii 3akoHy YkpaiHu «[Mpo
BHECEHHS 3MiH i IONOBHEHb A0 3aKOHy YkpaiHu «[po ctaTyc HapoaHoro aenyraTa YkpaiHu» Big,
25 BepecHsa 1997 poky (cnpaBa Npo cTaTyCc HapogHoro genytata YkpaiHu) Big 10 TpaBHSA
2000 poky Ne 8-pn/2000 // Odiuiitnin BicHuk Ykpainn. — 2000. — Ne 37. — CT. 1592.
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noB’a3aHoi 3 NpPo61eMOIO CMIBBIAHOLLIEHHS MiX (POpPMaNbHOIO | PakTUYHOW («MaTepi-
aJIbHOIO») PIBHICTIO.

IntocTpauielo cknagHoOCTi OCTaHHbOI NMpobneMn MOXe ChyryBaTu crnpasa npo
BMOGOpuYy 3acTaBy'. Y PiwenHi KCY Big 30 ciuHg 2002 poky Ne 2-pr/2002 ans MOTUBY-
BaHHS1 BUCHOBKY MPO Te, L0 «FPOLUOBY (BMOOPYY) 3aCTaBy HE MOXHA PO3rnsaaTn sk
0OMEXEHHS NacMBHOro BMOOPYOro npaesa rpoMafsiH 3a 03HaKOK MaNHOBOMO CTaHy»,
BUKOPUCTAHO MOCUMAHHS HA METY BKa3aHOro iHCTUTYTY — «OOMEXEHHS YN YCYHEHHS
3/10BXNBAHHSA FPOMAASHUHOM BUOOPYMM NPaBOM, NMepeayciM 3a paxyHoK MiaTHUKIB
nopaTkie». BM3dHaoum CNywHICTb OCTAHHbOIO MOJIOXEHHS, 3ayBaXWMMO, O 3rigHo 3
npakTUKo €BPONEnNcbLKOro cyay 3 npae noanHu (gani — €CIJ1) cama no cobi neri-
TYIMHICTb METU NEBHOI0 OOMEXEHHS LLIE HE CBIAYMTbL NPO BiACYTHICTb MOPYLLEHHS NPaB
TNOANHN Y KOHKPETHI cnpasi.

OO6rpyHTOBaHICTb HABEAEHOrO TBEPIKEHHS BUKIIMKAE CYMHIBU BXE 3 Ornsaay Ha Te,
O 3rigHO 3 iCHYIoUYUMK B YKpaiHi AOKTPUHANBHUMMN MioXoaaMn MOHATTS «0OMeXeHHs
npae rpoMafsiH» i NOHATTA «HENpPaBOMipHE OOMEXEHHS MpaB rPoOMafsiH» PO3Pi3HS-
t0TbCA2. Mpr LbOMY 06CAr MPaB NIOANHN PO3MMAOAETLCA 9K IX CYyTTEBA BNACTUBICTb, LLO
Bi0OpPaXaeTbCH KiNbKICHMMM NOKa3HUKaMW BiANOBIAHNUX MOX/IMBOCTEN, BUPAXEHUX Y
NeBHUX OONHULIAX BUMIPYS. 3 ypaxyBaHHAM OCTAHHLOIO BU3HAYEHHS OyAb-AKOro pos-
Mipy BMOOPYOi 3aCTaBM BXE € NEBHUM OOMEXEHHSAM BMOOPUMX NpaB rpoMasH, npa-
BOMIPHICTb SIKOr0, Ha HaLly AYMKY, LiIkoM Morna 6u 6yTn npeaMeToM CyA0BOi OLLHKN.

B ymoBax icHyto40oro B YkpaiHi 3Ha4HOro MariHOBOro po3LiapyBaHHs BUCHOBOK MpPo
HasIBHICTb Y1 BiICYTHICTb OOMEXEHHS BMOOPYOro npasa rpoMaisiH 3a 03HaKOH ix Mali-
HOBOIO CTaHy He Mir 6yTn 3pobnieHnin 6e3 3BepHEHHS 00 3acaau NPonopLUiMHOCTI, ika
HaneXxmnTb A0 BMU3HAYaSIbHUX KPUTEPIiIB MPaBOMIPHOCTI 0O6MexeHb Byab-KOro npasa
NoANHWN. HaToMICTb NOCUNAHHSA Ha Te, WO «BMMOra Loa0 rpoLoBOi 3acTaBu CTOCY-
€TbCS BCiX KaHAMOATIB y AenyTaTu, NapTiin (610KiB) i € 0aHAKOBO AN BCiX, ii po3Mmip
HEe 3a/1eXXNTb Bif, pO3Mipy LOXOAIB KaHanaaTa y genyrat 1a QiHaHCOBOro CTaHy napTii

" PiweHHsa KoHcTtutyuiinoro Cyay Ykpainu y cnpasi 3a KOHCTUTYLIAHMM NogaHHAM 63 HapoaHWX
penytaTiB YkpaiHn wono BianoBigHOCTi KOHCTUTYLIT YKpaiHW (KOHCTUTYLIMHOCTI) MOMOXEHb
ctatTi 43 3akoHy Ykpainu «[po Bnbopun HapoaHux aenytatiB YkpaiHu» (cnpasa npo Bubopyy
3acTaBy) Bif, 30 ciyHg 2002 poky Ne 2-pn/2002 // OdiuiriHmin BicHnk YkpaiHn. — 2002. — Ne 6. —
Cr. 245.

2 ue.: PaGiHoBuy4 1. M. 3OjiCHEHHA MpaB OOMHKU: NPOoGReMu 0OMEeXyBaHHS (3arasibHo-
TeopeTuyHi acnekTn) : moHorpadis // MNpaui JIbBiBCbKOT NabopaTtopii npaB NoauHK | rpoMaasaHn-
Ha HAOl pepx. OyniBHMUTBA Ta MICLEBOro camMoBpsilyBaHHsA Akaf. npaB. Hayk YkpaiHu /
M. M. PabiHoBwuy, I. M. MaHkeBny. — Bun. 3. — J1. : AcTpoH, 2001. — C. 47 TaiH.; CTpekasioB A. €.
Ob6MexXeHHs1 OCHOBHMX MNpaB Ta cBOOOJ, NIOAMHM | rpOMaAsiHMHA SK IHCTUTYT KOHCTUTYLLIAHOIO
npaea YkpaiHu : aBToped. AucC. ... Kana. opua. Hayk : cney. 12.00.02 «KoHCTUTYyLUiiHE NpaBo;
MyHiumMnanbHe npaeo» / A. €. Ctpekanos. — X., 2010. — 20 c.

8 PabiHoBuy 1. M. Mpasa moanHu i rpomaaaHmHa y KoHctutyuii Ykpaitu (ao iHTepnpeTtauii
BUXIOHNX KOHCTUTYLiNHUX nonoxeHb) / M. M. PabiHoBuy. — X. : MpaBo, 1997. — C. 23-24; nop.:
PiweHHs KoHcTuTyuinHoro Cyay YkpaiHn y cnpasi 3a KOHCTUTYLIMHUM nogaHHaMm 51 HapoaHoro
nenytaTta YKpaiHu woao BianosigHocTi KOHCTUTYLT YKpaiHM (KOHCTUTYUIMHOCTI) MONIOXEHb CTaT-
Ti 92, nyHkTYy 6 po3gainy X «[epexigHi NonoxeHHs» 3eMenbHOro koaekcy YkpaiHm (cnpasa npo
MoCTilHEe KOPUCTYBaHHA 3eMeNbHUMK aingHkamin) Big 22 sepecHs 2005 poky Ne 5-pn/2005 //
OdiuinHnm BicHMK YkpaiHn. — 2005. — Ne 39. — Ct. 2490.
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(6510Ky)...»", BOUEBMOb, aBCTPAryeTbCSA Bif, MMTAHHA NPO GaKTUYHI BiAMIHHOCTI B Malii-
HOBOMY CTaHi Cy6’eKTiB MaCUBHOIrO BMOOPYOro npasa B YKpaiHi.

3 ornsgy Ha uUe MOJIOXKEHHS MPOo Te, WO «BCTAHOBJIEHHSI FPOLUOBOI (BMOOPYOI)
3acTaBy He NopyLUYyE KOHCTUTYLIMHOIrO NPUHLMNY PiBHOCTI rpoMaasiH nepen 3akOHOM
Ta PIBHOCTI iX KOHCTUTYLINHUX NpaB i CBOO0A, a TakoX NPUHLMMY PIBHOCTI MONITUYHUX
napTin nepen 3akoHOM», 3anmiae BigKpUTUMN NMMTAHHA COoLjianbHOIT cnpaBeisiMBOCTI
i HAATO Haraaye Ty PIBHICTb, MPO Ky CBOrO Yacy CapkaCTUYHO BMCIOBMBCS A. DpaHc
SIK MPO «BeJINYHY PIBHICTb 3aKOHY, LLLO 3a00POHSE Ak H6araTiam, Tak i 6igH1M cnaty nig
MOCTaMM, MPOCUTM Ha BYINLAX | KpACTN Xi6»2.

Y uiri cnpasi, 9K i B AeAKnX iHWKX (ane, 3a3Ha4nmo, Aaneko He y Beix), KCY dakTtuny-
HO CaMOYCYHYBCS Bif, pO3aay NMMTaHHA NPO peasibHy, a He nniie GopmMasibHy PiBHICTb.
3rigHo 3 6ykBasbHUM CMUCIOM HaBeaeHOoI No3uuji Bubopya 3actaBa 0yab-aKOoro po3s-
Mipy He MOXe ByTu oLiHeEHa Ha NPeaMET ii KOHCTUTYLIMHOCTI, HABITb AKLLLO MNOTETUYHO
ii po3mip ¢akTnyHO ycyBaB 6u Bif, y4acTi y Bubopax A0 NPeacTaBHULBKUX OpPraHiB
OinbLiCTb rpOMaAsiH Aep>XKaBu.

Y PiweHHi Big, 24 rpyaHsa 2004 poky Ne 22-pn/2004 KCY Haronocus, LLO YaCTUHOO
nepLoto ctatti 6 3akoHy YkpaiHu «[po Bubopwu lMpesnaeHTa YkpaiHu» «pisHi rpynu
OfHiei kaTeropii BMOOPLiB NOCTaB/EHi B HEPIBHI YMOBU LLIOAO 3AiACHEHHS BUOOPHOro
npasa. BuaineHHa 3 yciei kateropii rpoMagaH, gki He 30aTHi nepecyBaTncyd caMmocCTiHO,
Jule iHBanigiB NepLuoi rpynu Ta HagaHHe iM nepesaru Woa0 rofIoCyBaHHA 32 Mexamm
BMOOPYOI AiNbHNLL. .. MOPYLUYE MNPUHLMMN PIBHOCTI FPOMaAsAH rnepes, 3aKOHOM...»3,

Ha nepwwnin nornag BugaeTbcs, Wwo B ubomy Bunaaky KCY To4HO BiATBOPIOE Nigxia,
ECIJ1, aknii y CBOIX YUCNEHHMX NpeLeeHTax PO3yMi€ ANCKPUMIHALLIIO SK Pi3HE MOBO-
[KEHHS 3 NIOAbMU Y MOPIBHAHO aHaNOoriyHMX CUTyaLisX, HE OOYMOBJIEHE XOOHVUMMU
PO3YMHUMU Y1 06’ EKTUBHUMU NPUYMHAMU (OMB., Hanpuknag, piweHHs ECMJ1y cnpa-
Bax «Binnic npotn Cnony4eHoro Koponisctea», «Okni3 npotn Himew4ynHu», <Havyosa Ta
iHWi npoTu Bonrapii»). MpoTe € niacTtaBu kOHCTaTyBaTK, WO 3aranom ECIJT yBaxHiwe
" TouHiwe, aHix KCY, aiarHOCTyE NOPYLUEHHS NPUHLMIY HEANCKPUMIHALLIT, OCKiNbKN
3actocoByBaHa Ctpacbyp3bkum Cyaom MeToamka OLiHKM HasiBHOCTI/BiACYTHOCTI Anc-
KpUMiHaLii, 3a3B1Yaii, BKIIOYAE TECT Ha NMPOMOPLiAHICTL.

" PiweHHsa KoHcTuTyuiiHoro Cyay Ykpaiiu y cnpasi 3a KOHCTUTYLIMHUM NogaHHAM 63 HapOAHUX
nenytaTiB YkpaiHM wono BignoBigHOCTI KOHCTUTYUii YKpaiHn (KOHCTUTYUINHOCTI) NOMOXEHb
cTaTtTi 43 3akoHy Ykpainm «[Mpo Bubopu HapoaHux aenytatiB YkpaiHu» (cnpasa npo Bubop4y
3acTagy) Bif 30 ciuHsa 2002 poky Ne 2-pn/2002 // OdiuinHnii BicHMkK Ykpainu. — 2002. — Ne 6. —
Cr. 245.

2 Uu. 3a: lfaek @. A. KoHctuTylia ceoboam / nep. 3 aHrm. M. OniiHuk Ta A. Koponuwnta. — J1. :
Nitonnc, 2002. — C. 241.

3 PiweHHs KonctutyuinHoro Cyay YkpaiHu y crnpasi 3@ KOHCTUTYLIAHUM NogaHHAM 46 HapoaHMX
nenytaTiB YkpaiHm wopno BignosigHOCTI KoHcTuTyuii YkpaiHu (KOHCTUTYLIAHOCTI) 3akoHy
Ykpainm «Mpo ocobnmBocTi 3acTocyBaHHs 3akoHy YkpaiHu “Mpo Bubopwu Npe3unaeHTa YkpaiHn”
npu NOBTOPHOMY rosiocyBaHHi 26 rpyaHa 2004 poky» (cnpaBa npo 0coBMBOCTI 3aCTOCYBaHHS
3akoHy YkpaiHu «[po Bubopwu MNpeaunaeHta Ykpainn») Big 24 rpyaHsa 2004 poky Ne 22-pn/2004 //
OdiuinHui BicHUK YkpaiHn. — 2004. — Ne 52. — Cr. 3455.

4 9k Bigomo, 3rigHo 3 nosuujeto ECIJ1 TecT Ha HeQUCKPUMIHALLIID BUMAarae BpaxyBaHHS Takux
NPUHUMNIB: 1) HasiBHICTb «KOHKPETHUX PO3PISHEHDb Y MOBOOXKEHHI, WO CTOCYIOTLCS... KOPUCTY-
BaHHA SKMMOCb i3 BUSHAHUX NPaB 41 CBOOOA»; 2) «MPUHLMM PIBHOrO MOBOAKEHHS BUSBASIETHCS
NopyLUEHMM, SIKLLO BiAMIHHOCTI B Niaxoaj He MatoTb 06’EKTMBHOMO Ta PO3YMHOIr0 06I'PYHTYBAHHS.
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AHani3 woriHo 3ragaHoro PiweHHa KCY (Tak camo, §K i HU3Kkun iHwunx akTis Cyay,
O CTOCYIOTLCH MPUHLUMNY PIBHOCTI) OO3BONSE CTBEPOXYyBaTW, WO BUKOPUCTAHHSA
NPUHUMMY NPOMOPLIAHOCTI, LOHANMEHLLE, HE 00’ EKTUBYETLCS Y BiANOBIAHIN KaTeropii
crnpas.

Mpw oujiHLi BIANOBIAHOCTI 3MICTY HOPMATUBHUX NPaBOBUX akTiB OCHOBHOMY 3aKOHY
YKpaiHu 3acToCyBaHHA 3acanu NpOnoOpLIMHOCTI NPAMO MNOB’A3aHe 3 KOHTpOoJieM 3a
[OTPMMaHHSIM NPaBOBOi PIBHOCTI. Lle 3ymMOBNeHo TnM, o 6yab-5ski HOPMaTMBHO-MNpPa-
BOBi OOMEXEHHSI MpaB NOOVHU, 32 BU3HAYEHHSIM, € 3BYXEHHSIM 3MICTy un obcary
Takux nNpae AJ1s NeBHUX KaTeropi ocid, a ToMy 3adinatoTb NMUTAHHS NPO MOPYLUEHHS
npUHUMNY GopManbHO-OPUANYHOT PIBHOCTI BXEe cami o000, K BlacHe NpaBoBi Bifl-
MIiHHOCTI.

3rigHo 3 npakTukoto ECIJ1 ouiHka NpaBoOMipHOCTI 0OMeEXeHb NpaB NOAMHN BUMa-
rae 3aCTOCYBaHHA MPUHLMNY MPONOPLIMHOCTI. TOX KOHTPOJIb 32 KOHCTUTYLINHICTIO
BCTAHOBJIEHMX Y HOPMaTUBHUX MPABOBUX aKkTax OOMEXeHb MnpaB JIIOAMHU 3aBXOu
BUCTynaTMMe BOLHO4YAC MNepPEeBIPKOI0 AO0TPUMAHHSA 3acaz, NpOonopLinHOCTI Ta PIBHOCTI.

Y npaktuui Cyny npuknagamm 34iiCHEHHSA HENPSIMOro MaTepianibHOro KOHTPOJIIO 3a
OOTPUMAHHAM KOHCTUTYLLIMHOrO NMPUHUMNIY PIBHOCTI NpW 3aCTOCYBaHHI HUM 3acanun
NPOMOPLIAHOCTI MOXYTb CNyryBaTu, 30KpemMa, cnpasa npo NpU3Ha4YeHHs CyaoM BinbLu
M’AKOro nokapaHHs' i cnpasa LOA0 KPeamuTopiB NignpUEMCTB KOMYHanbHOI GopmMu
BNACHOCTI?.

Y KOHTeKCTi NpobnemMn 3abe3neyeHHs He nuie GopMasbHO-IOPUOVYHOI, a 1 dak-
TUYHOI piBHOCTI 0cobnumBo BaxnmeuM € PiweHHs KCY Big 10 nuctonapga 2011 poky
Ne 15-pn/2011 y cnpasi Npo 3axMcT Npas CrnoXxueadis KpeauTHUX nocnyrs. Y ubomy

HasagHicTb NoAibHOro 06rpyHTYBaHHA Mae OLiHIOBaTUCS BiAMOBIAHO A0 Uinen i pe3ynbraTie 3axo-
LiB, WO pO3rnsa[alnTbCs, i 3 ypaxyBaHHAM NPUHLMNIB, KOTPUM HaOAETbCS BUPILLAIbHE 3HAYEHHS
B AeMOKpaTU4HMX aepxasax» (PakTUYHO NAETLCA NPO NEeriTMMHY METY BiAMIHHOCTEN. — aBTO-
pu); 3) NpuHLUMN 3a60POHN ANCKPUMIHaLii ByBa€ MOPYLUEHNM «i TOAI, KON YiTKO BCTAHOBJEHO,
O He iCHyBasio PO3yMHOI NPOoMnopLji Mix BUKOPUCTaHUMK 3acobamMu i TiElo MeToto, AN AOCAr-
HEeHHS SIKOi BOHW 3pjlicHioBanucs» (amB.: EBponelickuii Cya no npasam yenoseka. [leno oTHocu-
TeNbHO HEKOTOPbIX aCMEeKTOB 3aKOHOAATENbCTBA 06 MCMNOIb30BaHUM S13bIKOB B 06pa3oBaHnm B
Benbrun npotue benbruu. MNMoctaHoBneHne ot 23 uiona 1968 ropa. [M3Bnedyenus] // 3awmta
JINYHOCTU OT ANCKPUMUHALMK : xpecTomaTus ; B 3 T. — T. 2. — M. : HoBas toctuumsa, 2009. —
C. 223-224).

! PilweHHa KoHcTuTtyuinHoro Cyay YkpaiHu y crnpasi 3a KOHCTUTYLHMM nogaHHaM BepxoBHOro
Cyay Ykpainu wono BianosigHOCTi KOHCTUTYLIT YkpaiHu (KOHCTUTYLIAHOCTI) NonoxeHb cTaTTi 69
KpumiHanbHoro kogekcy YkpaiHu (cnpasa npo NpusHadYeHHs CyaoM Oifbll M’ SKOro NnokapaHHs)
Bia 2 nuctonaaa 2004 poky Ne 15-pn/2004 // OdiuiriHnin BicHMK YkpaiHn. — 2004. — Ne 45, —
Cr. 2975.

2 PilweHHa KoHcTuTyuinHoro Cyay YkpaiHu y cnpasi 3a KOHCTUTYLLIHUM 3BEPHEHHSM BiAKPUTOrO
akuioHepHoro ToBapucTtea «KipoBorpagobneHepro» npo odiuiriHe TIyMayeHHs! MoJI0XeHb Yac-
TUHW BOCbMOI cTatTi 5 3akoHy YkpaiHn «[Mpo BigHOBNEHHSA NNATOCMPOMOXHOCTI 60PXHMKA abo
BU3HAHHA 110ro GaHKpyTOM» (CnpaBa LWOAO KPeauTopiB MignpUEMCTB KOMYyHaslbHOI ¢Gopmu
BnacHocTi) Big 20 yepBHs 2007 poky Ne 5-pn/2007 // Odiujlinnii BicHuK Ykpainn. — 2007. —
Ne 48. — Ct. 1991.

3 PiweHHsa KoHcTuTyujiHoro Cyay YkpaiHu y cnpasi 32 KOHCTUTYLLIHUM 3BEPHEHHAM rpoMazs-
HuHa CtenaHeHka AHapis MukonalioBmya Wono odiliiHOro TIyMayeHHs MosIOXeHb NYHKTIB 22,
23 cTaTtTi 1, cTtarTi 11, YacTUHM BOCbMOI CcTaTTi 18, YaCcTUHK TPETbLOI CcTaTTi 22 3aKOoHY YKkpaiHu
«[1p0o 3axMCT NpaB CNoXmnBayiB» y B3BAEMO3B’'A3KY 3 MOSIOXKEHHAMW YaCTUHN YeTBEPTOI CTaTTi 42
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PiweHHi Cyn 3a3HaunB, 30kpemMa, Lo «aepxaBa 3abe3neyvye 0cobMBMIA 3aXMCT BinbLu
cnabkoro cyb’ekTa eKOHOMIYHUX BiHOCUH, @ TakoX (GakTUyHy, a He GpopMasbHy piB-
HICTb CTOpPIH Y LMBINIbHO-NPAaBOBUX BiAHOCUHAX, LLISXOM BU3HAYEHHSI 0COBMBOCTEN
[OroBipPHUX NPaBOBIAHOCUH Yy cdepi CNOXMUBYOrO KpPeamTyBaHHSA Ta OOMeXeHHs Aii
NPUHLMNY cBOGOAM UMBINBHOMO A0roBOpY...»".

3ayBaxnmo, Wo aepxasn — dnenn Pagm €sponu, aki nignucanu MNMpoTtokon Ne 12
0o KoHBeHLUji, «...0yay4n CMOBHEHUMW PIllYy4OCTi BXUTM MNOoAanblUMX 3axomdiB ans
CMNPUSIHHA PIBHOCTI BCiX 0Ci6...» (1oro Npeambyna), B OCHOBHI YacTuHi NpoTokony
[OOMOBUIINCS NPO KONEKTUBHE 3aCTOCYBAHHS JINLLE «3arajibHoi 3a00POHU OMUCKPUMI-
Hauji» (cTatTa 1). BogHouac y NMpeam0byni 3a3Ha4Y4€H0, WO «...NPUHLMMN HEANCKPUMIHA-
Lii He CTOITb Ha 3aBagi [lep>xaBamM-y4aCHULAM yXXMBATU 3aX04iB OJ151 CIPUSHHA NOBHIN
Ta peanbHili PIBHOCTI, AKLLO Lji 3ax0au € 06’ EKTUBHO 1 0Or'pyHTOBAHO BUMNPaBOaHUMM».
Lle nae nigctaBu CTBEPAXYBATM NPO PO3YMiHHS AepXxaBamu — YyneHamu Pagm €sponu
CMIBBIOHOLLUEHHSA NPUHUMMNIB HEAUCKPUMIHALT | PIBHOCTI 9K BUMOI BigroBigHO «MiHi-
ManbHOi» MoOpani MpPaBOBOro OOOB’A3KY i «MakCUMasbHOi» Mopasni MnparHeHHs
(1. dynnep).

HaTtomicTe B okpemunx Bunagkax KCY TpakTyBaB MOHATTS AUCKPUMIHALiT 3HAYHO
wmpie, GakTUYHO OTOTOXHIOWYM i 3 OyOb-SKMM MOPYLUEHHSM 3acaZiy PIiBHOCTI,
30Kpema PIBHOCTI He TiNlbky popMasibHOI, a 1 MaTepianbHoi, coujanbHOI2. Y PilleHHi Big,
9 nunHa 2007 poky Ne 6-pn/2007 Cya, po3LiHUB HEBXUTTS AePXaBO NO3UTUBHUX Ail
i3 HagaHHSA couianbHUX NiNbr SK NOPYLUEHHS NPUHLUMIY CoLianbHOi PiIBHOCTIS.

Taka nosuuis, BOYEeBUAb, BiAPI3HAETLCS Bif, NiGepTapuCcTCbKOro niaxony, 3rigHo 3
KM BMMOIM «Tak 3BaHOI coujanbHOT cnpaBeasiMBOCTi» MOXYTb OYyTW BU3HAHI 1 3a00-
BOJIEHI NIMLLE TIEIO MIPOKD, AKOK BOHM Y3roOXXyHOTbCS i3 NPaBOBOKO BCe3arasbHICTIO 1
dopManbHOIO PIBHICTIO i, OTXKeE, iX MOXHA BUPA3nTU Yy BUMNALI BUMOI BflaCHE NpaBoBOoi
cnpasenIMBOCTI Yy BiAMNOBIAHMX chepax coLianbHOro Xuntra4. OuesnaHo, LWo cnpases-
JINBICTb Y LbOMY BUMAAKY OTOTOXHIOETLCSA 3 POPMasIbHOK PIBHICTIO, MPW LLbOMY COLLi-
asibHe 1 MopasibHe 3HAa4YEeHHS NMPaBOBUX HOPM IFTHOPYETLCSH, a CNpPaBenIMBICTb NOCTaE
HE CYTHICTIO NpaBea, a 11we Noro GopmMasibHOK 03HaKOoK. Ha Hally oyMKy, LLe CTBOPIOE
TEOpPeTUKO-NPaBOBi NepefyMoBM 19 CBaBiSA, 3anepevyeHHIM 9K0oro, 3a BU3Ha4YeH-
HAM, NOBUHHI BYTW NPaBo i CNpaBeaNBICTbLS.

KoHcTuTyuii Ykpainm (cnpaea npo 3axmcT npaB cnoxmnseadiB kpeanTHux nocnyr) Big, 10 nucrona-
na 2011 poky Ne 15-pn/2011 // OdiuinHnii BicHMk YkpaiHn. — 2011. — Ne 90. — Ct. 3274.

' Tam camo.

2 OgpiLinHuM BicHWK YkpaiHn. — 1999. — Ne 24. — C. 180.

3 PiweHHs KoHcTuTtyuinHoro Cyay YkpaiHu y cnpaBsi 3@ KOHCTUTYLLIAHUM NogaHHAM 46 HapoaHMX
nenyTaTiB YKpaiHu Wwoao BignosigHoCTi KOHCTUTYLUIT YKpaiHu (KOHCTUTYLIMHOCTI) NOSIOXEHb CTa-
Ten 29, 36, yacTmHu gpyroi ctaTTi 56, YacTuHW apyroi ctatTi 62, YacTnHM nepLoi cTaTTi 66,
nyHkTiB 7, 9, 12, 13, 14, 23, 29, 30, 39, 41, 43, 44, 45, 46 ctatTi 71, ctaten 98, 101, 103, 111
3akoHy Ykpainum «[po OepxaBHuin 6toaxeT YkpaiHm Ha 2007 pik» (cnpaea npo coujanbHi rapaH-
Tii rpomaasiH) Big, 9 BepecHs 2007 poky Ne 6-pn/2007 // OdiuinHuin BicHuK YkpaiHm. — 2007. —
Ne 52. — Ct. 2132.

4 HepcecsHy B. C. dunocodus npaea: kpatkuii yuebHbii kypc / B. C. HepcecsHu. — M. :
HOPMA, 2000. — C. 33.

5 OuB.: Pa6iHosuy C. [1. MpupoaHO-NpaBosi Nigxoam B 0PUOANYHOMY PEerysioBaHHi : MoHorpa-

dia / C. M. PabiHoBu4y. — J1. : JIbBIBCbKWUIA OEPXaBHUI YHIBEPCUTET BHYTPILLHIX cnpas, 2010. —
C. 141.
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BoaHouac i3 topuanyHumM nibepTapmMaMom LLINKOM y3roKyeTbCsl 3MiHEHa NpaBoBa
nosuujs KCY, HaBegeHa B pilleHHsX Big 25 ciyHa 2012 poky Ne 3-pn/2012' Ta Big,
26 rpyaHsa 2011 poky Ne 20-pn/20112. Jaoum odiljiiHe TnyMadeHHs HU3KN NONOXEHb
KoHcTtuTyuji Ykpainn, Cyg 3a3HaumB, WO «OAHIED 3 03HAK YKpaiHW sk coujianbHOi aep-
XaBW € 3abe3neyeHHs 3arasbHOCYCMiIbHUX NOTPed y chepi coLlianbHOro 3axmcTy 3a
paxyHok kowTiB JlepxxaBHoro 6ioaxeTy YkpaiHu Bnuxoasyun 3 GiHaHCOBMX MOXIIMBOC-
Tel aepxasu, ka 3000B’A3aHa CNpaBenvBoO i HeynepeakKeHo po3noainaTn cycnifb-
He 6araTCTBO MiX rpoMaasiHaMu | TepuTopianbHUMM rpOMagamMm Ta NparHyTi Ao 36a-
naHcoBaHOoCTI 6l0aXeTy YKpaiHu»3, Takum YNHOM, KaTeropuyHicTb 3ragaHoi 3a6opoHu
«AUCKPUMIHaLji HernpauesaaTHUX» LUSXOM 3BYXEHHSI OEePXXaBOol 3MICTy W obcsary
couianbHO-eKOHOMIYHMX MpaB NoANHM (Cnpasa Woao npaea Ha nibrin)* 6yno cyTTeso
NoM’IKLLIEHO, PAKTUYHO X ii 6YN0 CKacoBaHO.

3ayBaxnmo, LLLO B ABOX OCTAHHIX pilleHHax Cyay AOPEYHICTb MOCUAaHb Ha NPUHLMN
MPOMOPLINHOCTI BUKJIMKAE CEPNO3HI CYMHIBM Hacamnepem, y KOHTEeKCTI iMnepaTnBHmUX
NOMOXEHb YaCTUHU TPETbLOI cTaTTi 22 KOHCTUTYLIT YKpaiHu, aKi MiCTaTb popMasnbHy i
©6e3yMOBHY 3a00pPOHY 3BYXXEHHS1 3MICTY 1 0OCSAry iCHyO4MX npae i cBobo4 Npu NpuUin-
HATTI HOBMX 3aKOHIB | BHECEHHI 3MiH A0 YAHHUX.

[MposeneHnn aHania gae nigcrtasm CTBEPIAXKYBATU NPO CKNAAHICTb BUSB/IEHHS YHi-
dikoBaHoro anroputmy y BupieHHi KCY cnpag, Lo CTOCY0TbCS Npo6aeMU PIBHOCTI.
Y Tux BUNagKax, Konv MeToaonoris o6rpyHTyBaHHs Cy0M pilleHHs € A0CTaTHBLO NPo-
30p0I0, OCHOBHOIO BiAMIHHICTIO MiXX HEK 1 nigxogamu, WO 3aCTOCOBYOTLCS 3 LbOro
nutaHHa €CIJ1, €, 3a3Bnyali, BiACYTHICTb NpamMux nocunaHb KCY Ha npuHLmMi nponop-
LIMHOCTI NpW OUiHLi HAM OOTPUMAHHA Yy PO3MMaayBaHMX 3akoHax 3acap, PiBHOCTI ¢
HeanCKpUMIHaLLi.

' PiweHHa KoHcTuTyujiiHoro Cyay YkpaiHu y cnpasi 3a KOHCTUTYLIAHUM MOJAHHAM MpaBiHHSA
[MeHcinHoro donay Ykpainm wono odiuiiHoro TnyMayeHHst NoaoXeHb cTaTTi 1, 4acTuH NepLuoi,
npyroi, TpeTboi cTaTTi 95, yacTuHu apyroi ctaTTi 96, nyHkTiB 2, 3, 6 cTatTi 116, YacTuHW Apyroi
ctatTi 124, yactnHu nepwoi ctatTi 129 KoHcTuTyuji YKpaiHu, NyHKTY 5 yacTuHM nepioi cTatTi 4
BiogxeTHOro kogekcy YkpaiHu, NyHKTY 2 YacTuHM nepLuoi ctaTti 9 Kogekcy agMiHiCTpaTUBHOIO
CyOo4YMHCTBA YKpaAiHM B CUCTEMHOMY 3B’A3KY 3 OKPEMUMM NONOXEHHAMN KOHCTUTYLT YKpaiHn
Bif 25 ciuHa 2012 poky Ne 3-pn/2012 // Odiuirinnin BicHuk Ykpainm. — 2012, — Ne 11. — CT. 422.
2 PiweHHst KoHcTutyujiiHoro Cyay YkpaiHu y cnipasi 3@ KOHCTUTYLiRHUMI nodaHHamMmn 49 Hapoa-
HUX genyTaTiB YkpaiHu, 53 HapogHux aenyTaTiB YKpaiHu i 56 HapoaHux aenyTaTiB YKpaiHu Lwoao
BiANOBigHOCTI KOHCTUTYLIi YKpaiHM (KOHCTUTYLIMHOCTI) NyHKTY 4 po3ainy VIl «[pukiHuesi nono-
XeHHs» 3akoHy YkpaiHu «[po AdepxaBHuii 6iooxeT Ykpainm Ha 2011 pik» Big 26 rpyaHs
2011 poky Ne 20-prn/2011 // OdiuiiHnia BicHuk YkpaiHn. — 2012, — Ne 3. — CT. 100.

3 PiweHHs KoHcTuTyuiiHoro Cyay YkpaiHu y cnpasi 3a KOHCTUTYLIHUM MOAaHHAM NpaBiHHA
[MeHcinHoro poHay YkpaiHn woao odiliiHOro TlyMayeHHs NosIoXKeHb cTaTTi 1, YacTUH NepLuoi,
Opyroi, TpeTboi cTatTi 95, yacTuHm gpyroi ctatTi 96, nyHkTiB 2, 3, 6 cTaTTi 116, YacTuHM opyroi
ctatTi 124, yacTnHn nepuwoi ctatTti 129 KoHctuTyuii YkpaiHm, nyHKTy 5 yacTnHm nepLuoi ctaTTi 4
BiogxeTHOro kogekcy YkpaiHu, NyHKTY 2 yacTuHm nepLoi ctaTTi 9 Kogekcy agMiHiCTpaTUBHOIO
Cyno4MHCTBa YKpaiHM B CUCTEMHOMY 3B’A3KY 3 OKPEMUMU NONOXEHHAMN KOHCTUTYLT YKpaiHn
Big, 25 ciuHsa 2012 poky Ne 3-pn/2012 // OdiuiriHnii BicHuk Ykpainm. — 2012. — Ne 11. — CT1. 422.
4 PiweHHa KoHcTuTyujiiHoro Cyay YkpaiHium y cripasi 3a KOHCTUTYLLINHUM nogaHHam MidicTepcTea
BHYTPILWHIX cnpaB YkpaiHn i MiHictepctBa ¢diHaHCiB YkpaiHn woao odiuiiHOro TayMayeHHs
NMOJIOXeHb YaCTUHU LOCTOI cTaTTi 22 3akoHy YkpaiHu «[po Miniuito» Ta YaCTUHM CbOMOI CTaTTi 22
3akoHy YkpaiHu «[po noxexHy 6e3neky» (cnpaga LWoa0 rnpasa Ha ninbrin) Big, 6 nunHa 1999 poky
Ne 8-pn/1999 // OdiuiriHnin BicHUK YkpaiHn. — 1999, — Ne 7. — C. 177.
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MprHUMN NPONOPLINHOCTI SIK iIHCTPYMEHT BUMIPIOBAHHS MPaBOMIPHOCTI 0OMEXeHb
npae MIOANHU NIANSrae 3acTOCYBaHHIO Y TUX BUMAZKax, KO Taki OOMEXeHHs BCTa-
HOBJIIOIOTECA HOPMOTBOPYMMUM OpraHamu y npoueci peanidauii HUIMW OUCKPeLINnHNX
NMOBHOBaXeHb. BUKOPUCTAHHS X NOHATTS «MPOMOPLiAHICTb» K TEOPETUYHOrO 3aC00y
NMOAOJSIAHHS KaTEropuyHOi KOHCTUTYLiAHOI 3aB60pOHU, KOTpa BU3HA4Yae GOpMalibHi
MeXi peanidauii (3aKOHHICTb) TakMX MOBHOBAaXXEHb, BUOAETLCA HEAOMYCTUMUM.

Y HU3Lj NpaBOBKX CUTYyaLin MUTAHHSA, SKi MOrKM 6 OXOMNOBATUCS A€ MPUHLMNY
NPOMNOPLINHOCTI, He po3msagalnTbca CyaoM i3 MOCUMAAHHAM Ha iX HaNeXxHIiCTb A0
chepun NOAITUYHOT YM coujanibHOI OOUiNIbHOCTI, OMCKPELiNHI MOBHOBAXEHHS B SIKil
Hanexartb 3aKOHOAABYIM BRagi. 3 TakMMm MigxoaoMm, OAHak, CKAaAHO MOroAMTUCH,
ocKinbkn go komneteHuji KCY HanexmnTb ouiHKa KOHCTUTYLIMHOCTI BCiX 683 BUHATKY
YNHHUX HOPMATUBHO-MPABOBUX aKTiB NapnameHTy. Y Oyab-skoMy pasi AOTPMMaHHS
BepxoBHoto Pafoio YkpaiHM MexX CBOIX KOHCTUTYUIMHUX 3aKOHO4ABYMX MOBHOBAaXEHb
HE MOXe BUKJIOYATU MaTepiasibHOr0 KOHCTUTYLINHOMO KOHTPOJIIO 3a AOTPUMAHHAM
MPUHUMNIB PIBHOCTI N HEOUCKPUMIHALLT.

OcobnueicTio aprymeHTauinHux nigxoais KCY € BUKOPUCTaAHHA NOCUaHb Ha Te, Lo
OCMNOPIOBAHI NMOJIOXEHHSA PIBHOIO MipPOIO MOLIMPIOTLCS Ha BCiX agpecaris BignoBigHNX
rnpaBoOBUX HOPM, a Le, Ha MOoro AyMKy, CBiOYUTb MPO AOTPUMAHHA NPUHLNUIMY PIBHOCTI.
OpHak, Ha Halle NepeKOHaHHs, Take MOTMBYBaHHSA HaBPSAA YM Hagae BucHoskam KCY
[00aTKOBOI Barm, OCKiflbkM O3HaKa «pPiBHOI MOLUMPIOBAHOCTI» CTOCYETbCS, 30KpeMa,
NPaBOBUX HOPM, LLIO MOXYTb BYTU ANCKPUMIHALIAHMMU CTOCOBHO TUX KaTeropil ocio,
Ha AKX BOHW HEe NOLUMPIOIOTHCS.

MocunaHHsa X Ha 00’EKTMBHY OOrPYHTOBAHICTb BCTAHOBJIEHMX 3aKOHOM BiMiHHOC-
Tewr y NpaBoOBOMY CTaTYCi K Ha NiACTaBy 419 BUCHOBKY NPO X HEANCKPUMIHALLMHICTb
MOXe BBaXXaTUCS AOCTATHIM apryMeHTOM fulle 3a YMOBMU, LLLO MOHATTS 00’EKTUBHOI
3YMOBJIEHOCTI BiAMIHHOCTEN OXOMJIE TaKOX Taki IX XapakTepUCTUKU, K couiasibHa
crnpaseannBICTb | MPONOPLINHICTL. [Mpy LbOMY NPUHLMN NPOMOPLIMHOCTI CNYrye KOH-
LenTyanbHUM 3aCO0O0M KOHTPOJIIO 32 CNpaBeAIMBICTIO HOPMATMBHO-MPABOBOr0 PO3-
noainy coujanbHux 6nar, TOOTO BNacHe 3a CoLialbHOI CrpaBenIvBICTIO.

bes 3acTocyBaHHA TeCTy Ha NPOMNOPLMHICTb OLiHKa KOHCTUTYLLIMHOCTI 3aKOHO4AaB-
4YMX aKTiB Ha NpeaMeT JOTPUMAaHHS Yy HUX 3acaf, PiBHOCTI M HeAMCKPUMIHALLT BUOAETLCS
HEMOXUINMBO. KOHTPOb 32 KOHCTUTYLIHICTIO BCTAHOBJIEHUX Y TAKMX akTax 0OMeXeHb
npas NIOOVHW HEOOMIHHO OXOIMJIE MNEPEBIPKY AOTPUMAHHA Mpu LbOMY 3acaau
MPOMOPLINHOCTI, @ 0TXe, NPAMO 41 ONOCepeaKoBaHO — TakKOoX i 3acau npasoBoi pPiB-
HOCTiI.

3 orngaay Ha ue npuHuMn GopManbHOI IPUANYHOI PIBHOCTI Ta NpPaBo Ha piBHE 1
HeaVCKPUMIHaLiMHE NOBOOXKEHHS NOBUHHI PO3MALaTUCh, Ha HALLY LIYMKY, Y LUNPLLIOMY
KOHTEKCTI: 3 N03uLi 3acan coujianbHOi cnpaBeaAvBOCTI Ta NPONOPLINHOCTI. 3 ypaxy-
BaHHSIM LbOr0 BBAXAEMO, WO Y MOTUBYBAJIbHIN YaCTUHI TUX pilleHb Cyny, SKki cTocy-
IOTbCS OLLIHKM KOHCTUTYLIIMHOCTI 0OMeXeHb NnpaB NoAMHN, Mae, 3a3BMyai, MiCTUTUCS
1 BiANOBIOb HA NUTAHHS MPO CMIBMIPHICTb TakMx 0OMEXEHb i3 iX CYCniIbHO 3HAYYLLO0
mMeToto'.

' Yce ckasaHe, OfHaK, He BUK/IOYAE I TaKUX CUTYaLii, 33 SKUX paLjioHaibHE CYOXEHHS Loa0
MPOMNOPLINHOCTI 0OMeXeHb He MoXe ByTU BUHEeCEeHe 3 Ornsaay Ha «3HauYHy HEe3iCTaBHICTb KOHKY-
pytoumx 6nar» i Tomy NpesymriLis KOHCTUTYLLIMHOCTI NPaBOBOro akTa 3alULLINTLCA HECNPOCTOBA-
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3aranom e HenoCTaTHIO PO3POOBEHICTb METOAMKM 3aCTOCYBAHHS TECTy Ha
HeamckpumMiHauito y npaktuui KCY MoxHa BBaxaTu Hacnigkom 6paky nornnubneHoi
TeopeTnyHoi pednekcii Hag, NpobnemMaTrkoln 0OMeXeHHs npaB i cBoOO4 NIOANHU
(30Kkpema y 3B’A3Kky 3 NpobaeMamMmn KOHCTUTYLLIMHOCTI CreLiasibHOro NpPaBoOBOro CTaTy-
CYy OKpPEMMUX KaTeropi ocib). Tox yce BUKNaAeHe niaTBepaXye HeobxiaHiCTb noaanb-
LLOI KOHLLEeNTyanbHOI Po3p0obKM 3acan NPaBOMIPHUX 0OMEXEHb NpPaB NOAVHM i BUKO-
PUCTaHHS BiANOBIAHNX TEOPETUYHMX HanpaLoBaHb y npakTumui KCY.

Pa6uHoBuny C., MaHkeBuny O. MpuHumMn paBeHCTBa NnpasB 4YesioBeka B NpPaKTuke
KoHcTutyumonsoro Cyaa YkpauvHbi: npo6rembl meToauku npuMeHeHus. [paktvika
KoHctutyumoHHoro Cyna YkpavHbl CBUAETENbCTBYET O HEAOCTATOYHO pa3paboTke MeTo-
J10J10rn MPUMEHEHUNS] TeCTa Ha HEeAUCKPUMUHAUMIO. ITO 06YCI0B/IEHO OMNpeaeeHHbIM
HeAOoCTaTKoOM TEOPETUYECKO pedrekcun Haa npobaemMaTukor OrpaHndeHns npas v CBO-
604 yenoBeka.

Ccblsika Ha 06bEKTUBHYHO 0O0CHOBAHHOCTb YCTaHOBJIEHHbIX Pa3/INYnii Kak Ha OCHoBa-
Hue 4515 BbIBOAA O UX HEANCKPUMUHALMOHHOCTM MOXET CYNTATbCS JOCTATOYHbIM aprymMeH-
TOM TOJIbKO IPU YCJ/IOBUM, HYTO MOHSITUE OOLEKTUBHON O0OYC/I0BIEHHOCTU Pa3/inygunii
0XBaTbIBaJio Obl TAKXe CoLMasibHYO CrpaBea/IMBOCTb U MPONopLUMOHaIbHOCTbL. bea npu-
MEHEeHUs1 TecTa Ha MPonopPLNOHAIbHOCTb MaTepuasbHbIi KOHCTUTYLIMOHHBIN KOHTPOJIb 3a
cobniofeHneM MNpuHUMMNOB PAaBEHCTBA U  HEAVUCKPUMUHaUMY pencTaB/seTcs
HEBO3MOXHbIM. OTBET Ha BOMPOC O COOTBETCTBUM YCTaHOBJIEHHbIX MPaBOBLIMU aKTamu
orpaHvyYeHuii npas 4e/10Beka mx OOLLEeCTBEHHO 3Ha4YUMOV LesIn NOIKEH NPUBOAUTLCS B
MOTUBUPOBOYHOW YacTu s1lo60ro pelueHvsi KoHcTuTyumoHHoro Cyaa YkpauvHbl, B KOTOPOM
paccmarpuBaeTcsi BOrpoc 0 COOM0AEHNN NMPUHLMINE PaBEHCTBA.

KnioyeBble cnoBa: paBeHCTBO, POrNopPLNOHaAIbHOCTb, OrPaHNYeHNE npas Yes10Bexa,
KOHCTUTYLIMOHHBIN KOHTPO/Ib.

Rabinovych S., Pankevych O. Human Rights principle of equality in the
Constitutional Court of Ukraine practice: problems of applying methodology. The
practice of the Constitutional Court of Ukraine indicates the lack of methodology is
developed in applying the test for non-discrimination. It is conditioned by a certain lack of
theoretical reflection on issues restricting the rights and freedoms.

Reference to the objective validity of established differences as the basis for the
conclusion of their non-discrimination can be considered sufficient argument only on
condition that the notion of objective differences conditionality would also cover social
justice and proportionality. Without the application of the proportionality test material
constitutional control over compliance with the principles of equality and non-discrimination
is not possible. The answer to the question of compliance of established regulations rights
by restrictions with socially important purpose of such restrictions must be stated in the
reasoning part of any decision of the Constitutional Court of Ukraine, which addresses the
issue of compliance with the principle of equality.

Key words: equality, proportionality, limitations of human rights, constitutional review.

Hot. OuB.: Mennep K. TMpuHuun copas3mMepHOCTU: B OTBET Ha kputuky / K. Mennep //
CpaBHUTENLHOE KOHCTUTYLMOHHOE 0603peHne. — 2014. — Ne 4 (101). — C. 94-98.
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KOH®EPEHIII, CHMIIO3IYMH, KOIOKBIYMH

KoHcTUuTyuiliHe npaBo Ha cBOOOAY
Ta 0COOMCTY HE4OTOPKAaHHICTb
i ponb KoHcTUTyuinHoro Cyay YkpaiHu
y iloro 3ab6e3neyeHHi’

O. TynuubKkui
cynns KoHcturtyuiniHoro Cyay YkpaiHum

B icTopii ykpaiHCbKOi Aep>KaBHOCTI neplia cnpoba 3akpinuT Ha KOHCTUTYLIMHOMY
piBHI NpaBo Ha cBOOOAY Ta OCOOUCTY HEeAOTOPKAHHICTb OoTpMMana o0’eKTUBHE Bif-
obpaxeHHs B npoekTi KoHcTuTyuii YkpaiHcbkoi HapogHoi Pecnybniku 1918 poky.
Cratra 13 UbOro NPOEKTY NPOrosoLwyBana, Wo «rpoMaasHH YkpaiHcbkoi HapogHoi
Pecnybniku, i HIXTO iHWIMIA He MoXe ByTKU 3aTpuMaHuin Ha TepuTopii ii 6e3 cyaoBoro
Hakasy iHaKLle, K Ha rapsdiM BYMHKY. Ane i B TakiM pasi BiH Mae 6yTy BUMNYLLEHUI HE
ni3Hiwe, sk 3a 24 roanHn, KoM Ccyf He BCTaHOBUTb SKOroCb CNocoby Moro 3aTpMMaH-
Hs». HYepes cknagHy NoiTUYHY CUTYaLilo TUX POKIB, BTPATY HALLOK AEPXXABOIO CyBepe-
HITETY N HE3ANEXHOCTI 3a3HAYEHMN KOHCTUTYLLIMHWIA NPOEKT Tak i He BY/I0 NPUAHATO.

KoHCcTUTYyUiiHE 3aKpinieHHs LupOoro npaea BnepLue 6yno 3airicHeHo maixe 20 pokis
noTomy, nig yac nepedyBaHHsA YkpaiHn y cknaai PapsHcebkoro Cotosy. Tak, ctatta 107
KoHcTuTtyuji YkpaiHcbkoi PagsHcebkoi CouianictnyHoi Pecnybnikn nepepdadvana, Lo
rpomMmansiHam 3abe3nevyeTbCcs HeJOTOPKAHHICTb 0COBU i HIXTO HE MOoXe ByTK apeLlTo-
BaHM iHaKLle, ik 3a MOCTAHOBO cyay abo 3 caHKLji NpoKypopa.

Y He3MiHHOMY BUIMIAAI Lie MOoNoXeHHs yBinwno o ctatti 52 KoHcTuTtyuii YkpaiH-
cbkoi PagsiHcbkoi CoujanictuyHoi Pecnybnikn 1978 poky, o BTpaTMia YMHHICTb Yy
1996 poui, yepes 5 pokiB nicnsa HabyTTa YKpaiHO aepXaBHOi HE3aNEeXHOCTI.

28 yepBHsa 1996 poky napaameHT YkpaiHm npuiHae KoHCTUTYL0 YKpaiHK, Wo npo-
rosIOLWYE BM3HAHHSA Ta Ljl0 HA TEPUTOPIi HaLWOi AepXaBu MPUHLMNY BEPXOBEHCTBA
npaea. BogHo4yac 4mHHI MiXkHapogHi gorosopu, patudgikoBaHi BepxoBHow Pamoto
YKpaiHu, BU3Ha4aoTbCs HaCTUHOIO HaLLiOHANbHOro 3akoHogascTea. Kpim Toro, 3akpin-
JIIOETBLCHA NPAaBO KOXHOro Ha cBo6oay Ta 0COOMUCTY HeLOTOPKaHHICTb. Lie npaBo pgeta-
nisoBaHo y npunmucax ctatTti 29 KoHcTuTyuji YkpaiHu, aki nepegbadvatote: «HixTo He
Moxe OyTu 3aapeLuToBaHui abo TpumaTmcs Nia, BapTolo iHaKLe K 3a BMOTMBOBaHUM
pilLEHHAM CyAy i TiNbkM Ha nigcTaBax Ta B NOPSAKy, BCTAHOBEHMX 3aKOHOM. Y pasi
HarasibHOi HEOOXiAHOCTI 3an06irTX 3/I04MHOBI Y/ OO NEPENNHUTM YNOBHOBAXEHI Ha
Te 3aKOHOM OpraHu MOXYTb 3aCTOCYBaTM TPUMaHHSA 0COOW Mif BAPTOO K TUMYaCOBUI
3anobixHui 3axig, o6rpyHTOBAHICTb AKOro MPOTAroM CiMAECATU ABOX FOAMH Mae 0yTu

T BucTyn Ha 5-i WopivHiin YopHoMOpChKin perioHanbHili kKoHbepeHLuii «MpaBo Ha cBo6oay Ta
0CcobMCTY HemoTOpKaHHICTL (6e3neky): NiaBULLEHHS e(deKTUBHOCTI KOHCTUTYLINHOI ckaprn»
(27-28 yepBHa 2015 poky, M. baTymi).

112




BicHuk KoHcTuTyuiviHoro Cyay Ykpainv
Ne 5/2015

nepesipeHa cyaoM. 3aTprumMmaHa 0ocoba HerarmHo 3BiNbHAETLCS, AKLLO NPOTAroMm ciMmae-
CATW ABOX rOAVIH 3 MOMEHTY 3aTPMMaHHS il HE BPY4EHO BMOTUBOBAHOIO PILLEHHS Cyay
npo TPUMaHHSA nig BapTol. KOXXHOMY 3aapellToBaHOMY 4M 3aTpyUMaHoOMy Mae OyTu
HeBiaknagHO MOBIAOMIEHO MPO MOTUBKU apeLuTy 4Ym 3aTPUMaHHS, PO3’ACHEHO MOro
npasa Ta HaZaHO MOXJIMBICTb 3 MOMEHTY 3aTPUMaHHS 3axuLatn cebe ocobucTo Ta
KOPUCTYBaTMUCS MPaBOBO OOMOMOIO 3axmcHmka. KoxHuin 3atpumaHnini Mae npaso 'y
Oyab-AKMA Yac OCKapPXWUTW B Cydi CBOE 3aTpuMaHHs. Mpo apewt abo 3aTpUMaHHs
NIOANHN Mae 6yTN HeraHo NOBIAOMIIEHO POAMYIB 32aPELUTOBAHOIO Y/ 3aTPUMAHOIO>.

BogHouac nyHkT 13 MepexigHux nonoxeHb KoHcTUTyLiT YkpaiHu e Ha 5 pokis 36e-
piraB no3acygoBuii, 3a CaHKLIED MPOKYypopa, NOPSA0K apeLuTy, 3aTpUMaHHS Ta Tpu-
MaHHS1 Nif, BapTOl0 OCI0, MiA03POBAHUX Yy BYMHEHHI 3/104MHY, OISy Ta O0LyKy iX
xutna. Tomy BiANOBIAHE 3aCTEPEXEHHNA 3 TEPMIHOM fji He Binblie HixX 4 pokn Byno
nepenbaveHo nNpu patudikadii ykpaiHcbkum napnameHTomMm y 1997 poui KoHBeHLii npo
3axUCT NpPaB JIIOANHN Ta OCHOBOMONIOXHMX cBo60, 1950 poky.

HaBiTb BidyanbHe 3iCTaBneHHs TeKCTyanbHOro 3MmicTy cTaTtTi 5 uiei KoHBeHUii Ta
ctatTi 29 KoHcTUTyLii YkpaiHu, akMMin rapaHTyeTbCs NpaBo Ha cBoO6oay Ta 0COOUCTY
HEeOOTOPKAHHICTb, A03BOJIAE KOHCTATYBATU HE TiSIbKM 3HA4YHY CXOXICTb iX MPUNUCIB, a 1
€0HICTb 3aKNafeHNX y HUX NPaBOBUX MPUHLMNIB.

Y 2001 pouj ui 3acTepexeHHsa BTPaTUAN akTyaslbHICTb, OCKifIbkKM MOBHOBaXEHHS
BUHOCUTU PILLEHHSA NPO 3aTPUMAHHS, apeLUT, TPUMaHHS Nig, BApPTOO NPaBONOPYLUHMKA,
npo ornsa abo o0LyK MOro BOMOAIHHS YKPAiHCbKMA NapnaMeHT BiOHIC A0 BUKIIOYHOI
npeporaTtmsem cyny.

MpurHatTa y 2006 poui 3akoHy YkpaiHu «[1po BUKOHAHHS pillieHb Ta 3aCTOCYBaHHS
npakTnku €BPONENCbKOro cyay 3 npas AAMHW» CIyryBano CTBOPEHHIO AOCTaTHbO
ePEeKTMBHOro MexaHiaMy peanisaLii NpaBoOBMX NO3ULA LbOro Cyay CTOCOBHO sk 6e3-
nocepenHix 3asBHWKIB, Tak I iHWKX 0Ci6, Aki nepebyBaloTb Yy MOAIOHIN cuTyauji.
[MepmaHeHTHe iHDOPMYyBaHHS CyafiB i NocagoBMX OCIO opraHiB BMKOHaBYOi Brnaam
YkpaiHm npo npuiiHaTi €EBponencbkM cyaom 3 npae nanHn (oani — €CIJ1) npoTtun
HaLLOoi Aep>XaBu pPilLleHHS, 30iMCHI0OBaHE BiANOBIAHO A0 3a3HAYEHOr0 3aKOHY, 03BOJISE
[OCUTb ONepaTMBHO aganTyBaTh CyaoBY Ta aAMiHICTPATUBHY NPaKTUKY OO MPaBOBUX
cTaHgapTie Pagn €Bponu, Wo 3HaxoanTb BigobpaxkeHHs y npaBoBux nosuuigx €CIrJl.
BinbLue Toro, 3rigHo 3i ctatTeto 17 Lporo 3akoHy yKpaiHCbki cyan 3000B’s13aHi 3aCTO-
CoByBaTV Npu po3msagai cnpas npaktuky ECIJ1 sk oxepeno npasa.

Jeuio noBwWKM € npoLec Takoi aganTtadii y pasi, konu sBctaHosneHe ECIJT nopy-
LUEHHS NpaB JII0OVMHN CIPUYMHEHE FTOIOBHUM YMHOM cneumdikolo BHYTPILWHLOrO npa-
BOBOrO perynioBaHHs BiANOBIAHUX CYCMiNIbHUX BIGHOCUH. Y Takmx BUNagkax 3aTpMMKn
3 aganTauieto 3yMOBJIeHi nepenyciMm 06’eKTMBHOIO MOBINTbHICTIO 3aKOHO4ABLS, OCKifb-
K1 camMa npouenypa 3akoHo4aB4YMX 3MiH € A0CUTb AOBroTPMBaSIO. TM HEe MeHLLUE, Ha
pasi npouecyasibHi 3aKOHW, WO PernameHTyiOTb BiAnpaBfeHHs npaBocynas B YCiX
rany3six ykpaiHCbKOro npasa, OOMOBHEHI MOMOXEHHSAMU, sKi 30060B’A3yl0Tb Cyau
3arasibHOI I0PUCOVKLii 3aCTOCOBYBAaTM HaLljoHaslbHEe 3aKOHOOABCTBO 3 ypaxyBaHHS
npakTuku ECIJI.

Tomy BcTaHoBoBaHi €ECIJ1 rapaHTii npaBa Ha cBoboay Ta 0COOUCTY HEAOTOPKaH-
HICTb CTalOTb 0OOB’I3KOBMM OPIEHTUPOM AJ151 YKPAiHCbKMX NPaB03aCTOCYyBavYiB.

BHacnigok Takoi po60Tur, NpoBeAeHOI HALLIOK AepXaBoto, NoCcUNaHHA 6esnocepes-
HbO Ha HOPMWU aKTiB Mi>XKHApPOAHOro nNpasa Ta npakTuky ECIJT BXe He CNpUNMaloTbCa y
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npaeBoBi cucTeMi YKpaiHM 9K BUSB CYLOIBCbKOrO akTUBI3MY Ta He Jinle 3HaxoOsaTb
BiOOpPaXeHHs y BinbLIOCTi pileHb KoHcTuTyuinHoro Cyay YkpaiHum, a h [OCUTb YacTo
3yCTpivaloTbCA B PILLEHHAX CYAIB 3arafbHOI opUcanKLUii NepLoi iHCTaHL,i.

3BMYaHO, 3ab6e3neyYeHHs TiNbKK IPUAMYHOI CTOPOHW NpaBa Ha cBoOOay Ta 0CO-
OVCTYy HEQOTOPKAHHICTb € HEOQOCTATHIM Ans 3anobiraHHa Kasycam Moro MopyLUEHHS,
OCKiNIbK1 HOPMAaTUBHWI MPUNNC nnLie 3abe3rnedye 3B’A30K i HAbNMXKXeHHst GaxxaHoro oo
LINCHOCTI. A OiNCHICTb y HaLWin AepXaBi HWHI BENIbMU CKlafHa: OKYNOBaHO YaCcTUHY i
TepuUTopii; BXe Apyrui pik BeayTbcsa O6OMOBI Aji; BinOyBaeTbCA 3MiHA MONITUYHUX Ta
aAMIHICTPaTMBHUX ENiT OepXaBW; KpaiHa nepebyBae B CTaHi TSAXKOI €KOHOMIYHOI
Kpu3un. 3a Takmx 06CTaBMH 3a3BKYait BiOYBaETbCSA OOMEXEHHS NpaB i cBOOOA, N0aAN-
HW, 1 YKpaiHa He cTana BUHATKOM.

Tak, 21 TpaBHa 2015 poky NOCTaHOBOIO YKPAiHCbKOro napnamMeHTy Oyfno CxBaneHo
3aaBy npo BiacTyn YKpaiHu Big, okpemux 30060B’A3aHb, BU3HA4YeHUX MixkHapoaHUM
MakToM NPO rPOMaASAHCHKI | NOAITUYHI NpaBa Ta KOHBEHLIEIO MPO 3axX1UCT NpaB Nt0ANHN
i ocHoBOMONIOXHMX cBo6Oo, 1950 poky. feHepanbHUIn cekpeTap OOH Ta MeHepanbHUiA
cekpeTtap Pagn €sponu Ha nigcTtasi ctatTti 4 MiXkHapoaHOro NakTy Npo rPOMaASHCHKI i
noniTn4Hi npaea 1a ctartTi 15 KoHBEHLIT MPO 3aXMCT npas JI0AMHY | OCHOBOMOOXHUX
cBobon, Oynu noiHpopMoBaHi Npo Te, Wo YkpaiHa He Hece BiAMOBiOANbHOCTI 3a
[0OoAepXaHHA npaB NoauHK Ha TepuTtopii ABTOHOMHOI Pecnybniku Kpum Ta micta
CeBacTononb, YacTuHU [oHeLlbkoi Ta JlyraHcbkoi obnactein. Takox y Ui 3asBi 3a3Ha-
YEeHO, WO Yy 3B’A3Ky 3 TPUBAIOK aHTUTEPOPUCTMYHOIO onepauieo B JoHeubkin Ta
JlyraHcbkin obnacTax napaamMeHToM 6ys10 MPUIRHATO 3aKOHU, Aki pakTUYHO gonycka-
I0Tb 0OMEXEHHS Ha LIX TePUTOPISX NMpaB NtoanHK, nependadeHnx ctarramm 9, 12, 14,
17 MixHapogHOro nakTy npo rpoMagsiHCbKi i NOAITWUYHI Npaea, ctatTamu 5, 6, 8, 13
KoHBEHLi Npo 3axucT npaB NOAVMHW i OCHOBOMOJIOXHMX CBOGOA Ta cTaTTel 2
MpoTokony Ne 4 0o Hei. 3okpema, Kk 3a3Ha4eHo y 3asBi, CTOCOBHO npaBa Ha ceBoboay
Ta 0COBUCTY HEAOTOPKAHHICTL HOBMMM 3aKOHaMK nependavyeHo Taki 0OMEXEHHS:

— MPEeBEeHTUBHE 3aTPUMaHHS 0CiO, NPUYETHUX A0 TEPOPUCTUYHOI OisNbHOCTI, Ha
CTPOK MoHapg, 72 roauHu, ane He Oinblue Hix Ha 30 Ai6, 3a 3rogoto Nnpokypopa Ta 6e3
yxBanu cyay;

— 0OMeXeHHs woao nepebyBaHHA y NEBHUIM nepiod A06U Ha BYNULSX Ta B iHLIMX
rPOMaACbKMX MiCLSIX 6€3 BUSHAYEHUX AOKYMEHTIB;

— TuM4yacoBe obMexeHHs1 abo 3abopoHa Pyxy TPaAHCMOPTHUX 3acobiB i niloxoais
Ha BYNMUSAX, AOpOrax Ta ginsHKax MiCLeBOCTI;

— nepeBipKa AOKYMEHTIB, L0 NOCBiAYYI0TbL 0CO0Y, Y Pi3nyHKMX OCib, a B pasi noTpe-
O — ornsp, peyen, TpaHCNOPTHUX 3acobiB, Garaxy Ta BaHTaXIiB, CyXO00BUX NPUMI-
LLEeHb i XX1UTNa rpoMasiH, KpiM oOMexeHb, BCTaHOBNeHUX KoHCTuTyLieo YkpaiHu.

LLlo cTtocyeTtbesa poni KoHctuTtyuiniHoro Cyny YkpaiHu y 3abe3neyeHHi 1 3axucTi
npaea Ha cBOoOOAY Ta OCOOWUCTY HEOOTOPKAHHICTb, rapaHToBaHoro KoHCTUTyLie
YKpaiHu, TO Ha pasi Taka posib €, Ha Xaslb, HE3HA4YHO!O. Piy y TiM, WO B NPaBOBIli cUC-
TEeMi Hawoi gepXaBu BIOCYTHIN iHCTUTYT KOHCTUTYLIMHOI ckapru. lHovBioyanbHWN
LOCTYN 00 KOHCTUTYLIMHOIo NpaBocyans B YKpaiHi MOXIVBUM TislbKM B MeXaX iHCTUTY-
TY KOHCTUTYLIMHOIO 3BEPHEHHS. BianoBiAHO 4O HLOrO KOXEH MOXe 3BEPHYTUCH A0
KoHcTtuTyuinHoro Cyay YkpaiHu 3 KIOMOTaHHAM Mpo odiuiiHe TiymMayvyeHHs HOpMU
KoHcTuTtyLji abo 3akoHy YKpaiHu BUKIOYHO 3a HAassBHOCTI HEOAHO3HAYHOIro 3aCTOCY-
BaHHSA Takoi HOPMU cygamu YKpaiHu, iHWMMKY opraHaMmun AepXasBHOoi Blaay 3a ogHa-
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KOBUX IOPUANYHO 3HAYMMUNX OOCTABUH Y MEXaX Pi3HUX CMpaB, SKLLO Take 3aCTOCYBaH-
HS MOX€e NPM3BECTU abo NPU3BENO A0 MOPYLUEHHS MOro KOHCTUTYLiIMHUX NpaB. Mpu
LbOMYy came pieHHsa KoHcTuTyuinHoro Cyany YkpaiHn 3 odiuinHOo0 iHTepnpeTaujeto,
L0 BiAPI3HAETLCS Bif TiEl, sika paHilwe 6yna BMKOpMCTaHa CyaoM 3arasbHoi lopucank-
Uil Npy BUPpILLIEHHI cnpaBu 3asiBHMKA, CTa€ [AJ19 OCTAHHbOro, sIK NpPaBusio, EONHOIO
catucdakuietlo. B HauioHanbHin NpaBoBi  CUCTEMi iHTepnpeTauinHui  akT
KoHcTtutyuinHoro Cyay YkpaiHm He € nigcTtaBolo Ons nepernsany CyAoBOro PilleHHS,
sike Habpasno 3aKOHHOI CUnNn.

Yepes Taky cneumaiky HauioHanbHOro 3aKOHO4aBCTBA 3 MOMEHTY CBOIrO CTBOPEH-
HA y 1997 poui KoHcTuTyuinHmin Cya, YKpaiHu He BUHIC 32 KOHCTUTYLLINHUMUW 3BEPHEH-
HAMW XXOQHOIO PilLEeHHS, ike NPSIMO CTOCYBanocb 61 npasa Ha cBoOOAy Ta 0COOUCTY
HeOoTopKaHHICTb. 3a3Buyan iHaOMBIA, SkuiA, nepedyBatoyn nia, lopucovKUieto Ykpainu,
CTMKHYBCS 3 MOPYLUEHHAM LibOro KOHCTUTYLLIMHOIO NpaBa Ta He OTPYMaB MpPaBOBOro
3axUCTy B cyaax 3arafbHoi opUcamkLii, abo 3MUPSAETLCS 3 TAKUM NOPYLUEHHSAM, abo
BUMYLLEHO 3BepTaeTbes Ao ECIJ1 4yn Komitety OOH 3 npaBs noamH1 Ta o4ikye Bigno-
BiIHOrO PiLLlEeHHA NPOTSAroM 6—7 pokiB. Ak HACNIAOK, CTaHOM Ha rpyaeHb 2014 poky 3a
KinbkicTio 3aae go ECIJ1 Ha 10 000 xuTenis YkpaiHa € 9BHMM Nigepom 3 pe3ybtaTtom
1,03 3asBu, L0 3HAYHO BUNepeakae HaBiTb Pociicbky Depepaldito Ta Typeyunny (0,71
Ta 0,53 3agsu BignosigHo)'. MpubnnsHo oaHa 3 10 3a98 NpoTK YKpaiHu MiCTUTL TBEP-
[PKEHHS MPO MOPYLUEHHS NpaBa Ha CBOOOAY Ta 0COOUCTY HEAOTOPKAHHICTb.

OpHak pekinbka pilleHb, WO CTOCYKThCA LbOro npaesa, Oyno nNpUIAHATO
KoHcTuTyuinium Cyaom YkpaiHn 3a KOHCTUTYUIMHUMM NOAAHHSAMW, BHECEHMMUN Yne-
HaMK1 YKpaiHCbKOro napnaamMeHTy Ta oMOyacMeHoM. Chig, NOSICHUTY, WO iIHCTUTYT KOH-
CTUTYLINHOIrO nojaHHs nepenbdadyae MOBHOBAXEHHSI YKPAIHCbKMX OpraHiB Bnaaum ta
nocazoBux 0Ci6, a TakoX rpynn He MeHLU HixX 3 45 HapoaHUX aenyTaTiB abo omMbyacme-
Ha knonoTtaTtu nepea KoHCTuUTyuinHum Cyaom YkpaiHv Npo odiuinHe TnymMadyeHHs npa-
BOBOI HOpMWK abo npo ii NnepeBipky Ha NPeaMeT KOHCTUTYLLIMHOCTI.

Tak, 26 yepBHeA 2003 poky y cnpaBi Npo rapaHTii AenyTaTtCcbKoi HeJOTOPKAHHOCTI
KoHcTuTyuiiHni Cyn, YkpaiHm NpuiiHaB pilleHHs, B SKOMY AaB odililiHe TnyMayeHHs
nonoxeHb ctaTTi 80 KoHcTuTyuii YkpaiHm Ta 3akoHy YkpaiHu «[po cTtaTyc HapoaHOro
nenytarta YkpaiHu», aKi nependayatoTb Ui rapaHTii. Y LupoMy pilleHHi KOHCTUTYLinHWIA
Cya, 30kpema, po3’ACHUB IOPUANYHI TEPMIHN «3aTPUMaHHS» Ta «apeLuT», Lo BUKOPUC-
TOBYIOTbCS B cTaTTi 29 KOHCTUTYLi YKpaiHu, ska rapaHTye npaBo Ha cBOOOay Ta 0CO-
OUCTY HEOOTOPKAHHICTb. BiH 3a3Ha4YMB, WO NOHATTA «3aTPUMaHHA» Tpeba PoO3yMiTH i
AK TUMYaCOBUI 3an0OiKHUI KPUMiIHaNBbHO-MPOLECYanbHUIA, | 9K aaMiHICTPaTUBHO-
npoLiecyanbH1in 3aX0aM, 3aCTOCYBaHHS KX 0OMeXYE NpaBo Ha cBOGOAY Ta 0COOUCTY
HEeOOTOpPKaHHICTb iHAMBIAAa. CTOCOBHO TepMiHa «apellT» BKa3aHOo, L0 Y 3akOoHax
YKpaiHM BiH BXMBAETLCA Y PISHUX 3HAYEHHSX: K BUO KPUMIHAbHOMO MOKapaHHSA
(y KpuminanbHOMY Kogekci YkpaiHn); 9K BUa, aaMiHiCTPATUBHOIO CTArHeHHs (y Kogekci
YKpaiHm npo aamiHicTpaTuBHI NPaBOMOPYLUEHHS), @ B 4YMHHOMY Ha TOM 4ac
KpuMiHanbHO-npoLecyanbHOMY KOAEKCI YKpaiHM apeLT OTOTOXHIOBABCS i3 B3ATTAM
nig, BapTy sk BUOOM 3anobixkHoro 3axony. byno BupilleHo, Lo K 3aTPUMaHHS, Tak i
apeLwT HapodHOro aenyrarta YkpaiHu MOXAMBI nuwe 3a 3rogoto BepxosHoi Pagum

" Ams.: Moxap O. Cynosuii 3axmcT npasa 0coBUCTOI HeAOTOPKAHHOCTI KOHCTUTYLjMHUM Cyaom
YkpaiHn Ta €Bponencbknum cyaom 3 npas atoguHn / O. MNoxap// HaumoHanbHbIA l0puamnyeckunii
XypHan: Teopus u npaktuka. — 2014. — Npyaexb. — C. 305.
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YkpaiHm, Ha nigctaBax Ta B MNOPSAAKY, BCTaHOBNEeHMX KOHCTUTYUIE i 3akoHamum
YKpaiHu.

KoHcTtutyuinHuii Cya, Ykpainn 29 yepBHsa 2010 poky CBOIM pillEeHHsI BU3HAB Taku-
MU, WO He BignosigalTb KOHCTUTYUIT YKpaiHM (HEKOHCTUTYLIMHUMU), MOJIOXEHHS
3akoHy YkpaiHm «[1po Miniujto», 3rigHo 3 AKMMK 0CO0U, AKMX 3anigo3pPeHo y 3aHATTI
OpPOASKHULITBOM, MOXYTb 3aTPMMYBATUCS | TPMMATUCS Y CneLlianbHO BiaBEAEHNX NS
LbOro NPUMILLEHHSAX Ha cTpok Ao 30 aib 3a BMOTMBOBAHMM PIiLLEHHSAM Cyay, @ TakoX
nigoaesatucb ¢doTtorpadyBaHHIO, 3ByKO3anucy, KiHO- i Bioeo3roMmLuji, OaKTMIOoCKOoMii.
MNMocnaBwncek, 30kpemMa, Ha NONoXeHHs ctaten 8 Ta 29 KoHcTutyuii YkpaiHu, aki npo-
roJIOLLYIOTh MPUHLUIM BEPXOBEHCTBA NpaBa Ta NpaBo Ha cBo6oAy i 0COOUCTY HeAOTOP-
KaHHICTb, @ TakoX Ha MonoXxeHHsa cTtaTtTi 9 3aranbHOi aeknapauii npaB NOAVHN
1949 poky, nyHkTy 1 cTatti 5 MiXHapogHOro NakTty NpPo rPoOMagsaHCbKi i MOAITUYHI
npaea, NyHKTy 1 ctarTi 5 KOHBEHLT NpOo 3aX1CT Npas JIIOANHW | OCHOBOMOJIOXHUX CBO-
604, BignoBigHi npaBoBi Nno3uuji ECMJTy 4OTUPbOX piLLeHHAX NPOTK YKpaiHn, KoHcTn-
TyuiniHuin Cyg YkpaiHm Bkasas, WO 3aHATTA OpOAsXKHULTBOM Oyno AeKpUMiHani3aoBaHO
B 1992 poui i 6inbLue He € Hi KpUMIHaNBHUM, Hi aAMiIHICTPATUBHMM NPaBOMOPYLLUEHHSM.
Binblwie TOro, 3akoH He nepenbadae 3MiCTy, O3HAK OPOASKHMLTBA Ta AOCTATHLO
OOCTYMNHOI, 4iTKO chOpMybOBaHOi i nependadyyBaHoi y CBOEMY 3aCTOCYBaHHiI Npo-
Lueaoypu po3rnsay CyooM nMuTaHb, NMoB’S3aHUX i3 3aTPUMaHHSAM 0cobu 3a Nigo3poto Yy
BYMHEHHI LIbOro AistHHA. Byno 3po6n1eHo BUCHOBOK, LLLO Taka lopuanyHa cuTyalia Hece
PU3KK CBABINIbHOrO 3aTpMMaHHS Byab-aK0oi 0CO0M 3a NiJ03POI0 Y 3aHATTI OPOASKHULL-
TBOM, a L& HECYMICHO 3 MPUHLMMNOM NpPaBOBOi BU3HAYEHOCTI.

Y piwenHi Big, 11 xoBTHA 2011 poky y crnpasi Npo CTPOKW aaMiHICTPATMBHOIO 3aTpu-
MaHHs KoHcTuTyuiiHmin Cya, YkpaiHn BU3HAB TakuMK, WO He BianoBigaoTb KoHCTUTyLi
YKkpaiHn (HEKOHCTUTYLIMHNMK), HU3KY NOJsIoXKeHb Kogekcy YkpaiHn Npo aaMiHICTpaTUBHI
npaBonopyLleHHs Ta 3akoHy YkpaiHu «[po miniujio». Mpuy BUpILLIEHHI LjeT cnpaBm 0yno
3aCTOCOBAHO HE TiNlbKX 3a3HayeHi MONOXEHHS MiXXKHApPOAHOro Npasa v NpaBoBi NO3ULi
€CIMN, a n npunucy 3Boay NPUHLMMIB 3aXUCTY BCiX OCIO, ki NiAAaTbCA 3aTPUMaHHIO
abo yB’A3HEHHI0 Y Oyab-aKin popmi, 3aTBepaxeHoro Pe3ontouieto 43/173 lfeHepanbHoi
Acambnei OOH Big 9 rpyaHs 1988 poky, Mpaeun OOH, o CTOCY0TbCS 3aXUCTY HEMOB-
HONITHIX, N036aBneHnx BONi, NpuHATMX Pe3ontouieto 45/113 leHepanbHOi Acambnei
OOH Big 14 rpygHa 1990 poky, MpaBun 3aCTOCyBaHHS TPMMaHHS i, BApTOO, YMOB,
Yy SIKMX BOHO BioOYyBa€TbCs, | 3aNpOBAKEHHS rapaHTili Bif, 3M0BXMBaHb, HAAAHMUX
PekomeHpaujeto KEC (2006) 13 Komitety MiHicTpis Pagn €sponun Big 27 BepecHs
2006 poky. MNpoaHanidyBaBLUM MOMIOXKEHHS LUUX MiIXKHAPOOHUX akTiB, KOHCTUTYLiAHMIA
Cyn YkpaiHn AinwoB BUCHOBKY, L0 nepeabadeHa ctatreto 29 KoHeTuTyuii YkpaiHm mak-
cuManbHa TPUBanNicTb 0OMeXeHHs1 CBOO0AM iHAVBIAA 6e3 PiLLIEHHS Cyay B KPUMIHANbHO-
My MPOLECI MaE BPaxOBYyBaTUCA MPU BU3HAYEHHI MakKCUMasnbHOI TPUBAJIOCTI Takoro
obMeXeHHs1 B aAMiHICTpaTMBHOMY MpoLEeci, TOOTO TpMBaniCTb aAaMiHICTPaATUBHOIO
3aTpuMaHHs 0cobu 6e3 pilleHHs cyay He MoXe NnepeBuLLyBaTh 72 roanHn. Y 3B’a3Ky 3
UMM Oyno BM3HAHO TakMMU, LLO cynepevaTb 3a3HadeHin HopmMi KoHCTUTyLi YkpaiHu,
MOJIOXEHHS 3aKOHOAABCTBA, BiANOBIAHO A0 SKMX OCIO, SKi BYMHUAM BiAMNOBIOHI aaMiHi-
CTpaTMBHI NPaBOMOPYLUEHHS, MOX/IVMBO 3aTpUMaTn 00 AECATU Aib 32 CaHKLJE NPOKy-
popa, 6e3 pieHHsa cyay. Kpim Toro, Takumm, Wo He BianoeigaoTb ctaTTi 8 KoHCTUTYL|i
YkpaiHn, gka rapaHTye npuHUMN NpaBoBOi BU3HAYEHOCTI, OyI0 BU3HAHO MOJIOXEHHS
3aKOHOAABCTBA, LU0 AoMyckanu AoBiflbHE 00paxyBaHHS CTPOKIB 0OMEXEHHS NpaBa Ha
cB0oOOAy Ta 0COBUCTY HEAOTOPKAHHICTb CTOCOBHO OCIO, 3aTPUMaHMX 3a BYNHEHHS afiMi-
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HiCTpPaTUBHNX NPaBOMOPYLLEHb, 8 TAKOX NMOMIOXEHHS, SIKi A0NyCcKanm 3aTprUMaHHs ocib 3a
nii, 1o He CTaHOBNATb OyAb-AKOro NPaBONOPYLLUEHHS. Y LIbOMY pPilleHHi KOHCTUTYLINHWI
Cya YkpaiHu nigkpecnms, Lo NpaBo Ha cBo6oay Ta 0COOUCTY HeAOTOPKAHHICTb € OAHUM
3 BU3Ha4YalbHUX Ta GYyHAAMEHTAIbHUX KOHCTUTYLIAHNX NPaB JIIOANHW, | TOBTOPUB CBOIO
nMpaBoOBY MO3WULLO 3 MONEPEaHbOro PILLEHHS, 3rigHO 3 KO 3aTPUMaHHS y Oyab-aKoMy
BMMNAAKYy HEe MoXe OyTu BM3HAHE OOrpYHTOBAHUM, SKLIO AiHHSA, SIKi iIHKPUMIHYIOTBCS
3aTpPUMaHOMYy, Ha Yac iX BUMHEHHS HE MOIM PO3LjHIOBaTUCS ab0 He BU3HaBaNINCS 3aK0-
HOM §IK MPaBOMOPYLUEHHS.

MpaBoBi Ta NpakTUYHI HacNiokM NPUAHATTS KoHCTUTYUinHUM Cyoom YKpaiHu umx
pilLieHb NOB’A3aHi 3 iX PUOMYHO NPUPOOOID, ika BOavYaeTbes 6e3nocepenHbo 3 Bif-

ctatTi 150 piweHHa KoHcTuTyuiiHoro Cyany YkpaiHn € 060B’A3KOBUMU A0 BUKOHAHHS
Ha TepuTopii YKpaiH1, OCTaTOYHNMM Ta HE MOXYTb OYTK OCKapKeHi. Lle o3Hauae, kpim
iHLIOrO, WO nicng 3aincHeHHs KoHcTuTyuirnHum Cyoom Ykpainm odiuinHoi iHTepnpeTa-
LT NpaBOBOi HOPMMU iHLIE T/IyMA4Y€HHS Ljiei HOPMKW Y NPaB0O3aCTOCOBHIM NPakTUL,i noca-
[OoBUMM 0ocoBaMKn Ta opraHamu OepXaBu BUKIIIOHAETbCS. |HaKLIe Kaxyyu, npaBoBa
CTQHOBJIATb HOPMATMBHO-MNPAaBOBY €4HICTb. Jlewo iHWo € opuamdHa npupoga
piweHb KoHcTuTtyuinHoro Cyay YkpaiHm NpO HEKOHCTUTYLMHICTL NPaBOBOi HOPMMU.
BignoBigHO A0 YactuHu apyroi ctatTi 152 KoHcTuTyuii YkpaiHu 3aKoHW, iHLI npaBoBi
aKkTn abo X OKPeMIi MONMOXEHHS, L0 BU3HAHI HEKOHCTUTYLIAHUMMW, BTPAYal0Th YMHHICTb
3 OHe yxBaneHHsa KoHcTutyuiiHum Cyaom YKpaiHu pilleHHS NpPO iX HEKOHCTUTYLLIN-
HiCTb. Lle Bmknioyae noganblue 3aCTOCYBAHHS HEKOHCTUTYUINHMX HOPM. BinbLue Toro,
3rifHO 3 YaCTUHOLO TPeTboto cTaTTi 152 KoHCcTUTyLji YKpaiHn MmaTepianbHa 4m mopasb-
Ha wkoaa, 3aBaaHa i3nyHUM abo pUanYHUM ocobamM akTaMu i OisMu, WO BU3HAHI
HEKOHCTUTYLINHUMW, BIALLKOOOBYETHCS AEPXKABOK Y BCTAHOBJIEHOMY 32KOHOM MOPSIA-
Ky. 3pewTolo, Ha BigMiHy Bifg iHTepnpeTauiiHoro piweHHs KoHcTtutyuinHoro Cyny
YKpaiHu, NPUAHATTS HUM PiLLEHHS NMPO HEKOHCTUTYLLIMHICTb NPaBOBOi HOPMU € 32 NPO-
LecyanbHMM 3aKOHOO4ABCTBOM YKpaiHM aBTOHOMHOIO MNiACTaBolO ANa nepernsgy 3a
HOBOBMSIBIEHNMN OOCTaBMHAMM OCTATOYHOrO CYAOBOrO PilLEHHS, L0 3aCHOBaHe Ha
Takin HOPMI (K BUHATOK, HE NigNAratTb TaKOMy nepernaay BXe BMKOHaHI CynoBi
PilLEHHS Y UMBINIBHMX Ta rOCNOAAPCLKMX CNpaBax).

OTxe, BUKOpuCcTaHHs KoHCTUTYLUinHKMM Cyaom YkpaiHu npu BUPILLEHHI cnpas noso-
XXE€Hb MiXXKHAPOAHMX MPaBOBMX akTiB Ta npakTtuku ECIJ1, a Takox npasBoBa npupoaa
piweHb KoHcTuTyuinHoro Cyay YkpaiHu crnpustoTe iMneMeHTauii NpUHUMNIB MiXHa-
pPOOHOro Npasa Ta Cy4aCHUX EBPOMNENCHKMX NPaBOBUX CTAHOAPTIB Y NPaBOBY CUCTEMY
Ykpainn. KoHctutyuinHmn Cyp YkpaiHu, po3rnsgaryu KOHKPETHI cnpasu, Cnpuse
Takum 4YMHOM TOMY, LOO rapaxTii NpaBa Ha cBOOOAY Ta OCOOUCTY HEAOTOPKAHHICTb,
nepenbayveHi KoHCcTuTyuie YKpaiHu, He NOCTyNanmncs rapaHTiaM, 3akiageHuMm y Bif-
NOBIOHMX HOPMax MixHapoaHoro npasa. OgHak 3anpPOBaAXEHHS Y NPABOBIN CUCTEMI
YKpaiHW iHCTUTYTY KOHCTUTYLIMHOI CKaprm, Ha Miih Nornsa, 3Ha4HO NiaBULLWIO O piBEHb
BHYTPILUHbOAEPXABHOrO NPaBOBOro 3axmUCTy, CPUSAIO 6 CYTTEBOMY 3HUXKEHHIO Kiflb-
KOCTI iHOMBIAyaNbHUX 3BEPHEHb NPOTU HALLOT OePXaBn 00 MKHAPOOHUX KOHBEHLLN-
HUX OpraHiB Ta HapewwTi o3Bonnno 6 KoHcTutyuiiHoMmy Cyay YKpaiHu MakcuMasnbHO
edEeKTMBHO Ta B PO3YMHIi TEPMIiHW 34iACHIOBATM 3aXMCT KOHCTUTYLIHMX NpaB i cBoO0L,
KOXHOro 3aLlikaBfeHoro iHamMeiga, B TOMy 4uichi M npaBa Ha cBobody Ta 0COOUCTY
HELOTOPKAHHICTb.
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PEIEH3II, BUITYKH, KOMEHTAPT

PELLEH3IA
Ha «EHuuknoneaio mixxHapoaHoro npasa. Tom |. A-»'

Buxig y CBiT nepworo Tomy dyHAaMEHTaNnbHOro BUAaHHsA «EHUUKIonenia MixxHa-
pPOOHOro Mpasa» MOXE BBaXaTUCS HENEepeciyHOl MNOoAiEl0 B PO3BUTKY BITYMIHSAHOI
OOKTPUHM MiIXXHapOAHOro npasa. BmpaHHa 3piicHeHe 3a pepakuieto dupektopa
IHCTUTYTY nepxaBu i npaeBa iM. B. M. Kopeubkoro HAH YkpaiHu, akagemika
HauioHanbHOi akagemii Hayk Ykpainu 0. LLemiwyyeHka Ta Bimomoro daxisus y chepi
Mi>KHAPOZHOro Npaea AOKTopa IopUAMYHUX HayK, npodecopa, YieHa-KopecnoHgeHTa
HauioHanbHOi akagemii npaBoBux Hayk Ykpainm B. [eHuncosa.

B ocTaHHi poKn «eHUMKIoNeauyHniA» PyX B LLI@PWHI MiXkKHapPOAHOro npasa HabyB 3Ha-
YHOro po3BUTKY Yy cBiTi. Y 2012 pouji Bigdynocsa gpyre BMOAHHA OECATUTOMHOI
EHumknonenii mixkHapogHoro nybnidyHoro npaesa Makca [MnaHka (The Max Planck
Encyclopedia of Public International Law)?, we paniwe, y 2009 poui — TpeTe BuaaHHs
EHUMKNONean4yHoro cnoBHuka MixkHapogHoro npaea lNepi ta panta (Parry & Grant
Encyclopaedic Dictionary of International Law)?, a 2005 poky — gpyre BWAaHHS
CnoBHMKa MiXXKHApOOHOro npasa AnoHCbKOro iHCTUTYTY MiXXHaAPOOHOro npasa‘, nepe-
BMOAHHS TAKUX MOHYMEHTASIbHUX EHLUUKIONEeANYHUX TBOPIB K YHOoTMpuToMHe Dalloz
Répertoire de droit international® ta Wbérterbuch des Vélkerrechts®. YkpaiHcbke
BUOAHHS, K BOa4YaeTbCcs 3a 00CAromM i npeaMeTHo chepoto, 6e3CyMHIBHO, Mae cTaTu
B OOMH Psn Y Ui CBITOBIN CnadluHi, agke 3a 3a4yMOM i MigxogomM aBTOPCbKOro
KONEKTMBY YyKpaiHCbKa «EHUuKNonenia mMixkHapoaHOro npasa» OXOMJIOE BCi OCHOBHI
MOHATTH, TEMU | KATEropii Cy4acHOro Mi>XKHapOAHOro npasa. Y LbOMy aCnekTi BiTYN3HSI-
HE BUOAHHS € MiAHMM NMPOOOBXEHHAM CBITOBUX TPAONLLNA.

EHumknonegisa mMixxHapogHoOro npaea € nepwmm B YkpaiHi CUCTEMATUYHMM BUKNa-
[OOM 3MICTy MiXXHapOAHO-NPaBOBUX TEPMIHIB i kKaTteropin. MixxHapoaHO-NpaBoBa Tep-
MiHOJI0riA po3TalwoBaHa 3a andaBiTHMM NPUHLUMNOM, a NEPLUUA TOM PELLEH30BAHOIO
BUOAHHS OXOMJIIOE NiTepu Bif, «A» 0o «[». Moro aBTopn rmmnboko i BcebiyHo npoaHani-

" EHumknoneais mixxHapoaHoro npaea. T. . A=/ ; 3a pen,. B. H. JeHucosa, tO. C. LemiuyyeHka. —
K. : Akapemnepioguka, 2014. — 920 c.

2 Ridiger Wolfrum (Ed.), The Max Planck Encyclopedia of Public International Law (second
edition, Oxford University Press 2012).

3J. P. Grant and J.C. Barker (eds.), Parry & Grant Encyclopaedic Dictionary of International Law
(3rd edn. Oxford University Press 2009).

4 The Japanese Institute of International Law (ed.), A Dictionary of International Law (2nd edn.
Sanseido 2005).

5 Paul Lagarde, Dominique Carreau, Hervé Synvet (eds.) Dalloz Répertoire de droit international
(Dalloz, 2009).

6 Hans J. Schlochauer, Herbert Kriiger, Hermann Mosler, Ulrich Scheuner (ed.) Worterbuch des
Volkerrechts (Walter de Gruyter, 1960-1962).
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3yBasv KosocanbHUM 06CAr MidKHApPOAHO-NPAaBOBMUX AXepen i crneLianbHOI opUaNYHOI
niteparypu y cepi MixkHapoZHOro npaea. Bapto 3a3HaunTy, WO LLe eHUMKIoNeanyHe
BUOAHHSA BUPISHAETHCA BMCOKUM PIBHEM MPaBOBOI KYNbTYPU, METOLOJIOMNYHOK Mal-
CTEPHICTIO BUPILLIEHHS 3aBAaHb, MNOOKOID TEOPETUYHOIO PO3POOKOI0 OCHOBHUX MNPO-
OnemM MiXkHapOAHOro Npaea Ta BOAHOYAC NMPaKTUYHOIO CMPSIMOBAHICTIO.

Y nepiomy ToMi «<EHUMKIONEA|i MidkHapoaHOro npaea» MicTUTb 6113bko 600 dyH-
JaMeHTaslbHUX CTaTel-TePMIHIB, ki OXOMoTbL NpobnemMu icTopii Ta Teopii MixHa-
pOAHOro npaea, NnpuyoMy ocobnmea yeara npuaineHa nUTaHHSaM iCTopii MidXKHapoaHOro
npaea, sKi Tak 4y iHaKLe NoB’a3aHi 3 PO3BMTKOM YKPAIHCbLKOI LepXaBHOCTI (Le, 30kpe-
Ma, cTaTTi «Bilncbka 3anopo3bkoro MixkHapoaHi AoroBopu», «[eTMaHcbka OepkaBa
1918», «dupekTopia YHP», «dorosopun Kuiscbkoi Pyci 3 BizaHTielo»); nogaHi 4OCUTb
PO3ropHyTi HayKoBi Biorpadii 6araTboX PUCTIB-MiXXKHAPOAHWKIB, MOYMHAIOYM Bif, 6aTb-
KiB-3aCHOBHUKIB Hayku MixHapogHoro npasa [. pouiga ta A. [XeHTini i 3akiHyyioun
Cy4aCHMMU MpeacTaBHUKAMU OOKTPUHU MidKHApPOOHOro npaea YkpaiHu Ta 6aratbox
[ep>XaB CBITY; PO3MAHYTO NUTaAHHA NpasBa MiKHapOLAHWX OOrOBOPIB, MiKHAPOAHOro
MOPCbKOro rnpaea, MiKHapOAHOro MOBITPAHOrO npasa, MiXXHAPOLHOrO KOCMIYHOro
npasa, MiXXHapPOLHOIro EKOHOMIYHOIro npasa, MiXXKHapOL4HOro eKONOriYHOro rnpasa, Mix-
HaApPOOHOro rymaHiTapHOro npasa, MiXKHaApPOAHOro rnpasa npas JI0AVHW, npasa MixHa-
POAHMX OpraHi3auin, npasa 30BHILLUHIX 3HOCUH, Npasa €sponencbkoro Colosy TOLLO.

OueBumaHOO Nepeearoto came uiei EHuyknoneaii € Te, Wo B Hill 3A4iNCHEHO I'PYHTOB-
HMIA aHani3 cynoBoi npaktukn MixHapogHoro Cyay OOH, lNocTirnHoi nanatn mixHa-
pPOOHOro NPaBoCyAas Ta iHWMX MDKHAPOLAHUX IOPUCONKLIAHNX OpraHiB. 3okpema, ue
CcTaTTi, NPUCBSYEHi TakuM crnpaBam sk «Anabama 1872 p.», «bapcenoHa TpekiiH
1970 p.», «BoeHHa i BOEHHOro xapakrepy AisnbHiCTb B Hikaparya i npotu Hei 1984 i
1986 pp.», «[abumkoBo-Hagbmapow 1997 p.», «eski Butpatn OOH (n. 2 cT. 17
Craryty) 1962 p.», «[Jeski Himeupbki iHTepecu y BepxHin Cinesii 1925-26 pp.», «docTyn
00 LWKiN HiMeubkoi MeHWwnHn y BepxHin Cinesii 1931 p.» Towo. Po3rnsg umx cnpas
[03BOJISIE PO3KPUTU CYTHICTb MiXXHAPOAHOr O Npasa B6inbLu rMnbokKo, NPOAEMOHCTPYBA-
TV MOro Aito Ha nNpakTuL,.

Ha Mmoo oymky, «EHumMKonenis MidkKHapoOHOro rnpaea» € akTyajbHUM BUOAHHAM,
fIKe Ma€e HayKOBY i NPaKTUYHY LiHHICTb. ABTOPCbKMM KOJIEKTUBOM 3[iNCHEHO BaromMmin
BHECOK Y BUPILLEHHS akTyaslbHUX NPOBGeM Cy4acHOi Teopii i MPakTUKN MiXKHAPOAHOro
npasa.

«EHUmMKIONenia MikHapoOoHOro rnpasa» 3 YCMIXOM MOXE BUKOPUCTOBYBATUCH Y
BULLMX HaBYasIbHUX 3akfnagax Mif 4ac BMBYEHHS 3arajibHOro Kypcy MiXXHapoLHOro
npaea Ta raay3eBunx MiXKHapPOAHO-NPaBOBMX AVNCLUUMIIIH, @ TaKoX OYTU KOPUCHOIO ASis
YKpPaAiHCbKUX OUnaomMarTiB i cyanis, Aki po3rnaaatoTb CNpasu, WO NoB’ a3aHi i3 3aCTocy-
BaHHAM HOPM MiXHAPOLHOro npaea y HaluioHasbHiM NPaBoBin cucTeMi YKpaiHu.

Cynnsa KoHctutyuinHoro Cyany YkpaiHu,
OOKTOpP I0pnANYHUX HayK, npodecop,
yneH-kopecnoHaeHT HAlMNpH YkpaiHdn C. LLEBYYK
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KOHCTHTYI[THHOTO CYIY YKPATHH

26-28 yepBH4

2 NUNH9A

10 nunHa

15 nunH4a

26-30 cepnHg

7-12 BepecHs

YEPBEHb
cynnsa KoHctutyuiriHoro Cyay YkpaiHnm O. Tynuubkuii
B35IB y4aCTb Yy S5-I LLOPIYHIN HYOPHOMOPCHKIN perioHasnbHin
KoHpepeHUji «[MpaBo Ha cBoboay Ta 0COOUCTY HeJ0TOPKaH-
HIiCTb (6e3neky): NiABULLLEHHS e(PEKTUBHOCTI KOHCTUTYLLIAHOI
ckapru», opraHisoBaHii KoHcTtuTtyuiitHum Cygom [pysii
(m. Batymi, py3iq)

JIUMNEHDb
3ycTpiy cyanis KoHctutyuinHoro Cyany Ykpainu I1. Cte-
utoka Ta B. LUuwikiHa 3 agBokaTtamu Pecny6niku MNonblua, Lo
nepebysanun B YkpaiHi B pamkax nporpamu cnisnpadi Paan
agBokaTiB micta KumeBa Ta HwmxHboi Paan apokaTiB
Pecny6niku Monbla 3 MeTolo 03HaANOMIIEHHST 3 DYHKLLIOHY-
BaAHHSAM HAMBaXJIMBILLUX IHCTUTYTIB IOCTULIi B YKpaiHi

3ycTpid Ffonosum KoHctutyuinHoro Cyny Ykpainum 0. Bayni-
Ha 3 HapssuyaiHum i NMoBHOBaxHUM [Mocnom Pecnybnikn
IlHooHe3ia B YkpaiHi Ta 3a cymicHuutBoM Yy [pysii Ta
Pecny6niuj BipmeHis nani HiHik Kyn Hap’aTi CicBoiio

3ycTpid Ffonosu KoHctutyuinHoro Cyay Ykpainum 0. Bayni-
Ha i3 cTaTc-cekpeTapeM dDeaepanbHOro MiHicTepcTBa CTU-
uji Ta 3axmcTy npae cnoxmeadisa @PH L. Iy6ir

CEPMNEHb

cynasa KoncturyuinHoro Cyay Ykpainm H. LanTtana B3ana
yyacTtb y MixXHapoOOHin HayKOBO-NPAKTUYHIA KOHpEepeHLil
«KOHCTUTYLA: €OHICTb Hapoay, CTabiNbHICTb, NPOLBITAHHSA»
3 Haroau 20-pivua KoHcTuTyuii Pecnybnikn KasaxcTaH, opra-
Hi3oBaHil KoHcTuTyuiHOO Papoto Pecnybnikmu KasaxctaH Ta
BeHeujaHcbkoto Komicieto Pagy €sponu (M. AcTaHa, Pecny6-
nika KasaxcTtaH)

BEPECEHb

cynni KonctutyuinHoro Cyny Ykpainm H. LWantana Ta
C. LleBuyk B38/M yyacTb Yy NiArOTOBYOMY 3acifaHHI A0
XVII KoHrpecy KoHdepeHLuUii eBpONENCHKNX KOHCTUTYL,iIN-
HUX cyaiB Ta MixHapoaHili koHdepeHLji «3acTocyBaHHS
MiDKHAPOAHUX AOrOBOPIB KOHCTUTYLIMHUMU cydamn Ta
€eKBIBAJIEHTHUMW OpraHamMu: BUKIIMKW AN Aianory», opra-
HizoBaHin KoHcTuTyuiiHum Cyaom [pysii (M. Batymi,
Mpysis)
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17 BepecHs

19-27 BepecHs

23 BepecHs

23-26 BepecHs

3ycTpid B. 0. fonosn KoHcTtutyuiiHoro Cyay YkpaiHu
C. Caca 3 penytatom byHpectary ®PH, lonosoto Komitety
y cripaeax ICTULIi Ta 3axmUcTy npas cnoxveadis P. KioHacT
Ta [MapnameHTCbkuM cTaTc-cekpeTapem denepanbHOro
MiHICTepCTBa OCTULIi Ta 3axucTy npae cnoxueadiza OPH
K. JlaHre

o3Hanomuuin Bi3uT penerauii Cekpetapiaty KoHCTUTy-
uinHoro Cyay YkpaiHu oo KoHctutyuiniHoro TpubyHany
Pecny6niku Monbuwa (M. Bapwaa, Pecnybnika NonbLua)

3ycTpiy Ffonosun KoHcTtutyuinHoro Cyay Ykpainu tO. bay-
niHa 3 Tonosoto KoHcTuTyuiiHoro Cyny JIMTOBCHKOI
Pecny6niku [. XXanimacom

cypai KoHctutyuiiHoro Cyay Ykpainm |. CnigeHko Ta
C. LWeByyk B3san y4actb y MixHapoaHih koHdepeHuii
«BiIHOCMHWN KOHCTUTYLIMHOro Ccyay 3 iHWWMW OpraHamm
noepxaBHoi Bnaan» 3 Harogy 20-piyys KOHCTUTYLNHOIO
Cyny Pecnybnikn Monposa (M. KuwwnHey, Pecnybnika
Monpoga)
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BITAEMO IOBIUIAPIB

Y BepecHi 65-piyHnii 1oBinen
BiocBATKyBaB cynns KoHctutyuinHoro Cyay Ykpainum y BigcTasui,
KaHOMOaT IopUONYHUX HayK, OOLEHT, 3aCy>XEHU I0pUCT YKpaiHu

Bacunb IBaHoBny HIMYEHKO

LlaHoBHuii Bacunio IBaHoBuYY, cyaai KoHcTutyyiiHoro Cyay Ykpainu, npauiBHUKu
Cekperapiary Cyny ta yneHu PepakuiviHoi paan «BicHuka KoHctuTtyuiviHoro Cyay
Ykpainn» wmpo BitaroTe Bac 3i 3HaMeHHOK AaToto, baxaroTb MiLlHOro 340P0B s | 40B-
roJiiTTs, HEBUYEPIIHOI eHeprii Ta yciiskux rapasais. Hexar koxeH Balu neHb Hanos-
HIOETLCS OOPUMYM CripaBamu i TEMNJI0M JIIOACLKUX BiJHOCYH.

Y XOBTHI 55-pivHnii 10Binen
Big3Ha4mB cyans KoHctutyuinHoro Cyay YkpaiHm y BigcTaBLi,
KaHOMOAT IPUONYHUX HAYK, 3aCITY>XXEHUI I0PUCT YKpaiHK
Amutpo Amutposud JINJIAK

LlaHoBHui mutpe AmutpoBudy, cyaani KoHctutyuiviHoro Cyay Ykpainu, npadiB-
Hukn CekpeTtapiaty Cyay ta yneHu PeaakuiviHoi paav «BicHuka KoHcTutyuiviHoro Cyay
Ykpainn» BucnosmoOTe Bam Hauilmpilli npusBitTaHHS 3 Haroaw 55-piyysi, 3u4artb
340pPO0B’s 1 paaocTi, ONTUMI3MY Vi MyAPOCTI. Hexav y xuTTi Bac 3aBxau CcyrnpoBOAXY-
I0Tb yiaya, HaTXHeHHs! Ta 61aroroJsy4ysl.
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YBAIA, KOHKYPC!

Y pamkax BceykpaiHCbKOro TUXXHS npasa,
wo Bigoynetbcsa 7—12 rpynoHsa 2015 poky,
KoHcTtuTyuitnuii Cya Ykpaiium
Orosiolye KOHKYpPC
Ha Kpally HayKOBY CTaTTIO
3 KOHCTUTYLINHO-NPaBOBOI TEMaTUKN,
noB’ga3aHol i3 3aXMCTOM NnpaB i CB0O0OoA NIOAUHMU | FPpOMaAAHUHA
B KOHTEKCTi pepopMM KOHCTUTYLINHOI IOCTULIT B YKPaIHi

Jlo yyacTi B KOHKYPCIi AONYCKalOTbCS HAYKOBI CTATTi 3a3HAYEHOI TEMATMKU, LLLIO PaHi-
e He NybnikyBanucs, acnipaHTiB, af ' IoHKTIB, NOLUyKayiB (Bikom 00 35 pokiB), CTyAEH-
TiB-MaricTpiB BULLMX IOPUANYHNX HABYaNIbHMX 3aknagiB. [lo cTaTTi OOAETLCH peLeH3iq
kadenpu 4 HayKoBOro KepiBHMKA 3 pekoOMeHaaLiero Npo onyonikyBaHHS.

TepmiH nopgaHHa ctaten: go 25 aucrtonaga 2015 poky.

CraTTio 1 3a51BKY y4acHMKa KOHKYPCY (i3 3a3Ha4€eHHAM MNpi3BuLLA, iIMeHi Ta No 6aTb-
KOBI, ATV HAPOOKEHHS, aAapPeCcn MICLS MPOXUBAHHSA, KOHTAKTHUX TenedoHis, e-mail,
HaBYaNbHOrO 3aknany, MicLs poboTK, HAYKOBOIO CTYMNEHS, BYHEHOIO 3BAHHS) MNOTPIBHO
HaZicnaT Ha eneKTPOHHY NoLWTY court@ccu.gov.ua abo Ha agpecy KOHCTUTYLINHOIo
Cyay Ykpainm: 01033, m. Kuis, Byn. XunsHcbka, 14 (3 N03HA4YKOK «Ha KOHKYpPC»).

MepeMoxuji KOHKypcy OyayThb Bio3Ha4eHi no4ecHuMM rpamoTammn KOHCTUTYLIMHOIO
Cyay YkpaiHu nig vac ypo4mcToro BiakpuTTs BeceykpaiHCbkoro TvxHsA npasa B KOHCTuU-
TyuiriHomy Cynai Ykpainu, a ixHi ctatTi 6yayTb HaapykoBaHi y «BicHMKy KOHCTUTYLIMHOIO
Cyay Ykpainn».

JeTanbHiwy iHpopmauito Npo KOHKYPC Ta BUMOIM A0 CTaTer po3MilleHOo Ha odiLin-
HoMy BeO-caliTi KoHcTuTtyuiiHoro Cyny YkpaiHn: www.ccu.gov.ua
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3aBigyBay BignosiganbHui
penakuinHo-BMOABHMYOIO Big4ily  cekpetap
Cekpetapiaty K. Monb4yeHko
KoHcTtutyuinHoro Cyny Ykpainn  Ten.: 0 (44) 238-11-54
C. CupopeHko e-mail: court@ccu.gov.ua
Ten.: 0 (44) 238-10-32

Bupaseub
BupaHununin Lim «IH lOpe»
Ykpaina, 04107, Knis-107, Byn. barrosyTiBcbka, 17-21
Ten./daxc: 0 (44) 537-51-00
E-mail: peredplata.inyure@gmail.com
www.inyure.ua

CBioouTBO NPO BHECEHHS CYH’eKTa BUAABHNYOI CripaBu
00 [lep>xaBHOro peecTpy B1UaaBL,iB, BUrOTIBHUKIB i pO3NOBCIOAXYBaYiB
BMAABHUYOI NPOAYKLi
Cepia OK Ne 2191 Big 20.05.2005 p.

Hap Bunyckom npaugoBanu:
MazeHko O. C.,
CkpuHHUK 4. B.,
MeyeHtok tO. O.,
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BinapykoBaHO 3rigHO 3 HaZaHUM OpUriHaN-MakeToM
TOB «Haw dPopmar»

YkpaiHa, 04080, m. Knis, Byn. ®pyH3e, 86.
CBioUTBO NPO BHECEHHS CyD’eKTa BUAABHMYOI CNpaBu
0o [lep>xaBHOro peecTpy BUaaBLIB,
BUIOTIBHUKIB i PO3NOBCIOOKYBaYiB BUAABHNYOT NPOAYKLLT
Cepisa K Ne 4540 Big, 07.05.2013 p.



