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Y HOMEPI

AKTU KOHCTUTYIIMHOTO CY/Y YKPAIHHA
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YACTUHU TIePINoi, YacTWHU T ATHAAIATOI crarti 64 3akony Yxpainm
«IIpo BuGopwu Ilpesugenta Ykpainu» (cnipasa npo suGopu IIpesuaen-
Ta YKDPATHI) « + ottt ettt et et e e et e et e e 11
Oxpema aymka cyani Koncruryniiinoro Cyay Ykpainu
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Ykpainu
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MyHKTY 2 YaCTUHU TEePIIoi, YacTUHU 11’ aTHAAIATOT ctatTi 64 3axo-
Hy Ykpaiuu «IIpo Bu6opu Ilpesusenta Yipainu» (crupasa npo Bu-
6opu [Ipesumenta YKPATHIL) .. ...vvteee i 18
Oxpema aymka cyani Koncruryniitnoro Cyay Ykpainu
Tkauyka II.M. crocoBuo Pimennsi Koncrurymiitnoro Cyay
Yxpainu
y CIIpaBi 3a KOHCTUTYIIHHUMU MOAaHHSMU XapKiBCbKOT 06JacHOT
JlepsKaBHOI aamiHicTparii Ta XapkiBebkoi o6acHoi paau npo odi-
1iliHe TJlyMadyeHHs MOJIOXKEHD IIYHKTY 4 YaCTUHH TPETboi cTatTi 56,
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6opn IIpesuieHTa YKPATHI) ..ot e oo e e e e e e e e e e e 20
Pimennss Koncruryniiinoro Cyay Ykpainu
y CIIpaBi 32 KOHCTUTYIIHHNM 3BepHEHHSIM 3aKPUTOTO aKIliOHEPHOTO TO-
BapuctBa «O0600Hb» Ta rpoMajssHHa Bunnuka Biktopa Bomomgmmu-
poBuua 1po odiniline TayMayeHHs I0JIOKEHb YaCTUHU APYroi crat-
Ti 28 3akony Ykpainu «IIpo rocmomapcbki ToBapuctBay, MyHKTY 1,
ab3ally MmepIroro MyHKTy S cTaTTi 4 3akony Ykpainu «IIpo BracHicTh»
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¥YxBasa Koucruryniitnoro Cyay Ykpainu
PO IPUIMHEHHSI KOHCTUTYIIIHOTO MPOBA/PKEHHS Y CIIpaBi 3a KOH-
CTUTYIiHHUM MOAaHHAM 51 HapOAHOTO JlenyTata Y KpaiHu 1o/10 Bij-
nosignocri Koncrurynii Ykpaimm (KOHCTHTYLIHHOCTI) IOJIOKEHDb
cratti 1 Ykasy IIpesunenta Ykpainu «IIpo ckacyBanHs mocTaHOBU
Ka6inery MinictpiB Ykpainu Big 17 Bepecus 2003 poxy Ne 1473»
Biz 1 xxoBTHS 2003 pory Ne 1132, ... . o o 30
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AKTU KOHCTUTYLIMHOI O CyY YKPAIHU

IMEHEM YKPAIHU

PIWEHHA
KOHCTUTYLINHOIO CYQY YKPAIHU

y cnpapBi 3a KOHCTHTYUIiHHHM NOAAHHIM
48 HapoAHHUX AenyTaTiB YRKpaiHH
mono BiamoBiauocTi KoHCcTHTYLII YKpaiHH (KOHCTHTYUiHHOCTI)
NnoAOXeHb NYHKTY 1.17 crarTi 1, craTrTi 8 3aKOHYy YKpaiHu
«[Ipo MOPAAOK MoralieHHs 3000B’sI3aHb MAATHHKIB NNOAATKIB
nepen 0loAKeTaMH Ta A€PKABHHMH LIiAbOBHMH (pOHIAAMH»
(cmpaBa Ipo MoZaTKOBY 3acTaBYy)

M. Kuis Cmopasa Ne 1-9/2005
24 6epesusa 2005 poky
No 2-pm/2005

KoHcmumyuitiHuti Cyd YkpaiHu
y cknadi cyddie KoHcmumyuyitiHozo Cydy YkpaiHu:

CeaiBoHa MuKOAH PemoCcOBHYA — FOAOBYIOUUH,
Bo3Hioka Boaoaumupa [leHHCOBHYA,
IBamenka Boaoaumupa IBanoBH4YA,
KocTuuskoro Muxaiisa BacuaboBHua,
Muponenka OaekcaHapa MuKoaaHOBHYA,
Himuenxka Bacuasa IeaHoBHua,

IImennyHoro Baaepia 'puropoBuYya — Cyaasa-a0IoBigay,
CaBenka Muxoaun [IMHTpOBHUA,

Cxomopoxu BikTopa €roposuua,

CraHnik Cro3aHHH PomaHiBHH,

Trauyka [laBaa MukoaaiioBu4a,

Yy6ap Aroamuau I[lanreaiiBuu,

IllanoBaaa Boaoaumupa MukoaalioBuua,

3a y4yacTio npeacTaBHMka cyb’ekTa mpaBa Ha KOHCTUTYUiiHe nogaHHa CBiHUiLbKO-
ro AHaTtonia BonognmmnpoBuya; npeactaBHmka BepxosHoi Paan Ykpainm CenisaHoBa AHa-
Tonist OnekcaHgpoBmya — MNoCTiIMHOro npeactaBHuka BepxoBHoi Paan Ykpainm B KOHCTU-
TyuinHomy Cyai Ykpainn; npenctasHuka lNpe3vageHta YkpaiHu EdimeHka JleoHina Bacu-
nboBMYa — 3acTynHuka MiHicTpa tocTuuii Ykpainn; npencrtaBHuka MiHicTepcTBa tocTuLji
Ykpainu lOxumeHko Jlinii BitaniiBHn — HavanbHMka ynpasniHHA 6104KeTHOro 3aKkoHO4aB-
cTBa Ta GiHaHCOBMX NOCNYr; NpeacTaBHUKIB JepxaBHOI NogaTKOBOI aaMiHicTpauii Ykpai-
HU: Mopo3 Apocnasu MNeTpiBHN — FOOBHOMO AEP>XABHOI0 NOAATKOBOIO iHCMEKTopa Bif-
Ainy po3pobkn MeToaukun CTArHeHHs nogaTtkoBoro 6opry JenaptaMmeHTy 3ab6e3nevyeHHs
noaaTkoBux 3060B’sa3aHb, Moniwyk Jleci @enopiBHM — 3aCTyMHMKa HavyasbHKKa ynpaBs-
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NiHHSA — HayanbHMKa BiAA4iINY NPaBOBOrO aHanidy Ta ekcnepTmam HOPMaTMBHO-NPaBOBUX
akTiB lOpmanyHoro genaptameHTy, TapaceHka Bonognmunpa OnekcaHaposuya — 3acTyn-
HVIKa Ha4anbHMKA YyNPaBNiHHSA — HavYanbHMKa Bigainy po3pobkn METOANKM CTAFHEHHS NO-
naTtkoBoro 6opry lenaptameHTy 3abe3nevyeHHst NoaaTkoBux 3060B’a3aHb; NpeacTaBHU-
KiB [lep>xaBHOro KOMITETY YKpaiHM 3 MUTaHb PEryAaTOPHOT NOAITUKK Ta NiANPUEMHNLTBA:
[aBBu JleoHiga Bonoanmuposmya — HavanbHuka KOpugnyHoro ynpaeniHHs, Jlaxtagnpa
Anpgpisa Mukonarnosmya — Ha4vasibHMKa YnpassiiHHA PO3BUTKY 3aKOHOLABYMX 3acaf nig-
NPUEMHULTBA,

PO3rfsiHyB HAa NIEHAPHOMY 3aCifaHHi CNpaBy 3a KOHCTUTYLIMHUM NoAaHHAM 48 Hapona-
HUX genyTaTiB YKpaiHu Woao BiAnosigHOCTI KOHCTUTYLIi YKpaiHK (KOHCTUTYLIMHOCTI) No-
noxeHb NyHkTy 1.17 cTtatTi 1, cTaTTi 8 3akoHy Ykpainu «[1po nopsaok noraleHHs 30608’ a-
3aHb NNaTHUKIB NoaaTkiB nepen GooxeTaMu Ta AepXaBHUMU LiNboBUMU poHOaMU» Bif,
21 rpyaHa 2000 poky Ne 2181-1ll (BimomocTi BepxosHoi Pagu Ykpainun, 2001 p., Ne 10,
CT. 44).

MpuBogom ana posrnsny cnpaeu BignosigHo go ctaten 39, 40 3akoHy YkpaiHu «[Mpo
KoHcTutyuinnuin Cya, YkpaiHn» cTano KOHCTUTYLUiHe nogaHHa 48 HapoaHux oenyTaTiB
YKpaiHu.

MigpcTaBoto ana po3rngny cnpaeu 3rigHo 3ictartamu 71, 82 3akoHy YkpaiHu «[Mpo KoH-
cTuTyLinHuin Cyn YKkpaiHn» € HassBHICTb Cropy Woa0 BianoBiaHocTi KOHCTUTYLIT YkpaiHn
(KOHCTUTYLIMHOCTI) nonoxeHb NyHKTy 1.17 cTtatTi 1, ctatTi 8 3akoHy Ykpainu «[po nops-
[OK noraweHHs 3060B’A3aHb NnaTHWKIB NoaaTtkiB nepepn GogxeTamu 1a OepXaBHUMU
LinbOBUMMN HOHOAMMI».

3acnyxaBLun cyaao-gonoeigada MweHnyHoro B.IM., noscHeHHs CeiHujiubkoro A.B., Ce-
nieaHosa A.O., EdimeHka J1.B., lOxumeHko J1.B., Mopo3a A.11., Moniwyk J1.®., TapaceH-
ka B.O., Naeeun J1.B., Jlaxtagmpa A. M. Ta gocnignslum martepianu crnpasu, KOHCTUTYLIN-
HU Cyn YkpaiHm

YyCTAaHOBUB:

1. Cy6’ekT nNpaBa Ha KOHCTUTYLUjiNHE nogaHHa — 48 HapoaHux aenyTtatiB YkpaiHu —
3BepHyBCcA A0 KoHcTutyuinHoro Cyay YkpaiHv 3 KNONOTaHHAM BU3HATU HEKOHCTUTYLINHW-
MW MoNoXeHHs NyHkTy 1.17 ctaTTi 1, ctaTTi 8 3akoHy YkpaiHm «[po Nnopsaok NoraleHHs
3000B’s3aHb NNaTHUKIB NOAATKIB nepen, 6ioaxeTaMmn Ta AePXaBHUMUN LiNnbOBUMU GOHAA-
MW» (gani — 3aKoH).

HapopgHi nenytatn YkpaiHM BBaXatOTb, LIO MOJIOXKEHHNA CTaTTi 8 3aKOHYy CTaBNATb Y
HepiBHe cTaHoBMLLE cyD’eKTIB rocrnoaapioBaHHS Pi3HUX GOPM BNACHOCTI, Haga4m NpaBo
noAaTKOBOMY OpraHy 3anpoBaykyBaTy NoAaTKOBY 3acTaBy Ha OyAb-AKi akTMBW NaaTHUKa
noaaTkie, a Le cynepednTb YacTuHi yeTBepTili ctaTTi 13 KoHcTuTyuii YkpaiHu, sika 3abe3-
rneyvye 3axucT npae yCix cyb’ekTiB npaBa BNaCHOCTI i rOCNoaaptoBaHHS.

Ocnoptotoym NonoxeHHs ab3auy TpeTboro NyHKTy 8.1, NianyHkTy 8.2.2 nyHkTy 8.2 cTaT-
Ti 8 3aKoHY B 4aCTUHI BUHVMKHEHHS NpaBa NnoaaTkoBoi 3acTaBu 6€3 NMcbMOBOro opopm-
JIEHHS Ta A0r0 NOLIMPEHHS Ha OyAb-SKi BUAM aKTUBIB NMaTHUKA N0AATKiB, aBTOP KOHCTUTY-
LiHOro NoaaHHs CTBEPAXYE, WO «MOAATKOBOMY OpraHy HaZlaeTbCsl MpaBo aBTOMATUY-
HO, 6€3 HaZlaHHSA MOXJ/IMBOCTI Cy6’EKTY rOCNOAAPIOBAHHSA CKOPUCTATUCS KOHCTUTYLLINHUM
NPaBOM Ha OCKAP>XXEHHS PilleHb NOAATKOBOrO OpraHy B Cyfij... 3aCTOCyBaTm Npaso noaaT-
KOBOIi 3aCTaBu».

Ha oymky HapogHux aenytartiB YKpaiHu, NoNoXeHHs nignyHkTiB 8.6.1, 8.6.2 nyHkTy 8.6
cTaTTi 8 3akoHy cynepeyaTb cTaTTam 41, 42 KoHcTuTyuji YKpaiHm, oCcKinbku «0OMeXyioTb
npaea lopUONYHUX i Pi3NYHMX OCIO LOA0 BOJIOAIHHA, KOPUCTYBAHHS, PO3MNOPSIKEHHS
CBOEIO B/IACHICTIO Ta NpPaBo 3anmaTtmcs NianpUeEMHULBKOIO OiANbHICTIO».

2. Y nucti N'onosn BepxoBHoi Paan Ykpainn oo KoHctutyuinHoro Cyay YkpaiHu 3a3Ha-
4YeHo, WO NoaaTkoBa 3acTaBa € TMMYacOBMM 0OMEeXeHHsM NpaB niaaTHUKa NoaaTkiB LLoa0

5
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PO3MNOPSIAKEHHS 3aCTaBNEHUMN aKTUBAMU, SIKE BUHUKAE Y 3B’13KY 3 HEBUKOHAHHSM abo
HECBOEYACHUM BUKOHAHHSIM MIaTHMKOM 0OO0B’S3KiB LLOA0 CriaTy nogaTkiB, BCTaHOBME-
HUX KOHCTUTYLEIO Ta 3aKOHaMK YKpaiHu.

KabineT MiHicTpiB YkpaiHM y TMCbMOBOMY NOSICHEHHI 0 KoHcTuTyuiiHoro Cyny Ykpai-
HU CTBEPOXYE, L0 NPaBoO NoAaTKOBOI 3acTaByM MOLMPIOETLCHA Ha Oyab-AKi BUAM aKkTUBIB
nnaTHMKa nogaTkiB He3anexHo Big GopmMM BNACHOCTI, 8 BUHMKHEHHS NpaBa NoaaTkoBOi
3acTaBu He nependavae 060B’A3KOBOI peanisalii umMx akTueiB. MNpaBo Ha 30iNCHEHHS Nif-
MPUEMHULLKOI OisiNIbHOCTI MOXe OyTK 3aKOHOAaBYO OOMEXeHe 3 MeTOK 3axmcTy Oyadb-
sIKoro ny6niyHoro iHTepecy, 3okpema a5 3abe3nevyeHHs coujiasibHOT CNPAMOBAHOCTI EKO-
HOMIKWN. Take oOMeXeHHs1 Moxe OyTW 3AiliCHeHe TaKoX LUISIXOM BCTaHOBJIEHHS iMnepa-
TUBHOIO NOPSAKY BUHUKHEHHS NpaBa NogaTKOBOI 3aCTaBM Ha akTUBWM NaTHMKA NoAaTkKis,
a OTXe, OCNOpPIBaHi Cyd’eKTOM NpaBa Ha KOHCTUTYLiNHE NOAAHHSA HOPMK 3aKOHY BiAmno-
BigaTb KoHCTUTYLIT YKpaiHu.

MinicTepcTBO 10CTULIT YKpaiHK 3a3Ha4Yae, WO NPMMYCOBE CTArHEHHSA aKTUBIB NniaTHUKa
noaaTtkiB y paxyHOK MoralleHHs1 Moro nogaTkoBoro 6opry 34iMCHIOETbLCS BUKIIIOYHO 3a
pilLeHHsM cyay, @ HOpMU CTaTTi 8 3aKOHY «He CTBOPIOIOTb PIBHUX YMOB rOCNoAaptoBaHHS
ons cy6’exTiB PisHUX GOPM BIACHOCTI Ta BiAMNOBIAHO HE MOPYLUYIOTh NPUHLUMI iX PIBHOCTI
nepen 3akoHOM». BkasaHi B KOHCTUTYLIMHOMY NogaHHi HOpMK 3aKoHy BignosigatoTb KoH-
CTUTYLIi YKpaiHu.

JepxaBHa nogaTtkoBa agMiHicTpauis YkpaiHu BBaXae, WO «CMCTEMA NPaBoOBUX HOPM
nobyaoBaHa Ha napanenbHOMY iCHYBaHHI AepXXaBHUX rapaHTild Ta CaHKLUi, 3aKpinieHnx y
3aKOHOAABYMX aKTax; KOHCTUTYLIMHI rapaHTii Woa0 3ax1cTy npae cy0’ekTiB npaBa Bnac-
HOCTI HE MOXYTb 3aBaxaTu 3aCTOCYBaHHIO O MOPYLUHWKIB MOOATKOBOro 3aKOHO4ABCTBA
KOHCTUTYLINHMX CaHKLuin. OcnoptoBaHi HOpMM 3aKOHY HE NOPYLUYIOTb MPUHLNM BEPXOBEH-
ctBa OCHOBHOIrO 3akoHy YKpaiHu».

Mo3unuia epxaBHOro KOMITETY YKpaiHX 3 NUTaHb PErynsaToOpHOI NOAITUKKX Ta NiANpueM-
HULTBA NONSArae B TOMy, LLO «3aCTOCYBAHHSA IHCTUTYTY NO4ATKOBOI 3acTaBu i€ B NOpy-
LUIEeHHS YNHHOro 3aKkoHogaBcTBa YKpaiHu i noTpebye BperyntoBaHHSA Ha 3aKOHO4ABHOMY
PiBHi>».

YKpaiHCbKNIA CO03 NPOMUCNOBLIB i NiANPUEMLIB BUCNOBUB OYMKY, LLO OCMOPIOBAHI
HopmMUK 3akoHy cynepedaTb KoHCcTUTyLIT YkpaiHu.

daxisui opuanyHoro dakynbTeTy HYepHiBELbKOro HaLiOHaNbHOrO YHIBEPCUTETY iMEHi
lOpia ®enpkoBmya, HauioHanbHOI akageMii Aep>xaBHOI NogaTKOBOI CiyX6u YkpaiHu Bia-
3HavyaloTb, LLO OCMOPIOBAHI NOSIOXEHHS 3akOHY He cynepeyaTb KOHCTUTYLIT Ta iHWKM 3a-
KOHaM YkpaiHu.

3. Ha nnenapHomy 3acigaHHi KoHcTuTyuiiHoro Cyay YkpaiHu npeactaBHUKM cy6’ekTa
rnpasa Ha KOHCTUTYLIMHe nogaHHs, BepxosHoi Paan Ykpainn, MiHicTepcTsa locTuuii Ykpa-
iHW, Jep>xaBHOi N0AaTKOBOI aaMiHicTpaLii Ykpainu, JepxaBHOro KOMitety YkpaiHu 3 nm-
TaHb PEryNaTOPHOI MOAITUKM Ta NiIANPUEMHNLTBA NiATPUMaNM BiANOBIAHO NO3uUL,ii TUX, KO-
ro BOHW NPeaCTaBAsn.

Mosunuis MpesungeHTa YkpaiHu, BUCNOBEHA MO0 NpeaCcTaBHUKOM, 3BOANTLCH 0 TOrO,
LLLO OCMOPIOBAHIi HAPOAHMMM aenyTaTamu YKpaiHmM 3aKkOHO4aByi NOSI0XEHHS BiANOBIAAI0Tb
HopMam OCHOBHOro 3akoHy YkpaiHu.

4. KoHcTtuTyuiriHnin Cyp, YkpaiHm, BUPIiLLYOY4M NOPYLUEHI B KOHCTUTYLINHOMY MOAAHHI
MUTaHHSA, BUXOLANUTbL 3 TAKOT 0.

4.1. KoHcTuTyuis YkpaiHn nepenbayae npaBo KOXXHOMO BOSIOAITU, KOPUCTYBATUCS | pO3ro-
PAILKATUCS CBOEIO BNIACHICTIO, pe3ynbTaTamMu CBOET iHTeNeKkTyaslbHOI, TBOP4Oi AisSIbHOCTI Ta
npaBo Ha NiANPUEMHNLBKY OiSNbHICTb, ka He 3a00poHeHa 3akoHOM (cTaTTi 41, 42). OCHOB-
HWI 3aKoH YKpaiH BCTAHOBAIOE NPUMNNC, LLO BAACHICTb HE MOBMHHA BUKOPUCTOBYBATUCS HA
Koy NoauHi i cycninbctry (ctattsa 13).

MonoxeHHsa KoHcTuTyuii YKpaiHM Woao BNacHOCTI KOPECNOoHAYoThCsa 3i cTatTeto 1
MpoTtokony Ne 1 0o KoHBeHLji Npo 3axmMcT npas AANHM Ta OCHOBHUX cBOOOA, 3rigHO 3
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SIKOIO KOXHa di3nyHa abo opuanyHa ocoba Mae NnpaBo MUPHO BOJIOAITU CBOIM MaliHOM.
HixTo He Moxe 6yTn no3baBneHnin CBOro ManHa iHakLle K B iHTepecax CycnifbcTea i Ha
yMoBax, nepenbaveHnx 3akoHOM abo 3arajbHUMKU NPUHLMNAMU MiXXHapPOAHOro npasa,
LLL0 XOAHMM YMHOM He 0OMEXYE NpaBo AepXaBy BBOAUTU B Lit0 Taki 3aKOHU, SiKi € HeOOXia-
HUMW ONs 3OiINCHEHHS KOHTPOJIIO 332 KOPUCTYBAHHAM MamHOM BiAMOBIAHO A0 3arajibHUX
iHTepeciB abo ana 3abesneyeHHs cniaty nogaTtkiB YuM iHWKX 36opis abo wrpadis.

HasepeHi nonoxeHHs KoHcTuTyuii Ykpaitm ta MNpotokony Ne 1 gictanu cBii noganb-
LWniA po3BUTOK y LineinbHOMy kopekci Ykpainu. 3okpema, ctartsa 321 uporo Kogekcy 3a-
Kpinio€e HeMoOpYLLUHICTb NpaBa BACHOCTI, BiANOBIiAHO A0 fkoi ocoba Moxe 6yTn no3bas-
NleHa npasa BnacHOCTi abo obMexeHa y Moro 34iMCHEHHI vie y BUnaaKkax i B mopsaky,
BCTQHOBJIEHMX 3aKOHOM.

B1KOHaHHA KOHCTUTYLLINHOrO 000B’A3KY, NependadveHoro ctaTtteto 67 KoHcTuTyuii Yk-
paiHu, peanisyeTbCsl CniaaTol KOXHUM noaaTtkiB i 360piB. BCTaHOBNEHHSA CUCTEMW OMo-
[aTKyBaHHS, NoAaTkiB i 300piB, iX PO3MIipiB Ta NOPSAKY CNAATU € BUKJIKOYHO NMPeporaTneoio
3aKkoHy. [pu YHOPMYBaHHI LMX CYCiNbHMX BIQHOCUH Aep>XaBa Mae npaBo BU3HA4YaTun Me-
XaHi3mMu, siki 3a6e3neyyoTb NIaTHUKOM HaNexHy cniaTy nogatkis i 36opis. O4HMM i3 cno-
co6iB Takoro 3abesnevyeHHs € BBeAEeHU 3aKOHOM iHCTUTYT NOAATKOBOI 3acTaBu. Tak,
30KpemMa, NONoXeHHs NyHkTy 1.17 ctaTTi 1, cTaTTi 8 3aKOHY PErynioTb BUHUKHEHHS Npa-
Ba NOOATKOBOI 3acTaBu, ii 3MICTy, peecTpaLii, 3ynMHeHHs, 0OMexeHHs Loao ii 3acTtocy-
BAHHS TOLLO.

3rigHo i3 3akOHOM CYTHICTb NOAATKOBOI 3aCTaBM NOASIrae y 3anpoBaaXeHHi Ha MeBHUIN
CTPOK 0COBIMBOIro NOPSAKy PO3NopPsAoXKEeHHS NIaTHUKOM NoAaTkiB CBOiMY akTuBamMu. Liei
IHCTUTYT SIK CNocib 3abe3neyeHHs He NOoralleHoro y CTPOK NoAaTkoBOro 3060B’A3aHHS €
[)KEPENOM HaMOBHEHHS BI0AXKETIB Ta AEPXaBHUX LiNbOBUX DOHLAIB.

HasiBHi 3akOHOOaBYi MOMOXEHHS OO0 3anpOBaAXEHHS iHCTUTYTY NOAATKOBOI 3aCTaBu,
a TakOX LLLO0 MOXI/IMBOCTI HACTAHHA NEBHUX HEraTUBHUX HACNIAKIB AN NnaTHUKA NOAaTKIB
He cynepeyaTb BUMoram ctartein 13, 41, 42 OcHoBHOro 3akoHy YkpaiHn. dakTt Hecnnatu
MJaTHUKOM MOAATKIB Y BU3HAYEHU 3aKOHOM CTPOK CyMU MoAaTKOBOro 3060B’A3aHHS €
niacTaBoo AJ19 BXUTTA BiANOBIAHWX 3aX0iB AePXKaBoto B 0c006i ii N0aaTKOBUX OpraHiB 3 Me-
TOM BUKOHaHHSA BOPXXHMKOM CBOIO KOHCTUTYLLIMHOMO 060B’3KY.

BaaBwuchb 0o Takoro cnocoby 3abe3nevyeHHss NoaaTkoBmMx 3060B’3aHb, Ik BCTAHOB-
JIEHHS NOAAaTKOBOI 3aCTaBu, 3aKoHoAaseLb AisB y Mexax KOHCTUTyLUIT YkpaiHn.

4.2. OfHi€lo 3 HANBaXXINBILLMX YMOB BU3HAYEHOCTI BIiAHOCUH MixXX IIOANHOIO | EP>KABOO
€ 3akpinneHHsa y ctattax 3, 21 KoHcTuTyuii YkpaiHv NpuHUMNY HENOPYLLHOCTI NpaB i CBO-
604 nioanHW. BuaHaiouu nioanHy HalBULLIOKO couiafibHOW UiHHiCTIO, OCHOBHWUIA 3akoH
YKkpaiHu BCTAHOBNOE nepesik npas i cBo60a, rapaHTye i 3abe3nedye ix 3axucT, y ToMy
yuncni Big, nopyLleHHs 3 60ky aepxasu, ii opraHiB Ta nocagoBux ocib. 3a3HauyeHi npaea i
cBo60aV BM3HAYAKOTb MipYy MOXIMBOI MOBEAIHKM NOOUHWN | rPOMaAsiHUHA, 30KpemMa ik
BflacHMKa, BigobpaxaloTb NEBHI MeXi X NpaB Ta MOXJ/IMBICTb KOPUCTYBaTUCS Gnaramm
[N15 3a10BOJIEHHSA CBOIX iHTEPECIB.

MonoxeHHsa ab3auy gpyroro nignyHkTy 8.2.1 nyHkTy 8.2 cTaTTi 8 3akoHy nepenbdayae,
L0 NiACTaBOK BUHMKHEHHS MpaBa NoaaTKoBOI 3acTaBu € HenoaaHHa abo HecBOevacHe
nogaHHa NAaTHUKOM NoAaTtkiB NOAaTKOBOI Aeknapadii. TuM cammm 3akoHoAaBeub dak-
TUYHO NPUPIBHIOE HENogaHHA abo HEeCBOEYaCcHe NoaaHHs NoaaTKoBOI Aeknapadii 0o gak-
Ty HecnnaTu NoAaTkoBoro 3060B’A3aHHA. Ane 3a3HadyeHa nigcrasa Le He CBig4YMTb Npo
iCHYBaHHS N04ATKOBOro 3000B’AI3aHHSA y NlaTHMKa NoaaTKiB, @ TUM GinbLue Npo BUHUKHEH-
HS No4aTKoBOro Gopry.

BcTaHoBno4M Taky nNiactaBy ANs 3anpoBaXeHHS NOLATKOBOI 3acTaBW, 3akoHoda-
BeELb HE BpaxyBaB HAsIBHICTb YN BiACYTHICTb iCHYBaHHS MOo4aTKOBOro 3060B’s13aHHs, a Ta-
KOX HaCNifKK, ki MOXYTb HacTaTy Ans nNaaTHMKa NoaaTtkiB y pasi HernogaHHa abo HeCBOE-
YacHOro NoaaHHSA NoaaTKoBOI Aeknapadji i HenpaBoMipHO 0OMEXUTU NPaBO OCTAHHLOIO
PO3NOPSALAXKATUCSH CBOEID BNACHICTIO, WO Nopywye YacTuHy nepwy ctartTti 41 KoHcTuTyuji
Ykpainu. Lle nae moxnumeicte KoHcTutyuiiHomy Cyany YkpaiHv BU3HaTu TakmMm, Lo He Bif-
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nosignae OCHOBHOMY 3akoHy YkpaiHu, NofoXeHHs ab3aly apyroro nignyHkty 8.2.1 nyHk-
Ty 8.2 cTatTi 8 3aKoHy.

4.3. NonoxeHHs nignyHkTy 8.2.2 nyHKTy 8.2 cT1aTtTi 8 3akoHy nepenbadvae NoLNpPEHHS
npaea NoAaTkoBOi 3aCTaBu Ha OyOb-SKi BMAW akTUBIB NaaTHMKaA NoaaTkiB, siki nepebyBa-
JIN HA MOMEHT BUHUKHEHHS TAKOro npasa B MOro BAACHOCTI (MOBHOMY rOCNOAAapPCbKOMY
BijaHHI), a TaKOX Ha Byab-AKi iHLI akTUBW, Ha AKi NAaTHUK NogaTkiB Habyae NpaB BNaCHO-
CTi y MaibyTHbOMY, 0 MOMEHTY MoralleHHs Moro noaaTkoBmnx 3060B’a3aHbL abo NoaaTko-
BOro 6opry.

I3 3MICTY LbOr0O MNOJIOXEHHA BUMNJIMBAE, a NPAKTMKa MOro 3aCTOCYBaHHSA NiOTBEPAXYE,
L0 NPaBO NOAATKOBOI 3aCTaBu NOLUMPIOETLCS NPaAKTUYHO HA BCi BUAM aKTMBIB NAaTHUKA
noaatkis. Mpuv LbOMY HE BPaxOBYETbCS afl€KBaTHICTb CyMW NMOAATKOBOIr0 30008’ A3aHHSA 4
noaaTkoBoro 6opry 3 po3mMipoM 3acCTaBfIEHUX akTUBIB NiaTHUKA NOAATKIB, LLLO HE CNpUseE
crpasea/iMBOMY BUPILLEHHIO NUTaHb 3aCTOCYBaHHA npasa noaaTtkoBOi 3acTaBu MiX Cy-
0’exTamMn NoJaTKOBUX MPaBOBIAHOCUH.

Ha nymky KoHcTuTyuiriHoro Cyay YkpaiHu, po3mip nogaTkoBoOi 3aCTaBu BUXOASAUN i3 3a-
ranbHUX MPUHLMMIB NPaBa NOBUHEH BiANOBIAATY CyMi NOAATKOBOr0 3060B’A3aHHS, L0 3a-
O6e3neyvyBano 6 KOHCTUTYLIHY BUMOTY CNpPaBeasIMBOCTI Ta PO3MIPHOCTI. PO3MIpHICTb gk
€/1eMEHT NPUHUMNY CnpaBenanBoCTi nepenbadvyae BCTAHOBAEHHS MyOiYHO-NPaBOBOro
0OMEXEHHS PO3MNOPSAOKEHHS aKTMBaMM MiaTHMKA NOAATKIB 32 HECMIATY Y HECBOEYACHY
cnnarty nogaTkoBoro 3060B’si3aHHS Ta ANdEPEHLLIIOBaHHSA Takoro 0OMEXEHHS 3anexXHO
BiZ, pPO3Mipy HecnnaTn NAaTHUKOM NoAAaTKOBOro 6opry.

Y cBoemy PiweHHi KoHctuTtyuinHunia Cya Ykpainm Big 2 nuctonaga 2004 poky Ne15-pn/
2004 3a3HauuB, L0 CNpaBeaIMBICTb — OHa 3 OCHOBHUX 3acaj, NpaBa, € BUPILLabHOK Y
BM3HAYEHHI MOro K perynsatopa CycnifibHUX BiGHOCUH, OAHUM i3 3aranbHONIOACLKUX BU-
MipiB npaBa. EnemeHTn npasa, 30KkpemMa po3MipHICTb, PiBHICTb, MOpasb, 00’€QHYIOTLCA
AKICTIO, WO BigMOBIAAE iAeonorii cnpaBegnnBoCTi, igei npaea, gka 3Ha4HO Mipoto aictana
BiLo6paxeHHs B KOHCTUTYLi YkpaiHu.

3abeanevyeHHs HaaXoOXXEHHS 00 OI0AXKETIB Ta AePXaBHUX LjinboBMX GOHAIB NOAATKIB i
360piB Mae 3AiNCHIOBATUCS LUMSIXOM 3anpoBaAXeHHs MOOaTKOBOI 3aCTaBu Ha akTUBU
nnaTHVKa NnoaaTkiB y TakoMy po3mipi, skuii 61 3abe3neyyBaB rapaHTOBaHe BiOLWKOAyBaH-
HS fepXkaBi HecniayeHnx nogaTkiB y MOBHOMY 06CA3i.

MowrpeHHs NnpaBa NoaaTKOBOI 3acTaBn Ha Oyab-AKi BUAM aKTUBIB NMiaTHWUKA NoaaTKiB,
sika NepeBULLYE CYMy NOAATKOBOIro 3000B’A3aHHS Y NoaTkoBoro 6opry, Moxe npusBec-
T 0,0 N030aBJ/IEHHSA TAKOro NNaTHMKA He TiNbKn NPUOYTKIB, a I iHLWMX aKkTUBIB, CTaBASAYN Mig,
3arpoasy 1oro noganbluy NignpPUEMHULBKY AISAbHICTb aX A0 i NPUANHEHHS.

3 ornsay Ha BUKNaZeHe NoNoXeHHs NignyHkTy 8.2.2 nyHkTy 8.2 ctatTi 8 3akoHy, ske
nepen6avae MOX/MBICTb MNOLUMPEHHS NpaBa NogaTkoBOoi 3acTaBu Ha Oyab-sKi BUAW akTu-
BiB MiaTHMKa NOAATKIB HE3AEXHO Bif, CyMM NOAATKOBOro 60pry, NopyLlye cnpaBeanmae
BUPILLEHHSA NMMTaHb 3aCTOCYBAHHA NMpaBa NoaaTkoBOi 3acTaBu (cTatTi 8, 42 KoHCTuTyuji
YkpaiHu), TOOTO € HEKOHCTUTYLLIAHNM.

4.4. 3a cBOIM 3MIiCTOM NONOXeHHs NyHKTy 1.17 cTaTTi 1, nyHKTY 8.4 cTaTTi 8 3akOoHY B
YaCTMHI BCTAHOBJIEHHS MPIOPUTETY 32 OPraHOM CTArHEHHS W00 OAEP>XKaHHS 3a00BOEH-
HA 3 BApPTOCTi 3aCTaB/IEHOr0 MarHa NepeBaxHo nepes, iHWnMMy Kpeantopamu € Biacusb-
HUMK. 3akoH YkpaiHu «[1po 3abe3nevyeHHss BUMOT KPeaMTopiB Ta peecTpaLLiio 0OTAXEHb»
Bio 18 nuctonapa 2003 poky nependayae BCTAHOBEHHSA MpiopuTeTy NyonivyHMx o6Ts-
XeHb, A0 AKNUX HANEXUTb i nogaTkoBa 3actaBa. OgHak BperyntoBaHHSA NOPSAKY peecTpaLii
0OTSAXEHDb | YEProBOCTi CTArHEHHS 3 GOPXHMKA CyMU 3aBOProBaHOCTi HE € NPegMETOM
pO3rnsaay Uuboro KOHCTUTYLINHOIO NPOBAMKEHHS, OCKIiNbKM CyO’EKT MpaBa Ha KOHCTUTY-
LiiHe NoAaHHS 3a3Ha4YeHnn 3aKoH HE OCMOPIOBaB.

4.5. KoHCTUTYLiga YKpaiHM rapaHTye npaBo KOXXHOMY Ha OCKapP>XEHHS B Cyi pilleHb, Oin
4y 6e34iANbHOCTI OpraHiB AepXXaBHOI Blaan, OpraHiB MiCLLeBOro caMOBpPSilyBaHHS, Noca-
noBUX i cnyxx60Bumx ocib (YacTuHa apyra ctatTi 55).
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KoHcTtutyuinnnin Cyg Ykpainn y PiweHHi Big 25 nuctonaga 1997 poky Ne 6-3n BUC0BUB
no3uLito, WO cKapru nignaratoTe 6e3nocepeaHboMy PO3risay B Cyaax He3anexHo Big T0-
ro, WO NPUAHATUM paHille 3aKOHOM Mir 6yT1 BCTAHOBIEHUI iHLLMIA NOPSAOK iX pO3rnsay
(ockapyeHHs1 0o opraHy, NocaaoBoi 0CoOM BULLLOTO PiBHS MO BiAHOLLIEHHIO 10 TOro OpraHy
i nocagoBoi 0Cco6MU, L0 NPURHANN PILLEHHS, BYUHWUAN Aji 200 A0nycTunm 6e3aianbHicTb).

MonoxeHHsa ab3auy TpeTboro nyHkTy 8.1 ctaTTi 8 3akoHy nepenbayae, Lo npaso no-
[aTKOBOI 3aCTaBM BUHWKAE 3rigHO i3 3aKOHOM Ta He NoTpebye MMCbMOBOIro 0(POPMIIEHHS.
Mepexig y nogaTkoBy 3aCTaBy akTUBIB MiaTHUKA NO4ATKIB € HAC/IAKOM HEBUKOHAHHA HUM
noaaTkoBOro 30060B’si3aHHS 4/ NOAATKOBOro Gopry.

3rigHo 3 nignyHkToMm 5.2.5 nyHkTy 5.2 cTtatTi 5 3akoHy nnaTHUK NoAaTkiB 3 ypaxyBaH-
HAM CTPOKIB JABHOCTI Ma€ NpaBO OCKapPXWUTW A0 CyAy PilLEeHHA KOHTPOJIOYO0ro opraHy
NMpo HapaxyBaHHSA NOAATKOBOI0 3000B’A3aHHSA Yy OYAb-SIKNIn MOMEHT MNiCNs o4epXXaHHS Bif-
MoBiAHOIro NoAaTKOBOro NOBIAOMIIEHHSA. TakMM YMHOM, NMAaTHUK nogaTtkiB He no3basne-
HUIN NpaBa Ha Cy40BUM 3aXUCT.

4.6. MonoxeHHsa nignyHkTy 8.6.1 nyHkTy 8.6 cTaTTi 8 3akoHy NepenbdayalnTb MOXIIN-
BiCTb MJIATHMKY NMOJATKIB, akTMBM IKOr0 NepebyBaloTh Y NOAATKOBIl 3acTaBi, 3ajilicHIOBa-
TN BiflbHE PO3MNOPSAOXKEHHS HUMU, 3a BUHATKOM Onepauii, Wo nignaraioTb MMCbMOBOMY
Y3roXXeHHI0 3 NoAaTKoBUM opraHoM. MignyHkTom 8.6.2 nyHkTy 8.6 cTtatTti 8 3akoHy ana
Takoro nnatHMka noaaTtkiB BU3HAYEHO YMOBM 3AINCHEHHS onepauin 3 kowTtamu 6e3 ix
Y3rogXeHHsi 3 N04aTkOBMM OpraHomMm, a nignyHkTom 8.6.3 nyHkTy 8.6 uiei cTaTtTi He 4O3BO-
NAETbCA HaJaHHA MalHa, Wo nepebyBae y NoaaTKoBi 3acTaBi, Y HAaCTyNnHy 3acTaBy abo
IOro BUKOPUCTaHHSA A5 3abe3nevyeHHs AiicHOT Y1 MalibyTHbOT BMMOrM TPETiX 0Ci6.

Y PiwenHi KoncTtutyuiiHoro Cyay Ykpainu Big, 12 niotoro 2002 poky Ne 3-pn/2002 3a-
3HAYEeHO, L0 BNACHICTb rapaHTye He NuLle NpaBa BAACHWKIB, a 1 3060B’A3ye, NOKNaaae Ha
HUX neBHi 060B’a3kn. Came Npo ue petbea y ctattax 13141 KoHcTtuTyuii Ykpaidum, Bigno-
BiZIHO 0,0 SIKMX BUKOPUCTaHHS BNACHOCTI HE MOXe 3aBAaBaTu LUKOAM NIIOAMHI, NpaBam, CBO-
6onam Ta rigHOCTI rpoMafsiH, iHTepecam CyCrninbCcTBa.

Taknum YMHOM, NOAATKOBOMY OpraHy HafaeTbCs 3aKOHHa MiAcTaBa y3rogxXyBaTu CTO-
COBHO OOpXHMKa NPOBEAEHHS TakMUX FOCMNOAAPCHKMX OnepaLiii 3 Moro akTmeamu, Lo 3a-
6e3ne4nTb BUKOHaHHS N0A4aTKOBOro 3060B’13aHHSA Ta peanidalito y 38°a3Ky 3 LM KOHCTU-
TyuiiHoro o60B’aA3Ky GopPXHMKa WOAO criaTth nogaTtkis i 36opis.

4.7. AHani3 KOHCTUTYLINHOIO NOAAHHS CBiAYMTb, LLO HAPOAHI AenyTaTu YKpaiHum, ocno-
ploloYM MOJSIOXeHHs cTaTTi 8 3akoHy B LifIOMYy, He HaBOAATb MPABOBOro OOrPYHTYBAHHS
TBEPOXKEHb LLI0A0 HEKOHCTUTYLLIMHOCTI NONoXeHb NyHKTIB 8.3, 8.5, nianyHkTiB 8.6.4, 8.6.5
nyHkTy 8.6, nyHkTiB 8.7, 8.8, 8.9 3a3HauyeHoi cTaTTi. 3a Taknx 06CTaBUH KOHCTUTYLLiiHE
NpoBaXEHHS Yy CNpaBi B YaCcTUHI LLLOAO BiANOBIAHOCTI KOHCTUTYLT YKpaiHM (KOHCTUTYLiIN-
HOCTI) 3a3Ha4YeHX NONOXeHb 3aKOHY MiANarae NPUNUHEHHIO HA NiACTaBi MYHKTY 2 cTaT-
Ti 45 3akoHy YkpaiHu «[Mpo KoHcTtuTyuiriHmin Cypg, YkpaiHm» — HeBiANOBIOHICTb KOHCTUTY-
uitHoro nogaHHa BMMoram, nepepbdadeHnm KoHcTtuTtyuieto YkpaiHu, 3akoHoM YkpaiHum
«Mpo KoHcTutyuinHuin Cyn, Ykpainm».

Ha niacTtaBi BuknageHoro ta kepyto4dnce ctattamm 147, 150, 152 KoHcTuTyuii YkpaiHn,
ctattammn 51,61, 63, 65, 70, 73 3akoHy Ykpainun «[Mpo KoHcTutyuinHmin Cya Ykpainm», § 51
PernamenTy KoHcTuTtyuiniHoro Cyay Ykpainun, KoHcTtutyuinHmin Cya Ykpainm

BUpPiWUB:

1. BusHatn Takumu, Wwo BianoeigaloTe KOHCTUTYUiT YKpaiHM (€ KOHCTUTYLIMHUMK), MO-
noxeHHs nyHkTy 1.17 ctartTi 1, nyHkTy 8.1, a63aujiB nepLuoro, TpPeTbOro, YHeTBEPTOro nig-
nyHkTy 8.2.1 nyHkTy 8.2, nyHkTy 8.4, nignyHkTiB 8.6.1, 8.6.2, 8.6.3 nyHkTy 8.6 cTaTTi 8 3a-
KOHY YkpaiHn «[po nopsaok noraweHHs 3000B’A3aHb MNAaTHUKIB MoJaTkiB nepeg
OroaxeTamMu Ta AepXaBHUMU LibOBUMU GOHAAMU».

2. BusHatu Takmmuy, Lo He BignosigaTb KOHCTUTYLUiT YKpaiHK (€ HEKOHCTUTYLIAHN-
M), NoNioXXeHHs 3akoHy YkpaiHu «Npo nopsaok noraweHHs 3060B’13aHb NMaaTHUKIB MO-
naTkiB nepepn 6i0aKeTaMmn Ta AepXXaBHUMU LinboBUMN GOHAAMU», @ CaMe:
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ab3auy apyroro niganyHkTy 8.2.1 nyHkTy 8.2 ctatTi 8, 3rigHo 3 sIkuM npaBo NogaTkoBoi
3acTaBu BUHMKAE Yy pasi HenogaHHsa abo HECBOEYACHOrO MOAAaHHS MAATHUKOM MoAaTKiB
noaaTKoBOI Aeknapadii — 3 nepworo pobo4oro AHs, HACTYMHOIO 3a OCTaHHIM IHEM CTPO-
Ky, BCTAHOBJ/IEHOr0 3aKOHOM MPO BiANOBiAHUI NoaaTok, 36ip (060B’A3KOBUI NiaTix) ons
nogaHHs Takoi NoJaTKOBOI Aeknapauii;

nianyHkTy 8.2.2 nyHkTY 8.2 cTaTTi 8 B YaCTUHI NOLUIMPEHHS NpaBa No4aTkoBOi 3acTaBu
Ha Oyab-SKi BUOW aKTUBIB NMaaTHWUKa noaaTtkiB 6e3 BpaxyBaHHSA CyMU MOro NoaaTtkoBOro
oopry.

3. MpUNUHNTN KOHCTUTYLLINHE NPOBAMKEHHS Y CNPaBi B YaCTWHI LLLOAO BiANOBIAHOCTI KOH-
CTUTYLIT YKpaiHWN (KOHCTUTYLIMHOCTI) NonoXeHb NyHKTiB 8.3, 8.5, nianyHkTie 8.6.4, 8.6.5 nyHk-
Ty 8.6, nyHkTiB 8.7, 8.8, 8.9 cTatTi 8 3akoHy YkpaiHu «[1po nopsaok norawieHHs 30608’a3aHb
nnaTHWKIB NoaaTkiB nepen dogkeTaMmn Ta Aep>KaBHUMN LinboBUMU pOHAAMM>.

4. MonoxeHHsa ab3auy apyroro nignyHkTy 8.2.1, nignyHkTy 8.2.2 nyHkTy 8.2 cTaTTi 8
3akoHy YkpaiHu «[po nopsaok noraweHHs 3060B’A3aHb NnaTHUKIB nogaTkiB nepen 6oa-
XeTamum Ta AepXXaBHUMU LiNbOBUMN GOHAAMWN», BUSHAHI HEKOHCTUTYLIMHKUMM, BTPAYaloTb
YUHHICTb 3 AHS yxBaneHHs KoHcTuTyuiiium Cynom YkpaiHu uboro PilleHHs.

5. PiweHHsa KoHcTuTyuinHoro Cyay YkpaiHv € 060B’13KOBMM [0 BUKOHAHHS HA TEPUTO-
pii YkpaiHn, ocTaTouHUM i He Moxe ByTU ockapXXeHe.

PiweHHs KoHcTtutyuiiHoro Cyny Ykpainu nignarae onybnikyBaHH y «BicHuky KoHCTU-
TyuiriHoro Cyny YkpaiHu» Ta B iHWNX OQILiNHUX BUAAHHAX YKPAiHU.

KOHCTUTYLINHUI CYA, YKPAIHW
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IMEHEM YKPAIHH

PIWEHHA
KOHCTUTYLIAHOIO CYQY YKPAIHU

y cIpaBi 3a KOHCTHTYUiHHHUMH IIOAAHHSIMH

XapkiBCcbKOi 00AaCHOI AepxaBHOI aaMiHicTpamii
Ta XapKiBChKOI 06AacCHOI paau
npo oginiliHe TAyMadeHHA IIOAOXKEHDb NMYHKTY 4
YaCTHHH TPeThoi cTaTTi 56, MyHKTY 2 YaCTHHH I€pIIoi,
YaCTHHH II’ATHAaAUATOI cTaTTi 64 3aKOHY YKpaiHH
«IIpo BuGOpH IIpe3uneHTa YKpaiHH»
(cnpaBa npo BuGopu IIpe3unenra YRpainu)

M. Kuis Cnopasa Ne 1-7/2005
24 oepe3us 2005 poky
Ne 3-prx/2005

KoHcmumyuitiHuti Cyd YkpaiHu
y cknadi cyddie KoncmumyuyitiHozo Cydy YkpaiHu:

CeaiBoHa MuKOAH PemocoBHYA — I'OAOBYIOUUH,
BosHxioka Boaoaumupa [leHHcoBHYa — Cy[Ad-10II0BiAY,
IBamrenka Boaoaumupa IBaHoBHuYa,
KocTuuskoro Muxaiisa BacuaboBHua,
MupoHeHka OaekcaHzapa MukoaaloBHYA,
Himuyenxka Bacuas IBaHoBHuYa,

IImenunuyHoro Baaepis 'puroposBuua,

CaBenka Muxoau [IMHTpOBHUA,

Cxomopoxu BikTopa €ropoBuua,

Cranik Cro3anHu PomaHiBHH,

Trauyka Ilaaa MukoaaiioBH4a,

Yybap Aroamuau IlanTeAiiBHH,

IIlanoBasa Boaomumupa MukoaaloBH4Ya,

PO3rnsiHYB Ha NAEHapHOMY 3acifaHHi cnpaBy 32 KOHCTUTYLIMHUMMW NOSAHHAMMN XapKiB-
CbkOi 06n1acHOI AepaBHOI aaMiHicTpauii Ta XapkiBCbkoi o6nacHoi paan npo odiLliiHe
T/IyM@4eHHS MOJIOXKEHb MYHKTY 4 YaCTUHW TPETbOi CTaTTi 56, NYHKTY 2 4aCTMHM NEepLUOI,
YacTUHW N’aTHagUATOl cTaTTi 64 3akoHy Ykpainu «[po Bubopwu Mpe3unaeHTa YkpaiHv» B
penakuii 3akoHy YkpaiHu Big, 18 6epe3Hsa 2004 poky Ne 1630-1V (BinomocTi BepxoBHoi Pa-
o Ykpainu, 2004 p., Ne 20—21, cT. 291).

MpuBoaoom anga posrnaay cnpasw BiANoBiAHO A0 cTaTel 39, 41 3akoHy Ykpainu «[po
KoHcTtuTyuinHuin Cya, YkpaiHu» ctann KOHCTUTYLINHI nogaHHs XapkiBcbkoi o6nacHoi aep-
XaBHOI agMiHicTpauii Ta XapkiBcbkoi ob6nacHoi pagu.

MipcTaBoto Ans po3rnsay cnpaeu 3rigHo 3 YacTuHO nepLuoto cTaTTi 93 3akoHy Ykpai-
HU «[Mpo KoHcTuTyuinHnii Cyn, YkpaiHm» € npakTuiHa HeOOXiaHICTb B OQiLiiHIl iHTepnpe-
Tauii nonoxeHb 3a3HaYeHnx ctaten 3akoHy YkpaiHu «Mpo Bubopwu MpeauaeHTta YkpaiHu».

3acnyxaBwwu cygalo-gonosigada BosHiooka B.[. Ta gocnignswiun matepianu crnpasu,
KoHcTtuTyuiriimin Cya, Ykpainm
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YyCTAaHOBUB:

1. Cy6’exTn npaBa Ha KOHCTUTYLINHE nogaHHa — XapkiBcbka obnacHa AepykaBHa afMi-
HicTpaujs Ta XapkiBcbka obnacHa paga — 3BepHynucs o KoHctutyujinHoro Cyay Ykpainu 3
KJIOMOTaHHAMKN NPO OdiLiiHE TIYMAYeHHsI NOJIOXEHb MYHKTY 4 4aCTUHW TPETbOI CcTaTTi 56,
MYHKTY 2 YaCTMHM NepLUOi, YacTUHU N’'aTHaauUAaTol cTaTTi 64 3akoHy Ykpainu «[po Bubopu
MpeaunaerTa YkpaiHn» (aani — 3akoH) CTOCOBHO MOXJIMBOCTI y4acTi y nepeaBMOopHiii arita-
uii nocagoBux i cnyx60BKMX 0OCi0, iHLIKX NPaLIBHVKIB OpraHiB BUKOHABYOi B/laay Ta OpraHiB
MiCLLEBOIr0 CaMOBPSIlyBaHHS y M03ap0ob0ynii Hac, a TakoX Npo oiLiinHy iHTepnpeTaL,iio Takmx
IOPUANYHUX TEPMIHIB, SK «nignerni im ocobu» Ta «MicLe poboTun», BUKOPUCTAHUX Y YaCTUHI
n’aTHagUATIA cTaTtTi 64 3aKoHy. ABTOPU KOHCTUTYLIMHUX NOA4AHb 3anUTYOTb, Y4 MOXHA BBa-
XaTun nocagoBux i cnyx60Bux ocib opraHiB BUKOHABYOI BNaay (B 0cobi AepXaBHUX aaMiHi-
cTpauiin) nignernummn ocobamm wono Mpem’ep-miHictpa Ykpainu.

Ha nymky cy0’ekTiB npaBa Ha KOHCTUTYLiIHE NOAAHHS, ICHYE HEBU3HAYEHICTb Y 3MICTi
NONOXEHb MYHKTY 2 YaCTUHMU NEPLLOI, YACTUHW N’ ATHAAUATOI cTaTTi 64 3akoHy. MNonoxeH-
HS1 MYHKTY 2 YaCTUHM nepLuoi cTaTTi 64 3aKOHY NOBHICTIO, TOOTO 6€3 OyOb-SKNUX BUHATKIB,
3ab0pOHSAIDTbL NOCaA0BUM i CNyX60BUM 0coBaM OpraHiB BUKOHABYOi Bnaam Ta OpraHis
MiCLLEBOro camMoBpsiAlyBaHHA 6paTu y4acTb y nepenBuOOpPHil aritauii, a 3i 3MiCTy 4aCTuUHU
N’aTHaAAUATOI LiET X cTaTTi BOAYaeTbCs MOXMBICTb ANS KaHAMAaTiB Ha nocT MNpe3naeHTa
YkpaiHu 3anyyatu oo nepeaBnMOopHOI ariTawii Ha3BaHuXx ocib, ski € ix nignernumMm, 3a ymo-
BU, LLO Lie BinOyBaTMMETbCS y N03apobounii 4ac.

HeBM3HAYEHICTb iCHYE i B 3MiCTi MONOXEHb MYHKTY 4 YaCTUHU TPETLOI CTaTTi 56 3aKkoHy.
3rigHO 3 UMK MOJIOXEeHHAMU LleHTpanbHa BUOOpYa KOMICiS Oronoluye nonepemkeHHs
KaHampaTy Ha nocT MNpe3unaeHTa YkpaiHm Ta napTii (6110Ky), sika 1oro BUCYHyna, y pasi sak-
w0 kaHauaaT Ha nocT lNMpe3ugeHTa YKpaiHum, aknii 3anmae nocagy, y TOMy 41cri 3a Cymic-
HVLITBOM, B OpraHax Aep>XaBHOi BNaauv 4n B OpraHax MicLLeBOro CamMoBpPSAyBaHHS, HA ep-
XXaBHUX YM KOMYHaslbHUX NIANPUEMCTBAX, y 3akfiagax, ycTaHOBaxX, OpraHidauisax, y Bin-
CbKOBUX POPMYBaAHHSX, 3aly4aB ab0o BMKOPMCTOBYBAB AJ1s MPOBEAEHHS nepeaBnbopHoOi
aritauii nignernux nomy oci6. Mpu LboMy NPO Yac, NPOTAroM SKOro nignerni ocobu BUKO-
pucToByBanucsa aasa nepeaBubopHoi aritauii, He 3a3HadvaeTbes. MpoTe YacTuHa n’aTHa-
ausaTa ctatTi 64 3akoHy BCTaHOBNOE 3a00POHY Ana kKaHAuAaTiB Ha nocT MNpe3naeHTa Yk-
paiHu 3anydaTu nignernux im ocid nvwwe B podoymii Hac, To6TO, Ik 3a3HA4YAETLCHA Y KOHCTU-
TYUiINHWX NOAaHHSAX, GaKTUYHO A03BONSETLCH 3ayyaT ix 40 nepenBnbopHOi aritauii no-
3a Mexamu poboyoro yacy.

MpakTnyHy HeOoOXiOHICTb B OdIiLiiHI iHTepnpeTauji 3a3Ha4YeHnX MooXeHb 3aKkOoHy Cy-
0’eKT NpaBa Ha KOHCTUTYLIIHE MNOAAHHS OOrPYHTOBYIOTb TUM, LLO HABEAEHA HAMU HEBU3HA-
YeHiCTb NoN0XeHb HOPM 3aK0oHY, 3 0HOTrO 6OKY, MICTUTL 3arpP0o3y HEBMOTMBOBAHOIO MNPUTSI-
HEHHS 40 PUAMYHOI BigNOBIAANBHOCTI TUX KaHOWAATIB, SKi, KEPYOUYMCb YaCTUHOK N'ATHA-
OuATolo cTaTTi 64 3akoHy, 3a/y4aTMyTh A0 NepeaBubopHOI aritauii nignernux im ocié y no-
3apobounii Hac, a 3 Apyroro — oOMeXye npaBo rpoMaasiH nNiaTpPrUMaT CBOIX KepiBHUKIB, 3a-
peecTpoBaHxX KaHanoaTamm Ha noct MNpesngeHTa YkpaiHm, He 3Baxatoun Ha Te, WO Le Big-
OyBanocs 6 BUKJIIOYHO Yy No3apobounii yac.

2. YxBanoto TpeTboi konerii cypais KoHcTuTyuinHoro Cyay YkpaiHv KOHCTUTYLiHI npo-
Ba[KEHHS Y cnpaBax 3a KOHCTUTYLMHMMK NogaHHsaMKN XapkiBcbkoi 061acHOi AepxaBHOi
aaMiHicTpauii Ta XapkiBcbkoi 061acHoOT paan npo odiliriHe TnyMavyeHHs MosoXeHb MyHK-
Ty 4 4aCTUHWN TPETLOI CTaTTi 56, NYHKTY 2 YACTMHW NMEPLLOI, YaCTUHN N'ATHAAUATOI cTaT-
Ti 64 3akoHy Ykpainu «[po Bnbopwu MpeangeHTa YkpaiHn» 06’€aHaHO B OgHE KOHCTUTYLLi-
He NPOBAAXXEHHS Y CNPAaBi.

3. MNpe3naeHT YkpaiHn y nncbMoBili Bignosiai KoHcTuTyuiiHomy Cyny YkpaiHu 3BepHYB
yBary Ha Te, Lo 3MicT nependayvyeHoi y NyHKTi 2 YacTUHW NepLuoi cTaTTi 64 3akoHy 3ab6opo-
HM OpraHam BUKOHAaBYOI BflafM Ta OpraHam MiCLeBOro CaMoBpPSALYBaHHS, iX NMOCaA0BUM i
cny>x60B1M ocobam 6paTu ydacTb y nepeasnOOopHiIl ariTauii BUSHa4aeTbCsa y YaCTUHI N’ AT-
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HaOUATIn wiei x cTaTTi. Y pasi HeBUKOHaHHS 3a3Ha4veHoi 3ab6opoHK LieHTpanbHa Bubopya
KOMiCifl Oronowye nonepenxXeHHs BiANOBIAHO A0 NMYHKTY 4 YaCTUHWM TPeTbOoi cTaTTi 56 3a-
KoHy. Jlo Toro x ocoba, sika € nocagoBoto abo cnyx60Bo 0cobo opraHiB AepXXaBHOI
BJIAZIM Y/ OpraHiB MiCLLEBOr0 CaMOoBpPSIAYBaHHS, Y N03apobo4mii 4ac (KOs BOHa He BUKO-
Hye CBOI NocafoBi 060B’A3kN), AK i Oyab-aKWiA iHWKIA rpoMaasHUH YKpaiHv, MOXe BECTU
nepensnbopHy aritauiio. Ha gymky MNpesnpeHTta Ykpainu, nignernmmMmm neBHoi nocanoBoi
0cobK MOXHa BBaXaTun TUX 0OCi0, sKi € NiAKOHTPOJIbHMMM YM NiA3BITHAMU Uit nocanosii
ocob6i. Micuem poboTtu 6yab-skoi ocobu «cnif, BBaxaTn nocagy, siky 3aiMae BignosigHa
ocoba Ha KOHKPETHOMY MiANPUEMCTBI, B YCTAHOBI Y/ OpraHi3aLii».

onosa BepxoBHOi Paan YkpaiHn y IMCbMOBOMY MOSICHEHHI 3a3Ha4ae, WO NyHKT 2 Yac-
TUHM NepLuoi cTaTTi 64 3aKoHY MiCTUTL 3aranbHy 3ab60POHY y4acTi y nepeasmMbopHiit arita-
Lii opraHiB BMKOHaBYOi BnagM Ta OpraHiB MiCLLEBOr0 CaMOBPSAYBaAHHSA, iX MOCaAoBUX i
cnyx608Bu1x 0Ci6. Taka 3a60poHa NOLINPIOETLCS | HA N03apoboynii yac. MNonoXxeHHsIMM Yac-
TUHWN N’ ATHaOUATOT cTaTTi 64 3akoHy 3ab0poHeHOo kaHauaaTam Ha nocT Mpe3ngeHTa Ykpai-
HW 3any4aTn ona nepenBMOOPHOI aritauii y pobounii yac nignernux im ocib, ski He € no-
capoBuMn abo cnyx60BMMK ocobamMm opraHiB BUKOHABYOI Blaay Ta OpraHiB MiCLLeBOro
CaMOBPSAYBAHHSA. 3 LLIED HOPMOIO KOPECTOHAYIOTLCS | MOMOXEHHS NYHKTY 4 4aCTUHW Tpe-
TbOi cTaTTi 56 3akoHy. Bu3HaueHHs TepMiHiB «nignerni ocobu» Ta «micLe poboTu» € npen-
MEeTOM 3aKOHOAaB40ro perynoBaHHa BepxoBHoi Pagu YkpaiHu.

Y nucTi KabiHeTty MiHicTpie YkpaiHn go KoHctutyuiriHoro Cyay YkpaiHum CTBepaXy€ETb-
C$l, LLLO MOJIOXEHHAMM NMYHKTY 2 YaCTUHW NepLuoi ctaTTi 64 3akoHy BCTaHOBNIEHO 3a60po-
HY, fika CTOCYETbCS NMOCaZ0BUX i CNYyXO0BMX OCiO OpraHiB BMKOHaBYOi BNaan Ta opraHis
MicL,EeBOro camoBpsilyBaHHs. MNignernictb (NignopsaKkoBaHicTb) NocagoBux (CnyxX60BmX)
0Cib xapakTepn3yeTbCs HANBULLOID OPraHi3aLiinHO 3aJIeXHICTIO NOCaao0BOi (CNy>X60B0T)
ocobu Big kepiBHMKA. TepMiH «Micue poboTr» BUKOPUCTOBYETLCH B KOoAEKCi 3aKOHIB Npo
npauto YkpaiHn y HepOo3pnBHOMY 3B’513KY 3 TEPMIHOM «Nocaa».

Mosuuisa LleHTpanbHOi BMOOPYOi KOMICIT Nonisgrae B TOMy, LLO MOSIOXKEHHAMU MYHKTY 2
YyacTuHM nepLoi ctatTi 64 3akoHy nepenbdayeHo abCconoTHY 3a60pPOHY OpaTh y4acTb y ne-
penBnbOopHiIl aritauji opraHam BUKOHaBYOi BNaam Ta opraHam MiCLLEBOrO CamMoBpPSAyBaH-
HS, iX mocagoBuM i cnyx6oBuM ocobam. 3aszHayeHa Hopma nepebyBae y CUCTEMHOMY
3B’A3KY 3 MOJIOXXEHHAMM YaCTUHU M’ ATHAOUATO! Liel XX cTaTTi i BU3Ha4Yae 0OMeXeHHS Lo a0
3ay4eHHs nignernmx ocié ons nepenBrMbOpPHOI aritauii B pobouunii yac. Y no3apobouuii 4ac
nignerni ocobu kanamaaTta Ha noct MNMpeanaeHTa YkpaiHu, ski He € NocagoBMMM Y CyX060-
BUMK 0CcOBamMu opraHy BMKOHAB4YOi BNaam abo opraHy MiCLEBOr0 CamMOBPSIAYBAHHA, MO-
XYTb 3ay4aTnca oo nepeasmbopHoi aritauii. MNig BXUTUM y NYHKTI 4 YaCTUHW TPETbOI CTaT-
Ti 56, y YaCTuHI N’ATHaUATIV cTaTTi 64 3aKOHY TEPMIHOM «MiCLLe POOOTU» MOXHA PO3YMITH
NvLe BionoBigHI NiANPUEMCTBA, YCTAaHOBW, OpraHidauii abo opraHn BUKOHABYOi Bnagn ta
OpraHy MiCLLEeBOro CaMmoOBPSAaYBaHHS.

Y BUCHOBKY daxiBLiB AkaaeMmii npaBoBUX HaykK YKpaiHu NiaKPeCtOETbLCH, LLLO NONOXEH-
HS MYHKTY 2 4aCTMHW nepLuoi ctatTi 64 3akoHy cnifg, po3ymiTi Tak, Lo rpoMagsHam, ki
06iiMaloTb Nocaau B OpraHax BUKOHABYOI BAAM Y1 OpraHax MiCLLeBOro CaMoBpPSAYBaH-
HS1, 3a00pPOHEHO 6paTu y4acTb y nepeaBnbopHil aritauii Tinbkn y poboumnii yac, nig yac Bu-
KOHaHHS CNyX60BUX 060B’A3KiB. Takuii Niaxif, y3rogxXyeTbCs 3 YHaCTUHOK MN’'ATHAOUATOO
cTaTTi 64 3aKkoHy, BiANOBIAHO 00 AKOI «nianersni ocobun» BUKOHYIOTb CBOI Cly>K00BI 4n TPy-
[0Bi 000B’A3KM BUKJTIOYHO B MeXax pob0o40ro 4acy, OCKiflbku rno3a LM YacoM BOHM € ne-
peciyHMMM rpomaasHamm. Tomy B no3apobounii 4yac 3a3HadveHi ocobum matoTb npaBo Opa-
T y4acTb Y nepenBnbopHin aritauji. «<Micuem poboTn» kKaHamaaTta Ha noct MNMpe3uaeHTa
YkpaiHu, gKnii € NnocagoBoo 0cob0 opraHy BUKOHABYOi Bnaan, € 6e3nocepenHbo Len
opraH.

3aBigysad Bigainy npobnem Aep>KaBHOro ynpaeniHHS Ta aAMiHICTPaTMBHOMO npaea IH-
CTUTYTY Aepxasu i npasa iMm. B.M. Kopeubkoro HAH Ykpainn B.6. ABep’ssHOB y CBOEMY
BMCHOBKY 3a3Hayvae, LU0 NocaaoBi Ta cny>060Bi 0cobuM opraHiB Aep>XaBHOi BNaaun, OpraHis
MiCLLEBOro CaMoBpPsiAyBaHHS HE MatoTb NpaBa 6paTh y4acTb, OyTH 3any4yeHMm 0o nepes.-
BMOOPHOI ariTauii 6yab-akoro kaHanaaTa Ha nocT Mpe3npeHTa YkpaiHm y 6yab-akuii 4yac
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(pobounin 4m nosapoboumin). IHWI NpauiBHMKK Ta cnyxx60BLi OpraHiB Aep>aBHOI Bnaau,
OpraHiB MiCLEBOI0 CamMOBpPSAYBaHHS, NiANPMEMCTB, YCTAHOB, OpraHisauin, 3aknagis Mo-
XyTb OyTW 3any4eHi o nepeaBnOOpPHOI aritauii n1we y no3apoboymin yac. ManHo Ta iHLwi
3acobu opraHiB Aep>xaBHOi Baan, opraHiB MiCLLEBOro camMoBpPsilyBaHHS Ta ix anapartis
He MOXHa BUKOPUCTOBYBATW AS151 MPOBEAEHHSA NepeaBMOOpHOI aritauii 6yab-sKoro kaHaou-
nata Ha nocTt Mpe3naeHTa Ykpaiim y 6yap-akuii 4ac (pobounii 4 no3apobounii).

4. KoHctutyuinnHmin Cya Ykpainn, Hagaoum odiuiiHe TAyMavyeHHs 3a3HA4YeHrX noso-
X€eHb 3aKOHY, BUXOAUTb 3 TAKOrO.

4.1. Bubopwu € ogHieto 3 popm 6esnocepenHboi gemMokparTii, cnocobom hopmMyBaHHS
BMOGOPYMM KOPMYCOM OpraHiB AepXaBHOi Blaay Ta OpraHiB MiCLLEBOr0 CaMOBPSIYBaHHS.
KoHcTuTyuia YkpaiHun 3akpinuna 3acaamn BM60opyoro npaea, BCTaHOBMBLUM, L0 BUOOPK A0
LIMX OpraHiB € BiflbHUMM i BigOyBalOTbCSl HA OCHOBI 3arafibHOro, PiBHOrO i NPSIMOro BUGOpP-
4Oro npaga LWISXOM TAEMHOIO roJIOCYBaHHS, a BUOOPLSAM rapaHTyeTbLCS BiflbHE BONEBU-
aBneHHs (ctatta 71 KoHcTtuTyuii Ykpainm). BignosigHo Ao nyHkTy 20 4yacTuHWM nepLuoi
cTaTTi 92 KoHcTuTyuji YkpaiHu opraHidadisi i nopsaok nposeaeHHs BMOopiB BU3Ha4YatoTbCs
BUKJIIOYHO 3akoHamMu YkpaiHu. Opraxisauis i nopsaaok nposeneHHs Bmbopis MNpe3naeHTa
YkpaiHu BusHa4veHi 3akoHoM YkpaiHu «MNpo Bnbopwu MpesnaeHTa YkpaiHu», BignoBiaHO A0
SIKOro BUOOPYNIA NPOLLEC MOBUHEH 3AiNCHIOBATUCA HA 3acanax, 30Kpema, 3aKOHHOCTI, 3a-
©0POHM HE3AKOHHOI O BTPYYaHHS 6yab-KOro y Lei npouec, Moro ny6nidyHOCTI Ta BigkpuTo-
CTi, PiBHOCTI BCix KaHauaaTiB Ha nocT MNpe3naeHTa YkpaiHu, piBHOCTI NpaB napTin (610KiB),
HeynepeoXeHOCTi OpraHis Aep>KaBHOi BNaam, OpraHis MiCLLEBOrO CaMOBPSAYBaHHS, X MNO-
canoBux i cnyxx60Bux ocib 0 kaHaMaaTiB Ha NocT MNpe3unaeHTa YkpaiHu.

OpHuMm i3 eTaniB BUOOPHYOro NpoLecy € nepeaBrbopHa aritawisi, OCHOBHOIO METOIO SIKOT
€ dopMyBaHH$ BoNi BUOOPLLB rofIocyBaTh 32 TOrO YM iHLWOro kaHamaaTa Ha noct lMNpesu-
nexTta Ykpainu. MNepensrnbopHa aritauis Moxe 34jilicHioBaTuCs y Oyab-skin dopmi ta 6yab-
aKkMmm 3acobamu, Wo He cynepedaTb KoHCTUTyLIT YkpaiHu Ta 3akoHam YkpaiHu (4acTtu-
Ha nepuwa ctatTti 58 3akoHy).

3aKkoHOM BCTAHOB/IEHO MEBHI OOMEXEHHS WOO0 BeAEHHS nepenBubopHOI ariTauii.
3okpema, BignoBigHO A0 NYHKTY 2 HaCTUHM NepLuoi cTaTTi 64 3akoHY OpraHam BUKOHaBYOoi
Bflaauv Ta opraHam MicLLeBOro caMoBpPSAyBaHHS, iXx NocagoBuMm i cnyx60BMM ocobam 3a-
GOpOHAETLCA BpaTh y4yacTb y NepenBnbopHiIl aritauji. 3a3HavyeHa 3abopoHa cnpsiMoBa-
Ha, No-nepLue, Ha HeJOMNYLLEHHS BUKOPUCTaHHS PECYPCY LIMX OPraHiB Ta cnyx60Boro cra-
HOBWLLA BiANOBIOHMMM NOCaO0BUMM i CNyXO60BMMM ocobamMum Nifg Hac NPoBeAeHHs ariTauji
3a TOro 4um iHWOro kaHauaata Ha noct lNpe3naeHTta Ykpainv, no-apyre, Ha YyHeMOXI/MB-
NEHHS TUCKY Ha BMOOpULiB. Taka 3ab6opoHa BUKMKaHa HEOOXIAHICTIO CTBOPUTY YMOBU A5
BiIbHOIO BONIEBUSABIEHHS BUOOPLLB Mia Yac BUOOPIB.

AHani3 NonoXeHb NyHKTY 2 YaCTUHW NepLloi cTaTTi 64 aae niacTtaBu AN BUCHOBKY, LLO
BOHM MICTSITb 3arasibHy 3a00pPOHY y4HacTi 3a3Ha4YeHoi kaTeropii cy6’exTiB y nepeaBmnbopHil
aritauji. Lle cTocyeTbcs TakoX YneHiB LileHTpanbHOi BUOGOpYOi KoMmicii. BianosigHo oo npu-
nucy YacTuHM n’aTtoi cTaTTi 29 3akoHy Ykpainu «[po LieHTpanbHy BU60OPYY KOMICito» YneHy
Kowmicii 3abopoHseTbea 6paT yHacTb y nepeaBmnbopHil aritaLii. BctaHoBO4YM 32a60pOHY
Ha y4acTb y nepeaBMOOpPHIl aritawii nocafloBMM i Cnyx60B1MM 0CO00aM OpraHiB BUKOHABYOI
BNV Ta OPraHiB MiCLLEBOr0 CaMOBPSIAYBAHHS, @ TAKOX YneHaMm LleHTpanbHOi BUOOPYOi KO-
Micii, 3aKoHOAaBeLb He NOB’A3Ye ii 3 TAKOI0 03HAKOIO K «POOOUNI Y1 NO3apoOoUMIA HYac».

OTXe, NOJIOXEHHS MYHKTY 2 YaCTUHM NepLloi cTaTTi 64 3akoHy Tpeba po3yMiTh Tak, Lo
nocagoBuM i cnyx60BMM ocobam opraHiB BUKOHABYO1 Bfiaay Ta opraHiB MiCLLEBOr0 caMo-
BpsiyBaHHSA 3a060POHSAETLCS BpaTh y4acTb y nepeaBrOOopHiIl aritauii y 6yab-akuii vac (po-
604mih 41 nozapobounin).

4.2. BignoBigHoO A0 NOMI0XEHb YaCTUHU M’aTHaAUATO! cTaTTi 64 3akoHy KaHaAnAaTam Ha
nocT Npe3uaeHTa YKpaiHu, ki 3anmMaioTb Nnocaan, y TOMy YMCi 3a CYMICHULTBOM, B opra-
Hax BMKOHABYOi BfagM Ta opraHax MiCLeBOro camoBpSIAYyBaHHS, Ha AEPXaBHUX, KOMY-
Ha/bHUX NIANPUEMCTBAX, Y 3akfnagax, yCTaHoBaxX, OpraHisauiax, BiNCbKOBMX YacTUHAXxX
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(popmyBaHHsIX), 3aB0POHAETLCA 3anyyaTn Ans nepensrubopHoi aritauii abo BUKOPUCTO-
ByBaTU Ans 6yab-sgKoi poboTu, NoB’A3aHOi 3 NpoBeAeHHAM NepeaBMbopHOI aritauii, nig-
nernux im oci6 (y pobouuii yac), cnyx60BuiA TPAHCNOPT, 3B’A30K, YCTATKyBAHHS, NpPU-
MillleHHs1, iHWi 06’ekTn Ta pecypcu 3a Micuem poboTu, a TakoX BUMKOPUCTOBYBATU
cnyx60Bi 41 BUPOOHMYI Hapaau, 360opu KONEKTUBY AJi NpOBefeHHs nepenBubopHOi
aritadiii.

3a cBOiM 3MIiCTOM YacTUHK NepLua i N’aTHaguaTa ctaTTi 64 3akoHy He 36iratoTbes. IMo-
JIOXEHHS YaCTMHW NEPLLOT BU3HAYaAI0Tb KOJO CY6’EKTIB, AKMM 3aB60POHSETLCS yHacTb y Ne-
penBubOopHIi aritauii. YacTvHa n’aTHaguaTa MiCTUTb WOA0 KaHAMaaTiB Ha nocT MNpesu-
neHTa YkpaiHu npunucu, siki cnpsiMoBaHi Ha 06MeXeHHs ix Aii npu NpoBeAeHHI nepea-
BMOOPHOI ariTaujii Ta Ha YHEMOXJIMBIIEHHS 3I0BXWBAHHSA C/Ty>KO0BMM CTaHOBULLEM.

MonoxeHHs woao 3abopoHn kaHamnaaTam Ha nocT MNpe3uaeHTa YkpaiHum, siki 3alimaioTb
nocaam, y TOMy YMCJi 3a CyMICHULTBOM, B OpraHax BMKOHABYOi BaZy Ta opraHax Micue-
BOro CaMOBpPSAYBaHHS, 3any4yaTtu Ans nepeanBubopHOi aritawii abo BUKOPUCTOBYBATU NS
Oyab-aKkoi po6oTK, NOB’A3aHOI 3 NMPoBeAeHHAM nepeaBnOOopPHOI aritauii, nignernux im
0cib, Tpeba TNyMaunTh 3 ypaxyBaHHSAM MOMOXEHb NMYHKTY 2 YaCTUHUW nepLuloi cTaTTi 64 3a-
KOHY, OCKiflbkM OCTaHHi MiCTATb 3arafibHy 3a60pOHY yyacTi y nepensnbopHil aritawii no-
cafoBuX i cny>k00BMX OCIO OpraHiB BUKOHABYOi BIaAM Ta OPraHiB MiCLLEBOr0O CaMOBpPSaY-
BaHHSA. Lle o3Hauvae, wo kaHgmnaaTty Ha noct lNpesugeHTa YkpaiHv He MOXYTb 3aydyaTtv ang
nepenBMOOpPHOI aritauii nignernnx iMm nocagoBumx Ta cryx60BKx 0cib 3a MicLem podoTu B
opraHax BUKOHaBYOi BIaAM YM B OpraHax MiCLLeBOr0 CaMOBPSAYyBaHHS Y Oyab-sKMIA Yac.

LLlo cTocyeTbes iHWMX nignernux kaHangaTam Ha noct MpeanpeHTa YkpaiHn ocib, aki
npaLoioTb B OpraHax BUKOHABYOI BNaan, B OpraHax MiCLLEBOr0 CaMOBPSAYBaHHS i He Ha-
nexartb 10 N0CafoBuX i CYy>KO0BUX OCIO, TO iX MOXHA 3anyyaTn 40 NnepeaBMOOpHOiI aritauii
ab0 BukopucToByBaTU Ans Byab-sKkoi po6oTH, NOB’A3aHOI 3 NPOBEAEHHAM nepeaBmbop-
Hoi ariTauii, nMwe y no3apobounii 4yac 3a iXHbOIO 3roAoto.

Kanampatam Ha nocT MNpe3naeHTa YkpaiHm 3aB0pOHSAETLCS TakoxX 3ayyaT y poboynia
yac ansa nepensubopHOI ariTauii nignernux iMm ocié 3a micuem poboTn Ha AepXKaBHUX, KO-
MYHasbHUX NigNPUeMCTBax, y 3aknagax, ycTaHoBax, OpraHidauisix, BinCbKOBMX YaCcTUHAX
(dbopmyBaHHsX). Mignerni ocobu kaHanpaTie Ha NocT MNpe3uaeHTa YkpaiHu MoXyTb 6paTti
yyacTb Yy nepeBrbopHili aritauii B no3apob0o4nii 4ac nuvile 3a iXHbOo 3rooto.

3a3HayeHi y YacTuHi N'aTHaguaTin ctaTTi 64 3akoHy kaHamaaTy Ha nocT lNpe3naeHTa
YkpaiHu 3a micuem cBoei poboTn He MaloTb NpaBa BUKOPUCTOBYBATY 3 METOIO NMPOBEAEH-
HA nepenBMOOPHOI ariTauii y 0yap-akmin 4yac cny>k60Buin TpaHCNOPT, 3acobu 3B’A3KY,
YCTaTKyBAHHS, NMPUMILLLEHHS, iHLWI 06’€KTU Ta pecypcu, LLO € AepPXaBHOK abo KOMyHab-
HOI0 BnacHicTio Ta NnepebyBaloTb B yrpaBiHHi (BiAaHHi) opraHiB BUKOHaBYOi Bnaau, opra-
HiB MICLLeBOrO CaMOBPSIAYBAHHS, AEPXaBHUX i KOMYHaNbHUX NiANPUEMCTB, YCTaHOB, 3a-
Knagis, opraHisaLiii, BiiCbKOBMX YaCTUH (HOpPMYyBaHb), B AKMX KaHANAATU Ha nocT lpe-
3uaeHTa YKpaiHm 3anmaloTb nocagu, B TOMY YUCII 32 CYMICHULTBOM.

M Takox 3a60POHAETLCS BUKOPUCTOBYBATY A5 MPOBEAEHHS NepeasmbopHOi aritauji
360pu KONIEKTUBY, CNYX060Bi Y1 BUPOOHWYI Hapaau y 6yab-aKuii Hac.

4.3. Ha 3akoHO4aB4YOMY PiBHi BU3HA4YEHHS TepMiHa «MicLe poboTn» Hemae. MNMpoTe aHa-
ni3 crateinn 1, 2, 25 3akoHy Ykpainu «[po nepxaBHy cnyx0y», ctatern 1, 10, 14 3akoHy
Ykpainu «[Mpo cnyx6y B opraHax MicL,eBoro camoBpsiayBaHHs», ctateit 38, 40, 43, 81, 82
Kopekcy 3akoHiB Npo npato YKpaiHu Ta iHWKUX HOPpMaTUBHO-MNPAaBOBUX aKTiB CBIAYNTb, O
nig Micuem poboTn PO3yMIETLCS KOHKPETHUIA OpraH, NianpueMcTBO, YCTaHOBA, OpraHisa-
uis, 3 AKMMU NpaLiBHUKN NepebyBatoTb Y CNYy>X00BUX (TPYOOBUX) BiAHOCUHAX.

Y yacTuHi N’aTHaauaTIn ctaTtTi 64 3akoHy Micue poboTu Tex 6e3nocepeaHbo 3B'A3y-
€TbCSH 3 NOCafo0 KaHauaaTiB Ha nocT lNpe3ungeHTa YkpaiHn, 9Ky BOHM 3aiMaloTb, Y TOMY
4yucni 3a CyMICHULTBOM, 30KpemMa Ha ep>XXaBHUX, KOMyHabHUX NiANpPUeEMCTBax, y 3akna-
[ax, ycTaHoBax, opraHisauiax. BykBasibHe TiyMa4yeHHS 3MICTY L€l HOPMUW Ja€ MOXJIMBICTb
0T BUCHOBKY, LLO 3aKOHOAaBeLpb MicLeM poboTu kaHaupaTie Ha nocT [Mpe3naeHTa
YkpaiHu BU3Hayae KOHKpPETHE AepXaBHe, KOMyHaslbHE NigNPUEMCTBO, 3aKaf, yCTaHOBY,
opraHisauito, B aKMX BOHM 3aiMaloTb BiANOBIAHY nocaay. Takuii e niaxig 3aCTOCOBaHUM i

15



Bicrnurx Koncmumyuiiinozo Cyody Ykpainu 2/2005

[0 BU3HAYeHHs Micus poboTu kaHamaaTiB Ha nocT MpeanaeHTa YkpaiHu, ski 3aiimatoTb
nocaamn B opraHax BUKOHaB4YOi BaAM 4/ B OpraHax MiCLLEBOro caMoBpsiAyBaHHS. Bigrak
MicuemM poboTu kaHaAnaaTiB Ha NocT MNpe3naeHTa YkpaiHu € KOHKPETHUIA OpraH BUKOHAaB-
yoi Bnaam abo opraH MicLLEEBOro caMoBpsiAyBaHHS. 3arafbHOMNPUIHATE PO3YMiHHS B 3aKO-
HOOABCTBI, @ TaKOX 3MICT YaCTMHW N’ATHAAUATOI CTaTTi 64 3aKOHY He JaloTh NiacTaB ansd
LUIMPLLOro TNIYMAyYeHHs TepMiHa «MicLie poboTu».

Ha nigcTasi HaBegeHoro KoHcTutyuinHnin Cyn, Ykpaiim AinwoB BUCHOBKY, LLLO BUKOPUC-
TaHWI Yy YaCTUHI N'ATHAOUATIN cTaTTi 64 3aKOHY TEPMIH «MicLe PO6OTU» 03HAYAE KOHKPET-
HUIN OpraH BMKOHABYOi Bfiaiv, OpraH MiCLLeBOro CaMOBPSAYBaHHSA, AepXaBHe, KOMyHallbHe
nianpueMCTBO, 3aknaj, yCTaHOBY, OPraHi3aLito, a TakoX BilNCbKOBY HacTUHY (dopMyBaH-
HS1), B AKUX KaHamaaTu Ha nocT Npe3ngeHTa YkpaiHv 3arnmaioTb Nocaay, B TOMY YMCAi 3a Cy-
MICHULITBOM.

Ockinbku nig, micuem po6oTu KaHAMAaTiB Ha NocT MNpe3uaeHTa YKkpaiHn po3yMieTbeCs
KOHKPETHUI opraH, nignpvemMcTBO, 3akiaf, yCTaHOBa, OpraHidaLis, BiiCbKOBa YacTuHa
(dopmyBaHHSA), oe BOHM 3aMMatoTb BigMOBIAHY NOocaay, TO 32 3MICTOM MOJIOXEHb YaCTUHU
n'aTHaguUAaTol ctatTti 64 3akoHy nmianernumu ocobamu kaHaupata Ha nocT Mpe3naeHTa
YkpaiHu € 0cobu, siki BUKOHYIOTb CNY>K60Bi (TPyA0Bi) 000B’A3KM Y TOMY X OpraHi BUKOHaB-
yoi Bnaau abo B opraHi MicLLeBOro CaMoBpPSAAYBaHHS, HA TOMY XX AePXXaBHOMY, KOMyHaslb-
HOMY MiANPUEMCTBI, B YCTAHOBI, 3aknagi, opraHisauii 4y npoxoanTb cnyx0y y BiliCbKOBIl
YyacTuHi (bopmyBaHHi) i nepebyBatoTb 3 HUM Y BiIHOCUHAX MiANOPAAKOBAHOCTI.

Buxogs4m 3 uboro KepiBHUKN OpraHiB BUKOHABYOI BaAM HMXYOro PiBHA HE HanexaTtb
[0 nignernux ocid 3a micuem poboTu KaHamMaaTiB Ha NocT MNpe3uaeHTa YkpaiHu, ski 3an-
MaloTb Nocaam B OpraHax BUKOHaBYOi Biaay BULLOIO PiBHA. TOMY B CEHCi YaCTUHW M’AT-
HaauAToi cTaTTi 64 3aKOHY HE MOXHA BBaXKaTW FOJliB MiCLLEBUX AEPXABHUX aaMiHICTpaL,in
nignernMmMmmn ocobamm kaHamoaTie Ha NocT MNpe3naeHTa YkpaiHu, ski 3aiMatoTb nocaay B
opraHi BUKOHaBYO0I BNnaau BULLIOTO PiBHS, 30kpemMa B KabiHeTi MiHicTpiB YkpaiHu, a micuem
pOo60OTU TaKMX KAHOMOATIB — YCIO CUCTEMY OpPraHiB BUKOHABYOI BNagu.

KoHcTutyuinHuin Cypn, YkpaiHu KOHCcTaTye, Lo B CUCTEMi OpraHiB BUKOHaB4YOI Brnaaun
nitoTb cybopanHaLiiiHi 3B’a3ku, AKi CBigYaTh, L0 KePiBHMKM Ta iHLI NocaaoBi ocobu opra-
HIB HMXXYOro piBHSA NepebyBaloTb Y CIY>XO0BIl 3aNeXHOCTI Bif, KEPIBHUKIB OPraHis BULLOIO
piBHs, 3o0kpema KabiHeTy MiHicTpiB YkpaiHu, i sk Hacnigok uporo — B agMiHicTpaTUBHO-
NPaBOBOMY CEHCI € MiAnernMmm ocobamm Takmx KepiBHuKIB. OgHak oas Takoro LWmpoKoro
PO3YyMiHHS TEPMIHIB «mignerni ocobu» 3a «Micuem poboTm» HeobxigHa 3MiHa peaakLji Yac-
TUHM N'ATHAAUATOI cTaTTi 64, iIHWMX NONOXEHb 3aKOHY, SIKi PEryIOITb MMTAHHS 3a5Ty4eH-
HA KaHanAaaTamu Ha nocT lMpe3uaeHTa YkpaiHu nignernmx ocidé Ta BUKOPUCTaHHS MaTe-
pianbHMX 3ac0biB B OpraHax Aep>XaBHOi BNaan, opraHax MiCLLEBOrO CaMOBPSAYBaHHS s
npoBeneHHs nepenBMOOPHOT ariTauii, Lo € NpeporaTMeBolo 3aKOHOAABLIS.

4.4, 3rigHo 3i ctatTeto 105 3akoHy 0co6uU, BMHHI B NOPYLLEHHI 3aKOHO4aBCTBA NP0 BU-
6opu MNpe3uaeHTa YkpaiHm, npuTtaraloTbcs OO BionoBiganbHOCTI B NOPSAKy, BCTaHOBE-
HOMY 3aKOHOM. Y pasi BUMHEHHS KaHAMAATOM Ha nocT Mpe3uaeHTa Ykpainum ain, 3abopo-
HEHNX YaCTMHOI NM’ATHaAAUATO CcTaTTi 64 3akoHy, LleHTpanbHa Bubopya Komicia Biano-
BiZIHO [0 NMYHKTY 4 YaCTUHN TPETbLOI cTaTTi 56 3akoHy TakoMy KaHaAMAaTy Ta napTii (6noky),
sIka MOro BMCYHYyfa, OrofioWye nonepemXxeHHs.

5. KoHctuTyuiiHmin Cyg YkpaiHn 3BepTae yBary Ha Hey3roaXXeHOCTi B 3aKOHi MOIOXEeHb
MYHKTY 2 4YaCTUHM YeTBEPTOi CTaTTi 3, YaCTMHN YETBEPTOI cTaTTi 56, B kMX iAeTbCsa Npo
HEBTPYYaHHS Yy BUOOPUMNIA MPOLLEC YCiX OpraHiB Aep>xaBHOI BNaau, ix nocagoBux i cnyx60-
BUX OCIi0, 3 MOJIOXEHHAMW NYHKTY 7 YaCTUHW Apyroi cTaTTi 11, NyHKTY 2 YaCTMHM NepLuoi,
YacTUHM N’ATHAAUATOI CTaTTi 64, WO CTOCYOTLCS NMLLIE OPraHiB BUKOHABYOI BNaaw, ix no-
cafoBuXx i cny>60Bux 0cib.

Ha nigcTaBi BuknageHoro ta kepytounce ctartamm 147, 150 KoHcTuTyuii Ykpainu, ctaT-
Tamm 51, 63, 95 3akoHy Ykpaitm «[po KoHcTuTtyuinHnii Cyn, Ykpainu», KOHCTUTYUiHMIA
Cyn, YkpaiHun
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BUpiwmne:
1. B acnekTi KOHCTUTYLIMHUX NO4aHb:

1.1. TonoXeHHs NyHKTY 2 4aCTUHU nepLoi ctaTTi 64 3akoHy YkpaiHu «[1po Brubopu
Mpe3npeHTa YkpaiHn» Tpeba po3ymiTu Tak, Lo NoCazoBUM i cnyx6oBrM ocobam opraHis
BMKOHABYOI BNaau Ta opraHiB MiCLLEBOro caMoBpsiAyBaHHsS 3a00POHAETLCSA BpaTn y4acTb
y nepenBunOOpHIN aritauii y 6yab-akuii 4yac (podo4dnii 4 nosapobounii).

1.2. MonoXeHHs YacTUHN N’ ATHAAUATOI cTaTTi 64 3akoHy YkpaiHu «[Mpo Bubopwu Mpeau-
neHta YkpaiHu» Tpeba po3ymiTu Tak:

KaHOMaaTV Ha nocT lNpeanaeHTa YkpaiHu, siki 3aiMaloTb Nocaan, y TOMy Y1CHi 3a CyMic-
HULITBOM, B OpraHax BMKOHABYOI BNaay Ta OpraHax MiCLLEBOr0 CaMOBPSIIyBaHHS, HA Aep>KaB-
HUX, KOMYHaJIbHUX NIANPUEMCTBAX, Y 3aKiafax, yctaHoBax, OpraHisauisix, BinCbKOBUX YaCTu-
Hax (dopMyBaHHSX), He MaloTb NpaBa 3anyyaTi SK y pobounin, Tak i no3apobounii yac ans
nepenBMOOpPHOI aritauii nignernux NnocagoBux i cnyx60BKX 0Ci0, SIKi NpaLoTbL B OpraHax BU-
KOHaBYOI Blaay Ta OpraHax MiCLLEEBOro CaMOBPSAYBaHHS, a B POO0UNIA HaC 3 LE XX METOI0 —
BCiX iHLIMX Nignernvx ocid, siki NpaLoTb Y 3a3Ha4YeHVX opraHax, Ta nianernvx ocio, y Tomy
yncni NocagoBuX | CIYXXKO0BUX, SIKi MPALLIOIOTL Ha AePXKaBHWX, KOMYHasbHMX MiANPUEMCTBAX, Yy
3aknagax, ycrtaHoBax, OpraHisaLisix, BinCbKOBUX YaCTUHaX (HGOPMYBaHHSX);

KkaHampaTn Ha nocT Npe3unaeHTa YKpaiHu He MOXYTb BUKOPUCTOBYBATU Y po60UNii i no-
3apobouuii Hac cnyx60BuUiA TPAHCMOPT, 3B’A30K, YCTAaTKYBaHHS, MPUMILLEHHS, iHLi 06’ ek-
T Ta pecypcu 3a Micuem poboTn, a TakoxX cNy>k60Bi 41 BUPOOHMYI Hapaau, 36opu Konek-
TUBY 0151 NPOBeAEHHS NepeBnbopHOT aritauii;

«MicLLeM pob0oTu» KaHaMAATIB Ha NOCT Mpe3naeHTa YKkpaiHu € KOHKPETHUI OpraH BUKO-
HaBYOi BNaan, OpraH MiCLEBOro CaMOBPSIAYBAHHSA, AEPXaBHE, KOMYHabHE NiANPUEM-
CTBO, YCTAHOBA, 3aknag, opraHisauis, BiiCbkoBa 4acTuHa (HGopMyBaHHS), B SKMX BOHU 3a-
iMaloTb nocaay, y TOMy YMCi 3a CYMICHULITBOM;

«nignernuMmu ocobamun» kKaHaAnAATIB Ha nocT MNpe3uaeHTa YkpaiHu 3a Micuem poboTu €
0cobu, siki BUKOHYIOTb Cy>X00Bi (TPyZ0Bi) 060B’A3KM B OpraHi BUKOHaBYOi Bnaau, oprati
MiCLLEBOIro cCaMOBPSAYBaHHS, HA AePXaBHOMY, KOMYHaNIbHOMY NiANPUEMCTBI, B YCTaHOBI,
3aknapi, opraHisadii 4y NpoxoasaTb CNyx0y y BiliCbKOBI YacTUHI (popMyBaHHiI) i nepeby-
BalOTb 3 UMMU KaHAuAaTaMu y BiAHOCMHAX NiaAnopsAKOBAHOCTI.

1.3. MonoxeHHs NyHKTY 4 YacTUHK TPeTboi cTaTTi 56 3akoHy YkpaiHn «[Mpo Bnubopmn
MpeanpeHTa YkpaiHn» Tpeba po3ymiTn Tak, Lo NigcTaBoo ANs orosiolweHHs LleHTpanb-
HOIO BMOOPYOK KOMICIEID NMOMepenXeHHs KaHamMaaTy Ha nocT lMNpe3uaeHTa YkpaiHn Ta
napTii (6/10Ky), sika 1Oro BUCYHyNa, € BYNHEHHS KAHAMOATOM Ha Leit NocT Aili, 3a6opoHe-
HMX YaCTUHOI N’ATHAOUATOIO CTaTTi 64 3a3HA4YEHOro 3akoHy.

2. PiweHHsa KoHcTuTyuiiHoro Cyny YkpaiHu € 060B’A3KOBUM 0,0 BUKOHAHHSA HA TEPUTO-
pii YkpaiHu, ocTaTtoyHUM i He Moxe ByTn OCKapXeHe.

PiweHHs KoHcTuTyuiiHoro Cyny Ykpainu nignsarae onybnikyBaHHo y «BicHuky KoHCTU-
TyuiriHoro Cyny YkpaiHu» Ta B iHLWNX OQILiNHUX BUAAHHAX YKPAiHU.

KOHCTUTYLIHUW CYL, YKPAIHW
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OKPEMA OYMKA

cyani KoncruryuiiiHoro Cyay Ykpainu IBamenka B.I.
crocoBHO PimenHnsa KoncTuTyuilinoro Cyay YkpaiHu
y cIpagBi 3a KOHCTHTYUiHHHMH IIOLAHHSIMH
XapkiBcbKOI 06AaCHOI AepxKaBHOL aAMiHicTpamii
Ta XapkiBCbKOI 00AaCHOI paau
npo odiniliiHe TAyMadyeHHS IIOAOXKEHb MYHKTY 4
4YaCTHHH TpPeThol craTTi 56, MyHKTY 2 YaCTHHH I€pIIOi,
YaCTHHH II’ITHaAUATOIL craTTi 64 3aKOHY YKpaiHH
«IIpo BuGopH IIpe3uneHTa YRpaiHH»

(cmpaBa npo BuGopH IIpesunaenTa YKpaiHH)

Ha nigctasi ctatTti 64 3akoHy Ykpainu «[po KoHctutyuinHuia Cya, YkpaiHm» BBaxato 3a
HeobXiaHe BUKNACTN OKPEMY AyMKY CTOCOBHO PieHHs KoHcTuTyuiiHoro Cyay YkpaiHu y
crnpaei 3a KOHCTUTYLIMHUMW NoAaHHAMM XapkiBCbKOT 06/1aCHOI Aep>KaBHOI aaMiHicTpaLii
Ta XapkiBCbKOi 06/1aCHOT paan Npo odiliiHe TAyMaYyeHHs MOJIOXKEHb MYHKTY 4 4aCTUHN
TpeTbOoi CTaTTi 56, NYHKTY 2 YaCTUHM NEePLIOi, YaCTUHN M’ATHAAUATOI cTaTTi 64 3aKoHy
YkpaiHu «[po Bubopu NpeanaeHTta YkpaiHu» (cnpasa npo Bubopu MpeaunaeHTa Ykpainu).

3a yacTtuHoto nepuoto ctatti 150 KoHecTuTyuiji Ykpaiim 00 noBHOBaXeHb KOHCTUTYLlA-
Horo Cyay YkpaiHu HanexmnTb BUPILLEHHS NUTAaHHSA NP0 BianoBiaHicTb KoHcTUTyUi Ykpaiim
(KOHCTUTYLINHICTb) 3aKkoHIB YkpaiHu (NyHKT 1) Ta ix odiuiiHe TnymadeHHs (NyHKT 2). Big-
NOBIHO A0 YacTUHKW Apyroi ctaTTi 95 3akoHy YkpaiHu «[Mpo KoHcTuTyuinHmin Cyg YkpaiHn»
Yy pasi 9Kkwo npu TnymadeHHi 3akoHy YKpaiHu (ioro okpemMux noJsioXXeHb) Gyna
BCTaAHOBJIEHA HasfIBHICTb O3HaK Moro HeeignosigHocTi KoHcTutywii Ykpaium, KoH-
cTuTyuiiHni Cya, YkpaiHm y ubOMy X NPOBaAXEHHI BUPILLYE MUTAHHS LLOAO HEKOHCTUN-
TYLIWHOCTI LbOro 3aKOHY.

PoarnsiHyBLUIM MO CyTi KNONOTaHHSA cyb’ekTa NpaBa Ha KOHCTUTYLIMHE NOAaHHSA Ta Ha-
0aBLwn odiuiniHe TnyMavyeHHS OKPeMMX MOJIOXeHb 3akoHy YkpaiHu «[po Bnbopwu Mpesn-
neHTa Ykpainu» (gani — 3akoH), KoHctutyuinHuin Cya YkpaiHm He CKOpUCTaBCs 3a3Have-
HUM NoNoXeHHsaM 3akoHy Ykpainu «Mpo KoHcTtuTyuinHui Cypg, YkpaiHu», xo4a, BBaxaio,
03HaKVU HEKOHCTUTYLIAHOCTI BUTJIyMaYyeHUX NosoXeHb 3aKOHY MaloTb Micue. 30-
KPEeMa, LLe CTOCYETbCS MOJIOXEHb MYHKTY 2 YHaCTUHU NePLUOi, YaCTUHN N’ATHAOUATOI cTaT-
Ti 64 3akoHy, HEBIANOBIAHICTb AKMX KOHCTUTYLi YKpaiHM (HEKOHCTUTYLINHICTL), HA MOIO
OYMKY, NONSrae y Takomy.

3rigHo 3i ctatTeto 38 KoHcTuTyLii YKpaiHn rpomMagsH MatoTb NPaBo BiflbHO 06MpaTu
(akTVBHE BMOGOPYE NpaBo) i 6yTn 06paHMKM 0O OPraHiB AepXaBHOi BNaam Ta OpraHiB Mic-
LLeBOr0 caMOBpsiAyBaHHS (nacveBHe BUbopye Npaeo). Bubopw no opraHis gepxaBHoi Bna-
OV Ta opraHiB MiCLLEBOro CaMOBPSIAyBAHHS € BifIbHMMM i BigOyBalOTbCA HA OCHOBI 3arasib-
HOro, pPiBHOrO i NPSIMOro BMOGOPYOro npaea LUASIXOM TAEMHOIO roJIoCYBaHHS; BUOOPUSAM
rapaHTyeTbCS BisibHE BONEBUABNIEHHSA (CTaTtTa 71 KoHCTUTyLi YkpaiHn).

Mpw uboMy, Ha MO0 AiyMKY, NPaBo rpomanasiH 6patu yyacTs y Bubopax, 3okpema lMpe-
3ugeHTa YKpaiHu (MopsgoK NPpoBEeAEHHS SIKMX 3riAHO 3 YaCTMHOLO wocToto cTatTi 103 KoH-
CTUTYLji YKpaiHn BCTaHOBEHO 3aKOHOM), He 3BOAUTbLCSA BJlaCHe A0 roJsioCyBaHHSA 3a
TOrO 4K iHLWIOrO KaHAMaaTa B AeHb NPOBEAEHHSA BUOOPIB.

Tak, BiANoBigHO 00 YacTUHN YeTBepTOoi cTaTTi 11 3akoHy BMOGOPUMIA NpoLec, KpiM rono-
CyBaHHS B AeHb BUGOPIB (NYHKT 7), BKJOYAE LU OeKinbka eTanis, y TOMY 4MCii npoBe-
AEHHS NnepeaBUGOPHOT ariTauii (MyHKT 6).
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IMyHKTOM 2 YacTUHW NepLuoi cTaTTi 64 3aKoHY BM3HA4Y€HO, LLI0 NOCafo0BUM i CnyXX00-
BMM 0co06am opraHiB BUKOHaB4OI BJlaAyn Ta MiCLLEBOro cCamMoOBpSAyBaHHA 3a60poHe-
HO 6paTn y4acTb Yy NnepeaBnOOpHIN aritauji y xoai Bnoopis MNMpesnaeHTta YkpaiHu. Toaji sk
Ha iHWi KaTeropii NnocagoBux i cnyx60BuxX 0oci6 (30kpema, NpokypaTypu, anaparis
BepxosHoi Paan YkpaiHn, Cekpetapiaty lNpesungenta YkpaiHn, BepxosHoro Cyay Ykpai-
HKn, KoHctutyuiiHoro Cyay Ykpainun, PaxyHkoBOi nanaTtu, YNoBHOBaXeHOro BepxoBHOI
Panun 3 npaB nognHu Towo) s 3a60poHa He NOLUMPIOETLCS.

To6T0 pi3Hi rpynn ogHiei kateropii BUGOPLLB 3a 03HAKO MicLs pob6oTK (cnyx6un) 3ako-
HOM MOCTaB/IEHO B HEPiBHI YMOBM LW0A0 3AiACHEHHS aKTUBHOIrO BUOOPUYOro npaea.

Lle cynepeunTb BUMoram ctatti 24 KoHcTuTyUii YKpaiHu, 3rigHo 3 Koo rpoMaasiHm Ma-
I0Tb PiBHi KOHCTUTYLIMHI NpaBa i cBO60AM Ta € PIBHUMU Nepen 3aKOHOM (YacTUHa nepLua);
He Moxe OyTu NpuBINeiB Yn oOMeXeHb 3a 03HaKamMu pacu, KObopy LWKipU, NONITUYHUX,
PENIriNHMX Ta iHLWNX MEPEKOHAHb, CTaTi, ETHIYHOIr0, CoLiaNbHOr0 MOXOOXXEHHS, MAMHOBOIO
CTaHy, MiCLS NPOXMBAHHS, 32 MOBHUMW ab0 iHLWIMMM 03HaKaMu (YacTuHa apyra). Ha min
nornsg, caMme A0 TakuX iHLMX 03HaK HaNleXuTb, 30KpeMa, Micue po6oTu (cnyxon)
rpomagsiHmHa.

YacTumHoo N’aTHaauUaTolo cTaTTi 64 3akoHy BCTAHOBMIEHO NPaBMIo, 3rigHO 3 SKUM FPo-
MagsHam, sKi € kKaHgmaatamum Ha nocT MNpe3ugeHTta YkpaiHum i aki 3aimatoTb nocaau, y 10-
MY YMCJli 32 CYMICHULLTBOM, B OpraHax BMKOHaB4Oi Bflaam Ta opraHax MicLeBoro camoBpsi-
LYBAHHS, Ha OepXaBHUX, KOMYHaNbHUX NiANPUEMCTBAX, Y 3akinanax, ycTaHoBax, OpraHi-
3aujisx, BiiCbKOBMX YacTuUHax (hopmMyBaHHsX), 3a00POHAETLCA 3any4yaTu Anga nepea-
BMOOPHOT ariTauilr abo BUKOPUCTOBYBaTU s 6yab-aKoi po60TH, NOB’A3aHOI 3 NPO-
BeAEeHHAM nepeaBuOOpHOI ariTauii, nignernux im ocié (y pobounii yac), cnyx6osuii
TPaHCMNOPT, 3B’A30K, YCTAaTKyBaHHSA, NPUMILLEHHS, iHLWi 06’€KTM Ta pecypcu 3a MicLeM po-
60TK, a TakoX BUKOPUCTOBYBATK CNyX0O0Bi Y1 BUPOOHMYI Hapaau, 36opu KONekTBy s
npoBeaeHHs nepeaBnbopHOT aritadji.

OpHak nignernunx, cny>xx60Buii TpAHCNOPT, AOCTYN A0 3ac06iB 3B’A3KY, iHLUMX PECYPCIB
TOLLO MOXYTb MaTu TakoX KaHauaaTu Ha noct lNMpeauaeHTa YKpaiHun, ski 3aiimaloTb
nocaau m B iHLWWMX opraHax (Hapo4Hi genytatn YkpaiHu, cyani, NpauiBHMKM NPoKypaTy-
pu, anapaTiB BepxoBHoi Pagun Ykpainu, CekpeTapiaty MNpe3uaeHta Ykpaiim, PaxyHKoBOI
nanatu, YnoBHoBaxeHOro BepxosHoi Paaun 3 npas niognHn towo). LLoao takmx kaHgmaa-
TiB 3a60pOoHM 3any4aTu nignernux ocié Ta cnyxG60Bi pecypcu Ang CBOET nepeaBu-
OopHoOT ariTauil 3akoHOM He nepeadayeHo.

Cnip Takox 3a3Ha4mTH, Lo 3akoH He 3aB0poHSE 3anyyaTu Ans nepenBubopHoi aritauii
nignernmx ocid Ta cnyx60Bi pecypcu i nocagoBMM 0cobam, AKi NPaLLo0Tb Y HegepXxaB-
HUX NigNPUEMCTBAX, 3akfagax, ycTaHOBax, opraHidauisax.

To6To pisHMM rpynam rpoMagsH, siki € kaHanaaTamu Ha noct MNpe3unaeHTa Ykpaidm, 3a-
JIeXHO Big, Micus po6oTu (cnyx6u) 3akoHom nepeanbdavyeHo HepiBHI MOXXJIMBOCTI LLO-
[0 OpraHisaudji Ta NpoBeAeHHs 3ax0fiB nepeaBMOOPHOi kKaMnaHii, Wo, Ha MO0 AyMKY, Ta-
KOX MOPYLUYE KOHCTUTYLIMHUIA NPUHLMMN PIBHOCTI BCiX rpoMansH nepen 3akoHOM, BU3Ha-
yeHun ctatTeto 24 KoHCTUTyuii YkpaiHu.

3 ornsay Ha BUKJ1afieHe BBaXkalo, WO MOJIOXXEHHS MYHKTY 2 4YaCTUHU MepLuoi,

YacTuHU N’aTHapuaTol ctaTTi 64 3akoHy Ykpaiuu «Mpo Bu6opu NpeaupeHTta Ykpai-
HU» € TaKUMMU, L0 He BianoBiaaloTb KoHCTUTYLIT YKpaiHU (€ HEKOHCTUTYLiAHUMMU).

Cynnas KoHctutyyiviHoro Cyay YkpaiHu B. IBaweHko
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OKPEMA OYMKA

cyani Koncruryuilinoro Cyay Ykpainu Tkauyka II.M.
crocoBHO Pimenna KoncTuryuilinoro Cyay YkpaiHu
y cIpaBi 3a KOHCTHTYUiHHHUMH IIOLAHHSIMH
XapkiBCcbKOi 00AaCHOI AepxkaBHOI aaMiHicTpamii
Ta XapKiBCBKOI 06AacHOI paau
npo odiniliHe TAyMadeHHA ITOAOXKEHDb NMYHKTY 4
YaCTHHH TpPeThoi cTaTTi 56, MyHKTY 2 YaCTHHH I€pIIoi,
YaCTHHH II’ATHAaAUATOI cTaTTi 64 3aKOHY YKpaiHH
«IIpo BuGopu IIpe3uneHTa YRpaiHH»

(cmpaBa npo BuGopu IIpesuaenTa YKpaiHH)

3akoHom YkpaiHu «[Mpo Bnbopwu MpeaunpeHTta YkpaiHm» (fani — 3akoH) BU3HAYEHO, L0
KaHamaaTn Ha nocT Mpe3unaeHTa YkpaiHm MatoTh PiBHI NpaBa i MOXIMBOCTI 6paTn y4acTb y
BMOOPYOMY NpoLieci, a BUOopLj — BilbHO GOpPMyBaTN CBOIO BOJIIO Ta BifIbHO BUSABNATK i
npw ronocyBaxHi. Lli Ta iHWwi 3acagHMyi NONOXEHHs peani3yoTbCa B HOPMax 3akoHy, ki
Yy B3aEMO3B’A3KY Y1 OKPEMO HE MOXYTb iM CyrnepeymTu.

3AOiCHIoYM TIyMayeHHs okpeMoi Hopmu 3akoHy, KoHcTuTyuinHui Cya, YkpaiHu no-
BUHEH BPaxoByBaTy ii PyHKLIOHAIbHE NMPU3HAYEHHS | 3B’A30K 3 iHWMMW. Takui nigxig nae
MOXJIMBICTb iIHTEPNPETYBATN HOPMY B PYCi 3aCaAHNYMX MOSIOXEHb 3aKOHY.

Mpu TRyMayeHHi HEMOXJIMBO 0OMEXYBATUCS TiNIbKW AOCAIBHUM TEKCTOM HOPpMU. BOHO
Ma€ Ha MeTi 3’iCyBaHHA 00’ EKTUBHONO CMUCITY HOPMU, LLLO YaCTO NOTPeObye BUXOAy 3a Me-
MW iHLWMM NOPSAKOM CJliB Y/ iHWKMM cnoBamu. Pe3ynbTaToM Npouecy TAyMayeHHa Mae
OyTV 3’ICYBaHHS HE SBHOIO 3MICTY HOPMMU, TOr 0, L0 3aKOHOAABELLb MaB Y Hill BKasaTtu, ane
3 AIKOiCb NMPUYMHN He 3P0BUB LbOro.

Y MoTuByBanbHin YacTuHi PilweHHa KoHcTuTyuiHnin Cya YkpaiHn 3po6urB nNpaBusibHUIA
BUCHOBOK, L0 3a3Ha4eHi B 3ak0oHi 0OMeXeHHs LWoa0 nepeaBmMbopHoi aritauii kaHamaatis
Ha nocT lNMpes3naeHTa YKpaiHu, aki 3arMaloTb nocagu, y TOMy YMCAi 3a CYMICHULTBOM, B Op-
raHax BMKOHaB4Oi Baauv Ta OpraHax MiCLLeBOro CaMoBpPSiAyBaHHS, CIPSAMOBAaHI Ha HeO0MNy-
LLIEHHS1 BUKOPUCTaHHS PECYPCY LIMX OPraHiB, MOXJIMBOCTEN iX MOCaA0BUX i CIy>X60BUX OCi,
a TakoX Ha YHEMOXJIMBEHHS aAMiHICTPaTUBHOIO TUCKY Ha BUBopLiB. OfHak Npu 3a4iCHEH-
Hi TNyMay4eHHs nonoxeHb 3akoHy Cya Bif, wiei niHii BiacTynme.

Tak, KoHcTuTyuiiHnin Cyn YkpaiHu BBaXae, WO MOJMIOXKEHHS 4aCTUHWU N'SATHagUsTOl
cTaTTi 64 3akoHy AalTb 3MOry KaHamMaaTam Ha nocT Mpe3naeHTa YkpaiHm, sKi 3arimaioTb
nocagn B OpraHax BMKOHaBYOi Bnagu Ta opraHax MiCLEeBOro CaMoBpsiAyBaHHSA, B TOMY
yucni 3a CyMIiCHULITBOM, 3afly4aTu A0 nepenBubopHOoi aritaujii abo BUKOPUCTOBYBATW O1s
Oynb-aKkoi pob0oTK, NOB’A3aHOI 3 NMPOBEAEHHAM NepeaBMOOPHOI aritauii, TUX nignernmx
0cCib, aKi He € N0CaA0BUMM YU CIY>KOOBMMU 0COBaMU LIMX OPraHiB.

OpHak y YacTUHI N’ATHAAUATIN CTaTTi 64 MICTATLCS NMOJIOXEHHS, aHANOriYHI MONIOXEH-
HAM MYHKTY 4 YaCTUHWN TPETbLOT CTaTTi 56 3aK0HY, 3 AKX BUMINBAE, L0 3a00pOHa 3asTyHeH-
HS 1,0 NepenBMOOPHOI ariTauii CTOCyeTbCs BCix 6€3 BUHATKY nignernux ocié. Baarani uj no-
JIOXXEHHSA 3aKoHY He NnoainaoTb Nianernux ocié kaHanaaTa Ha nocT MNpe3naeHTa YkpaiHn
Ha TUX, SIKi € N0CagoBUMM YK CNY>KO0BUMM ocobamu, i TUX, XTO He € HUMK. He pobnsun Ta-
KOro noainy nignernux ocid, 3akoHogaBeLb MaB Ha MeTi MOBHICTIO 0OMEXUTN BUKOPUC-
TaHHS y nepenBnOOpPHIi aritTauii Tak 3BaHOro agMiHicTpaTMBHOro pecypcy. O6rpyHTyBaH-
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Ha Cyoom 3a3HayeHoro BUCHOBKY «3arajibHol 3aG0pOoHOI0» y4yacTi NocagoBuX i CIyX-
60BUX 0Ci6 opraHiB BMKOHABYOi BlaAn Ta OpPraHiB MiCLLEBOr0 caMoBpsiAyBaHHS, sika Mic-
TUTBLCSA Y MYHKTI 2 YaCTUHU NepLloi cTaTTi 64 3aKoHy, € HENPaBUJIbHUM, OCKINTbKM YacTUHa
n’aTHaguaTa ctatTi 64 3akoHy Woao0 3anyyeHHs abo BUKOPUCTaHHA Nigfernmx ocio y ne-
penBunbOpHIN aritauji € cneuianbHOIO.

KoHcTuTyuiriHmin Cyp, YkpaiHu, 340iNCHIOIYM TIYMAYeHHs, YXUINBCS Bif, 3’SICyBaHHSA
3HAYEeHHS B NYHKTi 4 YaCTUHU TPETbOI CTaTTi 56 Ta B YacTUHI N’aTHaouUaTilA cTaTTi 64 3akoHy
CNOBOCMOJNyYEHHS «3any4yat abo BUKOPMCTOBYBaTW». Ha Halw nornsag, npaBuibHE po3y-
MiHHS LUbOIO CJTIOBOCMOJTYYEHHS Y BKa3aHUX HOPMax 3akoHY A4aCTb MOXIIMBICTb 3’ACyBaTn
Hamip 3aKkoHOAaBLSs LWoA0 obcary oOMexeHb ydacTi nignernux ocié kaHauaaTa Ha nocT
MpeanpeHTa Ykpainuv y 3aiiicHeHHi nepeaBnbopHOi aritTauii.

OuyeBMAHO, WO L TEPMiIHM B 3a3HAYEHNX HOPMax 3akOHY MaloTb Pi3HE 3Ha4YeHHs. Tep-
MiH «3any4aTu» (CNoHyKaTun [0 4Yorock, 3abupaTun o cebe, 3a0xo4yBaTu, BilOKPEMIIIOBA-
TN) B KOHTEKCTI LUMX MOJIOXEeHb 3aKOHY 03Ha4Yae neBHy GopMy Nprumycy ocobu Ao yyHacTiy
nepenBuOOpPHIl ariTaui.

TepMiH «BMKOPUCTOBYBATW» (3aCTOCOBYBATU, BXMBATU LLO-HEOYAb, KOPUCTYBATUCS
YMMCb) TYT MOXHA PO3YMITU K KOPUCTYBAHHS YUMCb, YAIMUCH NOCyramMu, siki LO6POBIfb-
HO NPOMOHYIOTLCK.

3’CyBaHHSA 3HAYEHHS LIbOro CJIOBOCMOTYYEHHS B MOJIOXEHHAX NMYHKTY 4 YaCTUHU Tpe-
TbOi cTaTTi 56 Ta YaCTUHU N'ATHAQUATOI CcTaTTi 64 3akOHY Jae NiacTaBy BBaXaTu, LLLO KaH-
ampat Ha nocT NpesnaeHTa YkpaiHuv, ak1in € nocafoBLEeM, B3aralsli He MOXe po3paxoByBa-
TU Ha y4acTb Yy Moro nepeaBmOOpHii ariTauii nignernux iomy ocid Hi 3a Moro nponosuuieto,
Hi 3a Npono3uujieto nigneramx ocio.

Ha Hawy aymky, 3akOHOOaBeLpb CaMe TakMM YMHOM MparHyB 3abe3neqymTn NpuHUMN
PiBHUX NpPaB i MOXIMBOCTEN y4acTi y BUBOPHYOMY NPOLECi KaHAMAATIB-NOCaA0BLLIB i KaHAM-
[aTiB-HENOCAOO0BLIB, OCKI/IbKM OCTaHHIM He NignopsiAKOBaHI Hi NIOACHKI, Hi MaTepianbHi
pecypcu.

BnacHe, yxuneHHs KoHctutyuinnHoro Cyay YkpaiHum Bif, 3'iCyBaHHS CyTi BKA3aHOro Co-
BOCMOJYYEHHS | NPM3BENO A0 BMCHOBKY, L0 KaHANMAATM-NOCAA0BLI MOXYTb 3anyyatn 40
nepenBnbopHOi aritauii abo BUMKOPUCTOBYBaTU ANa «Oyab-gakoi poboTn», NoB’A3aHOI 3
npoBeAeHHAM nepeaBnOOpPHOI ariTauii, iHWKX nignernnx ocid, siki He € NOCaAoBUSMU i He €
cnyx60BuUaAMK, y N03apoboumin yac. Takum YnHOM, KoHCTUTyLinHni Cya YkpaiHm, no cyTi,
CaHKLOHYBaB K BUKOPUCTAHHSA aAMiHICTPATMBHOIO PEeCypPCy KaHauaaTaMu-nocanoBLs-
MK y nepenBnbOpHIl ariTauii, Tak i 3aCTOCyBaHHS MEBHOIO NPUMYCY A0 nignernmx oci6.
MocunaHHs Ha pobounii Yac TYT HE Ma€e 3HAYEHHS!, OCKiNIbKM BUKOPUCTaHHSA aaMiHicTpa-
TMBHOIO PECYPCY HEOMYCTUMO B ByAb-AKMNA Nepios nepeaBMOOPHOI aritaLii He3anexHo
Bif, 4O060BMUX MPOMIXKIB Hacy.

KoHctuTyuintHmin Cyp YkpaiHm, Ha Haw nornag, npunycTUBCA METOA0M0MYHOT NOMWII-
KU1, KONM Ha NigcTaBi OykBaNbHOIO TAlyMaYeHHS MOJIOXEHb YHaCTUHU N’ ATHAQUATOI cTaTTi 64
3akoHy 1aB pO3’ICHEHHSA TEPMIHIB «MicLe poboTu» i «nignerna ocoba». byksanbHe Tnyma-
YeHHS 3aCTOCOBYETHLCS Y BUMaAKax, KOy CMUCH | CNIOBECHUI 3MICT HOpMKM Npasa 36irato-
Tbcs. OfHaK 3a CMUCIOM MNOJIOXEHHS YaCTUHWN N'ATHAAUATOI cTaTTi 64 3aKOHY MatoTh yHe-
MOXMBUTU B3arani kaHgmoaram-nocagoBuamM Ha noct lNpe3nageHTta YKpaiHu BUKOpUC-
TaHHS1 CBOro cny>k60BOr0 CTaHOBULLA B MiANOPSAKYBAHHI IOACBKUX | MaTepianbHUX pe-
cypciB Oons npoBeneHHs nepeaBmbopHoi aritauii. ToMy Ons 3’acyBaHHS CAPaBXHbOIO
cMUCny HOPMUK NpaBa HeobXiAHO 3aCTOCYBaTK MOLLMPIOBAsIbHE TAYMAYeHHs, Lo aano 6
MOXJMBICTb AOCAIANTM BiAHOCUHUM NiSNErnocTi caMe B opraHax BMKOHABYOi Bnaaw, ski
iCHYIOTb He TiNlbkv BCepeaMHi yCTaHOBW Y1 opraxisadii, a i 3a ii Mexamu sk no BepTumkanni,
Tak i N0 ropu3oHTani.

KoHctuTtyuinHnin Cyn YkpaiHm faB po3’scHEHHS TepMiHa «nianeria ocoba» y XKOPCTKOMY
3B’513KY 3 PO3YMiHHAM TePMiHa «MicLie po6oTu». Ha Hally oAymky, 3a3HadveHi NoIoXeHHs 3a-
KOHY TaKoro XOpCTKOro 3B’A3ky He nepenbadaioTb. OkpiM TOro, Chif, BpaxoByBaTu, LLO Ty-
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MayHi C/TOBHUKM YKPAiHCbKOI MOBM MPsIMO A0 03HaK NignernocTi «Micue poboTn» He BigHO-
caATb. lignernictb BOHM PO3’AICHIOTb K 3aNeXHICTb 0cobu Big, KOrocb (4oro-Hebyab),
nignopsaKoBaHiCTb KOMYCh (YOMyCb) Ta ii niggnagHicte. TO6TO nignernot € Ta ocoba, ska
nepebyBae nia, BNago Koro-Hebyap abo B afiMiHICTPaTUBHI 3a/1EXHOCTI Bi, KOroCb.

Y pesynbtati KoHcTutyuinnnin Cya YkpaiHu 3pobuB LUTYYHMIA BUCHOBOK, 3TiAHO 3 AKUM Y
YacTUHI N’ATHaAAUATIN cTaTTi 64 3aKOHY HE BCTAHOBJIEHO, LLLIO FOJSI0BM MICLLEBUX AEPXABHUX
aZMiHiCTpaLil € nignernumm ocobammn kaHanaaTiB Ha nocT MpeangeHTa YkpaiHu, ski o4o-
NIOKTb MiCLUEBI AepXXaBHi aaMiHiCTpaLji BULLOrO pPiBHS Y1 3aMatoTb KepiBHI nocaamn B Ka-
GiHeTi MinicTpiB YkpaiHu. Takuii BUCHOBOK cynepednTb cTatTi 118 KoHcTuTyuii Ykpainu.

OTxe, po3rnsHyTi B okpeMmin oymui nosunuii KoHctutyuinHoro Cyay YkpaiHu no cnpasi
HEe MOXHa BBaXaTu TakKUMW, O CNPUATUMYTb 3a0e3rMne4YeHHI0 NPUHLUWMIB PIBHUX Npas i
MOXJIMBOCTEN YCix kaHamaaTiB Ha nocT Mpe3ngeHTa YkpaiHu wono ydacTi y Bubopyomy
npoueci Ta BilbHOro GopMyBaHHS BUOOPLSMU CBOET BOJI.

3a Takmx 06¢cTaBuH 0o 3akoHy Ykpainu «[po Bnbopu MpesngeHTta YkpaiHu» maioTb Oy-
TW BHECEHI BiANOBIAHI 3MiHW.

Cynnas KoHctutyuiviHoro Cyay Ykpainv M. Tkauyk
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IMEHEM YKPAIHH

PIWEHHA
KOHCTUTYLIAHOIO CYQY YKPAIHU

y cnpagBi 3a KOHCTHTYLiHHHM 3BEepHEHHAM
3aKpHTOrO aKLiOHEpHOro ToBapHcTBa «O00AOHBN
Ta rpomaaaHHHa BuaHHKa BikTopa BoAomuMHpOBHYA
npo odiniliiHe TAyMadeHHA IIOAOXKEHDb YaCTHHH APYroi
craTTi 28 Sakony Ykpainu «IIpo rocnozapchKi ToBapHCTBa»,
nyHkTy 1, ab3auny nepmoro nyHKTy 5 craTTi 4
3akoHy Ykpainu «IIpo BAacHicTB»
(cmpaBa mpo npaBa akuioHepiB 3AT)

M. Kuis Copasa Ne 1-11/2005
11 TpaBua 2005 poky
No 4-pm/2005

KoHcmumyuitiHuti Cyd YkpaiHu
y cknadi cyddie KoHcmumyuyitiHozo Cydy YkpaiHu:

CeaiBoHa MHKOAH PemoCOBHYA — F'OAOBYIOUHH,
Bosuioka Boaoaumupa [lenncoBHua,
IBamenka Boaoaumupa IBaHoBH4YA,
KocTuuskoro Muxaiina BacHABOBHYA — CyI/s-10TI0BiAaY,
MupoHeHka OaekcaHzapa MukoaalioBuua,
Himuenxka Bacuaa IBaHoBHuA,

INmenngHoro Baaepia 'puropoBuua,

CaBenka Mukoau [IMHTpOBHUA,

Cxomopoxu BikTopa €ropoBuua,

Trauyka IlaBaa MuKOoAafiOBHYA,

Yy6ap Aroamuau I[lanreaiiBuu,

IIlamoBasa Boaoagumupa MuKoaalioBHYA,

3a y4acTio NpeACTaBHUKIB CyD’EKTIB MpaBa Ha KOHCTUTYLIHE 3BEPHEHHS BiTyeHka AH-
apia Mukonanosuya, KonecHmnka Bonognmupa BiktopoBuya, npeactaBHUKIB: BepxoBHOI
Pagn Ykpainn — lMNocTiiHoro npeacrtasHvka BepxosHoi Pagu YkpaiHn B KOHCTUTYLiAHOMY
Cyai Ykpainn CeniBaHoBa AHaTonis OnekcaHapoBuya, MNpesnaeHTa YkpaiHn — 3acTynHuka
MinicTpa toctuuiji Ykpainm EdimeHka JleoHina Bacunbosuya, KabiHeTy MiHicTpiB YkpaiHn —
yneHa [lep>xaBHOi KOMICIi 3 LiHHUX nanepiB Ta GOHAOBOro puHky bBypmakn Mukonn Onex-
ciioBunya, BepxosHoro Cyay YkpaiHu — HavanbHMKa ynpaBniHHS 3a0e3neveHHs AisfIbHOCTi
CynoBoi nanatun y rocrnogapcbkux cnpasax BepxosHoro Cyay Ykpaitu Ceppatoka BaneHTu-
Ha BacunboBuya; cneuianicTis, 3any4eHnx 0o y4acTi y po3rngaai cnpasu: ['pigydiHoi MapuHm
BonoonmMmumpiBHn — 3acTynHuKa 3aBigyoyoro kadenpoto GiHaHCiB i CTaTUCTUKN IHCTUTYTY
MiXKHAPOOHOT eKOHOMIKM i diHaHCiB MixperioHanbHOI akaaemii ynpaBfiHHS NepCcoHanomMm,
KaHanaaTa eKkOHOMIYHUX HayK, AoueHTa, Jlyusa Bonoanmmpa BacunboBmya — 3aBigyto4oro
Kadenpoto LMBINbHO-NPABOBUX ANCLMNAIH AKaaeMii MyHILMNanbHOro ynpaBiHHA, LOKTO-
pa lopuanyHUX Hayk, npodecopa, akagemika Akagemii NpaBoBux Hayk YkpaiHu, dypcu
CeiTnanum dpocnasisHn — npodecopa kadenpn MixkHapooHOro npasa IHCTUTYTY MixHa-
poaHuX BigHOCUH KNiBCbKOrO HaLiOHanbHOro yHiBepcuTeTy iMmeHi Tapaca LLieByeHka, ook-
Topa puandHUX Hayk, LLIBabia KocTaHTMHA IBaHOBMYaA — HavasbHUKA Biaainy BOAOCKOHA-
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JIEHHS NOAATKOBOI MOoNiTMkM HaykoBo-mocnigHOro ueHTpy 3 npobsieM onoaaTtkyBaHHS
HauioHanbHOT akagemii AepxaBHOI NOAaTKoBOI CNy>0u YkpaiHu, kaHanoaTa eKOHOMIYHMX
Hayk,

PO3rAsiHyB HA NJIeHapPHOMY 3aCifaHHi CnpaBy 3a KOHCTUTYLINHMM 3BEPHEHHAM 3aKpU-
TOro akuioHepHoro Toeapuctea «O60/I0Hb» Ta rpoMaasiHuHa BuHHuKa Biktopa Bonoan-
MUPOBMYA NPO OdiLiiHe TIYMayYeHHS NONI0XEHb YaCTUHM Apyroi cTaTTi 28 3akoHy YkpaiHu
«[Mpo rocnogapcbki ToBapucTea» (BimomocTi BepxoBHoi Paau Ykpainm, 1991 p., Ne 49,
CT. 682; 1998 p., Ne 18, cT. 89), nyHKkTy 1, aG3auy nepworo nyHkTy 5 ctatTi 4 3akoHy Ykpa-
iHK «[Mpo BnacHicTe» (BigomocTi BepxosHoi Pagun Ykpainn, 1991 p., Ne 20, cT1. 249).

MpuBoaoom ans posrnagy cnpasu BiANOBIAHO A0 cTaTel 42, 43 3akoHy Ykpainum «Mpo
KoHcTtutyuinHun Cypg, YkpaiHm» ctano KOHCTUTYLiINHE 3BEPHEHHS 3aKPUTOr0 akLiOHEPHO-
ro ToBapuctsea «O60/10Hb» Ta rpomagsiHnHa BuHHuka BikTopa Bonoammuposuiya.

MigcTaBoto Ang po3rnsay cnpaeun 3rigHo 3i ctatteto 94 3akoHy Ykpainn «Mpo KoHcTun-
TyuiiHui Cya YkpaiHn» € HasiBHICTb HEOAHO3HAYHOI0 3aCTOCYBAHHSA MOJIOXEHb 3a3Have-
HUX 3aKOHIB YKpaiHu cynamum YkpaiHu.

3acnyxaBlwun cyoaio-gonosigada Koctuubkoro M.B., nosicHeHHs BityeHnka A.M., Ko-
necHuka B.B., CeniBaHoBa A.O., Edimenka J1.B., Bypmaku M.O., Cepatoka B.B., pigyi-
HOi M.B., Jlyus B.B., ®ypcu C.4., LLBabis K.1. Ta pocnignelum matepianu cnpasu, KOHCTU-
TyuiniHui Cyn YkpaiHm

YyCTaHOBMUB:

1. Cy6’ekTu¥ npaBa Ha KOHCTUTYLiNHE 3BEPHEHHS — 3aKpuUTe akLioHepHe TOBapMUCTBO
«O60s10Hb» Ta rpoMaasHuH BuHHuk B.B. — 3BepHynucsa no KoHcTtutyuiiHoro Cyay Ykpai-
HU 3 KNONOTaHHAM AaTu odilinHe TayMayYeHHs NOMOXEHb YaCTUHU APYroi cTaTTi 28 3ako-
Hy YkpaiHu «[1po rocnogapceki ToBapucTeax», NyHKTY 1, aB3aly nepLoro nyHkTy 5 ctatTi 4
3akoHy YkpaiHn «[1po BAACHICTb», OCKINbKN BBAXAOTh, O cyan YKpaiHM HEOAHO3HAYHO
3aCTOCOBYIOTb L MOMOXEHHSA NPU BPEryioBaHHI O4HAKOBMX NPaBOBIAHOCKH, 30Kpema
040 Nopsaaky BiAYyXXEHHS akLili 3aKpuUTOro akuioHepHoro ToeapucTtea (gani — 3AT), i
nigTBEPAXYIOTb L€ BigNOBIAHNMMN CYA0BUMU PILLEHHAMMN.

ABTOPW KNIOMOTAHHSA NOPYLUYIOTb TaKi MUTaHHS:

— yn cTaTTa 28 3akoHy YkpaiHu «[Mpo rocnogapcbki TOBapMUCTBa» PErysoe npoLec
npuadaHHS YK BiAYYXXEHHS akLili; Y1 € 3a CBOIM 3MICTOM MOJIOXEHHS YaCTUHU OPYroi uiei
CTaTTi TakuM, WO Nicns BHeCeHHs1 3MiH 3akoHOM YkpaiHu Big 23 rpyaHsa 1997 poky 3a60-
POHSIE 3aKPiNIEHHS B yCTAHOBYMX A0KYMeHTax SAT NeBHOr0 NOpAAKY BioYY>XEHHS akLii;

— 41 € NonoXxeHHs NyHkTy 1 cTaTTi 4 3akoHy YkpaiHu «[1po BnacHicTb» NigcTaBoto Ans
irHOPYBaHHS 3aKPiNIeHNX ycTaHoBYMMY foKyMeHTaMu 3AT fOroBipHUX 30600B’A3aHb LLO-
[0 OOTPMMaHHSA NopsaKy BiAYY>XEHHS akLii Moro akuioHepamm, 3oKpema peanidauii nepe-
BaXXHOIO NMpaga iHLWNX akL,ioOHEPIB TOBApPUCTBA Ha NpuadaHHS akLiid, WO BiAUY>XYOTbCS; Y
BB2XXAETbCSA Take 3akpinjieHHs 0OMeXeHHAM MpaBa BaCcHMKa BONOAITU, KOPUCTYBATUCS i
PO3MopPsaaXaTUCS CBOEID BNACHICTIO;

— 4K € NONOXEHHA ab3aLy nepLloro NyHKTy 5 ctatTi 4 3akoHy YkpaiHu «[1po BnacHicTb»
TaknMm, Lo 3060B’A3ye BnacHuka akuin AT He nopyLlyBaTy NpaBa iHWKX akuioHepis 3AT
Ha nepeBaxHe NpuAdaHHS akLii Takoro TOBapUCTBA, LLLO BigYYXYIOTbCS.

2. MNpe3unaeHT Ykpainn y nucTi oo KoHctutyuiritHoro Cyany YkpaiHm 3a3Ha4yums, L0 3aK0-
HOOABCTBO YKpaiHW He MiCTUTb 3a00POHM rpoMaasiHaM Ha 3acagax yroam ogepXaT NeBHi
npaea Ta B3TM Ha cebe BiANoBiAHI 3060B’A3aHHS, Y TOMY YMCII LLLOA0 NOPSAKY BioYy>XeH-
HS1 CBOiX MaliHOBMX (30KpeMa KoprnopaTuBHKMX) NpaB Ta 000B’A3KiB, i 3aKpinUTK Le Y Biano-
BiOHWX OOKYMEHTax, Hanpukaag y cTaTyTi akuioHepHoro toeapucTtea. Pasom 3 Tum 3 Bifl-
noBiAHMX nonoxeHb KoHCcTUTYUIT Ykpainu (cTaTTi 13, 41) Ta 3aranbHuX 3acag UMBIIbHOrO
3aKOHO4aBCTBa YKpaiHu BUMAMBAE, O BU3HAYEHUIM YCTAHOBYNUMU AOKYMEHTAMMU NOpPs-
[OK HE MOBUHEH nopyLlyBaTy abo oOMexXyBaTu Npasa BNacHMKa akLili neBHOro rocnoaap-
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CbKOro ToBapmcTea — no306aBfsaTn MOro MOXIMBOCTI BUXOAY 3 TOBAPUCTBA, BiAYYXEHHS
akLili 3a pUHKOBMMM LjiHaMU, a TakoxX nNpoaaxy akLiii TpeTiMm ocobam, akwo 3AT Ta Moro
aKLioHepPW BiMOBAIOTLCS iX BUKYMNOBYBaTU.

KabiHeT MiHicTpiB YkpaiH1 BUCNIOBUB CBOO MPABOBY MO3ULLIIO CTOCOBHO MOPYLLUEHOIO
cy6’ekTamMu npaBa Ha KOHCTUTYLLIMHE 3BEPHEHHS MUTaHHS B OCHOBHOMY Ha NiacTaBi noo-
X€eHb YNHHUX LIMBinbHOro kogekcy YkpaiHu i Focnoaapcbkoro koaekcy Ykpainu, Too6To 6e3
BpaxyBaHHA CuUTyaLii, WO Mana Micle Ha nepiod po3rnaay BignoBiAHWX Cnpas cynamu
Ykpainu. Huni, gk ctBepaxxye KabiHeT MiHicTpiB YkpaiHu, ctatta 81 Focnogapcbkoro Ko-
nekcy YkpaiHu nepenbayae, W0 akuioHepU 3aKpUTOro akLioHEPHOIro TOBapMCTBa MaloTb
nepeBaxHe NpaBo Ha NpuadaHHs akLjii, Wo NpoaalTbCs iHLWINMK akLioHepamMu ToBapu-
CTBa, afe 3aKOHOJAaBCTBOM He rnepenbdavyeHo YiTkoro MexaHiamy peanisauii akuioHepom
3AT cBOro nepeBaxHOro npaea Ha NpuabdaHHs akuiii y pasi ix Biguy>XeHHs iHLWMMM akL,io-
Hepamu LbOro ToBapucTea.

KomiteT BepxoBHOi Pagu YkpaiHn 3 nuTaHb eKOHOMIYHOT NOAITUKN, yNpaBniHHA HApoa-
HUM rOCrnoaapCTBOM, BNACHOCTI Ta iIHBECTULIN 3ayBaXxye, WO YTOYHEHHS peaakLii YacTuH
npyroi, TpeTboi cTatTi 28 3akoHy YkpaiHn «[1po rocnogapcbki TOBapUCTBa» CrPUSANO ixX
Y3roaXeHOoCTi 3 HaCTUHOI N’ATO0 CcTaTTi 4 upOoro 3akoHy LWoA0 BiAMNOBIAHOCTI CTaTyTy TO-
BapVCTBA YHHOMY 3aKOHOABCTBRY.

BnacHuk akuiii, Ha gymky KomiTeTy, He MOXe irHopyBaTtu nepenbadvyeHi ycTaHOBYMMMN
LOKYMEHTaMK aKL,iOHEPHOI0 TOBAPUCTBA, HACTUHOIO N’ATOI0 CTaTTi 4, YacTMHaMu Apyroto,
TpeTbolo cTaTtTi 28 3akoHy YkpaiHu «[1po rocnogapcbki TOBAPUCTBA» MOMIOXEHHS WO40
00iry akuiii, ockinbkn 3acHOBHUK 3AT, oaepXytoum Npu po3noaini akuji ToeapucTea, Mae
3HaTX NPO 3aKOHOAAB4YE 0OMEXEHHS ix 00iry. Lie He BBaxaeTbCs 0OMeXeHHS M NpaB Bfac-
HWKa, a € AOTPUMAHHSAM BNIACHMKOM MOJNIOXEHb NYHKTIB 5, 6 cTaTTi 4 3akoHy YkpaiHu «[1po
BIACHICTb».

MinicTepcTBO toCcTULiT YKpaiHn BBaxae, wo y ctaTtyTti SAT moxe OyTu nepenbdadvyeHo ne-
peBaxHe NnpaBo akLioHepiB Ha NpuadaHHS akLii, WO BiaYyXYOTbCH, a TakoX NeBHU No-
PSO0K peanisauii HUMKM LbOoro npasa, Akuin, y CBOIO Yepry, NOBMHEH BiANOBiAaTn BUMOram
3aKOHO4ABCTBA, L0 BCTAHOBJIOE Npasunia obiry LiHHMX nanepis.

BepxosHuii Cyn YkpaiHu cTBEpOXYE, Wo cTatTeto 28 3akoHy YkpaiHu «[1po rocnogap-
CbKi TOBapuUCTBa» PEryloeTbCs NOPSAOoK NpuadaHHa akuin. BiH € BUooMm ix Bigvy>keHHs i
nonsirae y nepepadi akLin iHwmm ocobam 3a BuHaropogy 3 nepexofom 0 HUX Npas Bnac-
HOCTI. Ha nmigcTaBi NON0XeHHS YaCTUHM N’aTOi cTaTTi 4 Lboro 3akoHy YCTaHOBYMMM AOKY-
MeHTamu 3AT MOXe BCTaHOBJIOBATUCS MOPSAO0K BiAUY>XXEHHS akLiiii, 30Kkpema nepeBaxHe
npaBo akLioHepiB TOBAPUCTBA Ha NpuadaHHS akLii y pasi ix Biavy>XeHHs.

YKpaiHCbKMi CO03 MPOMUCOBLIB i NiANPUEMLIB MiAKPECNIOE, WO Konm ctatytom 3AT
BM3HAYEHO NnepeBaxHe NpaBo akuioHepiB Ha NpuadaHHs akLii, ki NPOAaTLCS iHLIUMMN
akuioHepamMu, TO MOro NOopyLLIEHHS € NiACTaBo AJ19 BU3HAHHA JOr0BOPIB KyniBfi-npona-
XY aKuin HeginCHUMN.

KoHcynbTaHTu Cninku topucTiB YKpaiHW AiALWnmM BUCHOBKY, WO 3 BUTy4EHHAM 3aKOHOM
Ykpainu «[1po BHeceHHs 3MiH 00 3akoHy YkpaiHu «[1po rocnogapcbki ToBapucTea» Bif,
23 rpyaHa 1997 poky 3 YaCcTUHKM APYroi cTaTTi 28 CNOBOCMNOyYEHHS «SKLO iHLLIE He nepes -
6ayeHo cTatyToM ToBapucTtBa» 3AT BTpatunm npaso nepenbdadvaTv y CBOIX YCTAHOBYMX
LOKYMEHTAaXx MOJIOXKEHHS LLoA0 NepPeBaXXHOro Npasa akLioHepiB ToBapuUCTBa Ha NpuabaH-
HSA akLUil, sKi BiAYY>XYOTbCH IHLIMMM NOro akuioHepamu. BOHM BBaXalOTb, LLO HASABHICTb
TaKmX MOJIOXKEHb B yCTAHOBUMX AoKyMeHTax 3AT B nepiof 3 22 ciyHa 1998 poky (HabpaHHsA
YMHHOCTI 3aKkOHOM YkpaiHu «[1po BHECEHHS 3MiH A0 3akoHy YkpaiHu «[1po rocnogapcbki
ToBapuctBa») oo 1 ciuHa 2004 poky (HabpaHHS YAHHOCTI Focnoaapcbkmm Kogekcom Ykpa-
iHW) cynepeyunna YAHHOMY Ha TOW Yac 3aKOHO4AaBCTBY YKpaiHu.

Mo3unuii paxisLiB BULLMX 3aKaaiB OCBITU Ta HAYKOBO-A0CAIAHNX YCTAHOB YKpaiHu, sKi
HaZgann BUCHOBKM Ha 3annT cyaai-[onosigadya CTOCOBHO MNOPYLUEHUX Y KOHCTUTYLLIMHOMY
3BEPHEHHI NnTaHb, 3o0Kkpema KniBCbKoro HaLioHanbHOro EKOHOMIYHOMO YHIBEpCUTETY, IH-
CTUTYTY MiXXHapOOHUX BigHOCMH KNiBCbKOro HaLioHanbHOro yHiBepcuTeTy iMeHi Tapaca
LLleB4yeHka, IHCTUTYTY EKOHOMIKO-NpaBoBux gocnimpxeHb HAH YkpaiHn, Haykoso-gocnia-
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HOIMO IHCTUTYTY NPMBATHOrO Npasa i NignpMeMHuLTBa AKageMii NpaBoBUX HAyK YKpaiHu,
NpakTU4HO 36iratoTbes.

Ha ix oymKy, NofoXeHHs YacTuHN apyroi ctaTTi 28 3akoHy YkpaiHu «[Mpo rocnogapcbki
ToBapucTBa» He 3aOOPOHSANO | He 3a00POHSIE NMiCNA BHECEHHS 00 HbOTr0 3MiH 3aKpinieHHs
yCTaHOBYMMU AOKyMeHTamu 3AT NeBHOrO NOPSAAKY BiAYY>XXEHHS akLili, OCKiNIbK1 BOHO pe-
ryntoe nigcraBm npuadaHHs akuiii, xo4a i He BCTaHOBJIIOE BUYEPMHOIO Nepeniky Takmx nia-
cTaB. 3a UM NOJIOXEHHAM BNACHWKW aKLLii TAKOX He 3BiNIbHAIOTLCA Big, 000B’A3KiB BUKO-
HaHHSA yMOB cTaTyTy 3AT, OCKiNlbKM iHLWi HOPMK 3aKOHOAABCTBA YKpPaAiHM 30060B’A3YI0Tb iX
00 uboro. Maoetbes, 3okpema, npo ctatTio 11 uporo 3akoHy.

Y po3dyMmiHHi nyHKTy 1 cTaTTi 4 3akoHy YKpaiHu «[1po BNACHICTb» 3aKPiMieHHs yCTaHOBYM-
MU fokymeHTamu 3AT Takoro NopsiAKy BiAYYXXEHHS akLii, Lo nepenbdayae peanisauiio ne-
peBaXHOro npaea iHLWMX akLioHepiB TOBApMUCTBaA Ha NPUAGAHHS akUii, WO BiAYY>XYOTbCS,
He € 0OMeXeHHsIM MpaBa BfIAaCHMKA akLiiii BOMOAITN, KOPUCTYBATMCS i pO3NOpsAOKaTUCS
CBOEIO BNIACHICTIO (akuUisiMn), OCKIiSIbKM BAACHUK NPW NiANUCaHHI YCTAHOBYNX OOKYMEHTIB
€ BifIbHVM Y BOJIEBUSIBMIEHHI LWOAO0 PO3MNOPSIXEHHSA CBOEIO BNACHICTIO, PO3MNOPSAKAETHCH
HaNEXHNUMUM MOMY aKLi MK Ha CBIil pO3Cyn, i Taki Moro Aji He cynepeyaTb YUHHOMY 3aKOHO-
[ABCTBY.

CToCcoBHO NonoxeHHs ab3auy nepioro nyHkTy 5 ctaTTi 4 3akoHy YkpaiHu «[Mpo Bnac-
HiCTb» (paxiBLi 3ayBaxylOTb, LLIO BACHUK akLil, 34iMACHIOYM CBOT NpaBa, 3000B’A3aHN
He rnopyLlyBaTu Npasa Ta OXOPOHIOBAHI 3aKOHOM IHTEPECH IHLIMX akLiOHEpPIB, a TOMY MNo-
BUHEH BUKOHYBAaTW B3Ti Ha cebe 3060B’A3aHHs. TOOTO y pasi BCTAaHOBNEHHS YCTAHOBYM-
Mn pokymeHTamu 3AT 060B’A3Ky 3abe3neyeHHs1 MepeBaHOro npasa akuioHepiB Ha Npu-
nOaHHA aKLin, L0 BiAYyXYOTbCS, BNACHUK Taknx akLii 3060B’A3aHUIN MOro BUKOHATU.

3. Ha nneHapHomy 3acigaHHi KoHcTuTyuiiHoro Cyny YkpaiHu npeactaBHUKM CyO’eKTiB
rnpasa Ha KOHCTUTYLIMHe 3BepHeHHS, BepxoBHOi Paan YkpaiHu, MNpesnaeHta Ykpainm, Ka-
6iHeTy MiHicTpiB YkpaiHu, BepxosHoro Cyay YkpaiHu y cBOiX BUCTynax niarpumanu ob-
I'PYHTYBaHHS BiANOBIAHMX NO3ULIA 3 NNTaHb, MOPYLWEHUX Y KOHCTUTYLLIMHOMY 3BEPHEHHI.

Moawnuii cneuianicTiB, 3any4yeHnx A0 y4acTi y po3rnsi cnpaeu, B OCHOBHOMY nonsra-
I0Tb B TOMY, LLLO MOSIOXEHHS YacTUHU apyroi cTaTTi 28 3akoHy YkpaiHu «[po rocnogapcbki
TOBapuCTBa» B ii NOYATKOBIM peaakLii i nicns BHECEHHSA 40 Hel 3MiH BCTAHOBJIOE NiacTasn
npuabaHHs akLiii i He CTOCYETbLCS MOXJIMBOCTI BCTAHOBJIEHHS YCTAHOBYMMW JOKYMEHTA-
Mn 3AT nepeBaxkHOro npasa oro akuioHepiB Ha NpMAadaHHS akLUii, WO BiAYYXYIOTbCS iH-
LMK akLLioHepamu ToBapmucTea. MonoxeHHs X NnyHkTy 1, ab3aLly nepLuoro nyHkTy 5 crar-
Ti 4 3akoHy YKpaiHu «[1po BNaCHICTb» B CEHCI MMTaHHS, NOpyLleHoro cy6’ektaMmm npaea Ha
KOHCTUTYLjiHE 3BepHEHHS nepen KoHcTuTyuiliium Cynom Ykpainu, Ha ix gymky, Tpeba
pO3yMiTh ik 060B’ 30K aKkLioHepiB SAT nNpu BiAYYXXEHHI akLjii 4LOTPUMYBATM BiANOBIAHOIO
nopsaKy, 3akpinieHoro yctaHoBYMMN JOKYMEHTaMu TOBapuUCTBa.

4. Bupiwytoun cnpasy Npo odiuiriHe TAYMaYeHHS NOIOXEHb YaCTUHM ApYyroi cTaTTi 28
3akoHy YkpaiHu «[Mpo rocnogapcbki ToBapucTBa», NyHKTY 1, aB3auy nepLuoro nyHKTy 5
cTaTTi 4 3aKkoHy YkpaiHu «[1po BNACHICTb» B KOHTEKCTI KOHCTUTYLLIMHOIO 3BEPHEHHS, KOH-
cTuTyuiiHni Cya YkpaiHn BUXoauTb 3 TOrO, L0 NPaBOBUM NOPSAOK B YKPAiHi FPYHTYETHCA
Ha 3acajax, BiNoBiAHO A0 SKNX HIXTO He MOXe BYTN NPUMYLLEHUIA POBUTK Te, LLLO He Mne-
penbavyeHo 3aKkOHO4ABCTBOM (YacTuHa neplua ctatTti 19 KoHcTuTyuii YkpaiHm); KoxeH mae
npaso BOJIOAITHN, KOPUCTYBATUCS i PO3NOPALKATUCH CBOEIO BIACHICTIO (YaCcTuHa nepLua
ctatTi 41 KoHcTuTyuji YKpaiHm); BAKOPUCTaHHS BNACHOCTI, 30KpeMa, He MOXe 3aBaaBaTu
LKoam npaeam, ceobogam Ta rigHOCTi rpoMafsiH, iHTepecam CycrinbcTea (4acTuHa cboma
ctatTi 41 KoHcTuTyuii YkpaiHn).

4.1. YacTtuHa gpyra ctaTTi 28 3akoHy Ykpainum «[1po rocnogapcbki ToBapucTea» B pe-
nakuiiBig 19 BepecHs 1991 poky BCTaHOBMIOBaNa: «AKLLO iHLIe He NepeabdayeHo CTaTyTOM
TOBapUCTBA, aKLis Moxe ByTy npuabdaHa Takox Ha niacTasi LoroBopy 3 ii BnacHMKoM abo
JepxaTenem 3a LiHOW, L0 BM3HA4Ya€eTbCa CTOpoHamMu, abo 3a LjiHOl0, Lo cknanacs Ha
dOHOOBOMY PUHKY, @ TAKOX Y MOPSAKY CNagkOeEMCTBA rPOMaAsH Y1 MPaBOHACTYMHULTBA
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topunanyHuX ocid. Mopaaok peanisauii akuin BU3HAYAETLCS BiAMNOBIAHO A0 3aKOHOAABCTBA
YkpaiHu».

AKujia — ue UiHHMIA nanip 6e3 yCTaHOBIEHOro CTPOKY 00iry, WO 3acBigyye A0SIbOBY
yyacTb y cTaTyTHOMY pOHAI aKLLOHEPHOro TOBapMCTBa, NiATBEPAXYE YIEHCTBO B aKL,io-
HEPHOMY TOBAPUCTBI Ta MPaBOo Ha y4aCTb B YNPaBJliHHI HAM, A€ NPaBo NOro BNACHUKOBI HA
OepXaHHS YaCTUHU NPUBYTKY Y BUrNSaai ANBIAEHOY, @ TAKOX HA y4acTb Y pO3noaini ManHa
npwv nikeBigaLii ToeapucTea (YactuHa nepia ctartTti 4 3akoHy YkpaiHu «[1po uiHHi nanepu i
doHaoBy Bipxy>»).

YacTtuHa nepa ctatTi 25 3akoHy YkpaiHm «[1po rocnogapcbki TOBApUCTBA», BU3HAYal0-
4 BUAN aKLLIOHEPHWNX TOBAPUCTB i BIAMIHHOCTI Mi>XXK HUMW, BCTAHOBIIOE, WO akuii S3AT pos-
NOAINSATLCS MK 3aCHOBHMKAMMU | HE MOXYTb PO3MOBCIOAXKYBATUCS LUASXOM MigNNCKK, KY-
nyeBaTucs Ta npogaBaTucs Ha Bipxi. |HWOi 3aG0poHM WoA0 KyniBni-npoaaxy akuin 3AT
3a3HayeHnii 3aKoH He BCTAHOBJIOE, | BOHM MOXYTb KyrnyBaTUCS-NPOAaBaTUCS Y NOPSAKY,
nependayeHoMy ctaTTelo 28 Lporo 3akoHy, i3 BpaxyBaHHAM BUMOT 110ro cTaTTi 11, ska 30-
O0B’s13y€ y4aCHUKIB TOBApMCTBA AOLAEPKYBATUN YCTAHOBYMX JOKYMEHTIB TOBAPUCTBA, BUKO-
HyBaTW CBOi 3000B’1I3aHHSA Nepe, TOBAPUCTBOM, HECTU iHLLi 0O0B’A3KM, AKLLO Lie nependa-
YeHO UMM 3aKOHOM, iHLLIMM 3aKOHO4ABCTBOM YKpaiHuM Ta YCTAaHOBYMMU OOKYMEHTAMU.

[Mepenik BioOMOCTEN, LLO MOBWUHHI MICTUTN YCTAHOBYi JJOKYMEHTW TOBApPUCTBA, BCTAHOB-
noe ctatTs 4 3akoHy YkpaiHu «[po rocnogapcbki ToBapucTBar». BiH He € BU4EpnHUM, OCKiNb-
KV YacTuHa N’aTa ujei ctaTTi nepenbdayae, Lo A0 YCTaHOBYMX AOKYMEHTIB TOBApPUCTBA MOXYTb
OyTM BKJIIOYEHI iHLWI YMOBMU, SIki HE cyrnepeyaTb 3aKOHOAABCTBY YKpaiHu.

Cepep Takmx yMoB MOXe OyTV 3aKpinieHHs ycTaHoBYMMM fokymeHTamu 3AT nepeBax-
HOro NpaBa akLioHepiB TOBApPUCTBA Ha NPUAGAHHS akLiii, WO BiAYYXXYIOTLCS iHLLUMMU AOro
akuioHepamMmu.

3a cBoiM 3MmicToM cTaTTa 28 3akoHy YkpaiHn «[po rocnogapcbki TOBapucTea» BCTa-
HOBJIIOE NiacTaBM NpmnadaHHN akLin, TOMY BOHA He MOXe 3aB0POHATI 3aKPINJIEHHS B yCTa-
HOBYMX AokyMeHTax 3AT NeBHOro NopsaKy iX BiAYYy>XXEHHS.

Buny4deHHs 3akoHoM YkpaiHu «[po BHECEHHSs 3MiH A0 3akOHy YkpaiHu «[1po rocnoaapcbki
ToBapucTBa» Bif 23 rpyaHa 1997 poky 3 yacTuHu apyroi ctatTi 28 3akoHy YkpaiHu «[po roc-
noaapchbki TOBAPMUCTBA» CII0BOCIMOJYHEHHS «SIKLLLO iHLLE He nependadyeHo cTaTyToM ToBapu-
CTBa» He 3MEHLUWSI0 Nepeniky niacTas, 3a SkuMmM MOXYTb OyT NnpuadaHi akuii 3AT, i He 3Bisb-
HW0 BNACHUKIB aKLijii Bif, 060B’s13Ky BUKOHYBATM YMOBM YCTAHOBYMX JOKYMEHTIB 3AT.

AKLOo ycTaHOBYMMKN gokymMeHTaMmu 3AT B Mexax YMHHOro 3akoHoaaBscTea Oyno BCTa-
HOBJIEHO MepeBaXHe NPaBO akLiOHEPIB Ha NPUABAHHA akuii, AKi BiAUYYXYOTbCH iHLLIUMUN
Oro akujioHepamMmu, a 3aCHOBHUKM aKLIOHEPHOro TOBAPUCTBA 3riAHO 3 YaCTUHOIO APYroto
cTatTi 26 3akoHy YkpaiHu «[po rocnogapckki ToBapMcTBa» yknanm Mixk coboto Aorosip, LWo
BM3HA4Ya€ NOpPSAA0K 3AINCHEHHSA HUMW CMiNTbHOI AiSiSIbHOCTI MO CTBOPEHHIO aKL,iOHEPHOr O TO-
BapuCTBa, BignosiganbHiCTb nepen ocobamu, Wo nignucanucs Ha akuii, i Tpetimm ocoba-
MW, TO BCi aKLLiOHEpW Ha NiACcTaBi NonioxeHb cTaTTi 11 3a3HaveHoro 3akoHy 30608B’s13aHi 10-
LEep>XXyBaTu LIbOro AOrOBOPY i BUKOHYBATW MOrO.

TaknM YMHOM, YacTuHa apyra ctatTi 28 3akoHy YkpaiHu «[1po rocnogapcbki ToBapucTea,
perynioym NiacTaBn NPUAGaHHS akLin, cepen aKnx: NpuadaHHS akLii Ha NiacTaBi 4OroBOpy
3 ii BnacHMKOM abo aepxkaTesem 3a LLHO0, L0 BU3HAYaETbCA CTOPOHaMK, abo 3a LjHO0, WO
cknanacs Ha GOHAOBOMY PUHKY; HAOYTTS NpaBa Ha akujii y NopsaKy CnagKkoeMCTBa FPOMaLsiH;
HabyTTa NpaBa Ha akLjii y nopsaKy NpaBOHACTYMHULITBA CTOPIH, HE KOHKYpPYE 3i cTatTeto 11 3a-
3Ha4YeHOro 3akoHy, sika BCTAHOBJOE 0O0B’A3KMN YHAaCHUKIB TOBAPUCTBA, Y TOMY YMCHIi 3aKpu-
TOro, AOAEPXYBaTN YCTAHOBUYNX OKYMEHTIB, BUKOHYBaTW CBOI 3000B’A3aHHS Nepe ToBapu-
CTBOM, HECTU iHLLi 060B’A3KM, AKLLO Lie nepeadayeHo UM 3aKOHOM, iHLLVM 3aKOHOLABCTBOM
YKpaiHn Ta ycTaHOBYMMM AOKYMeHTamMu. Hi moyatkoBa pepakuis YaCTuHW apyroi ctarTi 28
3akoHy YkpaiHu «[1po rocnogapcbki TOBApPUCTBA», Hi BHECEHI OO HEI BiANOBIAHMM 3aKOHOM
3MiHV He nepenbadaloTb 0OMEXEHb LLOA0 MOXIMBOCTI BCTAHOBJIIOBATU YCTAaHOBYMMM LOKY-
MeHTaMK1 3aKpUTOro akLiOHEPHOro TOBApMCTBa B MEXax YNHHOrO 3aKOHOAABCTBa YKpaiHu
nepeBaxxHe NPaBo Ha NPUAOAHHS akLjin MOro akujoHepamu y pasi ix Big4y>XeHHs! iHLIMMW aK-
LLioHepamMu LibOro TOBapuCTBa.
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3 1 ciyHa 2004 poky Take nNpaBO 3akpinJeHo 3aKoHOA4aBY0, 30KPEMA YACTMHOIO Tpe-
Tboto cTaTTi 81 Focnogapcbkoro kogekcy Ykpainu. o Toro X, Sk BUNAMBAE 3i 3MICTY LjEl
CTaTTi, NepeBaxHe NpaBo Ha NpUAdaHHS aKkLjii, Lo NPOAADTLCH iIHLMMK akLioHepaMn To-
BapUCTBA, € OOHIEIO 3 FTOJIOBHMX O3HaK, 3a AKMMM akLiOHEPHE TOBAPUCTBO BBAXKAETLCH 3a-
KPUTUM.

4.2. CtatTa 4 3akoHy Ykpainu «[1po BnacHiCTb» BCTAHOBIIOE, LLLO BAACHWK Ha CBill pO3-
Cy[h, BONOAJE, KOPUCTYETLCS | PO3NOPAAKAETLCSH HANIEXHUM NOMY MaHOM (NYHKT 1), ane,
30iMNCHIOIYM CBOI NpaBa, BiH 3060B’A3aHNI He MOPYLUYyBaTX NpaBa Ta OXOPOHIOBAHI 3aK0-
HOM iHTEpecK rpoMazisiH, IPUANYHUX OCi0 | AepxaBu (ab3au, nepLumnin NyHKTy 5).

Axuji 3rigHo 3 nyHkToM 1 cTaTTi 13 3akoHy YkpaiHu «[1po BnacHicTe» € 06’ekTamu npasa
npuBaTHOI BIACHOCTI, i BiANOBIAHO 40 NosoxeHb cTaTTi 41 KoHCcTUTyuji YkpaiHu cy6’ekT
npasa BAaCHOCTI Ha akLii Mae NpaBo HUMW BONOLITN, KOPUCTYBATUCS | po3nopsagxaTunucs,
TO6TO MOXe 6e3 obMexeHb ix npogasatn, oOMiHIOBaTU, JapyBaTu, 3acTaBisaTu, 3ano-
BioaTu Towo. BogHouac 3i 3micTy nonoxeHsb wiei ctatTi Ta ctaTTi 13 KoHCTUTyUiT YKpainm
B6AYaAETHLCH, LLLO MPaABO BACHOCTI MEBHOK MipOI MOXe OyTV 0OMEXEHO, OCKINIbKM BUKO-
pUCTaHHS BNacHOCTI HE MOXe 3aBaaBaTu LWKoAu nNpasam, cBobodam Ta rigHOCTi rpoma-
OSH, iHTepecam cycninbcTBa. TO6TO OpMANYHO 3abe3nevyeHa MOXIIMBICTb 3A4iACHIOBATU
NPaBOMOYHOCTI 040 BONIOAIHHSA, KOPUCTYBAHHS i PO3MOPSAAKEHHS BIACHNKA HANEXHUM
OMY MaiHOM HE MOXE BUXOANTM 3a PaMKu1, BCTAHOBJIEHI NPABOBVMW HOPMaMMU, LLLO pery-
N0I0Th BIiAHOCUHM Yy cdepi BNACHOCTI.

BignoBigHO A0 NyHKTY 7 YacTuHU nepLoi ctatTti 92 KoHCcTuTyuii YkpaiHv npaBoBuii pe-
WM BNIaCHOCTI BU3HAYAETbCS BUKIIIOYHO 3akOHOM. OTXe, caMe 3aKOHOM Moxe 6yTn BCTa-
HOBJIEHUIN 0COBNMBMIA NOPAAOK AisNbHOCTI cy6’eKTiB, 06’€KTOM NpaBa BNaCHOCTI AKUX €,
30Kpema, akuiji, i TiIbKM 3aKOH MOX€e BCTAHOB/OBATU LWOA0 HbOrO NEeBHi 0OMEeXeHHs Ta
noknagatu Ha Takmx cy0’ekTiB (BNacHUKIB akLiii) ,oaaTkoBi 060B’ A3KM.

Taki o6mMexeHHs1 i 060B’3KM BUMANBAKOTb, HANpUKNazd, 3 nojioxeHb 3akoHy YkpaiHu
«[Mpo rocnogapcbki ToBapmcTBax»: akuii SAT HE MOXYTb PO3MOBCIOAXKYBATUCS LLASXOM Mif-
NMuUCKM, KynyBaTuUCs Ta NpoaasaTrcs Ha BipXi (YacTuHa neplua cTaTTi 25); y4aCHMKN ToBa-
pucTBa 3000B’sA3aHi JOAEPXYBATM YCTAHOBYMX OOKYMEHTIB TOBApUCTBA i BUKOHYBATU
pilueHHs 3arafbHUX 300pPiB Ta iHLWMX OpraHiB ynpas/iHHS TOBapMCTBa (MYHKT «a» cTaT-
Ti 11); BUKOHYBaTK CBOi 3000B’A3aHHSA Nepes TOBApPMCTBOM, B TOMY YMCHi | MOB’A3aHi 3
MaMHOBOIO y4acTio (MYHKT «6» cTaTtTi 11); HecTu iHwWi 060B’A3KM, AKLLO Le NnependaveHo
UMM 3aKOHOM, iHLLIMM 3aKOHOAABCTBOM YKPAiHM Ta YCTAHOBYMMU OOKYMEHTAMMU (MYHKT «I»
cTtaTTi 11); 3aCHOBHMKM aKLiOHEPHOro TOBApMUCTBA YykagalTbh Mix cob0i0 O0rosip, L0
BM3HAYae NOPSO0K 34IMCHEHHS HUMMW CMiSIbHOI AiIbHOCTI MO CTBOPEHHIO aKLIOHEPHOrO
TOBapUCTBA, BiANOBIAANbHICTb Nepen ocobamu, WO Nignucanncs Ha akuii, i TpeTiMm oco-
6amu (yacTuHa gpyra cTaTTi 26) i T. iH.

Jorosip 3rigHo 3 nyHKTOM 1 YacTuHw apyroi ctatTi 11 LimeinbHOro koaekcy Ykpainu €
MiacTaBO BUHUKHEHHS LMBINbHUX NpaB Ta 060B’A3KiB. LIMBinbHi npaBa i 060B’A3KMN BUHN-
KaloTb K 3 NnependayeHnx 3aKkOHOM JOroBOpIB, Tak i 3 4OroBoOpiB, He nependayeHnx 3aKo-
HOM, ane Takux, Lo NOMY He cynepeyaThb.

Jorosip — ue kaTeropis UMBINIbHOro NPaBa, sika BU3HAYaETbCS SIK JOMOBJIEHICTb ABOX
abo Gifblle CTOpiH, cNpsiMOBaHa Ha BCTAHOBMIEHHS, 3MiHY a60 NMPUMNNHEHHS UMBINbHUX
npae Ta 060B’aA3kiB. [Jo 3060B’A3aHb, LLIO BUHMKAOTbL 3 AOrOBOPIB, 3aCTOCOBYIOTLCA 3a-
rasibHi NONOXEHHS NPO 3060B’A3aHHS, AKLLIO iHLIEe He BUMJIMBAE i3 3akKOHY abo camoro oo-
roBopy. 9k i 6yab-sKunii NpaBoYnH, BiH € BOJIbOBMM aKTOM, OCKillbKM BUPAXae CrifibHy BO-
N0 CTOPIH, WO BTINIOETLCS Y A0OroBOpPi. 3MICTOM AOrOBOPY €, BNacHE, Ti YMOBU, Ha SKUX
CTOPOHU MOroAXKYITbLCSH BUKOHYBATU A0rOBIp, i BOHM MaloTb A0TPMMYBATUCS B3ATUX HA
cebe 3000B’a3aHb. OCKiNbKM YCTAHOBYMIA JOTOBIP € BUAOM LMBIIbHOrO AOrOBOPY, TO BiH
TArHe 3a co60t0 BUKOHaHHS 3000B’13aHb A719 KOoJia 0Cif, o Moro nignucanu. | nopyLeHHs
(HepoOTPUMaHHS) LMX 3000B’s13aHb A€ NiacTaBy 4S5t 4OroBipHOT BiANOBIAAIbHOCTI.

BpaxoByloun MipKyBaHHS, BUMKNaAeHi y nonepeaHbomy nyHKTi, KoHcTuTyuinHuin Cya
YkpaiHu OifwoB BUCHOBKY, WO KOJIM YCTaHOBYMMM AokymeHTamu 3AT 3akpinieHo nepe-
BaXKHE NpaBO aKLiOHePIB TOBAPUCTBA Ha NpUAOaHHS akLiii, aKi Bia4yXYOTbCS iHLUMMMW ak-
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LioHepamu LbOro TOBapuCTBa, TO Le He € 0OMeXeHHsIM NpaBa BflacHMKa akLiii BONOAITH,
KOPUCTYBATUCSH | PO3MNOPSAXKATUCSA CBOEKD BNACHICTIO, OCKIiJIbKM, MIAMNUCYIOYN B MeXax
YNHHOrO 3aKOHOAABCTBA YKPAiHM YCTaHOBYI AOKyMeHTN 3AT, akuioHep A0OPOBIiNbLHO NO-
roOXyeTbCS Ha BCTAHOBJIEHHS 0COBIMBOro NopsiaKy BiAvy>XeHHs1 06’ EKTIB CBOEI BNacHO-
cTi, 6epyun npu ubomy Ha cebe BiAnNoBIAHI 30608’ A3aHHS.

Mpunucun yctaHoBYMX AOKyMeHTiB 3AT L,040 NepeBaxHOro npasa Moro akLuioHepiB Ha
npuadaHHS akuii, WO BiAYYXYIOTbCS iHLWIMMUM akLioHepaMu TOBApPUCTBA, HE OOMEXYIOTb
rnpaBa BflIACHMKA Ha PO3MOpPsaXEHHSI CBOEIO BIACHICTIO, @ BCTAHOBJIIOIOTh 3a MO0 X 3ro-
0ot ocobnumBuniA Nopsaok ii BiguykeHHs. AKLLo x ocobu, siki MaloTb NepeBaxHe NpaBo Ha
npuadaHHs akLii, 3anPOMNOHYIOTb HUXYY LLiHY 3@ akujii abo BUMaratumMyTb iX Bio4y>KeHHs 3a
LiHAMW, HUXYMMU Bif, PUHKOBUX, TO BJIACHMK akuin BNpaBi iX BiAYYyXUTW 3a PUHKOBOIO
LiHO0, TOOTO e NpaBo He € aBCOMOTHUM.

Ha nigcTaBi BuknageHoro ta kepytounce ctarramm 147, 150 KoHcTuTyuii Ykpainu, ctaT-
Tamu 63, 67, 69 3akoHy Ykpainn «[po KoHcTuTtyuinHnii Cyp, YkpaiHu», KOHCTUTYUiHMIA
Cyn YkpaiHn

BUpPiWKUB:
1. B acnekTi KOHCTUTYLIMHOIO 3BEPHEHHS:

1.1. MonoxeHHs YacTuHM gpyroi cTatTi 28 3akoHy YkpaiHm «[po rocnogapcbki ToBapu-
CTBa» Yy CUCTEMHOMY 3B’S13KY 3 MOJIOXKEHHAMM YaCTUHU N’ATOT CTaTTi 4, YaCTMHW NEepLUOi
cTaTTi 25 uboro 3akoHy Tpeba po3yMiTu AK Take, L0 BCTAHOBMIOE MiACTaBN NpUAOaHHA
akLuin (3okpemMa 3a AoroBopoM 3 ixX BNacHMUKOM abo aepxaTesieM 3a LjiHOI0, Lo BU3Hava-
€TbCS CTOPOHaMU, abo 3a LiHOtO, L0 ckianacs Ha GOHO0BOMY PUHKY, @ TaKOX Y NOpsaKy
CnagkoeMCTBa rPOMaZsH Y1 NPaBOHACTYNMHULTBA IOPUONYHUX OCiD), @ TOMY HE BUKJIIOYAE i
He BUKJTI0HaN0 MOXJ/IMBOCTI NepenbdayaT B yCTAaHOBYMX JOKYMEHTAX 3aKPUTOro akLioHep-
HOro TOBaApMCTBA NepeBaxkHe NpaBo akLioHepiB TOBapUCTBa Ha NpuadaHHA akLiii, o Big-
YyXXYOTbCS iHLUMMU aKLLiOHEPaMX TOBApPUCTBA.

1.2. NMonoxeHHa NyHkTYy 1, ab3auy neporo nyHkTy 5 ctatTi 4 3akoHy YkpaiHm «Mpo
BJIACHICTb» Y KOHTEKCTi YaCTUH NepLuoi, cboMoi cTatTi 41 KoHCTuTyLji YKpaiHu, y cuctem-
HOMY 3B’A3KY 3 4YaCTMHOIO TpeTboto cTaTTi 81 Focnogapcbkoro koaekcy YkpaiHu Tpebda po-
3yMITU Tak, LLLO BAACHMK Ha CBill pO3Cy[, BONOAIE, KOPUCTYETBLCS | PO3NOPSAOXKAETHCS Ha-
JIEXXHUM MOMY MaliHOM, ane, 34iNCHI0I4YM CBOE MPaBo, BiH 3060B’A3aHMIN He MOpyLUyBaTH
npaea Ta OXOPOHIOBAHI 3aKOHOM iIHTEPECU FPOMaAsH, OPUANYHUX OCi6 i CyCcniNbCTBa, B TO-
MY YnCHi NepeBaxHe Npago (ske He € abCONIOTHUM) akLiOHEPIB 3aKPUTOro akLiOHEPHOr O
ToBapucTBa Ha NpuadaHHs akLii, WO BiaYyXYOTbCS iHLUMMM AOro akuioHepaMu.

2. PiweHHsa KoHcTuTyuiiHoro Cyny YkpaiHu € 060B’93KOBUM 4,0 BUKOHAHHSA HA TEPUTO-
pii YkpaiHu, ocTaTtoyHUM i He Moxe BYyTn OCKapXeHe.

PiweHHs KoHcTuTyuiiHoro Cyny Ykpainu nignsarae onybnikyBaHHo y »BicHMky KoHCTU-
TyuiriHoro Cyay YkpaiHu» Ta B iHLLMX ODILiiHNX BUAAHHAX YKPAiHW.

KOHCTUTYLLIMHWUA CYL, YKPAIHU
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YXBAIA
KOHCTUTYLIAHOIO CYQY YKPAIHU

Npo NPHNHHEHHA KOHCTHTYIiHHOro NpoBaAXeHHA
y cmpaBi 3a KOHCTHTYUiHHHM IMOAAHHAM
51 mapoaHoro menyrara YKpaiHH
moao BiamoBiaHocTi KoHcTHTYLIl YKpaiHH (KOHCTHTYLiHHOCTI)
nmoaoxkeHb cTraTtTi 1 YKasy IIpe3nnenra YKpaiHu
«IIpo ckacyBaHHA nocTaHoBH KabGineTy MinicTpiB Ykpaiuu
Bizx 17 BepecHsa 2003 poky Ne 1473»
Biz 1 :xxoBTHA 2003 poxky Ne 1132

M. Kuis Cmpasa Ne 1-8/2005
17 Gepesnus 2005 poky
No 1-ym/2005

KoHcmumyuyitiHuti Cyd YkpaiHu
y cknadi cyddie KoHcmumyuyitiHo2o Cydy YkpaiHu:

CeaiBoHa MukoAH PemOCOBHYA — TOAOBYIOUHH,
Bosuioka Boaoaumupa [lenncoBHua,
IBamenka Boaoaumupa IBaHOBHYA — Cy[As-A0II0BiAAY,
KocTuuskoro Muxaiisa BacuaboBHua,
MupoHeHka Oaekcanapa MHKoAaaHOBHYA,
Himuyenxa Bacuasa IBaHoBHuYa,

IImenuuyHnoro Baaepiss 'puroposuua,

CaBenka Mukoan [IMHTpPOBHYA,

Cxomopoxu BikTopa €roposuua,

Trauyka [laBaa MHKOoAafiOBHYa,

Yy6ap Aroamuau I[IanreaiiBuu,

IllanoBaAa Boaoaumupa MukoaalioBuua,

PO3rasiHyB Ha niaeHapHoMy 3acigaHHi KoHcTuTtyuiriHoro Cyay YkpaiHu cripaBy 3a KOH-
CTUTYLINHMM NogaHHam 51 HapoaHoro genyrata YKpaiHu wono BignoBigHoCTi KOHCTUTY-
uii YKpaiHu (KOHCTUTYLIMHOCTI) nonoxeHb ctatTi 1 Ykasy Mpe3ugeHTta Ykpaitm «[po cka-
cyBaHHs noctaHoBu KabiHeTy MiHicTpiB Ykpainu Big 17 BepecHs 2003 poky Ne 1473» Big,
1 >xoBTHA 2003 poky Ne 1132 (OdiuinHmn BicHuk Ykpainn, 2003 p., Ne 40, cT. 2093).

MprBoaoOM st po3rnsay cnpasu 3rigHo 3i ctattamm 39, 40 3akoHy Ykpainu «Mpo KoHcTu-
TyuinHnin Cya YkpaiHn» CTano KOHCTUTYLIMHE noaaHHsa 51 HapoaHoro genyrarta YkpaiHu.

MipcTaBoto ang po3rnsay cnpaeu BignosigHo Ao ctatTi 71 3akoHy YkpaiHu «[Mpo KoH-
cTuTyuiiHnin Cyn, Ykpainn» Oyna HasiBHICTb CNoOpy LOAO KOHCTUTYLIMHOCTI 3a3HavyeHnx
MoNoOXeHb Ykagy Npe3unaeHTta Ykpainu.

3acnyxaBlun cypato-gonosigaya IeaweHka B.l. Ta BuBUMBLUM MaTepianu cnpasun, KoH-
CTUTYLiHNI Cya YKpaiHu

YyCTAaHOBUB:

1. Cy6’ekT npaBa Ha KOHCTUTYLUiliHe nogaHHsa — 51 HapogHwii genyTtat YkpaiHm —
3BepHyBCca 00 KoHcTtuTyuinHoro Cyay YkpaiHM 3 MMCbMOBUM KJIOMOTAHHAM PO3M/ISHYTU

30




Bicrnurx Koncmumyuiiinozo Cyody Ykpainu 2/2005

MUTaHHS WOAO BiaNoBiAHOCTI KOHCTUTYLi YKpaiHM (KOHCTUTYLINHOCTI) NONOXEHb CcTaTTi 1
Ykasy MNMpesunaeHTa Ykpainum «[po ckacyBaHHA noctaHoBu KabiHeTy MiHicTpiB YkpaiHu Bif,
17 BepecHs 2003 poky Ne 1473» Big 1 xxoBTHA 2003 poky Ne 1132 (mani — Ykas).

Ha nymky HapogHux nenyraTtiB YkpaiHu, nonoxeHHs ctatTi 1 Ykasy cynepeyaTb BUMO-
ram cTaTTi 6, YHaCcTUHW Apyroi cTaTtTi 8, YacTnHM TpeTboi cTaTTi 106 KoHCcTuTyuii YkpaiHu,
OCKinbKy Ykas BUOaHo He Ha 0CHOBI KoHCTUTYLi YKpaiHK 4m 3akoHiB YkpaiHn. 3okpema, sk
HarosIOWYETbLCHA Y KOHCTUTYLIMHOMY NOAaHHI, HOPMK CKacoBaHOi Yka3omM noctaHosu Ka-
6iHeTy MiHicTpiB YkpaiHu «[po 3aTBepaxeHHs |HBECTULiMHOI nporpaMn BUpPOGHMLTBA
BaHTaXHMX aBTOMOOINIB i aBTOOYCIB BiAKPUTUM aKLiOHEPHMM TOBAPUCTBOM «JTyLIbKWIA aB-
TOMObGIiNbHUI 3aBo» Bif, 17 BepecHs 2003 poky Ne 1473 He BMPILLYIOTb NUTAaHb AEePXaBHO-
ro CyBEpEHITeTy, TepuUTopiasbHOI LinicHOCTI YkpaiHn 4n noaepxaHHa KoHcTuTyuil Ykpai-
HU, WOO0 SKuX rapaHTom € lMpe3uaeHT YkpaiHu, Ta He oOMexyloTb npaea i cBoboaun
NOANHW | TPOMAAAHMHA, BU3Ha4YeHi po3dainom Il KoHcTuTyuii YkpaiHu, a BperynboBylOTb
BUKJTIOYHO NMUTAHHSA PYHKLLIOHYBAHHS @BTOMOOIiNIbHOT NPOMMUCIIOBOCTI B YKpaiHi, TO6TO CTO-
CYIOTbCHA BHYTPILUHbLOI MONITUKM OEPXKABU.

OTxe, K BBaxae Ccyb’ekT npaBa Ha KOHCTUTYLINHE NoAaHHS, YKa3oM nopyLlyeTbes
KOHCTUTYLINHNI NPUHLUMA pO3Noainy Bnag, ockinbku 3rigHo 3 KOHcTUTyuieo YkpaiHm Bu-
3HAYEeHHS 3acaf, BHYTPILWHBLOT | 30BHILLUHBOI NOJITUKW HANEXUTb 40 NOBHOBaXXeHb BepxoB-
Hoi Pagn YkpaiHu (NyHKT 5 YyacTuHM nepuwoi cTaTTi 85), a ii 3aincHeHHsa (MpakTuyHa pe-
anisauis) — go noBHoBaxeHb KabiHeTy MiHicTpiB YkpaiHu (nyHkT 1 cTaTTi 116), Ta 06Mme-
XKYETBCSA KOHKYPEHLiS Y NiANPUEMHNLBKIN OiS/bHOCTI, 3aXUCT AKOi rapaHToBaHO KoHCTu-
Tyuieto YKpaiHu (4acTuHa TpeTs cTaTTi 42).

2. Y nepion niarotoBkM Matepianis crnpasu OO PO3rnsany Ha NieHapHOMY 3acifaHHi
KoHcTtuTyuiriHoro Cyay YkpaiHm Ykas BTpaTuB YMHHICTb Ha niactasi Ykagy [pe3nageHTta
YKkpaiHn «[po BM3HAHHA TakmMM, LLO BTPATUB YMHHICTb, Ykagdy lMpe3ungeHTta YkpaiHu Big
1 xoBTHa 2003 poky Ne 1132» Big 9 nuctonaga 2004 poky Ne 1381 (OiuiriHmin BiCHMK
Ykpainu, 2004 p., Ne 45, cT. 2967).

3a 3mictom ctaten 150, 152 KoHcTuTyuii YKpaiHm o noBHOBaXeHb KOHCTUTYLIMHOIO
Cyay YKpaiHu HanexmTb BUPILLEHHS NMUTaHb NMPO KOHCTUTYLAHICTb NMLLE YYHHUX aKTiB Op-
raHiB, BU3Ha4eHux y NyHkTi 1 yacTuHu nepioi ctatti 150 OcHoBHOro 3akoHy Ykpainu. 30-
kpema, B PiweHHi KoHcTtutyuinHoro Cyay Ykpainum Big, 14 nuctonaga 2001 poky Ne 15-pn/
2001 (cnpaBa Wwoa0 NponmMckn) BUSHA4YeHo, Wo «topucamkuisa KoHctutyuinHoro Cyay Ykpa-
THW NOLMPIOETLCS HA YNHHI HOPMATUBHO-NPABOBI aKTU».

Ockinbky ocnoptoBaHuii Yka3 BTPaATUB YMHHICTb, KOHCTUTYLiIIHE NPOBaAXEHHS Y CrpaBi
womo BignoBigHocTi KOHCTUTYUIT YKpaiHm nonoxeHb cTaTTi 1 Ykady nignarae npunmHeHHIo
Ha nigcTtasi nyHkTy 3 cTtaTTi 45 3akoHy YkpaiHn «Mpo KoHcTuTyuiiHnin Cyp, YkpaiHu» —
HenigginomMyicTb KoHcTuTyuinHOMY Cyay YkpaiHv nnTaHb, NOPYLUEHUX Y KOHCTUTYLiINHOMY
NOAAHHI.

Buxopas4m 3 BuknageHoro ta kepytdmck ctattamm 147, 150 KoHcTuTyuii Ykpainum, ctat-
Tamu 45, 51 3akoHy Ykpainu «Mpo KoHcTtutyuiinni Cya Ykpainn», § 51 Pernamenty KoH-
ctutyuinHoro Cyay Ykpainn, KoHctutyuiiHnin Cya Ykpaiim

yXBanwuws:

1. MNMPUNUHUTN KOHCTUTYLINHE NMPOBAAXEHHS Y CrpaBsi 32 KOHCTUTYLINHUM NOOAHHSAM
51 HapogHoro genyrtata YkpaiHn wono BignosigHOCTI KoHCTUTyLi YKpaiHn nONoXeHb
ctatti 1 Ykasy lNpe3ugeHTta YkpaiHm «[po ckacyBaHHsA noctaHoBu KabiHeTy MiHicTpis
Ykpainu Big 17 BepecHsa 2003 poky Ne 1473» Big 1 >xxoBTHA 2003 poky Ne 1132.

2. YxBana KoHcTtutyuinHoro Cyay YkpaiHu € 0cTato4qHolo.

KOHCTUTYLINHWM CYL, YKPAIHU
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KOH®EPEHLU|II, CAMIMO3IYMU, KOJTOKBIYMU

DEB’ATUNA YKPATHCbKO-HIMELIbKUA KOJTOKBIYM
«KPUMIHAJNIBHE NPABO
| KOHCTUTYLIAHE NPABO»

7—8 skoemus 2004 pory e Kuesi 8i0byscsi 9-ii yKpaiHCbKO-HIMEUbKUT KOJO0-
Keiym «KpumiHaneHe npaeso i KoHcmumyuiiiHe npaego», opaarizoearuil Konecmumy-
yitiHum Cydom Yrpainu ma Himeubkum ¢poHOOM MIDKHAPOOHO20 NPABOBO20 CNig-
pobimHuymea.

Y 3axo0i bpanu yuacms cyooi Koncmumyuiiinozo Cyoy Yrpairnu, PedepansbHozo
KoxncmumyuitiHozo Cydy HimeuuurHu ma npedcmasHuUKU YHigepcumemcsbkol topu-
oJuuHoi oceimu HimeuuuHu.

3 simanvHum co8om 00 YUACHUKIB KONOK8IYMY 38epHy.ucs ['onoea KoHemu-
myuitiHozo Cydy Yrpainu M. CenigoH, HaozeuuatiHuil i [TogHoeaxcHUT [Tocon Pe-
depamueHoi Pecnybnixu HimeuuuHa 8 Yrkpairi /. IllmodemaHH i KepisHUK npoek-
mie Himeuvkoz2o poHOY MIKHAPOOHO20 NPA808020 CNIBPOOIMHUUMBA, KepisHUK
npedcmasHuums ¢pordy e Kuesi ma MiHcory II. Xtonbcxbopemep.

Y x00i kKonokeiymy 6y.si0 3acayxaHo ma obzoeopeHo 0onoegidi cyoodie KoHcmu-
myuitinozo Cyody Ykpainu, Pedepansrozo Koncmumyuyiiinozo Cydy HimeuuuHu,
npedcmasHukie yHigepcumemcobKoi opuduuroi ocgimu HimeuuuHu.

ITponoHxyemo ix eawiili yeasi.
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MEXI KPUMIHANIbHO-NMPABOBOIO BTPYYAHHA
3A YACIB TEPOPU3MY

B. Xaccewmep,
BiLe-npe3naeHT PegepanbHoro KoHcTutyuinHoro cyagy HimeuyunHn,
Nonosa [pyroro ceHaty

PecpopMu B mMaTepiasnbHOMY KpHUMiHaabHOMY IpaBi HiMewuwHHM Ta OAM3BKUX 3
HEI0 CHUCTeMax KPHUMIHAABHOIO IIpaBa, IOYHMHAIOYH 3 CIMAECATHX POKIB MHHYAOTO
CTOAITTSI, 3AiACHIOIOTHCS IIIAIXOM BBEIEHHSA HOBUX CKAQJIIiB 3A04MHIB (KpHMiHaAbHE
IIpaBO HABKOAUIIIHLOTO CEPENOBHINA, KpPUMiHAABHE €KOHOMIYHE IIpaBO) Ta yMOB
IIOKapaHHd (KpUMiHaABHE IIPaBO B rasysi o0iry HapKOTHKIB, IIPOMHCAOBA 3A0YHH-
HICTB).

3akoHOAABENL 3aCTOCYBaB BiIOMHUII 3 HAaBHIX 4YaciB iHCTPyMEHT: abCTpakTHi
3AOYMHH, FKi CTBOPIOIOTH 3arpo3y BUHUKHEHHs Hebesreku. Lla hopma meaikry ro-
A€TIIIye 3aCTOCYBaHHA KPHMiHAABHOTO IIpaBa B IOPUAWYHIN IIPaKTHUIl: Ha IIPOTH-
AEXKHICTb CKAQAM 3AOYHHIB, SIKi HAHOCATH LIKOAY KEPTBi, CKAQIU 3A0YHHIB ab-
CTPaKTHUX He IOTPeOYyIOTh KOTHOTO Ka3yaAbHOTO 3B’9I3Ky MIiK MiTHHAM Ta IIIKO-
JI0I0, a 3a/I0BOABHHAIOTHECS OIIHCYBAaHHAM abCTpakTHO HebeanedyHoi aii (oTpuMaHHS
cybcumii mIAsXoM IIaxpaiicTBa 3 MOJAHHSAM HEMPABHABHOI 3asBH! CTOCOBHO IIEP-
BHUHHOTO OITHMCaHH4 ITaxpaiicTBa 3 PaKTUYHUMH O3HaKaMU BBEJIEHHS B OMaHy, I10-
MUAKH, PO3MOPSIIZKEHHS MafHOM Ta IIKOAX?). Y Takuii CIIocib 3aKOHOAABELD B ra-
Ay3i KPUMiHaABHOIO IIpaBa IOAETIIYVE CYAIi MOXKAUBICTh BCTAHOBAEHHS BajKAWBHUX
Iad o6cTaBuH cpaBu akTiB. OLHOYACHO BiH YCKAQIHIOE A 3aXHUCTy V KPHUMi-
HaABHIM cIIpaBi HOro MiIABHICTB: IIYHKTH, Ha SKi BiH CIIUPAETHCS, 3MEHIIIVIOTHCS 3
KiABKICTIO TIEpeayMOB HaKAQQEeHHS [TOKapaHHS.

Hamaai 3akoHOZABEIb CXUASIETHC 0 IPABOBUX 0Aar, TAKUM YHHOM 3BYZKYIO-
YH MOXKAWBOCTI METOAMYHOI KPUTHUKH PO3IIHPEHHI CKAQIiB 3A04YUHIB (300POB’d
Hapoay 9K IIpaBoBe 0Aaro B rasysi KpUMiHAABHOTO IIpaBa 00iry HaApKOTHYHUX
PedYoBHH, (DYHKIIOHaABHA CIIPOMOIKHICTB PUHKY KalliTaAiB y raay3i KpuMiHaAb-
HOTO €KOHOMIYHOTO ITpaBa). KpuMmiHaabHO-IpaBOBi HeIrpaBOMipHi aii cTarmoTh
OUQY3HUMH, BTPadaroTh CBOI HOPMATHUBHI ¥ MOpaAbHI KOHTYPH.

[Tpuban3HO TaKWil caMHHi PO3BUTOK MOXKHA CIIOCTEpPiraTu B raaysi doopmanb-
HOTO KpHMiHaAbHOro npasa. TyT 3aKoHOIaBYi pehopMH MOITUPIOIOTHECS Ha ABi
raaysi: 6iAbII iHTEHCHBHA y4acThb JKEPTBHU (38 PaXyHOK IIPOIIECYaABHHUX IIpaB 00-
BHHYBa4Y€HOTI'O) Ta IOCHAEHHS KOHTPOABHHUX iHCTPYMEHTIB, 0COOAMBO B paMKax
IIpoLeAYPH po3caimyBaHH4. I3 Cy1oBOI IPaKTHUKH K IHCTPYMEHTY nedopMaasiza-
1ii moxoautk «Dealy, SKa 371€II€BAIOE IIATIXOM JOMOBAEHOCTI MiXK y4acHUKaMH i
3aKiH4Yye MPOBaKEHHS, 3[IEIIEBAIOE 1 IIPUCKOPIOE IIPOIleC KPHUMiHAABHOI FOCTH-
ii 3a paxyHoOK Tpanulifinoi opMasbHOCTI.

CrOroHi, KOAM KiABKICTE KepPTB 30iABIIIHAACE, IX IIIAHCU Ha MaTepiasbHe Bif-
IIKOAYBaHHA y KPUMiHAABHOMY HPOIECYaAbHOMY MIpaBi 3HAYHO MOKPAITHUANCH.
Y KpHMiHaABHO-IIOAITUYHOMY AUCKYPCi OOBHHyBadeHUH BiACYHYTHH Ha Apyryit
IIAAH Ha KOPUCTBH MipKyBaHBb Ta apryMEHTIB, dKi CIUPAIOTHCS Ha HEOOXiTHICTH
[i€BOT0 3aXUCTY KepTB. [lapaaurMma «gornomMora aas (He colliaai3oBaHOI0) 3A0UHH-
Is1» 3aMillleHa IapagurMo0 «3aXUCT HEBUHHOI KEPTBU BiJl 3A0YMHHOCTI».

PedopMu B KpuMiHAABHOMY IIPOIIECYaABHOMY IpPaBi 3 CIMIECSITHUX POKIiB MU-
HYAOTO CTOAITTS KOHIIEHTPYBAAHCH Ha IIpolenypi poscaimyBanHd. «KaacuaHi»
npeaMeTy peddOpPMHU, SK, HAIIPUKAAI, PO3TAL/, CIIPABH II0 CyTi B Cy[i, HOIIEPEIHE

1§ 264 mim. KK.
2 § 263 mim. KK.
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yB’a3HEeHHH ab0 3aXUCT II0 KPUMIiHAaABHHUX CIIpaBax, 3HAXOAATbCS Ha MeXi yBa-
ru. Tepopusm Ta raobaaizalilist € BIAUBOBUMHU YMHHUKAaMH, SIKi ITOCTIMHO HiATPHU-
MyBaAW KPUMiHAABHO-IIPOIIECYaAbHI KOHTPOABHI ITOTPEOH i poOAITE 1€ 4O IIHOTO
qacy. [Ipocrimre Kaxky4du, mpaBoBa [AepKaBa MOBHUHHA, 3 OLHOIO OOKY, miSITHU
eheKTHUBHO, a 3 IPYIoTro, — KOPHUCTYBATHUCH 3aCO0aMH, SKMMH BOAOMIIIOTH KPHUMi-
HaABHI eaemeHTH. TyT MaroThbCsa Ha yBa3si mepeayciM TPaHCKOPAOHHE CIiBPOOiT-
HUIITBO OPTaHiB pO3CAiyBaHHS Ta 3aCTOCYBaHHSA TEXHIYHUX 3aCODIB [IAS ITOIIe-
pemKeHHd HeOe3IleK Ta POo3Ni3HaBaHHS 3A0YHMHILIB.

«TpaHCKOPZIOHHI 3aB’I3KH» CTOCYIOTHCH HE TIABKH MEPETHHY HalliOHAABHUX
KOPOHIB, a TAKOX 1 KOPZIOHIB MiXK Pi3HOMAaHITHUMHU AEPKAaBHUMHU iHCTAHIIIMHA
po3cainyBaHHda. Tak, HAaIPUKAA, IIPOEKT KOHCTUTYIIIHHOTO JOTOBOPY OAd €BPO-
M repenbadae «€BPOIEHCHKUI OpAep Ha apelT», a TAaKO0XK CTBOPEHHHI (DYHK-
LIIOHYIOYHX €BPOIIEHCHKHUX IHCTUTYILIH Aag 60pOTHOH i3 3as0UMHHICTIO. TaKOX IHC-
KyTYETBCS 3BeIeHHS BifoMocTell Ta€EMHUX CAY2KO Ta oAl B oquH 6aHK JaHUX.

Bix posniupeHHS IOBHOBasKEHD IIiJl Yac PO3CAILyBaHHS B paMKax KpUMiHaAB-
HOTO IIPOIIECY 0COOAMBO CTPa’KAAIOTh ABI KAACHYHI KPHUMiHaABHO-IIPABOBI MexKi
BTPYyYaHH4: [Iilo3pa y CKOEHHI 3A04YHHY SK IIepeayMoBa KPpUMiHaABHO-IIPABOBOTO
BTpPy4aHHS Ta INPHUHIIUIIOBA BiAKPHUTICTh KPUMiHAABHO-IIPABOBOTO PO3CAiLyBaH-
HS CTOCOBHO ITiTO3pIOBaHOTO. TexXHIYHi MOKAMBOCTI aKyCTHYHOI'O Ta OIITHYHOI'O
CIIOCTEPEKEHHS 3a IPUMIIIIEHHSIM, KOHTPOAB TeA€(POHHHUX PO3MOB, JOBIOCTPOKO-
Ba Ta CHCTeMaTHYHAa MOoAillefickKa o0cepBallis, 3aCTOCYBaHHSI TAEMHUX areHTiB,
ob6aaBH 3 IX iH(OPMAIlIHO-TEXHOAOTIYHUM YCTATKYBAHHSIM CIIPSIMOBAaHI Ha TAEM-
He PO3CAiAyBaHHS; 3a4ellAeHa IIUM 0coba, sIka OTPHUMY€E BiZIOMOCTI IIPO CAiIKEH-
H4 3a HEIO, MOXKe 3pOOUTH Horo 6e3pe3yAbTaTHHUM. TaKUM YHMHOM KAACHYHI KPH-
MiHAABHO-IIPABOBI iHCTPYMEHTH PO3CAILyBaHHS (IK, HAIIPUKAA, OOIIYyK 0cobwH,
ob111yK abo KoHicKallis) 3aMiHIOIOTECS TAEMHO 3AifiCHIOBaHUMH 3axomamu. lle
CIIpHS€E 3aXHCTy Iif03PpI0BAHOTO, IKUH OTPUMYE BIJOMOCTI PO Ii BTpPy4YaHHH
(k10 B3araai oTpUMye€) TIABKHU ITicAS 3aKiHYEHHS PO3CAiLyBaHH4 i, 3BiCHO, He MO-
JKe [0 HUX IIiAToTyBaTHUCh. Lle TaKoX Mae HaCAIIKHM A «KAiMaTy» KPUMiHAABHO-
IIPaBOBOI IIPOIEAYPH PO3CAITyBaHHS.

3MillleHHa aKIEeHTIiB B MaTepiasbHOMY KPHMiHaABHOMY IIpaBi Bele B KpH-
MiHaABHO-TIPOLIECYaABHOMY ITpaBi [0 3HELIHEHHS ITiM03PH Yy CKOEHHI 3A0YUHY.
JTomepenHi po3cAimyBaHHs» IOTPiOHI AT CBOEYACHOTO BUSBAEHHS HEOE3IIEKH.

[IpencraBAeHi TEHAEHIII KPUTHKYIOThCA HayKOI0 KPHUMiHaABHOTO IIpaBa. [ep-
sKxaBa OiAbIlle He BHUCTYIIA€E K 3arpo3a IpOMaJsdHCLKHM IIpaBaM, a, HaliMoBip-
Hillle, BUCTYIIa€ 9K IHCTHUTYIid, gKa IMiATPUMYy€e I'poMaadHHUHA i rapaHTye Horo
Oes3mneky. [lepkaBa (pyHOZAMEHTAABHO 3MiHHAA CBOI POAL — BOHA ME€PETBOPHU-
AaCh i3 3arpo3u cBoOOAI Ha rapaHTa 6e3meku. KaacuuHi BiTHOCHHU HATIPY?KEHHS
MixK 6e31eKoi0 Ta cBo60g00 OiAbllle HE iCHYIOTD.

Bin kpumiHaabHOTO IpaBa OiAbllle OYiKyIOTH 3aXUCT IPaBOBUX Oaar Ta 3abes-
reyeHHs 0e3IeKH BiJ 3A0YMHHOCTI, a MEHIIIe — 3aXHUCT OCHOBHUX IIPaB, CTOCOB-
HO SIKUX BUHHKAE 3arpo3a. [UCcKycid Impo icHyBaHHA ab0 3arIpoBazKeHHS «<KPH-
MiHAABHOTO ITpaBa [AS BOPOTIB» (AMCKYCid, 9Ka, Ha MOIO AYMKY, 00epTaeThCsd
TIABKM HABKOAO M€EX KPUMIHAABHOTO IpaBa)l € mokasoMm Toro, 110 AepKasa (3a
3rOZI0I0 TPOMAsIH) BUKOPHCTOBYE BCE OIABII 3KOPCTKiI iHCTPYMEHTH IIPOTH 3a-
IPO3AUBHUX CUTYaIlil.

Y 3araabHOMY ITA@HI HaIleBHO MOXKHa CKa3aTH, IO 3a BCiMa IIUMH TEHIEH-
LiIMH CTOITh IIOCHAEHHS ITOTPeb IIPOTH 3arpo3ANBUX 3MiH. [IpeBeHmia Ta 6esme-
Ka € KOHIIEMI[iIIMU, CKOHCTPYHOBAHUMH OiAbIlle EMITiPHYHO, Hi3K HOPMATHUBHO, i
fKi, CKOpimle, 3a BCE KOPHUCTYIOTBCS IIOHATTAM «0OOOpOHA», HiXXK «BTPYYaHHS.
«Minsgro cBobony Ha 6e3neky» craso B HimeudmnHi caoraHOM.

SKI10 30CcepeguTUCh Ha ITUTAHHI 100 TaKHUX TEHMEHIIH, TO BiAIIOBiAR Ha

1 Ila muckycia Bino6pazkaeThcs y Imparax Moro G0HHCBKOro Koaeru I. 1606ca i Mae gK mpeaMer «cy-
JacHy» (popMy KPHUMiHAABHOTO IIpaBa, III0 XKOPCTKIllle pearye Ha 3pOCTarodi 3arpo3H, K, HAIIPHUKAALL,
Tepopu3M abo pyMHYBaHHS HOPM Y 3B’3Ky 3 raobaaizarii€ro, i 3abe3redye mepBUHHI rapaHTil KOHCTH-
TYLiAHOI0, KPUMiHAABHOTO Ta KPUMiHAABHO-IIPOLIECYAaABHOTO IIPaBa TiABKH «IPOMAaSTHAM».
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HBOTO Oyze 11e 6iabiT mpobaeMaTHYHOI0. 3BiCHO, iCHYIOTE AesdKi HayKOBi 0OrpyH-
TyBaHHH, 9Ki MOXKYTb IOSCHUTH CUTYyallilo.

Corioaoru npasa B HiMeuyunHi neakKuH dyac TOMy BH3HA4YaAW, aHaaidyBaaH i
[TOSICHIOBAAW «PYMHYBaHHS COLiaABHUX HOpM»!. MaeThcs Ha yBasi, 110 HOpMa-
THUBHI OYiKyBaHHs, 9Ki BU3HAYAIOTh CTPYKTYPY i 3a0e3redeHHs HAIIOTO OyaeH-
HOTO KUTTH, 3HAYHO 3MEHIINANUCH. TAKMMU O4iKyBaHHAMM € HOPMH, SKi He IIo-
BHHHi OyTH OOIPYHTOBAHHMH i Ha sKi MOXKHAa IIEBHUM YHHOM CAIlIO ITOKAQIa-
TUCh. [lincTaBamMu nas Takoro pyHHYBaHHS MOXKYTBH OyTH Mirpaliisa 3 BBEIEHHAM
IHITMX HOPMATHUBHUX, KYABTYPHHUX 1 COIlaABHHUX 3pa3KiB abo IOCHUAEHHH Cy0-
KYABTYPHHX Ta aAbTEPHATUBHHUX 3pas3KiB AigabHOCTI. [IprKAamaMu € 3pocrarode
HaCHAAS cepe] MOAOI ab0 BTPYUaHHS B 4yXKi IPaBOBi KoAa, SKi TpaguIlifiHo Oy-
Am mifg Taby, gK, HAIIPUKAAL, Y IeBHUX TEAEBI3iMHUX Iepenadax, dKi 3 IX Crps-
MOBAHICTIO Ha HaxabHICTb, BiICYyTHICTb COAIZAPHOCTI, HAPIIMCU3M, TIPUHHUKEH-
HS Ta OTOAE€HHS CTHKAIOTHCS 3 BEAHKOIO 3alliKaBAEHICTIO 3 GOKY IpOMaaChKOCTI.
Y 3B’I3Ky 3 IIUM Hallle ITOBCAKIEHHE XKUTTS CTaE OIABIII CKAQIHUM.

Takum 4yuHOM, PyYHHYBaHHS COILliaAbBHUX HOPM CIIOHYKAa€ AepzKaBy [0 3aMiHU
abo0 3aXHCTy 3HUKAUX YU TocaabaeHHX HOpM. Taka crrpoba CTUKaeThCS 3i Crieru-
diynmMu TpynHoinaMu. Hanpukaan, y Hac Bce Iie BinbyBaeThcsl HA OCHOBI Tak
3BaHOI KOHIIEMHIIii «Zero tolerance» CTOCOBHO BHUAIB OiIABHOCTI 38 MeXXKaMHU I1I0PO-
Ty 3A0YMHHOCTI, 10 34e06iABIIIOT0 HEe CIIPAIlbOBYE, OCKIABKHY YKPITIA€Hi 1 3po3yMmiai
cami 1o cobi colliaabHI HOPMHU He MOXKYTH OyTH IIOBHICTIO 3aMiHeHi hopmMaaizo-
BaHUMH [ep:KaBHUMU HOPMaMH.

HacTynHoo € mapagurMa «CycCIIiABCTBO PU3HKiB»?. BoHa BpaxoBye, IO B
CKAQIHUX Cy4YaCHHUX CYCHIABCTBax ICHYIOTH BEAHUKI PHU3UKH, SKi MaloTb CIIe-
mudgivHi 9KOCTi 3arpo3: Hebe3neKa BaAIOTH, IPUPOAHI KAaTaCTPO(U, HACHAAS Ce-
pen miTel Ta MOAOZi, He3alobiKHa colliaabHa Aerpafallisd, 0iAHICTh Y TOXUAOMY
BiIli, arpecHBHa Mirpaiiis, TepopusM, o06ir HapKOTHKIB. BOHM IPOSIBASIIOTECS He-
pe3 BUOYXOBY MiIllIaHWHY OABOX BAAQCTHBOCTEH: 3 OJHOTO OOKY, SIKIII0O BOHHU pPeaai-
30BYBaTHUMYTECS, TO CIIPUYMHSITE a0COAIOTHO CIIyCTOIIYBaABHY Mif0, a, 3 APYyTro-
To, AIOAU IEPEKOHYIOTECA B TOMY, IO TaKi PU3UKH HE MOXKHAa OIIaHyBaTH, LIO
IIPOTH HUX HE MOXKHA HIiYOoro BAigTH. Pe3dyApTaToM € HHUILIIBHA Ae30pi€eHTAallif:
3pocTarya, aAe CAilla TOTOBHICTE [I0 IIOIOAAHHS IIEPEeIIKOo Ta HeOe3IeKH, a Ta-
KO3K HaraabHa IoTpeda KOHTPOAIOBATH ITPHUHANMHI Ti IpoOAeMHI TUTaHHS, IKi
MOXKHa KOHTPOAIOBATH.

[Torpeba B Gesmeri, SKy Mae KOXKHa AIOJWHA, € IIEPEAyMOBOIO BiABHOTO Ta
BAACHO BH3HAYEHOTO CIOCO0OY KHUTTA. 3MiHM, IO cTasucsd micag 11 BepecHs
2001 poKy CTOCOBHO YyKHX 0Ci0, y Hac i, HanpurAaz, y PpaHilii mpoaBASIIOTHCS
cepen HaCeAGHHs OO0 POAl icAAMCBKHX Ta iCAAMICTCBKUX KYABTYDP («3abopoHa
HOCHUTH BYHTEABIlI XyCTOYKY B IIIKOADY), € moKazaMu PyHIaMeHTaABHHX IIpobaeM
HOpPMAaTHUBHOI opieHTanii, aki Mu MmaeMmo. Cy6’eKTUBHUM CTpax TPOMasH Iepen
pU3UKaMU BU3HAYAE JUPEKTUBHU IAS TOAITUKYU BHYTPIIIHBOI O€3MeKH, «OpieHTa-
I1is» Ha CBOTOMHI € IIEHTPAABHHUM AO3YHTOM AHMCKYPCY IIPo Oe3IeKy Ta cBoboay.

[ITe GiabII CKAQHOIO, Hi*K HaJaHHS Ai€BOrO IIOSICHEHHS, € CIIpoba IIPOTHO3Y-
BaTH, KyIU 3aBTPa CKEPOBYBAaTHMYTb Hac Li TeHAeHIlii. ToMy s He X04y pobuTH
TaKH#{ IIPOTHO3 HaBITh Ha PiBHI abcTpaxiiii, a 3BepHy yBary Ha AesdKi IIyHKTH,
dKi MOXKYTb MaTH 3Ha4Y€HHS IAS JUCKYCii 1010 MeX KPUMiHAABHO-IIPABOBOTO
BTpy4YaHHS.

Ane mepen 1tuM Tpeba 3’dcyBaTH, Ky Ai€BY CHAY MOXKYTb MaTH MOXKAHUBI MexKi
KPUMiHaABHO-IIPABOBUX BTPYYaHb 3a YaciB TepopusMy. BusHaueHHAM MeXK CTO-
COBHO BTpPy4YaHb y IIPaBOBi ITo3ullii € peaaizaitisa npasa. [loaoxkeHHS, 1110 BTPY-
YaHHA B paMKax KPHMiHaABHOTO IIPOBAaKEHHS 3iMCHIOBATHUCH HE MOXKYTh, i
IIUTAaHHS, e BOHU IIOBUHHI 3aKiHYyBaTHUCh, € (Y IPaBOBOMY CIIiBBiIHOIIIEHHI)
HOpMOI0. BuHUKae 3anuTaHHs, HACKIABKY OOIPYHTOBaHUMH i CTabiABHUMHU MO-
JKyTh OyTH CBOTOMHI TaKi 0OMeKyrdi HOPpMHU?

1 Mepemycim 11e 3acayra ToBapHCTBa COIIOAOTIi TpaBa.
2 e 3 yaciB comioaora Yabpixa Beka BoHa GyAa JOCHUTH LHIMPOKO CIPUHHATA HIMEIIBKUM BYEHHIM
KPHUMIiHAABHOTO IIpaBa.
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BigmosicTy Ha HBOTO, BPAaxXOBYIOYH 00MeKEeHHS KPUMiHaABHO-IIPABOBUX BTPY-
4aHb, OyA0 6 A€TKO, i BiAIOBiAL Oyra O HE3BUYHOIO: AKINO KPUMiHAABLHE IIPABO
CTHUKAETHCH i3 3aCHOBAHUMH IIPUPOAHHUM IIPABOM MEXKaMH, TO BTPYYaHHS, TKe
BUXOJUTD 3a Ili MeXi, He BiAIIOBifae MPUPOAHOMY IIPABY i € HiKUYeMHUM. AKe
IIPUPOHE IIPABO 3aBXK/IU PO3YMIAOCE SIK ITpaBOBa CHCTEMa, BHIIIA CTOCOBHO IIO-
3UTHBHOTO IIpaBa.

91 mepeKoHaHUH, III0 Yy ITO3UTHBHOMY KOHCTHTYIIIHHOMY IIpaBi iCHYIOTH BazK-
AVBi 3 IpaBOBOi TOYKH 30py IIPaBOBi MacmITaby, 3a JOIIOMOTOIO SIKHX MOXKHAa BH-
MiproBaTH ITO3UTHBHE IpaBo. KOHCTUTYIliST HE € MOHOAITHUM OAOKOM: BOHA CKAAI-
Hillla 3 TOYKH 30Dy il Ai€eBocTi Ta CTPyKTypoBaHOi cucTeMU. Tak, HAIIpUKAAL, Y
HiMertbkoMy OCHOBHOMY 3aKOHi B cTaTTi 79, ab3. 3 IPOTOAOIIIEHI TaK 3BaHi BiuHi
I[IHHOCTI: moBara [0 AIOJICHKOI MiIHOCTI, JeMOKPaTUIHUH yCTpill rpomazn, dene-
pasbHa CTPYKTypa AepzkaBu. HiMenbKill KOHCTUTYLINHIA NOKTPHUHI Bimoma Ta-
KOX (pirypa «HEKOHCTUTYLIMHOI'0 KOHCTUTYLIHHOrO IIpaBar», i BOHA y 3B’43KY 3
IIIM BPaxXoOBy€, II0 He BCIM KOHCTHTYLIHHUM HOpMaM IIpHTaMaHHa onHa ¥ Ta
cama [i€BiCTb.

IMopsapa 3 iHIIUM, TDIATPUMYIO TY TOYKY 30py, II0 B yCiX CyCHIiABCTBaxX iCHy€
IIIOCh Ha KIITAAT «IIPABOBOI KyABTYPH», IKa HE € iIEHTHYHOIO IIO3UTHBHOMY IIpa-
By, a mepebyBa€ mepen HUM i TaKoXK Ma€e IIpaBoBe 3Ha4YeHHd. [lo Hel, Hampu-
KAa, BIiTHOCATHCS KOHCTUTYIIiMHI IIepeyMoBHU, 9Ki, BAaCHe, He C(hOpMyAbOBaHi
B 3aKOHAaX, aA€ € BaXXKAUBUMU JAd IIOMAABIIOL Ail 3aKOHIB.

IIa «mpaBoBa KyAbTypa» He € cpOpMyAbOBaHOIO, are H He € HexmificHoIo. BoHa
TaKOXK He € He3MiHHOIO, a IIifagarae nocrifinomy pyxy. [lopsn 3 iuM, BoHa He Mic-
THUTH KOAHUX TOYHHX BKa3iBOK, &, CKOpillle 3a BCEe, AUPEKTHUBH 3arasbHOTO Ta
JIOBIOTPUBAAOT'O BUIY.

Tak, HaIpUKAa, iCHy€e pi3HHUIII B TOMY, YU IIPABOBi HOPMHU B KOZIEKCaX B OCHOB-
HOMY P€aAi30BYBaTHMYThCS B IPAKTHYHY HifiCHICTE 0e3 mpobaeM, abo 49U iCHYIOTh
BEAMKI, MOKAUBO, HaBITh CHCTEMATHYHI, IPOraAMHH iMIIAeMeHTAallii paBa. 3 o6o-
Ma BHIAMH MU MaeMo crpasy 3 law in the boocks 3 y3romkeHUMH TO3UTHBHUMU
HopMaMmH, 3 law in practice, ase i3 30BCiM pi3HUMH IPaBOBHUMHU CUCTeMaMH. Taxk,
HaIIpUKAAJ, Ma€ 3Ha4YeHHs, YU BiZIoMi KOPYIITUBHI BiTHOCUHU B NIE€BHil nepKaBHIH
cucTeMi, M Hi. ABTOPHUTET IOCTHIII Ta 3aKOHOAABIISA Cepell HACEAEHHS € y>Ke BaxK-
AWBHM JAS IOBipY IPOMAaIsHHHA O IIPAaBOBOI CHCTEMH Ta, B PE3yABTATI IIbOTO, OAST
TaKUX BaJKAUBUX JASI JKUTTS pedel, 9K NOroBipHa Ta IpaBoBa 6esrneka abo JoTpHU-
MaHHS{ IIpaBa.

BigzHauy, 1110 [AS 3aXiTHOEBPOIEHCHKUX ITPABOBHUX CHCTEM MEXKi KpUMiHaABL-
HO-IIPABOBOTO BTPYYaHHS € JOCHUTH CTabiAbHUMU. 51, HAIpUKAA, X044y Ha3BaTH
3a00pOHY TOPTYP Y KPUMiHAABHOMY ITPOBA/IZKEHHi a60 3a00POHY «I10XKEePTByBaH-
He» HEBUHHHM 3a JOIIOMOI'0I0 3aC00iB KpMMiHAABHOTO IIpaBa AAS TOTO, I00 IT0-
repenuTH «biAbLIY» IIKOAY (apryMmeHT Katina momo crpaxknanb Xpucra)l. Lli Bu-
MOT'H, 9KIII0 s He IIOMHUASIOCH, HaAeXaTh y 3axigHill €BpoIli CbOroHiI 10 «HEPO3-
IOPSIIXKEHHS» BiAIOBIIHOI ITpaBOBOi CUCTEMH, 110 ii HEAOTOPKAaHHHUX OCHOB — I1a-
HyIO4O0i IIpaBOBOi KyAbTypH. MaeThca Ha yBasi, IO IIi TepeKOHaHHT He MOXKYTh
OyTu mopylieHi abo mocTaBAeHi i CyMHIB. BOHH € YMMOCH Ha KIIITAAT IIPAaBOBO-
ro «traby». Tak, HAIIPUKAAL, BiAIIOBIAHO [0 HAIIOl KOHCTUTYIIIHHO-IIPABOBOI TOK-
TPUHH, YECTh i TiAHICTb AIoAUHHU (cT. 1, a63. 1, pedenHsa 1 O3) y Oyab-gKoMy BH-
IaaKy € «HegoTopKaHHUMM». CIip BinOyBaeThbcsl He HaBKOAO IIHOTO IIPHHIIHILY;
BiH BHHUKA€E, HAIIPUKAAJ, 3apa3 y AUCKYCIiSIX CTOCOBHO IOIIOMOTH B CMeEPTi abo
CTOCOBHO KAOHYBaHHS AIOUHU, CTOCOBHO BTOPHMHHOTO ITUTAHHS: SIK TaA€KO IIPUH-
IUII TiAHOCTI MOXKe OyTH IOIIHPEHUH.

9 rapgaro, 10 MeXKi KPUMiHAaAbHO-IIPABOBOI'O BTPY4YaHHS ChOTOAHI AyKe BaxXK-
KO OOI'PYHTYBAaTH, aAe BCe K TaKU BOHU MAIOTh OyTH OOIPyHTOBAHUMH i TIOBUHHI
JOOTPUMYyBaTHCh. B iHImomy pasi Oyne 3HHIEHa IpaBoBa KyAbTypa, 3 KOO MU
KHUBEMO.

1 epanreaie Bix loanna 18, 14.
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NMOCALOOBA | CITYXXBOBA OCOBA:
KOHCTUTYLINHO-NMPABOBUN
TA KPUMIHATNIbHO-NPABOBUW ACNEKTU

B. Bo3HIo0K,
3acTtynHuk Fonosu KoHctutyuinHoro Cyay Ykpainum,
cynaa KonctutyuinHoro Cyny YkpaiHu

Bynb-gika raaysb IIpaBa He MOXKE PO3BUBATHCH Y BiApHBI Bif HallioOHAaABHOL
IIpaBoOBOi cucTeMHU, B gKiti KOHCTUTYIIig Mae HaWBUILY IOPUAUYHY CHAY.

Koucrurynia Ykpainu, npuiingara BepxoBroio Pamoio Ykpainu 28 uepBHS
1996 poky, crasa PyHAAMEHTAABHUM IIOAITHKO-IIPABOBUM aKTOM, SKHH IIOCTa-
BUB Il€pe/ 3aKOHOAABIIEM, IOPUANYHOIO HAYKOIO Ta IIpaBHUKaAMU-IIPAKTHKaMHU
3aBIaHHSA ICTOTHOTO BIOCKOHAAEHHS IIPABOBOI cucTeMHU YKpainu. ®Pisocodisa ta
ineoaoris OcHOBHOTO 3aKOHY, HOTO IIPUITHUCH € OCHOBHUMHY, 6230BUMH OPi€HTH-
paMu BIOCKOHAA€HHS MOJEAl KPHUMIHAABHOI'O 3aKOHY, OCKIABKH KpHMiHaAbHE
3aKOHOAaBCTBO YKpaiHU 3a PaAsHCBKUX 4daciB I'PyHTYBaAOChH Ha IIPHUHIIUIIAX
[epzKaBHOI KOMYHICTUYHO] ifeoaorii Ta cBiTOrAsay.

KoHcTutylis nporoaomiye YKpaiHy 1eMOKpPaTHYHOI, COIiaAbHOIO i IIPAaBOBOIO
nepxkaBoio (crarta 1 KoHctutynil Ykpainu). ¥ cTaHOBAEHHI Takoi AepKaBH, PO3-
BUTKY TPOMAISHCBKOTO CYCITIABCTBA, 3aXUCTi mpaB i cBoOOA AIOAWHH Bimirpae
BaXXAUBY POAb 1 KpUMiHaAbHE IIPaBO.

KpumMminaabHe mpaBo — Iie ocobAMBa rasysb IIpaBa, SKa He 130AboBaHa Bifl
iHIIIMX 1 TICHO B3a€MOIIOB’sI3aHa 3 HUMHU.

KoHcTuTy1iiHI HOPMH MalOoTh OCHOBOIIOAOXKHE 3HAUYEHHS AT KPUMiHAABHOI'O
npaBa. KoHcTuTylia YkpaiHu € oqHHUM i3 Horo asKepeA, OCKIABKH B Hilf MiCTAThCA
IPUIINCH, IIPUTAMaHHI KPHUMiHAABHOMY IIpaBy, 30KpeMa IIOAOKEHHS CTaTTi 58
Koncrutynii Ykpainu mozmo 3a60poHH 3BOPOTHOI il B 4aci 3aKoHIB Ta iHIIHX
HOPMAaTHBHUX aKTiB, OKPiM BHHSATKIB, KOAW BOHH Y Oyb-IKHH CIIOCIO ITOM IKIITy-
I0Th ab0 CKaCOBYIOTH BiAIIOBiZaABHICTE 0coOH; 3ab0poHa BiAMOBimaABHOCTI 3a
[iHHS, gKi Ha Yac IX BUNHEHHS He BU3HABAANCS 3aKOHOM SIK IIPaBOIIOPYIIEHHS.

[Toaoxxenus crarti 60 Koncturynii Ykpainu: «HixTo He 3000B’a3aHN BUKOHY-
BaTH 9IBHO 3A0YMHHI PO3MOPAIKEHHS YU HAKa3H», — Ipe3yMye 3a00poHYy KpHU-
MiHAABHOI BiTIOBimaABHOCTI 3a Taki AisHHA abo 3a BiAMOBY [aBaTH IIOKA3aHHS
YU IOSCHEHHS IPOTHU cebe, YAeHIB CiMT 91 GAN3BKUX POAUYIB, KOAO SKHUX BU3HA-
4aeThCcd 3aKOHOM (cTarTsa 63 KoHcTuTyIi).

[IpUHIIUIIOBUMHU [AS KPUMIHAABHOTO IIpaBa € NPUIHNCH IIyHKTY 22 4acTHHU
nepmoi crarti 92 Koncrutyuii YkpaiHu nipo Te, IO TiABKYU 3aKOHaMU YKpaiHu
BH3HAYAIOThCH OiTHHS, SIKi € 3A09YHMHAMH, Ta BiAIOBiAaAbHICTE 3a HUX. Lle o3Ha-
4Jae, 110 Oyab-gKi MiA3aKOHHI aKTH HEe MOXKYTh PErYAIOBATH IIUTAHBb, 9Ki BiIHO-
CATBCSI OO0 KPUMiHAABHOTO IIpaBa gK raaysi. KpuminasbHe mpaBo mepebyBae y
npsamii 3asexkHocTi Big HopM KoOHCTUTYILi, OCKIABKM OCTaHHS Mae HaWBUILY
IOPUAUYHY CHUAY, a 3aKOHU IMOBUHHI IpuiiMaTucs Ha ii ocHOBIi ¥ BignosinaTu i
(crarta 8 Kouctutyilii). MoxkHa HaBecTH Ie O6aratTo ITOAOKEeHbL KOHCTHTYILI
Ykpainu, sKi BU3HA4YaOTh CIPSIMOBAaHICTD i 3MIiCT KPUMiHAABHOTO IIpaBa.

[TpaBa i cBOOOAU AIOAMHU Ta iX TapaHTil BU3HAYAIOTH 3MICT i CIIPSIMOBAaHICTb
nepxxaBH. [lep:kaBa BiAIIOBigae 3a CBOIO HigABHICTS (cTaTTa 3). PeaaizyBaTu KOH-
CTUTYLINHI 3acagy MOXKHa TiABKH 32 YMOBH HAA€XKHOI MiSABHOCTI Aep3KaBHOI'O
MexaHi3My. TakuUM MexXaHi3MOM € CHCTeMa OpraHiB AepKaBHOI BAaH i MicliieBo-
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I'o cCaMOBPSAyBaHH4 Ta IX arapary, ITOAITHYHHX i 'pOMaIChKUX opraHizali, aKi
IIOBUHHI 3abe3nedyBaTH 3aXUCT IIpaB i cBOOO AIOAMHY i rpOMaagHUHA.

OpgHuM i3 HaWBaroMmimIiux YUHHUKIB XKUTTEAIIABHOCTI opraHizamiiHo-IpaBo-
Boro (hOpMyBaHHS € CAykK0a. BoHa — HeBig'eMHUM eAeMeHT 0y ab-1K01 COIliaAbHOI
CTPYKTYpPH, i1 xkKuBHUH Hoci#. Cayzkba — e pylrifiHa cuaa AiFABHOCTI BCBOTO Cy-
CITIIABHOTO MeXaHi3My, 1110 3abe3Iedye He TiAbKYU BUPOOHUYY chepy, a i inri ce-
PH COILIiaABHOTO KHUTTH CycIiabcTBa. Cayzk0a € KAIOUOBHM MeXaHi3MoM y 3abesme-
YeHHi BUKOHaHHS (PYHKIIH Aep:KaBHUX OPTaHiB II0I0 3aXUCTy IIpaB, CBOOOM Ta
iHTEepeciB AFOAUHU. ToMy MicIle i POAb CAY?KOU € OMHUM i3 aKTHBHUX IEHTPIB KHUT-
TenisgAbHOCTI cycniabcTBa. CayzK6a HabyBa€e CBOTO pEaAbHOTO 3MICTY Uepe3 CAYK-
GOBIIB, fIKi € IPOBiAHUKaMU, peasizaTopaMy 3aBAaHb, (PyHKIIH i MeTH nepzkas-
HUX i HemepsKaBHUX OPraHiB, OpTraHizallilf, yCTaHOB Ta MHiAIPUEMCTB yCiX hopM
BAACHOCTI.

Cayx060Belb — I1e yOCOOAEHHS CAYzK0M, akTUBHUH ii HOociti. O0’€KTOM BIIAUBY
cAy>k00BIId € AIOAUHA, 1T cBo6oaa 1 moBeniHkal. ¥ Teopii mpaBa € KAQCUYHUM Mif-
XiMI, 3TiIHO 3 IKUM CAyK00Ba ocoba — Iie y3araAbHIOIOYe ITOHATTSH, SKUM OXOII-
AIOIOTBCS TaKi KaTeropii, K «rmocazmoBa ocobar i «cayzkb60Ba ocobavr.

TpaauIlifiHO JOCAIMKEHHIM ITPoOAeMU BU3HAYEHHS, 1110 TAKe ITOCAI0BA 1 CAYK-
6oBa ocoba, CIiBBiIHOIIIEHHA MiXK ITUMHU IIOHATTIMHU 3afiMalOThCsS BUEHi-IOPUCTH,
IPEeCTaBHUKY a/IMiHICTPaTUBHOIO i KPpUMiHaABHOTO IIpaBa. € HayKOBi JOCAIZKEH-
H4 3 [IbOT'0 IIUTAHHA TaKOXK y HAYKOBIIB TPYy/A0BOro IIpana. Ta He3BazKalo4yu Ha Te,
10 caMa IIpobaeMa € HiOHTO JOCTATHBO «3PiAOIO», IIPO IO CBiAYaTh HAYKOBO-IOPH-
OWYHI HaIIpalloBaHHS, BOHA BCE-TAKH 3aAMINAETHCH aKTYaAbHOIO Ha CHOTOIHI,
OCKIABKHY CAYzKOOBa HiSIABHICTE 3abe3redye HeoOXiaHi YMOBH HOPMAABHOI KUTTE-
[iSIABHOCTI CycHiAbCTBa i mep:kaBU. Po3B’a3aHHS 11i€l mpobaeM Ma€e BazKAWBE 3Ha-
YeHHs He TIABKHM B T€OPETHYHOMY CEHCI, a IepenycCiM AT HaAEKHOTO (PYHKITIOHY-
BaHHA JePKaBHOI BAAJIM Ta OPTaHiB MiCIIEBOTO CAMOBPSAyBaHHS Yepe3 BUKOHAH-
HSI IIOCaA0BHUMH i CAY>KO0BHMH 0COOAMH CBOIX ITOBHOBAasKEHb i IIPUTATHEHHS IX 10
IOPUANYHOL BiITIOBIAaABHOCTI y pa3i mopyIIeHHs IIpaB i CBOOO AIOUHH i rpoMais-
HHHa ab0 HEHaAEKHOTO BUKOHAHHSA HUMH CBOIX 00OB’S3KiB.

KoHncTuTynia YKpaiHi MICTHTE TakKi TEPMiHH, SK «II0CaI0Ba» i «cAy?K60Ba» 0co-
6a. Y moAOKEeHHSIX CTaTTI 5 3a3HAYEHO, 110 ITPABO BU3HAYEHHS i 3MiHH KOHCTUTY-
LiffHOTO Aay B YKpaiHi HAA€KUTH BUKAIOYHO HAPOMOBI i He MoxXKe OyTH y3ypIIo-
BaHe IepKaBolo, il opraHaMu i rocagoBumMu ocobamu. TepMmiH «rtocagoBi ocoOu»
BXKHMBa€eTbCcA TaKoxK y cTarTi 19 Koncrurytii Ykpainu. ITpore Koncruryiia Ykpa-
iHM pO3Me3KOBY€E ITOHATTS «II0CanoBa ocoban i «cayzxboBa ocobar, ocKiabKH B ii 110-
AOZKEHHSAX 3a3Ha4Y€HO, 110 TPOMAaAIHU MalOTh IPaBO 3BEPTATHCH 10 OPTaHiB Aep-
3KaBHOI BAa[l{, OpPTaHiB MiCII€BOTO CAMOBPSIAyBAHHS Ta IIOCAA0BHUX i CAY?KO0BHUX
oci6 mux opraHiB (crarta 40); KOXKHOMY rapaHTYEThCS IIPABO HA OCKap:KEHHS B
CYZi pillleHs, aiit yu 6e30isIABHOCTI OpraHiB AepKaBHOI BAQIU, OPTaHiB MiCIIEBOTO
CaMOBpSIyBaHHS, IIOCAIOBHX i CAY?K00BHUX 0cib (cTaTtTsa 55).

CucreMHe OadeHHd BKa3aHUX ITIOAOXKEHB Ta iHImux HopM KoHcTuTy!il Ykpai-
HU [a€ IIiICTaBU OAS BUCHOBKY, 110 32 CBOEI0 KOHCTUTYIIIHHO-IIPaBOBOIO CYyTTIO
TEepPMiHHU «II0canoBa ocobar i «cAyzKO60Ba ocoba» He ieHTHYHI i KOKEeH 3 HUX Mae
cBitf 3micT. [IpaBoOBU CTATYC IOCAAOBHUX i CAYKO0BUX 0Ci0 ¥ KOHCTUTYIIIHHOMY
CEeHCi pi3HUH.

3BHYaiHO, BU3HAYEHHS, III0 TaKe «I10cazioBa ocobar i «cayzkboBa ocobar, He €
IpeaMeToOM KOHCTUTYIIIMHOTO peryaloBaHHs. [IpoTe CHCTEMHHH aHaai3 HOPM
Koucrurynii, 3okpema crateii 5, 6, 19, 40, 55, mae MOXKAUBICTb, IpUHANMHI Ha
IIOTASIT aBTOPa, BUSHAYUTHCS B PO3YMIiHHI ITIOHATH I0Ca0BO] i cAy>k60B0i ocobu
Ha KOHCTUTYILIIHHOMY piBHI.

BinmosigHo no crarti 5 KoHcTuTyil YKpainu Haposn 3aificHIoe Baany 6e3mo-

1 Manoxun B.M. Cayx6a u cayxammii B Poccuiickoii denepaluu: MpaBoBOe PEryANPOBaHUE. —
M.: FOpucrs, 1997. — C. 6.
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CepenHbo i yepe3 opraHu Aep:KaBHOI BAaAM Ta OpPraHH MiCIIEBOTO CaMOBPSAY-
BaHHS. [lep:kaBHa Baafa 3AiHCHIOEThCA Ha 3acajfax ii moaiay Ha 3aKOHOAaBYY,
BHUKOHAaBYY Ta CyIOBY (cTarTTd 0). [ToaroxkeHHd yacTuHU Apyroi ctarTi 19 KoHCcTH-
TyLil YKpaiHu Ipo Te, 1110 OpraHH MiCIIeBOTO CaMOBPSAyBaHHS, IX IT0cag0Bi 0CO-
6u 3000B’d3aHi OiATU AHIIIE Ha MiICTaBi, B Me¥KaxX IIOBHOBAaXXeHb Ta Y CIIOCIO, 110
nepenbadeni Koncruryitiero i 3akoHaMu YKpaiHU, CTOCYETBCS TIABKHU [I0CAJ0BUX
ocib 1ux oprauiB, a crarta 40 KoHCTHUTYyIIil 3aKpinaloe (BH3HAE) IpaBO BCiX
3BEPTATHUCH [0 [IOCATOBHUX i CAY?KO00BUX 0OCib ITMX OPTaHiB K TapaHTOBaHe IPaBo
Ha OCKApZKEHHs B CYi pillleHb, il 9u 6e3MiIAFHOCT] OpraHiB AepKaBHOI BAaIU
Ta OpTraHiB MICIIEBOI0 CAMOBPSAyBaHHS, IIOCALOBHUX i CAY?K00BHUX 0Ci0.

OcTaHHE ITIOAOKEHHS TAKOXK CTOCYETBHCH IIOCAIOBUX i CAy?KO00BHX 0Ci0 BKa3a-
HUX OPTaHiB, OCKIABKU HaBeIEHE ITOAOXKEHHd, 9K 1 IT0AOKeHHs cTaTTi 56 KoH-
CTUTYLil, AKUM BH3Ha4YEHO IIPaBO KOXKHOTO Ha BiAIIIKOAYBaHHS 32 PaxyHOK Jep-
JKaBU MaTepiaAbHOI Ta MOPAABHOI IITKOAY, 3aBAAHOI HE3aKOHHUMU PIillIeHHIMH,
misgsMu 9y 6e3disABHICTIO OpraHiB AepKaBHOI BAaAM, OPraHiB MicIieBOro camo-
BpsAyBaHHS, IX IIOCAIOBUX i CAy2K00BHX 0Cib.

OpHaxk, MabyTh, X1OHOIO Oyaa O LyMKa, ITI0 IIi KOHCTUTYILHHI IPUIIKCH OO0 II0-
CaZloBUX BiHOCSATDH TIABKHU 0Ci0, dKi 3aMilllatoTh IIO0CaAU B OpraHax 3aKOHOIAB-
4ol BAagu (HapomHi memyratu Ykpainu, ['osoBa BepxoBHol Panu Ykpainm Ta
Horo 3aCTYITHHKH); B opraHax BHKOHaBYoi Baanu ([Ipem’ep-MinicTp Ta daeHH
Kabinety MiHicTpiB Ykpainu); B opra"nax cygoBoi Baaau (cyani KoncTuTyriiiHo-
ro Cyay YKpaiHu Ta Cy[fi BCiX piBHIB CUCTEMH CyAiB 3aTaAbHOI IOPUCAUKILIL).

[Ipe3unmeHT YKpaiHU SK raaBa Aep3KaBU YOCOOAIOE BHUIIUI OpraH Aep:KaBH.
Bin HamireHUN HIMPOKHUMH Oep:KaBHO-BAAIHHUMH IIOBHOBaK€HHAMH i 3aiiMae
ocobAMBE MiClle B CHCTEMI OpraHiB AepkaBHU. [Ipe3uaeHT YKpalHu OiAIIHuCcye 3a-
KOHH, NpuHHATI BepxoBHoI0 Pagoro Ykpainu, Bunae ykasu i po3noOpaaKeHHS,
AKi € 000B’I3KOBHMH [0 BUKOHAHHS Ha TepuTopii YKpainu, 6epe y4acTb B yTBO-
PeHHi BUKOHABYOi Ta Cy[0BOI BAaaM, 3AiMCHIOE iHIN ITOBHOBaxKeHHd. Lle ogHO-
OCiOHHI opraH nep:KaBH i BUCTYIIAa€ K HACKPI3HUN opraH 100 iHIIHX OpraHiB
nepkaBHOI Baaau. CTpykTypHO [IpesunmeHT YKpaiHu He BimHeceHUit mo Oyab-
aKkoi riaku Baamu. Ilpore (pyHKIIOHAABHO, TOOTO 4Yepe3 CBOI ITOBHOBAXKEHHH,
[TpesugeHT YKpaiHu peasbHO BIIAMBAE Ha MiSIABHICTb OPraHiB 3aKOHOIaBY0i, BHU-
KOHAaBYOl Ta CyI0BOI BAAIH.

[Tpoxkypatypa YKpaiHH K CIelliaAbHHUH OpraH Aep:KaBU TaKOK HalireHa aep-
JKaBHO-BAQIHHUMHU IIOBHOBaXKeHHAMHU. [IpoTe Ile He opraH AepzKaBHOI BAaIH,
OCKIABKH He HaAeXKUTD A0 KOoAHOi 3 1i rinok. KoHcTuTynia Ykpainu Haziase i crie-
I[iaABHUM CTaTyCOM, TOMY [0 II0CaI0BUX OcCib BimHOCATbCH ['eHepaAbHHUHE IIPOKY-
pop i mimaerai #iomy mpokypopu. [lo mocamoBHX 0OCi0 KOHCTHTYIIIHOTO piBHHA
OpraHiB mepskaBHOI BAQOU BiMHOCATBCS Aep3KaBHI CAYKO0OBIL, KaTeropil mocasn
gKUX 3a3Ha4deHo B Koncrurynii Ykpainu. [Ilo crocyerbes nmocamoBux ocib opraHiB
MiCITEBOTO CaMOBPSAYBaHHS, TO aHaAi3 TOAOKEHb KOHCTHUTYIIIMHUX HOPM PO3Ii-
Ay XI «MicneBe camoBpsaayBaHHs» KoHcTuTyii YKpaiHu gae MOKAUBICTE CTBEP-
[KyBaTH, II0 A0 HUX BIHOCATBCS OEIyTaTH MiCIeBUX pall yCixX piBHIB, CiAb-
CBbKUH, CeANNTHUH, MiCBKUN roaoBa, IKUH OYOAIO€ BUKOHABYUY opraH paiu.

BiamnoBigHO 10 ToAOXKeHBb cTaTTi 12 3akony Ykpainu «IIpo miciieBe camMoBps-
OyBaHHA B YKpaiHi» CiAbCBKUH, CEAHIIIHUM, MiCBKUN IOAOBa € TOAOBHOIO I10Ca/10-
BOIO 0c000I0 BiAIIOBiAHOI TepUTOpPiaabHOI rpoMasu, TOOTO BiH HaAiA€HUU BAAI-
HUMHU [TOBHOBaXKE€HHSIMH Bifl iMeHi TepuTopiaabHOI rpoManu. Buxongayu 3 Toro,
1110 CiABCBHKi, CEeAUIIHI, MiCBKi, palfoHHI y MicTax (y pasi ix yTBopeHH4), palioHHi
Ta 00AACHI pamy CKAAIAIOTHCA 3 [CIyTaTiB, a caMi pagu € opraHaMi MiCIIeBOTO
CaMOBpPSAyBaHHS i HaJiA€HI BAQAHUMU [IOBHOBaXK€HHAMH, NEMyTaTU MiCLIEBUX
pan TakoXk € MOoCaJOBHMH 0COOAMH OpPTaHiB MiCIIEBOTO CaMOBpPSAyBaHHSA. Y
Koucrurynii YkpaiHu BifACyTHI ITIOAOXKEHHS IIIOJI0 ITOCAOOBUX i CAyKO0BHUX 0Cib
IPEACTABHUIILKOTO Ta BHUKOHABYOTO OpPraHiB BAamu ABTOHOMHOI PecryOaiku
Kpuwm.
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OT:ke, aBTOpP BBaXKae, 1110 B KOHCTUTYILIHHOMY CEHCI IT0CaJOBUMH BBasKaIOTh-
cs1 ocobu, Ki yepe3 CBOI IIOBHOBAIKEHHS Peaai3yloTh (OYHKIIII opraHiB mepzkas-
HOI BAQI¥ i HadiAeHi HepKABHO-BAAQHUMHU ITIOBHOBAXKEHHSIMH, a TAKOXK 0CO0OH,
dKi HaZliAeHI BAQOIHUMH TOBHOBAXKEHHSIMU i 3AIMCHIOIOTE (PYHKIII{ opraHiB mic-
11eBOro caMoBpaayBaHH4. 1[0 cToOCyeThCS ITOHSTTS CAY?KO00BHX 0Cib opraHiB aep-
JKaBHOI BAQIU Ta OPraHiB MiCIIEBOTO CaAaMOBPAAYBaHHS, TO 0 HUX MOXKHa BiJI-
HECTH BCiX iHIIHX 0cib, aKi 3ab6e3medyoTh peaaizallito (pyHKIIiE opraHiB aep-
JKaBHOI BAQZIY Ta OPTaHiB MiCIIEBOTO CAMOBPAAYBAHHS, a TAKOXK MiIAbHICTD I10-
caoBUX 0Cib.

Ha Binminy Bim Konctutywii YkpaiHu, KpuMiHaabHe 3aKOHOIABCTBO HE BHU-
OKPEMAIOE IIOCAJIOBUX OCi0, a BKHWBAE POMOBE MOHATTS «CAyKOOBi ocobm», sKi
BiAHOCATBCS 0 CIIEL[iaABHOTO Cy0’€KTa KPUMiHAABHO-IIPABOBUX BiAHOCHUH. 3Trif-
HO 3 IPUMIiTKOI0 10 cTaTti 364 HoBoro KpuMiHaabHOTO KOAEKCY YKpaiHu, IKUH
HabpaB yuHHOCTI 3 1 BepecHa 2001 poky, m0 cAyzKO00BHX 0Ci0 3aKOH BiTHOCHUTH
4 kareropii ocib, sIKi MOCTiIHHO YU TUMYACOBO:

1) 3mificHIOIOTE (PYHKIII IpeACTaBHUKIB BAAIH;

2) ob6itiMaroTh ITI0Caau Ha ITiAITPUEMCTBAX, B YCTAHOBAX, YH OpraHi3alliax He3a-
A€IKHO BiJ (pOpM BAACHOCTI, TTIOB’sI3aHi 3 BUKOHAHHSIM OPraHi3alliffHO-pO3Iopsaa-
YUX 000B’SI3KiB;

3) obifiMaroTh mocaay y TaKHUX CaMHX OpraHi3allifiHO-IIpaBOBUX CTPYKTYpPax i
IIOB’s13aHi 3 BUKOHAHHAM aAMiHICTPaTUBHO-TOCIIOAAPCHKUX 000B’I3KiB;

4) BUKOHYIOTH 3a3Ha4€eHi 000B’I3KH 3a CIIEIiaABHUM PO3MIOPSIAKECHHIM.

Cayx60BUMH 0co0aMU TAKOK BH3HAIOTHCS iHO3eMIIi Ta ocobu 6e3 rpoMaasdaH-
CTBa, sIKi BUKOHYIOTH 3a3Ha4€eHi 000B’sI3KH. ¥ 3aKOHOIABCTBI YKpaiH1 HeMae Ae-
TaAbHOTO BH3HAYEHHS ITOHSTH «IIPEACTAaBHHUK BAQIM», «OPTaHI3aALIHHO-PO3IIOPSII-
4i Ta aaMiHiCTPaTHBHO-rocIiofapchbKi yHKII (000B’s13KH)». BoHO HaBOAUTHCS
OOKTPUHAABHO B HAYKOBHUX ITpalldX, a TAKOXK V PO3’ICHEHHIX [I0CTaHOBU [1aeHy-
My BepxoBroro Cyny Ykpainu Big 26.04.2000 poky Ne 5 «IIpo cynoBy IpakTHUKY
Yy CYZOBHX CIIpaBax IIPo XabapHUIITBO.

Y HayKOBHUX [OCAIPKEHHSX YKPaiHCBKHX y4eHUX-TIPaBO3HABIIIB IMiAXOAU 10
BHU3HAYEHHS I10CAI0BOI i CAyKO0BOi 0COOM € HEOAHO3HAYHHUMU. BueHi-aaMiHi-
CTPaTHUBICTH OPIEHTYIOTHCS Ha yIIPaABAIHCHKY (DYHKILIIO IIPH BU3HAYEHHI I10Ca10-
Bol ocobu Ta KaacHpikallii nep:KaBHHUX CAyKOOBIIB. BiabInicTh 3 HHX ITOB’A3y€e
IIOHSTTS II0CAO0BOI 0COOU 3 XapaKTEPOM II0CaaHU K IIEPBUHHOTO €AeMEHTa Aep-
JKaBHOTO OPTaHy UM OPTaHy MiCIIEBOTO CAMOBPSIAYBAHHS!; iHIIII — 3 XapaKTepoM
HasBHUX [IOBHOBaXKE€HBb2. 3BUYANHO [IPY BU3HAYEHH] 3araAbHOTEOPETUYHOTO T10-
HSITTS II0CanoBoi ocobu 1o yBaru 0epyThcd, HacaMIIepe, AePKaBHO-BAAIHI [TOB-
HOBazK€HHH, OCKIABKH, IK BOHH BBarKalOTh, YIIPABAIHCEKI BiJHOCHHU HEMOXKAHBI
6e3 BaamHOTO Ccyb’eKTa.

B aaMiHiCTpaTHBHO-IIPABOBOMY PO3yMiHHI ITOCAI0BOI0 OCOOO0I0 BU3HAETHLCH
cAy>KOO0Bellb, MiIABHICTH SKOT'0 IIOB’d3aHa 3 peaaizallieio yIrpaBAIHCBKHUX (PYHK-
it 1 aKUH HamiA€HHUI BAQIHO-PO3NOPSAINME NOBHOBAXKEHHIMES,

JIoKTpHUHa BYEHUX y T'aAy3i KpUMiHaABHOIO IIpaBa LMIoA0 BU3HAYEHHS I10Ca00-
Bol ocobu gK Ccy0’eKTa KpPHUMiHAABHOI BiIIOBiMaABHOCTI 3BOAUTHCH [0 TOTO, IO
Taka ocoba HagiAeHA BAAQIHUMU IOBHOBAaXKEHHSIMU, TOOTO € IIPeACTAaBHUKOM Op-
raHiB [epsKaBHOI BAaAM Ta OPraHiB MICIIeBOTO CaMOBPSAyBaHHS, BUKOHYE opra-
Hi3alliiHO-PO3MOPAAY] YU aaAMiHICTPATHBHO-TOCIIOAAPCHKI 000B a3KMu*.

1 Anexun A.I1., Kosnoe FO.M. AnMuHUCTpaTHBHOE paBo. — M., 1995, — 4. 1. — C. 150.

2 IMempoe I'.F. K TIOHATHIO TOAXKHOCTHOTO AMnia. // [TpaBoBemenue. — 1974. — No 6. — C. 36.

3 [epskaBHe ympaBainms: Teopis i mpakTuka / 3a 3ar. pex. B.B. ABep’sinoBa. — K. FOpinkowm Iurep,
1998. — C. 195.

4 MTydopoe O.0. [To muTaHHSA TIPO MOHSATTS CAYKO0BOI 0COOHM K Cy6’eKTa CAYKGOBHUX 3A0YMHIB. / /
Bicuuk KuiBcbkoro yHiBepcurery. — Cepisa: FOpuauuni Hayku. — Bum. 32 — K. 1993. — C. 88—93.
Bosuwkenkur B.B. CayzkebHoe nipectyriaeHue. — M.: FOpucts, 2000. — C. 96—141.
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Jlo mpenCcTaBHUKIB BAQU SIK CYO'€KTIB CAY?KO0BHX 3A0YHHIB BiTHOCATH 0Ci0,
9Ki 3iACHIOIOTh 3aKOHOZaBYy, BUKOHABYY Ta CYZAOBY BAaAy, IPOKYPOPIB, CAif-
4HX, a TAKOXK IIPAlliBHUKIB AeP3KaBHUX HATASIOBUX Ta KOHTPOAIOIOYUX OpPraHiB,
HaIiA€HUX Y BCTAHOBACHOMY 3aKOHOM ITOPSAKY PO3NOPAAINMHU IIOBHOBaXKEHHSI -
MH CTOCOBHO 0Ci0, sIKi He mmepefyBaroTh IIO0 HUX ¥ CAY?KO0BOMY IiATIOPSAKY-
BaHHIi, ab0 HaiAeHi IpaBoM HpHUIMAaTH pillleHHs, 0OOB’SI3KOBI 0 BUKOHAHHS
Pi3UYHUME a TAaKOXK IOPUANYHUMHU 0CODaMU He3aAeXKHO Bif IX BimoMdoi miaro-
psaxkoBaHOCTI. /1o HUX BiIHOCATHCS ITOCAM0BiI 0COOM OpraHiB MiCIIEBOTO caMo-
BpsSAyBaHHSA (OeNyTaTH MiCIIEBUX pall, KEPIBHUKH OpraHiB MiClIEBOTO CAMOBPSI-
[yBaHHS), 8 TAKOXK I10Ca/10Bi 0COOU IPeACTaBHUIILKOI0 Ta BUKOHABYOI'0 OPraHiB
ABToHOMHOI Pecniybaiku Kpuwm (memyratu APK, uaenn Panu MinictpiB APK, ke-
PIBHUKHU IIUX OpraHiB BAAIH).

OprawnizamitiHo-po3nopsaadi dyskriii (y KK — 000B’a13KH) 1TOB’13yI0ThCS i3 3mitiC-
HEHHAM KEepiBHHIITBA B MiHicTepCcTBax, IHINMNUX IIEHTPAABHUX OpraHax BHKOHAaB-
40i BAQOU Ta OopraHax MiCIIEBOr0 CaMOBPAAyBaHHS, Ha AEP3KABHUX, KOMyHaAb-
HUX, IPUBATHUX TiATIPHEMCTBAX, B yCTAHOBAaX Ta opraHisalligax. BukonanHga ITux
YHKILI# ITOKAAZIEHO Ha KEPiBHUKIB Ta iX 3acTymHHUKIB. Tpeba 3a3Ha4YUTH, 110 B
Ha3BaHi#l moctaHoBi [Iaenymy BepxoBHoro Cyay Ykpainu (myHKT 1) mo cyb’ekra
CAy?K00BUX 3A0YHMHIB BiflHECEHI OpUragupu BUPOOHUYINX Opuramd. SIKIIo K BUXO-
OUTH 3 IIOAOXKEHb npuMiTku no crarti 364 KK, To ix Tpeba 3apaxoByBaTH OO
cAyzx00Bux ocib. [Tporte, miaxia, 3rigHO 3 SKHUM I KaTeropis ocid HaAeKUTH OO
CAY?KOOBUX, € CYMHIBHHUM, OCKiABKH OCHOBHE IIOBHOBAaXKEHHs OpuUragupa Ha po-
604YoMy MiCIli — BUPOOHUYHUH HPOIIEC; IO CYTi, BiH € POOITHUKOM.

AnmiHiCTpaTHBHO-TOCIIONAPCHKI (DYHKIII (000B’I3KM) IIOB’I3YIOTECS 3 yIIpaB-
AIHHAM [ep3KaBHUM, KOACKTUBHUM YU IIPUBATHUM MafHOM. []o cAyzK00BHUX 0Ci0
3a 1miero (PYHKILEI HaAeXaTh KEPiBHUKH Ta 3aCTYIIHHKH KEPiBHUKIB Bimro-
BimHUX CAy?K0. 3riHO 3 MOAOKEHHIM 3aKoHY YKpainu «[Ipo gep:kaBHY CAyKOy»
10 TIOCAI0BUX 0Ci0 BiJHOCATHCH TAKOXK [AEPKABHI CAYKOO0BIIi, HA TKUX II0OKAAIE-
HO 3[iHiCHEHHS KOHCYABTATUBHO-Hopaqdux pyHKIiH (ctarta 2). HopmaTuBHOTO
BH3HAYEHHs, 1110 TaKe KOHCYABTATUBHO-A0Paadi (DyHKITiT, HEMae.

3a HOKTPUHAABHUM MiaX0A0M 34iHCHEHHS KOHCYABTATUBHO-I0PAIINX (PYHKILIH
IIOEHYETHCHA 3 BUKOHAHHAM ITOBHOBAXKEHB, SIKi He TATHYTH 32 COOOI0 IOPUIUYIHO
3HAYUMHUX HaCAAKIB. ITig KOHCYyABTATUBHUMH PO3YMIIOTh OPTaHH i CAY2KOH, 1110 BH-
KOHYIOTH I0paadi (PYHKILT, CAy?KO00Bi 0COOM SIKHX [OIIOMATAIOTh IOPagaMU, PEKO-
MEHIAIlISIMH 3 BiOIIOBIIHUX IUTAHB. [[OIIOMIZKHI CAyzKOHM — Ile y3araabHeHa Ha3Ba
HiAPO3aiAiB [epKaBHUX OPraHiB Ta OPraHiB MiCIIEBOIO CaMOBPSAAyBaHHd Ta ix amna-
party, sKi 3abe3rnedyoTh (PYHKIIIOHAABHY JiIABHICTE IIUX OPTaHiB.

o miei kaTeropii mep3kaBHUX CAYKOOBIIB, Ha AYMKY aBTOpa, HaAeXKaTh €KC-
IIepPTH, KOHCYABTAHTH, creliaaictu Cekperapiaty Ilpesuaenta Ykpainu, Cekpe-
Tapiaty BepxoBHoi Pagu Ykpainu i anaparty Kab6inery MinicTpiB Ykpainu (Tpers
i yeTBepTa KaTeropis cAyKOO0BIiB); ceriaaicTi MiHiCTEepCTB, iHIIHX IEHTPAAD-
HUX OpPraHiB Aep:KaBHOI BHKOHAaBYOI BAQ[U, CIIElliaAicTH amapaTy MiCLeBHUX
[ep3KaBHUX aaMiHicTpalliii (I’aTa KaTeropisd) Ta creniaaicTu BiAmoBiAHUX Oep-
JKaBHUX OPTaHIB i CTPYKTYPOBUX ITiIPO3/IiAiB.

[ToaroskenHa npuMmitku no crarti 364 KK He BiZHOCHUTBH 10 KaTeropiro aep-
JKABHUX CAYKOOBIIIB, SIK i BiATIOBiAHUX CAY>KOOBHUX 0Ci0 OpraHiB MiCIIEBOTO ca-
MOBPSAyBaHHH, 10 Cy0’€KTIB KPHUMiHAABHO-IIPABOBUX BiHOCHH. Y KpPUMiHAAB-
HO-IIPABOBOMY ACIIEKTiI MHOHSTTAM «CAY3KOOBi 0COOM» OXOIIAIOIOTBCS ITOCAIOBi
ocobu, IKi BUKOHYIOTEH (DYHKIIIl SIK IIyOAiYHOTO, TaK i HEMyOAIYHOTO XapaKkTepy.

SIKIII0 BUXOOUTH 3 OYKBAABHOTO TAYMAY€HHSI [TOAOXKEHHS IIYHKTY 2 IPUMITKH
no crarti 364 KK Ykpainu, cAyzk00BUMU 0cobaMI BU3HAIOTHCH iHO3eMIIi Ta 0Co-
6u 6e3 TrpoMagHCTBA, AKi BUKOHYIOTH OPraHi3allifHO-pPO3IMOpaadi YU aaMiHi-
CTPaTUBHO-TOCIIOAAPCHKI 000B’A3KU. 3a CBOIM 3MiCTOM TepMiH «yHKIIi(» He TO-
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TOXKHUU TepMiHy «000B’sI3KM». Y Teopil mpaBa (PyHKIlis BHU3HAYAETHCSI IK Ha-
IpgM OiFIABHOCTI OpTaHiB mepsKaBHOI BAaAH, iX colliaabHe IpHU3HAYEHHS, 3aB-
[JaHHS] B CHCTEMI Aep:KaBHOTO MexXaHi3My (Hanpukaazn, BepxoBHa Pana Ykpainu
HaiAreHa 3aKOHOJABYOI0 (PYHKIIIE€I0, OPTraHN BUKOHABYOI BAQIH HAMIACH] yIIpaB-
AlHCBKHMU (PYHKILSIMH; CyZ0Ba Baaga — BUKOHYE (DYHKILI0 IpaBocynnd). Tep-
MiH «0OOB’I3K1» OPTaHIYHO IIOB’I3aHUN 3 TEPMIiHOM «IIOBHOBaXKEHHS», OCKIABKH
3MiCTOM IIOBHOBAZKEHB € IIpaBa Ta 000B’sI3KH Oy1b-SIKOI I10Ca0BOI Ta CAyzK00BO1
ocobu.

PesyabTaTu mocaifizkeHb HAyKOBOI AiTepaTypH 1 3akKOoHOmaBCTBa YKpaiHu
CBig4aTh PO PO36izKHOCTI ITOHATH IT0CA0BOI i CAy>K00B0O1 0CO6H, SKi MOSICHIO-
IOThCS, HacaMIlepe, raAy3eBo-IIpaBOBUM IIiAXOA0M A0 ix Bu3HadeHHd. Ha gym-
Ky aBToOpa, TaKOTo HifXoAay He Ma€ OyTH, OCKIABKH HEOJHO3HAYHICTh BU3HAYEH-
H4 IIUX IIOHATH CTBOPIOE ITpobAeMH y IIpaBo3acTocyBaHHI. OMHO3HAYHUM € # Te,
LII0 Y ITPaBOBOMY PO3YMiHHI 32 CBOIMH (PYHKIIISIMH i TIOBHOBaXKEHHSIMH «II0CA0-
Bi 0COOM» Ta «CAY?K00Bi 0COOM» — 1€ HETOTOXKHI MOHATTS. A TOMY IX BUBHAUEHHS
IIOBHHHO JaBaTUCh Ha 3aKOHOaBYOMY PiBHi 3 METOIO PO3B’d3aHHH «Bi4HOI» IIpO-
6aeMU.
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KPUMIHAJNIbHO-NMPABOBA OXOPOHA
KOHCTUTYLIMHOIO NPABA TrPOMAASIH
HA HEAOTOPKAHHICTb NMPUBATHOIO XUTTA

M. AHApyLKoO,
KaHAMAAT IPUANYHUX HayK, OOLEHT,
3aBigyBad kadeapu KpMMiHanbHOro npaea Ta KpMMiHOMOr |
KuniBCbKOro HauioHanbHOro yHiBepcuteTy iMmeHi Tapaca LLeByeHka

Crarrero 32 Korcruryuii YKpaiHu IPOTOAOIIEHO, 10 HiXTO HE MOXKe 3a3HaBa-
THU BTPYYaHHS B HOro ocoOucTe i ciMmeliHe KUTTH, KPiM BUIIAIKIB, ITepeadadeHux
Koucruryniero Ykpainu. 30upanHs, 30epirans, BUKOPHUCTAHHS Ta IIOIITHUPEHHS
KoH(iaeHIIiHHOI iHpopMarltii 1po ocoby 6e3 il 3roau He HOIIYCKAETHCS, 32 BUHSIT-
KOM BUIIQIKiB, BU3HAYEHUX 3aKOHOM, i TIABKH B iHTepecax HaIliOHAABHOI Oe3Ire-
KH, EKOHOMIYHOT0 n00po0yTy Ta mmpas AroguHu. Kpim Toro, crarrero 31 Koncru-
TyLil YKpaiHu rapaHTyeThCda TAEMHHUIIA AUCTYBaHHS, TEAE(DOHHUX PO3MOB, TEAE-
rpadHoi Ta iHmoi KopecmoHaeHIli, a crarrero 30 — HEZOTOPKAHHICTD KHUTAA.
BuHATKM 3 KOHCTHUTYLIMHOIO IIpaBa Ha TAEMHHUIIO ANCTYBaHHS, TeA€(DOHHHUX
po3MoOB, TeaerpadHoi Ta iHII0I KOPECHIOHAEHITIT MOXKYTH OyTH BCTAHOBAEHI TiABb-
KU Cy[OM y BUIIaJKaX, IepeadadeHuX 3aKOHOM, 3 METOIO 3aIl00iraHHs 3A0YHHY
41 3’ICyBaHHY iCTHHHU ITi[ Yac pPO3CAiAyBaHHS KPUMIHAABHOI CIIpaBH, SIKIIO iH-
LITUMH CIIOCOOaMU ofep3KaTH iH(popMallito HeMOXKAUBO. CIIIABHUM A 3a3Hade-
HuX crated KoHcruTyil YKpaiHu € 00’€KT IpaBoOBOI OXOPOHH — IIpaBa rpoMa-
OSH Ha HEJOTOPKAHHICTB iX IPHUBATHOIO XKHUTTH, 9Ki MOXKHA PO3TAIAATH 4K
006’eKT KpUMiHaABHO-IIPABOBOI OXOPOHH HOpMaMi KpHMiHaABHOTO KOIEKCY YK-
painu (maai — KK).

3asHa4yuMo, II0 OPHU IMiATOTOBII IIPoeKTy KpuMiHaabHOTO KOZEKCYy YKpaiHu,
arkuii 6yao npuiiHato 5 kBiTHa 2001 poky, 3aKOHOAABEIb HaMaraBCs MaKCH-
MaAbHO 3a6€e3[IeYUTH KPUMiIHAABHO-IIPABOBY OXOPOHY KOHCTUTYILIWHHUX HpaB i
CcBOOOM, AIOAWHH i TpOMaSHHHA, IIPOTOAOLIEHUX i rapaHTOBaHUX KOHCTUTYIIIE€IO
Ykpainu. 3okpeMa, KpUMiHaAbHO-IIpaBOBa OXOPOHA IIpaBa Ha HEOTOPKAHHICTh
IIPUBATHOTO XUTTH nependbadena: 1) crarrero 182 KK, 3rigHo 3 SKOI0 BU3HAETH-
cs 3A0YMHOM HE€3aKOHHe 30HpaHHd, 30epiraHHd, BUKOPHUCTAaHHA abo IOIIHPEH-
H4 KoHDineHiHHOI iHdopMmariii rpo ocoby 6e3 ii 3roay, a TaKOXK ITOIIMPEHHS Ta-
Koi iHdopMmartii y my6AidyHOMY BHCTYIIi, TBOPI, II10 IIYOAIYHO JEMOHCTPYETHCS, Y1
B 3acobax macoBoi iHgopmariii; 2) crarTero 163 KK, 3rimHO 3 KO0 € 3A09YHHOM
HOpPYILIEHHT TAEMHHUII AUCTYBaHHH, TeAe(DOHHUX PO3MOB, TeAerpadHoi uu iHIIoi
KOPECHOHAEHIIii, 110 ImepenarmThCs 3acobamMu 3B’I3Ky abo dyepe3 KOMII'IOTED;
3) crarrero 162 KK, 3riiHO 3 9KOIO0 € 3A0YMHOM HE€3aKOHHE IIPOHUKHEHHS [0
JKHUTAA YU [0 {HIIIOTO BOAOAIHHS 0COOH, HE3aKOHHE IPOBEAEHHS B HUX OTASNY YU
O0IIIyKy, a TaK caMO He3aKOHHE BHCEACHHS YH 1HIII [ii, 10 ITOPYIIYIOTH HEIO0TOP-
KaHHICTB KuTAa rpoMaagH. OCHOBHHMH Oe3nocepenHiMu ob’€KTaMH 3a3Hade-
HUX 3AOYMHIB € OKpeMi cepu rapantroBaHoro KoHcTuryliero YKpaiHu IpaBa
rpoMajsgH Ha HEBTPYYaHHS iHITUX ocib 6e3 ix 3roau y iX mpuBaTHE XKUTTH, Ipa-
BO Ha HEJOTOPKAHHICTBL SIKOTO € BHAOBHM O0’€KTOM IHX 3A04HHIB. Kpim Toro,
okpemuMu crarTaMu KK niepenbadeHa BiAIIOBiIaAbHICTE 32 PO3TOAOIIIEHHS II€B-
HUX BiZIOMOCTeH II10J0 OCOOUCTOrO (IPUBATHOIO) JKUTTS T'POMASIH: AlKapChKOI
TaeMHUL] (ctartd 144 KK); BimomMocTel IIpo IPOBEAEHHS MEAUYHOIO OTASIAY Ha
BUSBAEHHS 3apasKeHHHT BipycoM iMyHOAedilIUTy AIOAWHU UM iHIIO0I HEBUAIKOB-
Hoi iH(ekmifiHOI XBopobu crarTa 132 KK); mmopyIreHHs Ta€MHUIL TOAOCYBaHHS
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(crarra 159 KK); po3roaolieHHS Ta€eMHHUIII YCHHOBAEHHS (yAO4YepiHHHA) (cTaT-
Ta 168 KK); Bimomocte# mmpo 3axonu 0e3neKH IIofo0 ocobH, B3ATOI Ii 3aXHUCT
(crarra 381 KK); maHux mocymoBoro caincrBa abo misHanHg (crarra 387 KK).
[Ipu 1ILOMY CKAQ[ 3A04YHHY, Hepenbdbadenuii crarreio 182 KK, oueBUIHO, MOXKHA
PO3TASIIATH K 3aTaAbHHU IIIOA0 CKAAIB 3A0YUHIB, ITepeadadeHNX IIepeAideHu-
mu crartamu KK, gki, otke, OyayTh BBaXKATUCH CIIEI[iaABHUMH 1040 HBOTO.

[TpaBo Ha HeLOTOPKAHHICTE 0COGUCTOrO i CiIMEHHOTO XKUTTS, IIPABO HA TAEM-
HUIIO AUCTYBaHHH, TeAe(POHHHUX PO3MOB, TeAerpadHoi Ta iHII10I KOPEeCIOHAeHITii
Ta IIPaBO Ha HEOTOPKAHHICTD JKUTAA € OIHHUMH 3 BUIB OCOOMCTHX HEMaHOBHUX
mpaB ¢isnyHuX ocib (yacTuHa nepmia crarti 272 LUK Ykpainwu), 3micT 9Kkux cra-
HOBUTH MOKAHUBICTH (Pi3M4HOI 0COOM BIABHO, Ha BAACHHM PO3CYZ BHU3HAYATHU
CBOIO IIOBEMIHKY y cepi CBOro mMpuBaTHOIO KUTTH (cTarTtd 271 1IK).

[uBiAbHUE Komekc YKpaiHu (paKTHYHO Hepenbadac 3aXHCT IIpaBa 0cobH Ha
HEIOTOPKAHHICTH OCOOHCTOrO i CiMEeHHOTO KUTTS, IIpaBa Ha MOBary A0 TiAHOCTI
Ta 4ecTi, IpaBa Ha TAEMHHIIO AUCTYBaHHH, TeAe€(POHHHUX PO3MOB, TeAerpadHoi
Ta IHII0i KOPECIIOHAEHIII] Ta IIpaBa Ha HEJOTOPKAHHICTE JKUTAA AUIIIE Bifl [IOIITHU-
peHHd 1mpo Hei (ocoby) HemocToBipHOI iH(opMmartii. [1logo HE3aKOHHOrO IIONITH-
peBHd KoH@IneHIIiHHOI focToBipHOI iHdopMaIllii, To PaKTHUIHO 3aXUCT IIOPYyIIIe-
HOTO ITpaBa Ha MOBary [0 TiAHOCTi Ta 4ecTi MoxKe MaTH Aulle opMy 3a00pOHHU
(TpUIIHHEHHS) PO3MOBCIOIKEHHS BUITYIIIEHUX Y CBIT ra3eTH, KHUTH, KiHO(IABMY,
TeAerepesadi TOIIO 10 YCYHEHHS AOIIYIIEHOTO MOPYIIEeHHS Y1 BUAYYEHHS THpPa-
Ky Ta3eTH, KHUTH TOILIO 3 METOI0 HOT0o 3HHUIIEHHSH, 9KINO YCYHYTH IOPYIICHHS
HeMOKAUBO (cTarTda 278 LIK). Kpim Toro, 3rigHo 3i crarrero 280 LUK migasarae Bia-
IIKOYyBaHHIO MaiiHoBa Ta (ab0) MOpaabHa IIIKOAA, 3aBAaHa (Ppi3uyuHil 0cobi BHa-
CAlmOK TopylieHHsd ii 0cOOUCTHX HEMAaHHOBUX IIpaB, [0 IKHUX BiJHOCATHLCH i Ipa-
BO Ha HEJOTOPKAHHICTH OCOOHCTOTO i CIMEHHOrO0 KUTTH Ta IIPaBO Ha IIOBAary M0
rigHoOCTi Ta 4YecTi.

Kpuminaasauii konekc 2001 poky, Ha Biaminy Bim KK 1960 poky, B3araai
IPsIMO He Ilepeadadyac BiAIOBIIAABHOCTI 3a HAaKAEII Ta 06pasy, ToOTo MisTHHS, SIKi
IIOCATAIOTh Ha YeCTb 1 TiAHICTH ocobu i gKi Bu3HaBaauch 3aoumHaMu 3a KK
1960 poky.

Iadopmaitis mpo ocoby 0XOPOHSIETHCH 3aKOHOM. 3TiTHO 3 YACTHHOIO YeTBEpP-
Tor0 crarti 23 3akony «Ilpo indopmarito» Big 2 xoBTHa 1992 poky (BBP. —
1992. — Ne 48. — Ct. 650; 2000. —Ne 27. — Ct. 213; 2002. — N2 29. — Crt. 194;
2003. — No 28. — Crt. 214; 2004. — Ne 32. — Crt. 394) 3a60poHsgeTbCA 30MpaHHsI
BimoMocTeit mpo ocoby 6e3 ii monepenHbOI 3rOAM, 32 BUHATKOM BHII/IKIB, II€PEI-
b6adyeHNX 3aKOHOM. [lopsamok 30upaHHA BimoMocTed Ipo ocoby, B TOMYy 4YHCAl #
TaKUX, 1110 CTAHOBAATH KOH(DimeHIiMHy iHdopMallilo, BU3HAYAETHCSI 3aKOHOM
«IIpo indopmariiro» Ta iHITUMH 3aKOHOOABYUMH aKTaMHU.

Jep:kaBHiI OpraHU Ta OpraHisallii, opraHu MiCIIeBOIO CaMOBpPSAyBaHHH, iH-
dopmalriiiini cucTeMHu SKHX MICTATh iHgopMallilo Ipo rpoMansH, 30060B’a3aHi
BXKHMBATH 3aXO/IiB IIOZ0 3arI00iraHHs HECAHKIIIOHOBAHOTO IOCTYILy [0 Hel.

3ynmUHIOCH Ha IPOOAEMHUX ITUTAHHIX KPUMIiHAABHOI BiAIIOBiZaABHOCTI 3a He3a-
KOHHE 30UpaHHs, 30epiraHHs, BUKOPUCTAHHS Ta MOIIUPEHHI KOH(IIEHITIHHOT iH-
dopmatiii mpo ocoby, nependadenoi crarrero 182 KK, Ta 3a He3aKOHHE BUKOPHC-
TaHHA CHEliaAbPHUX TEXHIYHHX 3ac0o0iB HErAacHOIro OTpUMAaHHS iHdopMarlii, re-
penbadenoi crarrero 359 KK, ocKianbKH CpOpPMYyABOBaHI y IIMX CTATTIX CKAAIN 3A0-
YHHIB B3a€MOIIOB’sI3aHi: nepenbdaderi crarrero 359 KK fil € omHUM 3 HOIIHUPEHUX
3ac00iB He3aKOHHOTO 30upaHHs KOHDineHITiHHOoI iHdopMarltii mpo ocoly.

ITpedmemom 3nr0umHy, nepenbaderoro crarreio 182 KK, moxe Oytu Oymab-
gKa KoH(ieHIifHa iH(opMallid mpo ocoly: 1) He3aKOHHO ofepikaHa (3i0paHa);
2) moKyMeHTOBaHa; 3) gKa CTaAa BigoMa IIeBHUM 0co0aM y 3B’dI3Ky 3 BUKOHAH-
HAM HUMH IPOoecifiHUX 41 CAYKO0BHX 000B’I3KiB.
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I[Tin rconpidenyiiinoro indpopmauiero po3yMitoTh BiOMOCTI, IKi 3HAXOAATE-
Cs y BOAOIHHI, KOPUCTYBaHHI ab0 pO3MOpsAIKEeHH] OKpeMUX (PiI3UIHUX YU IOPHU-
JOUYHUX 0Ci0 i mOIHpPIOIOThCH 3a ix 6asKaHHAIM BiAIOBiAHO 10 nTependadeHux HU-
MU yMoB (dactuHa apyra crarti 30 3akony «IIpo iHpopmarriior).

IHdopMmaltiss mpo ocoby — I1e CYKyIIHICTh JOKYMEHTOBaHUX abo IIyOAidHO oro-
AOILIIEHUX BimoMocTell mpo Hei. [IkepeaaMH NOKyMeHTOBaHOI iHdopmarliii mpo
MocTi IIpo oco0y, 3ibpaHi Aep:KaBHUMU OpraHaMU BAaIU Ta OpraHaMHU MiCILIeBO-
ro caMOBpAAyBaHHA B MeXaxX CBOIX ITIOBHOBaXKeHb (cTrarTa 23 3akony «IIpo iH-
dopmariiro).

YuHHe 3aKOHOJABCTBO HE MICTHTB IepeAiky BUAIB iH(opmartii mpo ocoly, saKi
MOXKYTb BHU3HABATHUCHh KOHMDIAEHIIHHUMHN, a TAaKOK He BHU3HAYAE IIOPS/IOK BU-
3HaAHHS THX YH IHIIUX BUAIB BiZloMOCTeH Ipo ocoldy KoH@ineHIIifiHO0 iH(popMa-
miero. 3rigHo 3 yacTHUHO 1’aToro ctaTti 30 3akony «I1po iHdopmariiro» rpoMas-
HU, IOPUAUYIHI 0COOH, sIKi BOAOZiIOTE iH(popMallie€ro mpodeciiiHOro, AiAOBOTO, BH-
pobHMYOro, 6aHKiBCHKOT'0, KOMEPILHHOIO Ta iHIIIOTO XapaKTepy, OAePKAHOI0 Ha
BAACHIi KOIITH, ab0 TaKOI0, IKa € MPEeAMETOM iX IpoecifHOTO, MIAOBOTO, BUPOO-
HUYOro, 6aHKIiBCHKOr0, KOMEPIIHHOTO Ta IHIIIOTO iHTEpPeCy i He MOPYIIYE mepe-
0adeHOi 3aKOHOM TAEMHHUIL, CAMOCTIHHO BH3HAYAIOTH PEKUM HAOCTYILY MO0 Hel,
BKAIOYAIOYH HAAEIKHICTB ii 40 KaTeropii KOH(MiAeHIIIFHO1, Ta BCTAHOBAIOIOTD [IAS
Hel cucTeMy (cmocobu) 3axXUCTYy.

Ile rToAOKEHHS CTBOPIOE CYTTEBI TPYAHOILI ITpH 3acTocyBaHHi craTTi 182 KK,
OCKiABKH HeoOxinHo, 11106: 1) iHdopwmaliig po ocoby, sika npo Hel 30upaeThCd,
30epiraeTbCsl, BUKOPHUCTOBYETHCS YU MOIIUPIOETHCS, OyAa TAKOI0 0COO0I0 BH3HA-
JeHa 9K KoHigeHIli#iHa; 2) ocoba, sska 36upae, 30epirae, BUKOPHUCTOBYE YU I10-
TN PIOE TaKy iH(opMallito, yCBiloMAIOBaAa, 1110 IIOTEPITiANM iH(opMallid BU3HA-
JyeHa 9K KoH(iAeHIIifHa. Y 3B’43KY 3 IIUM BUHHUKAE JeKiAbKa 3allUTaHb: 1) IKUM
4yHHOM ocoba Mae iHdopMyBaTH iHIINX 0Cib (OBOAUTH [0 iX BimoMa) IIpo Te, 110
IIeBHi BimoMocTi n1po Hei € KoHDineHITifiHOoI0 iHdopMalli€lo; 2) YU JOCTATHLO [IAS
IIPUTSTHEHHS 0COO0M M0 KPHUMiHaABHOI BimlloBimasbHOCTI iHKpuUMiHyBaTH iif Te,
1o iHdopmarig npo iHiry ocoby, SKy BoHa 30upae, 30epirae, BHKOPHCTOBYE abo
IIOIINPIOE, TAKOI0 0COO0I0 BU3HAUEHA IK KOH(MiAeHIIifiHa, TOOTO € IPUILYIIeHHS
11010 TAKOTr0 XapakTepy iHdopmartii? Ha xxaab, YMHHE 3aKOHOJABCTBO B iHGOP-
ManifiHiéi cdepi He Hazlae MOKAUBOCTI JaTH OOQHO3HAYHI BiJIIOBiAl Ha IIi Ta iHIIi
3alIUTaHHS, 110 CTBOPIOE CYTTEBI TPYAHOII IIPU 3acTocyBaHHi craTrTi 182 KK.

JAsT OKpeMHUX KaTeropifi TpoMaasgH 3aKOHOJABCTBOM BCTAHOBAECHO 000B’I30K
30epiraT B TAEMHUIII IE€BHi BiJOMOCTi IIpO TpOMadH, dKi iM cTaan Bigomi y
3B’I3Ky 3 BUKOHAHHSAM HpPOogeciiHuX YH CAyKO0BUX OOOB’SI3KiB, TOOTO dKi € ix
npodeciiinoio (cayk60BoI0) TaemHUIler0. Hampukaan, 3rimHo 3i crarrero 8 3a-
KoHy «IIpo HoTapiatT Bim 2 BepecHd 1993 poky (BBP. — 1993. — Ne 39. —
Crt. 383) HOoTapiycu Ta cAyk00Bi 0CO0H, IKi BUNMHSIOTH HOTApiaAbHi i, 3000B’13a-
Hi IoAep:KyBaTH TAEMHUIIO ITHX Aifi. OG0OB’SI30K MOoAepKAHHS TAEMHHUIL BYUHIO-
BaHUX HOTAPiaAbHUX [i#i MOITUPIOETHCA TAKOXK Ha 0Ci0, SKUM ITPO BUMHEHI HOTa-
piaabHi Ail cTaAa0 BiZOMO y 3B’SI3KYy 3 BUKOHAHHAM HHMH CAY?KOOBHX OOOB’S3KiB
(TpaliBHUKYU Cydy, IPOKypaTypH, OpraHiB Ai3HAHHH i CAiACTBA, IIOAATKOBUX Op-
rauiB Tomro). Lliero k crarTero epeadadeHi i BUITaAKKW, KOAW HOTapiyC MOXKe I10-
BiIOMHUTH KOMIIETEHTHHUM OpraHaM BiIOMOCTI, IKi € HOTapiaAbHOI TAEMHUIIEIO.

3rigHo 3i crarTero 46 3akony «IIpo iHpopmallito» He IMiaAITraloTh PO3TOAOIIIEH-
HIO BiJOMOCTI, III0 CTOCYIOTBECH AIKapCBKOI TA€MHHIL, I'POLIOBUX BKAAIB, IIPU-
OyTKiB BiZ NiATIPUEMHHUIIBKOI MiIABHOCTI, YCHHOBACHHS (VZI0YEePiHHS), ANCTYBaH-
Hs, TeAe(POHHUX PO3MOB i TeaerpaHHUX ITOBIJOMAEHB, & TAKOXK SKi CTAHOBAATH
iHIIy TAEMHUITIO, KPiM BUITA[KIB, NepenbadeHux 3aKoHOM. Bimomocti, 1110 cra-
HOBASATDH ITPOeCifiHy TAEMHUIIO IEBHUX KaTeropiii ocib, 3aBKAU ITOBUHHI BU-
3HABAaTHUCh TAKUMH, 110 € KOoHQiAeHIIi#HOI iHpopMaliiero nmpo ocoby. Po3roao-
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IIeHHS 3a3HadeHux y crarti 46 3akoHy «[Ipo iHdopmariiro» BigomocTeil MoKe
KBaaiikyBaTuch abo 3a crarrero 182 KK, abo 3a crielriaaAbHUMU 100 Hel cTat-
Tamu 145, 163, 168 KK.

3 06’°ekmueHoi CMOPOHU 3A0UUH XapPaKTEPU3YEThCH ABOMa (hopMaMU HOro
BYMHEHHH: 1) He3aKOHHe 30upaHHs, 30epiraHHs, BUKOPHUCTAHHA a00 IIOITHPEHHS
KoHQineHIIiHHOI iHdopmartii mpo ocoly 6e3 ii 3roau; 2) momupeHHsT KOH(MiIeH-
nitiHoi indopmartii mpo ocoby y mmyOAIYHOMY BHCTYIIi, TBOPi, 110 IIyOAIYHO AEeMOH-
CTPYETBHCH, YU B 3acobax macoBoi iHdopwmarii. [lepenbauenunii crarrero 182 KK
3A0YUH MiCTHUTH (POPMAABHHUH CKAQL. 3AOYHH € 3aKiHYEHUM 3 MOMEHTY BYHUHEHHS
Oyab-sIKOTO 3 ImepeabadeHux QUCIO3HULIEIO i€l CTaTTi MisTHb.

[Tin He3arxoHHUM 36upanHsim KoHDineHiHHOI iHpopMaliii po ocoby po-
3yMiIOTh nOOyBaHHS Oyab-9KUM IIPOTHIIPABHUM CIIOCOO0M BimomocTeli IIpo 0co-
Oy, sIKi BiAIIOBiHO 0 3aKOHOAABCTBA YKPAiHW CTAHOBAATH ii KOH(iAEHIHHY
iH(popMallito: BUKpaZeHHs AOKYMEHTIB YU HEe3aKOHHE O3HaMOMAEHHS 3 IOKY-
MEHTaMH, 110 MICTSTh TaKi BiloMOCTi, Oyab-IKHUM CIIOCOOOM, 3aBOAOLIHHS Oy Ib-
AKHUM IHIIMM CIIOCOOOM TaKMMH AOKYMEHTAaMH, MHifICAYXOBYBaHHHS YCHHUX PO3-
MOB, OIIUTYBaHHS 0Ci0, sIKi BOAO{I0OTh TAKMMH BiZIOMOCTSIMHU, OZIEPZKAHHS TaAKUX
BiZoMoOCTeH 3a IAaTy, IIASXOM 3aCTOCYBaHHS IIOTPO3, BEAEHHS CIIOCTEPEKEHHS
3a MOBEIIHKOIO0 0COOH, ITPOCAYXOBYBaHHA TEAE(POHHUX PO3MOB TOIIIO.

3rigHo 3 YacTHHaAMHU APYTolo, TPEThOI0, YeTBePTOo cTaTTi 31 3akony «IlIpo iH-
dopmariiro» 36epiranHda iHgopMalii mpo rpoMasH He IIOBUHHO TPUBATH JOBIIIE,
HiXK I1e ITepea0adeHo aasd 3aKOHHO BCTAHOBAEHOI MeTH. [0 BioMocTe# IIpo iHITy
ocoby, 3i6paHuX BiAIIOBIIHO 1O YHHHOIO 3aKOHOAABCTBA AE€PKaBHUMHU OpraHa-
MM, OpraHisalliiMH i II0CafoBUMH 0COOaMH, HOCTYII CTOPOHHIX 0Cib 3a60poHsI-
€TBCH.

He3zarxonHum 36epizannsam kKoudineHmiinoi indgopmariii mpo ocoby Tpeba
BBazkaTH: 1) 30epiraHHA MHCHBMOBHX JOKYMEHTIB Ta IHIINX MaTepiaaAbPHHUX HO-
ciiB, mo MicTaTh Taky iHdopmailito, 0ocobor0, IKa HE3aKOHHO 3ibpasa Taky iH-
dopmMmaliito, 91 0cobor0, SIKil Taka iHdopMallid cTasa BizoMa y 3B’SI3Ky 3 BUKO-
HaHHAM OpodeCciiHUX YU CAYzKO00BUX 000B’I3KiB; 2) 30epiranHs 3i0paHoi y BcTa-
HOBAEHOMY 3aKOHOJABCTBOM IOPAAKY KOHMineHIi#iHOI iHdopMmarlii moHasn Tep-
MiHH, BU3Ha4eHi 3akoHOM. YactuHa yeTBepTa crarti 31 3akony «Ilpo indopma-
I[ilo» MICTHTBH 3arasbHe IIPaBHAO, LIO 30epiraHHsa iHdgopwMmalil Ipo rpomMandaH
He Ma€ TPUBATH [OBIIIE, HiXK Iie HeOOXiTHO IAT BCTAHOBAEHOI 3aKOHOM MeTH. Lle
IIPaBUAO CTOCYETHCS iH(popMallil Ipo rpoMaasH, 3i6paHoi y BCTAaHOBAEHOMY 3a-
KOHOM HOpanKy. TepMmiHu 30epiraHHa OKpeMUX BHUAIB KOHQIimeHIIHHOI iHdop-
Mallii mpo rpoMaasH BU3HAYAIOThECS 3aKOHOIaBCTBOM, IK€ PErAaMeHTYE IIicTa-
BHU Ta HOPAMAOK 30upanHsa i 30epiraHHa Takoi iHgopmairii. 3rifHO 3 YaCTHUHOIO
oBaHanuaTow crarTi 9 3akony «I[Ipo omepaTHBHO-PO3UIYKOBY MiFABHICTBE» Bif
18 arororo 1992 poky ogepzKaHi BHACAIJOK OIIE€PaTHBHO-PO3IIYKOBOI MiIABHOCTL
BiIOMOCTI, III0 CTOCYIOTBCH OCOOHCTOIO IKUTTS, YECTi, TiJHOCTI AIOAUHU, SIKIIO
BOHHM He MicTaTh iHdopwmaliil 1po BUMHEHHs 3a00pOHEHUX 3aKOHOM [i#, 36e-
piranHIO He mimadramThb i MaroTh OytTu 3HUIIEeHI (BBP. — 1992. — No 22. —
Crt. 303). BimomocTi, 1110 CTOCYIOTHCS OCOOUCTOTO KUTTSI, YECTi, TiTHOCTI AIOIU-
HU, 3i0paHi B pe3yAbTaTi oIepaTHBHO-PO3UIYKOBOI MiIABHOCTI, He IIiIAATaIOTh
repenadi i po3roAoIIeHHIO (YacTHHA TpUHaAUaTa craTrti 9 3akony «IIpo omepa-
THUBHO-PO3IIYKOBY MiFIABHICTE» i3 3MiHaMM, BHECEHUMHU 3akoHOM Bin 18 ciunga
2001 poky (BBP. — 2001. — Ne 14. — Crt. 72).

3rimHo 3 ab3arieM ApyruM 4acTUHH TpeThoi craTrti 22 3akony «I1po opranisa-
LiHHO-TIPaBOBi OCHOBU OOPOTHEOU 3 OPraHi30BAHOI0 3A0YUHHICTIO» Big 30 uepBHS
1993 pokKy MOKYMEHTH Ta iHIIi mAKepeaa, 10 MIiCcTATh iH(OPMAIlio, OAepKaHY
CHeliaAPHUMH Hifipo3airamMu 1o 60poTebi 3 OpraHizoBaHO 3A0UYHHHICTIO Ta ix
CIiBPOGITHUKAMH, HE IOB’A3aHy 3 BUMHEHHSIM 3A0YHUHIB YU IHIIUX [IPABOIIOPY-
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IeHb 3 60Ky PI3UYHUX OCI0, I AAATAIOTh 3HUIIEHHIO HE Ii3Hillle IIIEeCTH MiCSIliB
3 nH4g ix ogepzkanHga (BBP. — 1993. — No 35. — Crt. 358).

BukopucTaHHd i nomupeHHs iHdopMalii 111o10 0cCo6HUCTOTO KUTTH IPoMad-
HUHa 0e3 #oro 3rogu 0coboio, SKa BOAOMIE BiAIIOBIAHOIO iH(MOPMAII€I0 BHACAI-
[OK BUKOHAHHS CBOIX CAYKO00BUX 000OB’SI3KiB, a TAKOXK IOPYUICHHS MOPAOKY
30epiraHHg KoH(iAeHITIMHOI iHpopMallil € TOPYIHIEHHIMU 3aKOHOJABCTBA IIPO
iHpopMaliiro, nepenbadeHuMu crarrero 47 3akony «I1po iHdopmariiro», SKi TAT-
HYTb 3a CO00I0 AUCIIHMIAIHAPHY, TUBIABHO-IIPABOBY, aAMIiHICTPATHBHY ab0 KpH-
MiHAABHY BiAIIOBimaABHICTE (a63a1ii 1eB’dTh, OMUHAAISTD YaCTHHU APYTol cTaT-
Ti 47 3akony).

He3arxoHHe nowupeHHst KOHDineHIIifiHOoI iH(opMallii mpo ocoby — 11e He3a-
KOHHeE JOBEAEHHH [0 BiloMa CTOPOHHIX ocib Takoi indopwmarii 6e3 ii sronu, BUn-
HeHe 0co0o010, sgKa 3000B’s13aHa 30epiratTy ii B TAEMHHUILI: yCHE YK ITUCHMOBE II10-

3akonoMm «IIpo iHcopMmariito» TepeadadeHo, 10 JOCTYII A0 iHdopMaltii, 1o Mic-
TUTHCS B OPIIIHHUX JOKYMEHTaX, 3MiHCHIOETHCS Ha OCHOBI iH(pbopMaliitiHoro 3amnu-
Ty 3alliKaBA€HOI 0coOH, aAe He HiIAIraloTh 000B’I3KOBOMY HAJAHHIO JIAS O3HAHOM-
A€HHS OiITitiHI JOKYMEHTH, III0 MICTATh KOH(DIiAEeHIiHHY iH(opMallito, Ta iHpop-
Mallifo, III0 CTOCYETHCS OCOOMCTOTrO KUTTS rpoMasH. Hamauusa moctyiy mo KoHQi-
OeHIiiHoI iHdopMarlii y moaibHNX BHIIaAKAX Ma€ BBaXKATHUCh HE3aKOHHUM.

9K Ha#MbIABII CyCITiABHO Hebe3meyHi MPOosIBU MOIINPEHH KOH(IAEeHITIHHOT iH-
dopmatiii mpo ocoby Oe3nocepenHbO y AUCIO3ULIl cTaTTi 182 BUAiAeHI BUTagKH
il momrmpeHHs (ONIPHUAIOAHEHHS) y: 1) mybaivHOMY BHCTYIII; 2) TBOPI, 110 IIyOAiYHO
JOEeMOHCTpPYyeThcd; 3) B 3acobax macoBoi iHdopmartii. ITpu 1isoMy y AHCIIO3HITIT
crarti 182 KK He 00ymMOBA€HO, 1110 000B’I3KOBOIO 03HAKOIO CKAANLY 3AOUYUHY €
BiICYTHICTh 3rol 0COOM Ha TaKe IMOLINPEeHHs KOHpiaAeHIiiHOI iHdopMarltii 1po
Hel, a OT?Ke, HaBiTh 3a HasBHOCTI 3rogy 0COOHM Ha TaKe IOIIHPEeHHS KOHQIimeH-
witinoi indopwmartii mpo Hel popMasbHO y aigxX ocobu, gKa TaKy iH(popMallio I10-
IIMPHAA, € CKAQJ 3A0YHHY, HependbadeHuil crarreo 182 KK, gkino momupeHa
indopMartia € KoHdigeHIiHHOI. lle € cyTTeBUM HeOOAIKOM COPMYABOBAHOL
y crarti 182 KK HopMu. He 00yMOBAIOETBCH KpHMiHaAbHA BiAIIOBiZAABHICTE i
HE3aKOHHICTIO TAKOTr0 MOIIHNPeHH KoH(ineHIitHOI iHdopmartii. TakuMm yuHOM,
dopMaAbHO HABITH 3aKOHHE i 3a 3roAu 0CO0OU HOIMPEHHS iHpopMallii mpo Hel y
IyOAiYHOMY BHCTYIII, TBOPI, 10 IIYOAIYHO IEMOHCTPYETHCS, YU B 3ac0bax Maco-
Boi iH(popMallii, 3aKOHOAABIIEM BU3HAETHCA 3A0YHUHOM, SKIIO Taka iHdopMallis
€ KOH(IIEeHITIHOIO.

[Tin nowupenHsam rxoHgidenuilinoi indpopmauii npo ocoby y nybniunomy
eucmyni Tpeba po3yMmiTH i ONPHUAIOJAHEHHS y BHUCTYIIAX Ha Pi3HUX 3i0paHHSAX
rpomMasgH: 300pax, 3 i3qax, MITHHTaX, KOHQPEPEHIIigaxX, Hapagax, CUMIIO3iyMax To-
mo. Iowupenusm rongioenuiiinoi ingpopmauii npo ocoby y meopi, wo
nybniuno demonHcmpyemocsi, € ii ONPUAIOJHEHHS IIil 9ac IyOAIYHOI J1EeMOH-
crpauii aymioBisyasbHOro TBOpPY YH BizeorpaMu, ToOTo ix mybaidHOTO OIHOpPA30-
Boro abo 6araTopasoBOTO IIPEACTABACHHS IIyOAilll y IPUMIIIEeHH] YU 1Iix yac my0-
AlYHOTO MOKa3y Oyab-sIKOro TBOPY, (DOHOTPAaMH, BileorpaMH 3a JOIIOMOTIOI0 pi3-
HUX IPUCTPOIB YU IIPOIIECIB y MiCILIAX, e IIPUCYTHH IIyOaika. [Jo TBOPIB, 11O Imy6-
AIYHO OEMOHCTPYIOTBCS, BIIHOCATHCHA TAKOXK Pi3Hi IpeaMeTH, 110 MiCcTITh KOH-
dimeHmiiiny indopmariiro mpo ocoly (aakaTH, peKAaMHi ITUTH, poTorpadii To-
1110), OKpeMi BUAHM ayaioBi3yaAbHHX TBOPIB (KiHOMiAbMH, miadisbmu, caatin-disb-
MU TOLIO) Ta iHmIi moxidHi npeaqMetH. [lix momupenHaM KoH@iaeHITiHHOT iHpop-
Martii rmpo ocoby y 3acobax MacoBoi iHpopMaIlil po3yMiOTh OIIPHUAIOJHEHHS TaKO01
indopwmariii y 6yab-skoMy 3acobi MacoBoi iHdopMmariii 6yab-sKUM crrocoboM.

I3 cy0’eKTHBHOI CTOPOHH 3A0YHH XapaKTePU3YETHCS YMHUCHOIO (DOPMOIO BUHH:
ocoba IMOBHMHHA yCBiOMAIOBATH, III0 HEI0 HE3aKOHHO 30MparoThcd, 30epiratoTsb-
Ccsl, BUKOPHUCTOBYIOThCH YH TIOHUINPIOIOTHECH (PO3TOAOIIVIOTHCS UM OIIPHAIOIHIO-
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IOTHCSI) BiIOMOCTI ITPO iHITYy 0c00Yy, sIKi 3TiAHO 3 YHHHUM 3aKOHOJABCTBOM € KOH-
dinenuitinoro indopmarliier i aKi BoHa He Mae npasa 30upatu, 36epirati, BUKO-
PUCTOBYBATH YH IIOIIUPIOBATH, i 0askae BUYHHUTHU TaKi Iil.

Hezakonne 36upanHsa KoHOineHIiHHOI iHdopMalil, oueBHAHO, 34e6iABIIIOTO
3nificHIOEThCA: 1) IpalliBHUKaMU OIlepaTHBHUX MHiPO3MIiAiB, 9Ki 3rigHo i3 3ako-
HoM «IIpo ommepaTHBHO-PO3IIYKOBY HiIABHICTE» Bix 18 atoToro 1992 poky 3miiic-
HIOIOTb TaKy MiFABHICTB, 30KpeMa, IpalliBHUKaMU IPaBOOXOPOHHUX OpPraHis,
IIepI 3a BCe, IPalliBHUKAMH OII€PATUBHHUX ITiAPO3MiAiB Miairii, cAyzK06010 miAb-
HUYHUX IHCIIEKTOPIB, CHiBpOOITHHUKaMU IIOAATKOBOI Miaillii, opranamu Cayx6u
Ge3reku YKpaiHy; 2) pi3HHMHU IPUBATHHUMHU IIPABOOXOPOHHUMH CTPYKTYPaMHU,
cayk6amu Oe3neKy 6aHKIBCBKUX Ta IHIIUX (piHAHCOBUX YCTAHOB; 3) IIpalliBHU-
KaMH 3aco0biB MacoBoi iHdopMmariii; 4) npeacTaBHUKAMU HOAITHYHUX ITapTid, X
o6’emHAHD HIOI0 MOAITHYHHX CYIPOTHBHHUKIB, OCOOAMBO y Ilepionu BHOOPUUX
KOMIIaHil; 5) cyb’eKTaMu rocriofiapioBaHHs 11010 IPAIiBHUKIB He AUIlle CyD’eK-
TiB rocrioflapioBaHHs — KOHKYPEHTIB y 6i3Heci, a # 111010 IpalliBHUKIiB—IapT-
HepiB y 6i3Heci 3 MeToI0 IX MiAKYILy, IITaHTaXKy, KOMIPOMEHTAIlil, CXUASHHS 10
BYMHEHHS [I€BHUX iHb TOIIO.

HezakonHe 36upanna KoHQineHiHHOI iHdopMarlii mpo ocoby 06’€KTHBHO, K
IIPaBHAO, IIOB’I3aHe 3 BUKOPUCTAHHAM CIIEL[iaAbHUX TEXHIYHUX 3ac00iB Heraac-
HOTO OTpHUMaHHd iHgopwMallil. BukopucraHHsg TakKUX 3aco6iB MoKe 3ailiCHIOBa-
TUCH AWIIIE OpTaHaMU, BUSHAYEHUMH 3aKOHOM, i ¥ BU3HAYEHOMY HUM IIOPSIKY.
Camo 1o cobi He3aKOHHE BUKOPUCTAHHS TAKUX TEXHIYHUX 3aCO0iB TATHE Bif-
noBimaabHiCcTE 3a crarTero 359 KK. BukopucranHsa 3a3HaY€HUX TEXHIYHUX 3aC0-
6iB, IIOB’A3aHe 3 IIOPYLUIEHHAM TAEMHHUIII AUCTYBaHHS, TeAC(POHHUX PO3MOB, Te-
AerpadHOI 4 iHIIO! KOPECIIOHAEHITI], 110 IIepenaThcs 3acobaMu 3B’3Ky abo
Jepe3 KOMITIOTED, YTBOPIOE KBaAihikoBaHUM BUI CKAALy 3AOYHHY, Hependade-
HOTO 4YaCTHUHOIO apyroio crarti 163 KK. Ko X Taki aii MaTUMyTh i KBaaidiKy-
I0Yi 03HAKU CKAAy 3A0YHHY, IIepea0adeHoro YacTuHo nepimoro crarti 359 KK,
BOHHU MAalOoTh KBaAihiKyBaTHCH 3a CYKYIIHICTIO 3A0YHHIB — 3TiHO 3 YaCTHHOIO
apyroro crarti 163 Ta yactuHoio apyroro crarTi 359 KK. Ha nHamr nmoraan, crat-
TI0 182 KK Tpeba mMOIOBHHUTH YACTHHOIO APYTOI0, AaHAAOTIYHOIO 3a 3MiCTOM 4ac-
TuHi apyriit crarti 163 KK, To6TO nTepenbayvuTH B Hill BiAIOBigaAbHICTD 3a He3a-
KOHHe 30MpaHHA KOoH(igeHIiHHOI iHdopMaliii 3 BUKOPUCTAHHAM CIEIliaAbHUX
TEeXHIYHHUX 3aC00iB HETAACHOTO OTPUMAaHHH iHdopMarrii. ¥ 1i#f ke 9acTHHI cTaT-
Ti 182 KK K KBaaihiKyodi 03HAKU AOIIABHO TaKOXK IlepenbaduTH i BUNHEHHS
nependaveHux ii YaCTUHOIO IIEPIOI0 il CAY?KO00BOIO 0CO00I0 abo0 100 AepKaB-
HUX YU IPOMAa/IChKHX [id4iB, a TaK CaMo 3aIloiTHHA HUMHU iCTOTHOI IITKOU OXO-
POHIOBaHHUM 3aKOHOM IIpaBaM, cBoOOZaM YU iHTepecaM OKPEMHUX I'POMaJsIH.

HesakoHHe IpocAyXOBYBaHHA TeA€(POHHUX PO3MOB, OpraHizallid 30BHIIIHbO-
T'O CIIOCTEPEKEHHS, iHIlle He3aKOoHHe 30upaHHda iHdopMaltii, 3a cBigyeHHaM ¢a-
XiBIIiB, HAOyAO MacOBOTO IIOIINPEHHd. Y 3acobax MacoBoi iHdopMariii moBigom-
ASIAOCH ITPO BUBACHHS ITiICAYXOBYIOUHX IIPHUCTPOIB (»KYUIKiB») ¥ CAY?KOOBHX IIPH-
MimmeHHaxX ['aaBu padioHHOI agMiHicTparii, iHITHX KepiBHUKIB OpPraHiB BAAIH.
[Ipo He3akoHHe 30upaHHa KoHOiaeHIiHHOI iHdopMaliil Tpo cimeiine Ta ocobuc-
T€ JKUTT4 IIPalliBHUKAMHU HPOKYyPaTyPH Ta iHIIHX IPABOOXOPOHHUX OPraHiB IIO-
Bimomasgiam cynmi. 30KpeMa, IMIHPOKOTO PO3TOAOCY HAOYAU (paKTH HE3aKOHHOTO
CTeXXEHHS Ta BUKOPHUCTAHHS CIIEIiaAbHUX TeXHIYHUX 3ac00iB HETrAaCHOI'0 OTPH-
MaHH4 iHpopMarlii momo xypHaaicra I'. 'onraase.

[ig crieriaAbHUMU TEXHIYHUMH 3ac00aMU HETAACHOTO OTPUMAaHHS iH(opMa-
ii po3yMiroTh TexHiuHi 3acobu, obAamHaHHS, anapaTypy, IPHUAALU, IIPUCTPOI,
IIpenaparty Ta iHIli BUpoOH, cIieliaabHO CTBOPEHi, po3pobaeHi, 3arrporpaMoBaHi
abo MoaepHi30BaHI OAS BUKOHAHHS 3aBJaHb 3 HETAQCHOTO OTPUMAaHHS iHQOP-
Manii iz 9ac 3ailiCHEeHHs OlIepaTHBHO-PO3IIYKOBOI iIABHOCTI. [lepeaik (Buduepr-
HUM) TaKUX 3aco0iB MICTHUTBCS B IIyHKTI 1.3 AilleH31#HUX YMOB IIPOBa/I3KEHHS
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TOCIIOAAPCHKOI MiSIABHOCTI 3 PO3POOAEHHSI, BUTOTOBAEHHS CITEI[iaABHUX TEXHI4-
HUX 3ac00iB [Ad 3HATTA iH(opMallil 3 KaHaAiB 3B’3KY, iHIITUX 3aC00iB HEerAacHO-
ro OTpUMaHHd iH(oOpMAallii, TOPriBAl ClleliaAbHUMU TEXHIYHUMU 3acobamMu Oas
3HATTS iHpopMallii 3 KaHaAiB 3B’d3Ky IHIINMHU 3aco0aMU HETAACHOT'O OTPHUMAaH-
He iHdopMalii, 3aTBepAKEeHNX HaKa3oM [lep:KaBHOro KOMiTeTy YKpaiHu 3 ITH-
TaHb PEryAdTOPHOI MOAITHMKH Ta mianmpueMHUIITBa, CAyKOU Oe3reku YKpaiHu
Big 29 cigyng 2001 poky Ne 17/17 (OBY. — 2001. — Ne 7. — Cr. 289). [o Takux
3aco0iB HaAeXaTh CIElliaabHI TEXHIYHI 3aCO0M OAS: HETAACHOTO OTPHUMAaHHS Ta
peectpanii aymioindopMmariil; HerAaCHOro Bi3yaAbBHOTO CIIOCTEPEIKEHHS Ta HOKY-
MEHTYBaHHS; HETAACHOTO IIPOCAYXOBYBaHHS TE€AC(POHHHUX II€PETrOBOPiB; Heraac-
HOTO IIEPEXOIIACHHH Ta peecTpallil iHdopmarlii 3 TeXHIYHUX KaHaAiB 3B’SI3KY;
HETAaCHOTO KOHTPOAIO IIOIITOBHUX IIOBiZIOMAEHB i BiflIpaBA€HB; HETAACHOI'O 00-
CTeXEHH4 IIPEAMETIB i IOKYMEHTIB; HETAACHOTO IIPOHUKHEHHS y IIPHUMIIIIEHHH],
TPAaHCIIOPTHI 3aco0H, iHIIi 06’€éKTH Ta X 00CTEKEeHHS; HETAACHOTO KOHTPOAIO 3a
IepeMIllIeHHAM TPaHCIIOPTHUX 3acobiB Ta iHINHX 00’€KTIB; CIleliaAbHI TeXHiUHi
3acobu [OAS HETAACHOTO OTPHUMAaHHS (3MiHH, 3HUIIIEHHS) iHdopMallii 3 TeXHIYHUX
3acobiB ii 36epiranHs, oOpobKU Ta mepenadi.

HaBeneHuii mepeAik BUIIB CIIEI[iaAPHUX TEXHIYHHUX 3aC00iB € BUYEPITHUM i I10-
ITUPIOBAABHOMY TAyMadeHHIo He Iifagarae. CipHi TUTaHHS 11010 HAaAEXKHOCTI 10
CHeliaAbHUX TEXHIYHHX 3ac00iB KOHKPETHOT'O TEXHIYHOTO 3aco0y BHPIIIyIOTHCS
€KCIIePTHO-TEeXHIYHOI0 KoMicieto CBY. IndopMmariia Ha «maiBKax MeAbHHUYEHKay,
3aA€XKHO Biff TOTO, Ha IKHUX TeXHIYHUX 3acobax dikcariil indopmartii 3aificHIoBaB-
cd Ha HHUX 3aIlHC, TAKOXK MOXKe OyTH BH3HAaHA K Ofep:KaHa 3 BUKOPHCTAHHAM
CIelliaAbHUX TEXHIYHUX 3aC00iB HETAACHOTO OTPUMAaHHS iH(pOpMAILLii.

J1Asl HETAACHOTO OTPHMaHHS iH(opMalii MOXKyTh BHKOPHCTOBYBATHUCH 1 Oy ab-
AKi 1HIII TeXHIYHI 3acobu: poroanapartu, BigeokamMmepu, TUKTOPOHHU TOIO. ITpo-
Te Taki 3aco6M MaloTh iHIIle IiAbOBe IIPHU3HAYEHHS i He € 3acob0aMi BYMHEHHH
3A04UHY, ITepeabadeHoro crarreo 359 KK, a ToMy iXx BUKOPHUCTaHHS JAS HETAAC-
HOr'o OTpUMaHHS iHdopMallil Mae KBaaidpiKyBaTHCs, 3a HAIBHOCTI ITiicTaB, 9K
3A0YHH y cepi CAYKO0BOI MIIABHOCTI UM 3A0YHH, [IOB’A3aHUM 3 HE3aKOHHUM
30MpaHHAM IIeBHOro BuAy iHdoOpMallii, Halrpukaan, SK He3aKOoHHe 30upaHHs
3 METOI0 BHKOPHCTAHHS BiOMOCTEH, III0 CTAHOBAATH KOMEPILHHY TaEeMHHUILIO
(crarta 231 KK), abo BimoMocTe, 110 CTAHOBASTE AEP3KaBHY TAEMHHUIIIO (CTAT-
Ta 114 KK).

CnenjiaabHi TexHi4YHI 3aco0U HETAACHOTO OTPUMAaHHS iH(opMallii MOXKYTh BHU-
KOPHUCTOBYBATHUCh TiABKM ONEPaTUBHHUMU Higpos3aiaamu MiHicTepcTBa BHYTpPilI-
HixX crrpaB Ykpainu, Cayzk6u 6e3neku Ykpainu, [epkaBHOI IPUKOPIOHHOI CAYZK-
O6u YKpaiHu, yopaBAiHHA Oep3KaBHOI OXOPOHU, OPraHIiB JAEP3KABHOI MOAATKOBOI
cAyzx0wm, opraHiB i ycTaHOB [lepKaBHOTO AelapTaMeHTy 3 TUTaHb BUKOHAHHS I10-
KapaHb, PO3BimyBaabHOro opraHy MiHicTepcTBa 00OPOHM, a TaKOXK OpraHaMH,
migposminamMu Ta criBpobiTHHKaMu CAyk0u 6e3rieku YKpaiHu, III0 34iHCHIOIOTH
KOHTPPO3BiAyBaAbHY AiIABHICTH BiAIIOBiHO A0 3aKoHY «IIpo KOHTPPO3BiAyBaAb-
Hy Ai9ABHICTB» Big 26 rpyaua 2002 poky (BBP. — 2003. — Ne 12. — Cr. 89;
No 27. — Ct. 209), 32 HAGBHOCTI IIiZICTaB OAS [IPOBEAEHHS OIIEPATHBHO-PO3NUIYKO-
BOI OisIABHOCTI, mepenbadeHux crarreio 6 3akoHy «[Ipo onepaTUBHO-PO3IIyKOBY
OiSIABHICTE», B HOPSAKY, IepeadadeHoMy YacTUHAMU APYToi0, TPEeThOoIo CTAaTTi 8
nporo 3akony Ta crarrero 187 KIIK. Takumu mmincraBaMu €: 1) HagBHICTD foCTaT-
HBOI iH(opMallii, omepkaHoi B yCTAHOBAEHOMY 3aKOHOM IIOPSAKY, IO ITOTpebye
IIepeBiPKH 3a JOIIOMOTO0 OIIEPATHUBHO-PO3IIYKOBHX 3aX0IiB i 3ac0o0iB IIpo: a) 3a0-
YHMHH, 1110 TOTYIOThCS ab0 BUMHEHI HEBCTAHOBAEGHHUMH ocobamu; 6) ocib, gKi rory-
10T 200 BUMHHUAH 3A04HH; B) 0Ci0, fKi IepEeXOBYIOTECS BiZl OpraHiB po3caimyBaH-
Hd, cyay abo yXUAGIOTBCS Bif BimOyBaHHS KPHUMIHAABHOIO IOKapaHHS; I) ocib
06e3BiCHO BIZICYTHIX; 1) PO3BiAyBaAbHO-IIAPUBHY MiSABHICTE CIIEIICAYKO iHO3eM-
HUX Oep:KaB, OpraHizaliili Ta oKpeMux ocid IpoTu YKpaiHU; €) peasbHy 3arpo3y
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KHUTTIO, 3I0POB’I0, 3KUTAY, MalHy IPaIliBHUKIB CYAY i IPaBOOXOPOHHUX OPraHiB y
3B’I3KY 3 IX CAyKO00BOIO MiIABHICTIO, a TAKOXK ocobaM, dKi 6epyTh y4acTb y KpU-
MiHAABHOMY CyZOYMHCTBI, YAeHaM X ciMei Ta 6AM3BPKUM poaudaM, 3 METOI0 CTBO-
PeHHS HeoOXiMHUX YMOB A HAAEIKHOTO BiAllpaBA€HHS HMPAaBOCYIMS; €) CIIiBpO-
GiTHUKIB pPO3BiAyBaAbHUX OpraHiB YKpaiHU y 3B’I3KY i3 CAy>KO0BOIO HiSIABHICTIO
1UX 0Ci0, ix OAM3PKUX POAUUIB, a TAKOXK 0Ci0, sIKi KOH(IAEHITIHHO CIiBpObiTHH-
4aroTh abo CIiBPOOITHHYAAH 3 PO3BiAyBAaALHHMH OpraHaMH YKpaiHHU, Ta YACHIB
iX ciMel 3 MeTOIO0 HAaAE€XKHOTIO 3AiMCHEHHS PO3BiAyBaAbHOI MiFABHOCTI; 2) 3alIUTH
IIOBHOBAaXKHUX [IePKAaBHUX OPraHiB, YCTAHOB Ta OpraHisallifi mpo rnepeBipKy ocib
Y 3B’I3KY 3 IX OOILyCKOM OO0 AE€P3KaBHOI TAEMHHUII i 10 poOOTH 3 SIAEPHUMH MaTe-
piasaMu Ta Ha gAepPHUX YCTAHOBKAaX; 3) moTpeba B OTPUMAaHHI pO3BiyBaABHOI iH-
dopmaiiii B iHTEepecax 6e3MeKH CyCITIABCTBA i Aep:KaBU (YJaCTHHA IepIIa cTaTTi 6
3a3Ha4YEHOr0 3aKOHY).

3rigHo 3 YacTHHOIO Apyroio cTarTi 8 3akoHy «IIpo onepaTHBHO-PO3UIYKOBY
[iSIABHICTB» HETAaCHe 3HATTS iH(opMallil 3 KaHaAiB 3B’d3Ky, KOHTPOAB 3a AUCTY-
BaHHAM, TeAe(DOHHHUMH PO3MOBaMH, TeAeTPA]HOIO Ta iHIIOI KOPECIIOHAEHITIEIO,
3aCTOCYBaHHS IHINHUX TEXHIYHUX 3aCO0iB ozepzKaHHdA iH(popMallii IpoBaaaThcs
3a pillleHHAM CyAy, IPUUHATUM 3a IIOJaHHAM KepiBHMKAa BiANOBIAHOIO omepa-
TUBHOTO MiIPO34iAy abo HOoro 3acTynmHHKa. 3a3HadeHi 3aX0OU MOXKYTBH TaKOK
3AiCHIOBATHCE B MOPAIKY, Y3rO3KEHOMY 3 ['eHepaabHUM IPOKYpPOPOM YKpaiHu
Ta ['oroBoro BepxoBHoro Cyny YKpaiHU BUHATKOBO 3 METOIO OTPUMAaHHS PO3Biay-
BaAbHOI iH(opMalrii nas 3abe3nedyeHHs 30BHIIITHLOI Oe3r1eku YKpainu, 3arobira-
HY | IpUIIMHEHHS PO3BiAyBaABHO-IIIAPHUBHUX IIOCATAHb CIEIliaAbHUX CAY2KO iHO-
3eMHUX [ep3KaB Ta iIHO3eMHHUX OpraHi3alliii, a TaK0oxK BUHATKOBO 3 METOIO I10IIe-
PEeIKEeHHs, CBOEYAaCHOIO BHUSIBACHHS i IIPUIIMHEHHS PO3BifyBaAbHHUX, TE€POPHC-
TUYHUX Ta iHIIIUX [IOCSITAaHb Ha AepPiKaBHY 6e3reKy YKpaiHu, OTpUMaHHS PO3Biay-
BaabHOI iH(opMallii B iHTepecax KOHTPPO3BIAKY (IIYHKT 6 cTaTti 7 3akony «IIpo
KOHTPPO3BiAyBaAbHY MiIABHICTE). [lopsaooK HagaHHS JO3BOAY Ha 3HATTH iHGQOP-
Manii 3 KaHaaiB 3B’a3Ky Bu3Ha4daeTbcd crarreio 187 KIIK: Takuii 103BiA HAAETh-
Cdl IIOCTAHOBOIO TOAOBHU aIleAdIlifHOTO CyAy 4m HOro 3acCTyIHUKA 3a IIOAaHHAM
CAig0T0, TIOTOMKEHOTO 3 IIPOKYPOPOM, 3a MICIleM IPOBaIKEHHs CAigcTBa.

HeobOximHe BCTAaHOBAEHHS JKOPCTKOTO KOHTPOAIO 32 BHKOPHCTAHHAM (He3a-
KOHHHM) CIEIliaABHHUX TEXHIYHUX 3ac00iB HErAacHOro OTPUMAaHHS iHdopmariii,
3aKOHO/IaBYE K PETAAMEHTYBAHHS IX BUKOPUCTAHHS € OIABII-MEHII YiTKHUM.

Hopwmu, chopmyavoBani y crartax 182 Ta 359 KK, Ha npakTuili (pakTUIHO
He 3acTocoByloThcd. HezacTtocyBanuga crarti 359 KK 3ymoBAeHe, 04€eBHHO, TUM,
1o nepenbadeHi Hero Ail BUMHIOIOTHECH CAMHMHU IIPAlliBHUKAMH IIPAaB0O3aCTOCOB-
HUX OPTaHiB, 9Ki 3a 3aKOHOM MaloTh [IPaBO Ha BUKOPHUCTAHHS CIIEIiIaAbHUX TeX-
HiYHUX 3acobiB HeraacHoro oTpuManHdg iHpopMmartii. Crarta 182 KK He 3acroco-
ByeTbCd 3 iHIMHMX OpuduH. [lepin 3a Bce, 03HAKMW HependadveHOro HEI CKAALy
3A0YHHY CcPOPMYyABOBaHI HEIOCTATHBO OMHO3HAYHO, IO JO3BOAGE SK IIOIIHPIO-
BaAbHE, TaK i 00MexKyBaAbHE TAyMadeHHd ixX 3MicTy. Ilo-gpyre, peryaaTuBHe (6a-
30Be) 3aKOHOMIABCTBO, SKHUM PETAAMEHTYETHCS MOPSIOK ITOBOMXKEHHS (30MpaH-
Hs, 30epiraHHs, PO3TOAOIIIEHHS, ITOMIHPEHHS) 3 KOHPiAeHIIifHOI0 iHjopMalli€ro,
HEeIOCTATHRO YiTKe, CyIIepedAUBE.
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KOHCTUTYLIMHUIA NPUHLUMN
NPE3yMnuii HEBUHYBATOCTI
TA IHCTUTYT KPUMIHANBbHOI BIANOBIAANBHOCTI
B NMPABI YKPAIHU
| AEAAKUX IHLUMX EBPOMNENCbLKUX OEPXAB:
MOPIBHANbHUW ACNEKT

C. AueHko,
cynna KonctutyuinHoro Cyay YkpaiHuv y BigcrasLi,
OOKTOp H0pUaMYHUX HayK, npodecop,
yrieH-KopecnoHAeHT Akaemii NpaBoBUX HayK YKpaiHu

1. [Ipe3yMmIlia HEBUHYBATOCTi ¥ BYMHEHHI 3A0YMHHOIO0 [igHHA 3adikcoBaHa
B P44l MiXKHapOAHO-IIPaBOBUX NOKYMEHTIB, 30KpeMa B 3araspHill mekaapartii
npaB aroguHu 1948 poky (wactuHa meprua crarti 11)1, MixkHapoaHoMy makTi
[P0 IPOMAALAHCHKI Ta MOoAlTHYHI rpaBa 1966 poky (myHKT 2 crarti 14)2. Y yactuni
npyriti crarti 6 («IIpaBo Ha ciipaBenauBUl cynoBuil po3raan») Kousenriiii npo 3a-
XHUCT IIPaB AIOIVHU Ta OCHOBHUX cBoboa 1950 poKy mporoaoieHo: «KoxkeH, Koro
00BHHYBa4yIOTh Y BYMHEHHI 3A04YMHY, BBaXKa€ThCs HEBHHYBAaTHM OOTH, HOKH
fioro BUHY He Oyae MOBELEHO 3TiAHO 13 3aKOHOM»S.

et BaskAMBHH AeMOKPATUYHHUHE IIPUHIUII KPUMIHAABHOTO IIPOIIECY 3aKpill-
A€HO Y KOHCTUTYIIiSIX 6araTbox AepxkaB. Tak, yacTuHa nepia crarti 62 Koncru-
Tywili Yrpainun 1996 poky nporoaomrye: «Ocoba BBazKaeThCs HEBHHYBATOIO V
BYMHEHHI 3A04YMHY i He Moke OyTH HifnaHa KpUMiHAaABHOMY IIOKapaHHIO, I0-
kU if BUHY He Oyze MOBeNeHO B 3aKOHHOMY IOPS/IKY i BCTAHOBA€HO OOBHHYBAAD-
HUM BUpOKoM cymay»*. Lle#t mpunimn 3acgikcoBano y Koucruryii Pociticekoi ®e-
nepauii 1993 poky (crarta 49)°, Koucruryuii Pecriy6aiku Biropycs 1994 poky
(crarTa 26)°, Koucruryuii Ecroncekoi Pecriybaiku 1992 poky (crarrsa 22)7, Kon-
crutyuii Pecriybaiku Iloawsinma 1997 poky (dactmHa Tperd crarti 42: «KoxkeH
BBaXKae€ThCs HEBHHYBATHM, NOKH HOro BHHa He Oyae miaTBepAzKeHa IIPaBoO-
MOYHHUM BUPOKOM cyay»)®. ¥ crarti 9 [lekaapallii mpaB AIOAWHHU i rpOMafsSHUHA
1789 poky, Ha gKy € IocuAaHHd B npeambyai Kouncruryuii ®panmii 1958 po-
Ky, 3aIIUCaHO, IO «...KOXKHHUH BBasKaeThCS HEBUHYBAaTHM, JOKH HOro BUHA He 0y-
Ie BCTAaHOBAEHA...» .

Byayuu 3akpiia€HUM Yy KOHCTUTYIII AepKaBU, IIPUHIIUII IPe3yMIIIii HEBUHY-
BaTOCTi cTae KOHCTUTYILIHHUM IPHUHIIUIIOM.

[Tpesymmiia HeBUHYBaTOCTi MoxKe O0yTH chopMyAabOBaHA i y TaK 3BAHHUX OPIH-
HapHUX («3BUYaAWHUX») 3aKOHaX (HaIIpHUKAAJ, Y YaCTHHI APYTiit cTaTTi 2 Ta y yac-
TuHI apyri# crarTi 15 KIIK Ykpainu). ¥ KK Pecriybaiku Biaopyck 1999 poky mic-
TUTBCS ITOoAOXKeHHd: «HixTo He Moxke OyTH BU3HAHHUM BHUHYBAaTHM Yy BYMHEHHI
3AOYHHY i MiAnaHul KpUMiHaABHIH BiAIOBiaAbHOCTI iHAKIIIE 9K 38 BUPOKOM Cy-
[y Ta BiAIOBiAHO 10 3aK0HY» (4acTuHa apyra crarri 3)10. Tyt npuseprac yBary
TepPMiH «KpHUMiHaAbHA BiAIOBiJaABHICTEY, SKUH 32 3MiCTOM IIIHUPILIE TePMiHa «I10-
KapaHHs» i GiABII ameKBaTHO Bigobparkae CIEeKTP KPUMiHAABHO-IIPABOBHX 3a-
XO[iB pearyBaHH4 [ep:KaBU HA BUMHEHUH 0COOOI0 3A0YHH.

BaxkAuBUM IIPUHIIUIIOM XKUTTENISABHOCTI I'pOMagsHCHKOTO CYCIIiABCTBA i
YHKIIIOHYBaHHSA Aep3KaBH € IIPUHIIMII BEPXOBEHCTBA IIpaBa. IIpo BepxoBeH-
cTBO nIpaBa (the rule of law) gk 11po cHiABHY CIaAIIHMHY €BpoIleCEKUX KpaiH 3ra-
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AYETHCS Y BCTYITHIY yacTuHi (mpeaMmbyai) KoHBeHIIII Ipo 3aXUCT IIpaB AIOAWHU Ta
OCHOBHUX cBoOozx. B YkpaiHi IpHUHIIMI BEepXOBEHCTBA IIpaBa BiMHOCUTLCHA 0
qyrcaa KOHCTUTYLIHHUX. CtaTTa 8 KoHCcTUTYy1iI YKpaiHU IIPOrOAOIIIyE:

«B YkpaiHi BU3Ha€eThCH 1 Zli€ IPUHINII BEPXOBEHCTBA IIpaBa.

Koncrurylia Ykpainu Mae HaWBHUINy IOPUAUYHY CHAY. 3aKOHH Ta iHIII HOP-
MaTHBHO-IIPaBOBi aKTU IIpUHMaloThCcsa Ha ocHOBi KoHcTuTy1ii YKpainu i MoBHUH-
Hi BigmosigaTH Ii.

HopMmu KoHctutynii Ykpainu € HopMaMu IIpsamoi aii. 3BepHeHHS [0 Cyay OAs
3aXHCTy KOHCTHUTYLIHHUX IIpaB i cBoOoa AIOAMHHY i TpoMaasHuHA Oe3rocepes-
HbO Ha mifcraBi Koncruryiii Ykpainu rapaHTyeTbCa».

B OcuoBHoMy 3akoHi PPH 1949 poky 3adikcoBaHo mmoaoxkeHHd: «HuxxueHaBe-
[eHi OCHOBHI IpaBa 000B’I3KO0BI Ad 3aKOHOAABY0I, BUKOHABYOI BAQIY Ta IIpa-
BOCYIs IK GE3MIOCEPENHBO Aifodye mpaBor» (absarr TperTitt crarti 1)1,

KomenTtyiouu crartio 8 KoHcTuTywii YKpaiHu Ta BU3HA4YaI0UYHd BEPXOBEHCTBO
IpaBa sK H0oro maHyBaHHSI B CYCIIABCTBI, mpodecop [1. PabiHoBHY migKpecaroe,
110 B AeMOKpPaTHYHIN IIpaBoBifl AepiKaBi, KO0 cTae YKpaiHa, IIPUHIUII BEPXO-
BEHCTBa IIpaBa Ma€ IIOEAHYBATHUCH i3 IPUHIIMIIOM BEPXOBEHCTBA 3aKOHY (0de-
BH/IHO, SIK CKAQ/IOBOIO BEPXOBEHCTBA IIpaBa; B OAHIM i3 CBOIX momepenHix pobit
BiH IHCAB IIPO IIPUHIUII BEPXOBEHCTBA CaMe IIPaBOBOro 3akoHy!? — C. $1.), mwo
IIOASTAa€ B TAKOMY: SKIINO INPHUHIUII BEPXOBEHCTBA 3aKOHY OJHAKOBOIO MipoOIo
HOIINPIOETHCH K Ha IIPaBOTBOPYY (3aKOHOTBOPUYY), TaK i Ha IIpaBO3aCTOCOBHY
JiSIABHICTD, TO IIPUHIUII BEPXOBEHCTBA IIpaBa aJpecoBaHU, TOAOBHUM YHHOM,
3aKOHOAABLIIO 3.

JlificHO, BEpXOBEHCTBO IIpaBa y cepi IpoTuaii 3n04uHHOCTI Mae OyTu 3abes-
IeYeHo IepeayciM Ha eTalni NpUHHATTS KPUMiHAABHOTO, KPUMiHAABHO-IIPO-
IleCyaAbHOT'0 Ta KPHUMiHaABHO-BUKOHABYOI'O KOJEKCIB, e BOHO peaai3yeTbcsa 9K
IIPUHIUI 3aKOHHOCTI.

2. Sk ke KOHCTUTYLIHHI IPHUHIIUIIN [IPe3yMIILlii HEBUHYBATOCTI Ta BEPXOBEH-
CTBa IIpaBa BTiA€Hi B raAy3eBOMY 3aKOHOIaBCTBi CTOCOBHO iIHCTHUTYTY KPHUMiHAAb-
HOI BiAIIoBigaAbBHOCTI?

IToArozkeHHSI, B IKUX BXKHUBAETHCH BUPA3 «<KPUMiHaAbHA BiITIOBiAAABHICTE? 1 3MICT
AKUX CTAHOBUTDH iHCTUTYT KPHMiHAABHOI BiAIIOBLOAABHOCTI, MICTITHCS B 3aKOHAX
(KpUMIHAABHUX Ta KPUMiHaABHO-IIPOLECYAABHHX KOZEKCcax) OaraTbox OepiKas,
30KpeMa THX, SKi BUHUKAU Ha TepeHaxX KOAHIIHBOTO Pamancekoro Corosy.

[ToHaTTa KpUMiHaAABHOI BiAIIOBiAAABHOCTI Ha 3aKOHOJaBYOMY PiBHIi, K IIpa-
BHAO, He (POPMYAIOETHCH. €AMHUYN BHHATOK cTaHOBUTH KK Pecmybaiku Biao-
pych. Y yactuHi nepiuiii crarti 44 («KpuMiHasbHa BiAIIOBiZaABHICTD Ta ii 11iAi»)
Cc(hOpMYyABOBAHO TaKe MOAOXKEHHH: «KpuMiHaabHa BiANOBiAaABLHICTHL BHpaXKa-
€ThCd y 3acymkeHHi Bixm iMeHi Pecmybaiku Biropych 3a BUPOKOM cymy oco0Ow,
dKa BUMHHAA 3A0YHH, i 3aCTOCYBaHHI Ha ITificTaBi 3acy »KeHHd ITIOKapaHHd abo
IHIIIUX 3aXO0MiB KPpUMiHaABHOI BiAIIOBiZaABHOCTI ¥ BiAnoBinHOCTI 3 1M Koxek-
coM». Y gactuHi apyri#t crarti 44 nporo KK 3a3zHauvaerscsa: «KpuMmiHasrHa Bif-
IIOBiIaABHICTE Ma€ METOI0 BHIIPABACHHS 0COOM, IKa BUYMHHAA 3A0YMH, i 3aI110-
GiraHHa BYMHEHHIO HOBUX 3A0YHHIB 9K 3aCyIKE€HUM, TaK i iIHIIIHIMH ocobaMu».

Taxki 1miAi KpUMiHaABHOI BiATIOBiAAaABHOCTI MOAIOHI 10 THUX, PO AKi 3a3BHYAM
HnoeTbcsa B KOAEKCAX PAAY Aep3KaB CTOCOBHO IliAeH IMOKapaHHS] (HallpUKAamd, y
vacTuHI Apyri# crarTi 50 KK Ykpainu, vactuni apyri#t crarti 43 KK Pocitficbkoi
Denepauii 1996 poxy'#, wacrtuui nepuiit crarri 39 KK Ipysii 2001 poky!d).
IIpuHarinHo 3a3Ha4YUMO, III0 IIPO IliAl KpUMiHaAABHOI BiAIIOBiMaABHOCTI 4m/Ta
IIOKapaHHs B KPUMiHaABHUX KOJleKCcaxX 0araThoX AepzKaB He HAeThCsd (HaIllpH-
raan, y lenitenniapuomy kopekci Ecronii 2001 poky!'®, KpuminasabHOMy KO-
nexci Peciy6aiku IToabmal”, KpuminasabHoMy Komekci @emnepatuBHoi Pecy6-
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aiku Himeuumnu 1871 poky B pemaxuii Bin 13 aucromaga 1998 poky!®, Kpu-
MiHaAbHOMY KojeKci PpaHiiii).

[ToHaTTa KpUMiHAABHOI BiAIIOBiIAABHOCTI B IPaBOBUX CHUCTeMAax AEpKaB, y
3aKOHaxX gKHUX (Qirypye TepMiH «KpHUMiHaAbHA BiANIOBiZAABHICTB», OAETHCH B
OOKTpHHI nmpaBa. [JoKTpHUHAaABHI ii BU3HAUEHHS € JaA€eKUMH Bifl OJHO3HAYHO-
cril®. BiAbIl OGrpyHTOBAHMMH BHAAIOTBLCH Ti, B AKHUX KPHMiHAAbBHA BiAnosi-
JAABHICTD IOB’I3yETHCS IMPUHANMHI 3 OCyZIOM BH3HAHOI BUHHOIO 0COOU CyI0M
Ta 3aCTOCYBaHHAM 3aXOiB KPUMiHaABHO-IIPABOBOTO BIIAMBY, SKi XapaKTepH-
3yI0ThCS 0OMEXKEeHHSM IIpaB i cBo6oM 3aCyaKEeHOTO.

Ykpainceruit Buenuit C. [llamyeHKOo ITHINE, ITI0 «KPUMiHaAbHY BiAIIOBiZasb-
HICTHb MOXKHAa BU3HAYHUTH 9K (POPMY peasiszallii 0OXOpoHHUX KPUMiHaABHO-IIPaBO-
BUX BiJHOCHH, ITIOB’I3aHUX i3 BYNHEHHSIM 3A0UHHY, SKa 3aBXK/AU [IOASITAE V AeP-
JKaBHOMY OCYi 3A0YHMHIIA i, 9K IPAaBUAO, BTIAIOETECHA B 3aCTOCYBaHHI 10 HBOTO
KOHKPETHHUX 3aX0iB KPUMiHAABHO-IIPABOBOIO BIAUBY»20.

[Ipodecop FO. Bayain BBazkae, 1110 «<KpUMiHaAbHA BiAIOBiAAaABHICTE — 11 BU-
MylIeHe 3a3HaBaHHS 0CO00I0, TKa BYMHHAA 3AOYHH, AEPKaBHOIO OCYAY, a Ta-
KOoX nepenbdaueHux KK oOMexkeHb 0COOUCTOTO, MaifHOBOI0 abo iHIIIOTO XapaKTe-
Py, III0 BU3HAYAIOTHCS OOBHHYBAaABHUM BHPOKOM CYAY i IIOKAQOaIOTHCH Ha BHH-
HOTO CIIELIaABHUMH OPraHaMH AepKaBu»?l.

Taki BU3HaYeHHs KpUMiHAABHOI BiAIIOBIIaABHOCTI 38 3MiCTOM ITOB’I3yIOTHCS 3
KOHCTUTYLIIMHUMU ITIOAOKEHHAMHU I10/I0 BU3HAHHS O0COOM BHHHOIO y BUYHMHEHHI
3A0YHHY BUPOKOM CYAY 3 ii OCyIOM Ta 3aCyAsKEHHSIM.

Y KpuMminaabHOMy Komekci @paniiii, y KHU3i Hepuritt — «3araabHi ITIOAOXKEH-
Hs» — MicTuThesa posaia Il «IIpo KpuMiHAABHY BiAIOBiZaAbHICTB», III0 BKAIOYAE i
raaBy II — «lincraBu HeHacTaHHS KPHUMiHaABHOI BiAmoBigaabHOCTi abo Ii 1o-
M’IKIIeHHs». Y Hill imeThcd MaiizKe BUHATKOBO PO THUX 0Ci0, sIKi He ITiOASraloTh
KpPUMiHAABHIH BiAIOBiAAABHOCTI, iIHIIMMH CAOBAMU — PO OOCTABHHU, IO BHU-
KAIOYaIOTh KPHUMiHAABHY Bi[IIOBiaABHICTE (HEOCYAHICTb, CYMAIHHY IIOMHAKY B
IpaBi, IpaBOMipHHI 3axXHCT TOIO). €AWHOI HOPMOIO, B dKil HaeTbca IIpo
IIOM’IKIIIeHHd KPUMiHaABHOI BiTIOBiIAABHOCTI, € YacTHHa apyra crarTi 122-1
KK, BimmoBinHO 10 K01 00Me3KeHO ocyqHa ocoba Iigaarae KpUMiHaAbHIN BiAIio-
BiJAABHOCTI, «OTHAK Cy[ BPaXx0OBY€ AaHy OOCTaBHUHY IIPH BH3HAYEHHI IOKaPaHHS
1 BCTAaHOBAEHHI pexXuMy HOro BUKOHAHHS». BapTo aklleHTyBaTH yBary Ha TOMY,
III0 TYT KPpUMiHaABHA BiIIOBifaAbHICTE 6€3I10CcepeHEO 0B I3YEThCH 3 IIOKaPaH-
HSM, BAACHE, BTIAIOETBECH B HbOMY.

Ha piBHI Ha3B CTPYKTYPHUX Mifpo3miaiB (po3miaiB Ta raas) y KK ®PH Tepmin
«KpUMiHaABHA BIiAIIOBiZAABHICTH» He (pirypye. BigcyTHiM me#i TepMiH i B TeKCTi
KOHKpeTHHX HOpM Kozekcy. B HpoMy HaeTkca He IIPO KPHUMiHAaABHY BiAIlOBigaAb-
HICTBb, a PO NoKapaHHH. Pi3HICTh MiAXOAiB [0 BUPIIIEHHd IILOTO IMUTAHHS yK-
PaiHCBKOTO Ta HIMEILBKOI'O0 3aKOHOAABIIIB IIPOIAIOCTPYEMO IIPHUKAAAOM. SIKIIIO B
crarti 46 KK Ykpainu #peTbcs Ipo 3BIABHEHHS BiJ KPUMiHAABHOI BiAIIOBimaAb-
HOCTI y 3B’43KYy 3 IPUMHPEHHAM BUHHOTI'O 3 IToTepIiauM, To y § 46a KK ®PH («Yro-
[a ocobu, TKa BYMHHUAA AiTHHS, i TOTEpHiAoro. BidIKoAyBaHHS IIIKOIM») — IIPO
Te, IO CYZ MOKe IIOM’SKIIIUTH ITOKapaHHd ab0 BiIMOBHUTHCE Bifl HBOTO.

Koucraryrouu BincyTtHicTs y KK ®PH iHCTHTYTY KpHUMiHaABHOI BiAIIOBiAaAb-
HOCTi, BiAMIHHOI'0O Bifl iHCTUTYTy IIOKapaHHd, 3a3Ha4uUMO, 1110 B 11boMy Komekci
3adiKCOBaHi ITOAOKEHHS IIP0 KPHUMiHaABHE ITepecaigyBaHHda. BoHN MicTaThCcd B
po3miai IV «3aaBa morepriaoro, IoBHOBaXKHE PO3IOPAAKEHHS ITPO KPUMiHAAB-
He IIepecAigyBaHHs, BUMOra KPUMiHAABHOTO IIEPECAiLyBaHHS» Ta ¥ TAaBi 1 «/laB-
HICTb IepecAinyBaHHS» po3aiay V «[JaBHICTE».

MarepiaabHO-TIPABOBUH iHCTUTYT KPHUMiHAABHOI BiAIIOBIAAABHOCTI Ta KPUMi-
HaABHO-TIPOILIECYaABHUM iHCTUTYT KPHMiHAABHOIO IIEPECAILYBaHHS PO3Pi3HAE
Koncruryuitinuit Cyn Ykpainu. Posraspgaroyu cripaBy 3a KOHCTUTYLIIHHUM IIO-
naHHaIM MiHicTepcTBa BHYTPINIHIX cripaB YKpainu 11010 odililiHOTO TAyMadeH-
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HSI TIOAOKEHBb YaCTHHH TpeThoi craTrti 80 KorcTuTylii YKpainu (cupaBa mpo ae-
IIyTaTChbKy HemoTOpKaHHicTh), Korncrurynittnuit Cyn YKpaiHu B pe30AIOTHUBHIH
YacCTHHI pillleHHd Bif 27 x0oBTHA 1999 poky 3a3HaA4YUB:

«1. B acniexTi NOpyIIeHUX Yy KOHCTUTYIiHOMY NomaHHi MiHicTepcTBa BHYT-
PIIIHIX crIpaB YKpaiHU ITUTaHb [IOAOXKEHHS] YacTHUHHU TpeThoi craTti 80 KoHcTH-
Tywii YKpainu Tpeba po3yMiTH Tak:

1.1.KpumiHaabHa BiAIOBiZaAbHICTE HACTA€E 3 MOMEHTY HabpaHHS 3aKOH-
HOI CHAM OOBHHYBaABHUM BHUPOKOM CYZY.

1.2. [IpuTdarHeHHa 00 KpUMiHaABbHOI BiATIOBiJAABHOCTI, SIK CTa/1isd KPpUMiHAAB-
HOTO IIE€PECAiyBaHHS, ITIOYHMHAETHCA 3 MOMEHTY IIpE’SBACHHS 0co0i 0OBHHYyBa-
YeHHs y BYNHEHHI 3A09UHY»2,

[TouaTTsa «KpUMiHaAbHE MIE€PECAIAYBaHHS» MIMPOKO BUKOPUCTOBYETHCS B €B-
pomeichKili KOHBEHLII Ipo Iepenady NPoBaiKEHHA Yy KPHUMiHAaABHUX CIpaBax
1972 poky?3.

Y KpuminaavHOMy Kozekci Ykpainu 2001 poky TepMiH «KpHUMiHaAbHa BiAIloO-
BiTaABLHICTE» BXKUBAETHCSH, IK MOXKHA 3pOOHTH BHCHOBOK i3 3iCTaBA€HHS Pi3HUX
oro HOpM, He B OJHAKOBOMY 3Ha4eHHi. Tak, [I0AOKEeHHS] YaCTHUHHU TPETHOI CTaT-
Ti 2 («<HixTO He Mo3ke OyTH IPUTITHEHUH 00 KPUMIiHAABHOI BiAIIOBiMaABHOCTI 3a
To#t camuii 3A04uMH OiAbllle OIHOTrO paly») Tpebda PO3yMITH K HEHPHUIIYCTH-
MiCTh IOBTOPHOI Yu moABifiHOI BigmoBigaabHOCTI (ii peaaisaliii uepe3 oOBHHY-
BaABHUH BHUPOK CyAy) 32 OAMH i TOM camuit 3A04HH. 3a3HA4YUMO, 110 TEKCT BU-
KAay HOPMH € He 30BCiM KOpeKTHHUM. Maao 6 HTHCS IIPO HENMPHUILyCTHUMICTD He-
CEeHHd KPUMiHaABHOI BiAIOBigaAbHOCTI (OyTH 3acydKeHUM Ta/4du mokapa-
HUM 4Yepe3 IIOCTaHOBAECHHHS OOBHHYBAaABHOI'O BHPOKY CYAY), IO BHKAIOYaAO O
Oyab-sIKy MOXKAUBICTH PO3YMIiHHSI B JAaHOMY pa3i IPUTATHEHHS 00 KPHUMiHAABHOI
BiAIOBiAABHOCTI SIK CTaii KPUMiIHAABHOTO IIEPECAITyBaHHS.

ITpo Te, 110 HiXTO HEe MOXKe HECTH KPUMiHAABHY Bi[IIOBiZAaABHICTE (4 He OyTH
IPUTATHEHUH N0 KPUMIHAABHOI BiANOBimaabHOCTI) ABiYi 3a oguH i TO¥M camui
3nounH, Haerbeca B KK Pocilicskoi ®@enpeparii (wactuna apyra crarrti 8), KK
Asepbatimzkancekoi Pecriybaiku 1999 poky (vactuna BockMa 2 crarti 8)24, KK
Pecniybaiku Biropych (dacTrHa 1miocta ctarTi 3), He MozKe OyTH IOBTOPHO ITOKapa-
HUU 3a OfHE i Te caMe OiTHHS — B YacTHHI TpeTil crarTi 2 [leHiTeHIiapHOTO KO-
nekcy Ecronii, B wactuHi moctitt crarTi 2 KK AutoBcekoi Pecriy6aiku 2000 poky
(«...HE TIOBHHEH OyTH IigmaHuil MOKapaHHIO 3a OAWH i TOM CaMHH 3A0YMH OBi-
4i»)2°, wacTuni apyriit crarri 7 KK Pecriybaiku Moanosa («...He Moxke 6yTH m0-
BTOPHO HiAIaHUP KPUMIHAABHOMY II€PECAINYBAHHIO i KpUMiHAABHOMY ITOKapaH-
HIO 3a OIHE i Te caMe MisiHHs»)26,

Ha xoHCcTUTYyLIIliHOMY PiBHiI MU 3yCcTpidaeMo Taki moaoxkeHHd: «HixTo He Moxke
OyTH migmaHUP HEOAHOPA30BOMY IIOKAPAHHIO 32 OAHE i T€e caMe MisTHHA Ha Mifa-
cTaBi 3araabHHUX KPHMiHaABPHHX 3aKOHIB» (ab3ary Tperiti crarti 103 OcHOBHOrO
zakony PPH), «Hikoro He Moke OyTH [ABidi 3aCyAKEHO 3a OOUH i TOM caMui 3A0-
4yuH» (qacTuHa nepma craTrti 50 Koncrurynii Pocificekoi ®enepamnii), «HixTo
He MoxKe OyTH IIOKapaHHH 3a TOM caMHM 3A0YHH BApPyTe» (YacTHHA II'dTa CTaT-
Ti 31 KoHcTuryiii AuToBcbkoi Pecriybaiku)??, «HixTo He Moxke 6yTH CyIUMHM
abo moKapaHUM ITOBTOPHO 3a AigHHS, 32 BYMHEHHS SKOTO BiH Bi[AMIOBIIHO O0 3a-
KOHY OYB OCTaTOYHO 3aCyI:KeHUi ab0 BUIIpaBOaHUi» (YacTUHA TPeTd cTaTTi 23
Koucrutyii EcToHcbkoi Pecriy6aikm).

dikcarig npuHIUILY non bis in idem TakuM 4YMHOM, III0 B KPUMiHAABHUX KO-
[eKcax Ta B KOHCTHUTYLISX AepKaB HAeThCd PO HEIPUILYCTUMICTh OyTH ITigna-
HUM KPHMIiHaAbHIH BiAnoBimasbHOCTI ab0 CyoIUMHM YU MiAZAHUM IIOKapaHHIO
IIOBTOPHO (BApPYyTe, HEOMHOPA30BO), € KOPEKTHO. [IoAi6HNM YMHOM BHPIiITyETH-
cd 1le IUTaHHS B Mi)KHapogHO-IIpaBOBUX akKTaX. Tak, y MixkHapogHOMY HaK-
Ti Ipo rpomMansHCBKI Ta HoAiTHYHI nmpaBa 3adiKCOBAaHO ITOAOXKEHHS, IO
HIiXTO He Mo3Ke OyTH BApyTe 3acyIKeHUH YU IToKapaHuil abo BUIIpaBaaHU Bif-
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IIOBITHO 10 3aKOHY Ta KPHMiHAABHO-IIPOIIECYaABHOTO IIpaBa KOXKHOI KpaiHu
(myHkT 7 crarTi 14). Crartd 4 (IIpaBo He OyTH IPUTATHEHUM IO Cyay abo rokapa-
HUM ABidi») I[TpoTokoay Ne 7 no KoHBeHIIil ITpo 3aXUCT IIpaB AIOAUHU Ta OCHOB-
HUX cBOOOA MIiCTHTB MOAOKeHHS: «HiKOro He Mozke 6yTH BOAPYTe HPUTITHEHO 110
cyny abo mokapaHO B KPHUMiHaABHOMY ITOPSAKY ITifl IOPUCAUKILIEIO OmHiel i Tiel
caMoi JepsKaBU 3a IIPaBOIOPYILIEHHS, 3a gKe MOoro BXKe OyAO0 OCTATOYHO BHU-
IpaBOaHo abo 3aCyAKeHO BIiANOBIAHO A0 3aKOHY Ta KPHMiHaABHO-IIPOIIECY-
aAbHOTO IIpaBa 1€l gep:kaBu».

[TomibHO M0 IIMX IIOAOKEHb TPAKTYIOTHCS MOAOXKEHHS YaCTHHU IIEPIIOi cTaT-
Ti 61 KoHcTuTylil YKpaiHu Ta dyacTUHHU TpeThoi craTTi 2 KK Ykpainu, gake
Horo BiATBOPIOE, YKPAiHCHKUM HOCALHIHUKOM A. Pumearokom?8, Inmi mocais-
HUKHU 1le TUTaHHS He 3a4illaloTh.

TyT mopedHo HaragaTH KOHCTHTYIlifiHe ITOAOXKEHHd: «YUHHI MiXKHapoaHi 10-
TOBOpPH, 3rofa Ha 060B’I3KOBICTh IKUX HamaHa BepxoBHoio Panmoro Ykpainu,
€ JaCTHHOIO HalliOHAaABHOTO 3aKOHOZABCTBa YKpaiHm» (4acTHMHa HeplIia cTaT-
Ti 9). BOHU «3aCTOCOBYIOTHCS V MOPAAKY, HepenbadeHOMY OAS HOPM HAaIlio-
HaABHOTO 3aKOHOJAaBCTBa» (dacTHHAa mnepia crarrti 19 3akony «IIpo MmixkHa-
ponsi moroBopu Yrpaium Bix 29 gepBusa 2004 poky)?°.

IcToTHO pPi3HATHCSA 32 CBOIM KPUMiHAABHO-IIPABOBUM 3MiCTOM iHCTUTYTH 3BiAb-
HEHHd BiJl KpUMiHaAbHOI BiamnoBigaabHOCTI (po3mdia IX) Ta 3BiAbHEHHS BiJ IIOKa-
pauHa (pos3xia XII KK Ykpainm). KoHCTUTYLIHMHUM €, BAAaCHe, AMIIE iHCTHUTYT
3BIABHEHHS Bifl TOKapaHHs, a He BijJ KPpUMiHAABHOI BiAIIOBiaABHOCTI.

[Toxi6Hi okpeMi cTpykTypHi minpoamiau (raaBu 11 Ta 12) € B KK Pociticekoi Pe-
neparii. ¥ KK Pecrybaiku Binopych € raaBa 12 «3BiAbHEHHS Bif KpHUMiHaABHOI
BiAIIOBiIAABHOCTI Ta IIOKapaHHS».

Ha Binminy Bing Takoro migxonay, B KK Pecmybaiku Iloavlna #HzmeTbcd He IIpo
3BIABHEHH4 BiJl KPpUMiHAABHOI BiIIOBiIAaABHOCTI, a, 30KpeMa, IIPO YMOBHE IIpU-
IIUHEHHd KPUMIHAABHOI'O IIepecAiLyBaHHS.

INeniTenuiapuuit kogekc EcToHIiI He MICTUTH OAOXKEHB IIPO 3BiAbBHEHHA
BiJ KpHMiHaABHOI BillIOBiIaABHOCTI, an€ B HBOMY € r'aaBa S5 — «3BiABHEHH4 BiJ
IIOKapaHHs.

He MicTHUTB ITOAOKEHD IIPO 3BIALHEHHS BiJ KPpUMiHAABHOI BiAIIOBIiIAABHOCTI i
KK ®PH. Harowmicts y po3zaiai III «[IpaBoBi HacAigKM AigHHS» €, 30KpeMa, raaBa 4
«[Ipu3ynmnHeHHs ITOKapaHHS 3 BUIIPOOYBaHHSAM», TaaBa S «3acTepeReHHd 3 00y-
MOBAEHHSIM MOZKAWBOCTI 3aCTOCYBaHH4 IIOKapaHHd. BigMoBa Bifl MoOKapaHHs».

¥ raaBi 5 micTuThCd, 30KpeMa, § 59 «IlepegyMoBH 3acTepeskeHHs 3 00y-
MOBAEHHSIM MOZKAHMBOCTI 3aCTOCYBaHHS IIoKapaHHs». 9K 3a3Hadae C. KeaiHna,
TYT 3aCTOCYBAHHIO BiJCTPOYKH [Iepeay€e BU3HAHHS 0COOM BUHYBAaTOIO i BH-
HECEeHHs 00BHHYBAaABHOIO BUPOKYC.

KK ®panmii Takok He 3Ha€ MaTepiaAbHO-IIPABOBOTO iHCTUTYTY 3BiABHEHHS
Bim KpUMiHaABHOI BiAIIOBiIAABHOCTI, aa€ B HbOMY BXKUBA€ETHCH IIOHATTS «KPU-
MiHaABHE IIepecaigyBaHHs» (B MyHKTax 2 Ta 4 crarti 112-2, crarrti 113-8), dop-
MYAIOETBCH ITOAOZKEHHS IIPO 3BIABHEHHH BiJl TOKapaHHS IIPH BUNHEHHI KOHKPET-
HUX 3AOYMHIB (HaIpukaan, crartda 450-2).

Cepen criocobiB iHmuBimyaaizarii mokapaus Kpuminaapuuii kogekc dpanrrii
JETaAbPHO PEerAaMeHTYe IHCTUTYTH BiACTPOYKH BHKOHAHHS ITOKapaHb (IiaBimmi-
Au 3, 4 Ta 5) Ta 3BiAbBHEHHH Bifl IOKapaHH4 i BiICTPOYKHN IpU3HAYEHHS [TOKapaH-
He (minBiomia 6).

Y KK IlIBetinapii 1937 poxky®! BiacyTHil iHCTUTYT 3BiAbHEHHS Big KpUMiHaAb-
HOI BiAIIOBiZAABHOCTI, aane € cTarTa 66 bis «BimMoBa Bifx mogaAbIIOro KPUMiHAAB-
HOT'O IIepeCcAiyBaHH4 i 3BiAbHEeHHd BiJ ITOKapaHHS», a TaKoX cTarti 70—72,
dKi perAaMeHTYIOTh AaBHICTh KpPHMiHaAABHOTO IlepecainyBaHHsg. He 3Hae iH-
CTUTYTY 3BiABHEHHS Bil KpuMiHaabHOI BignosinasbHOCTI i KK ABcTpii 1974 po-
Ky32. B Toi ke Jac BiH MIiCTUTB po3aia V «YMOBHE 3BiABHEHHS BiJ ITOKApaHHS i
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YMOBHO-ZIOCTPOKOBE 3BiAbHEHHSd Bif BiAOyBaHHS IOKapaHHS, BKa3iBKH i 0TO-
Mora yMOBHO 3BiAbHEHUM» (§ 43—56). ¥ po3sziai VI «/laBHicT € § 57 «/laBHICTb
KPUMiIHAABHOTO II€PECAILyBaHHI».

Otxe, Tpeba PO3Pi3HATH KPHMiHAABHY BiIIOBiIaABHICTH Ta IOKApaHHS SK
IHCTUTYTH MaTepiaabHOTO KPUMiHaABHOTO IIpaBa i KpUMiHaAbHE IIepecainyBaH-
H (BKAIOYAIOYU IPUTATHEHHS 10 KPUMiHAABHOI BiilIOBilaABHOCTI) Ta 3BiABHEH-
HS Bif Takoro.

A BiaTaxk, Tpeba po3pi3HATH 3BiIABHEHHS Bi[ KpUMiHAABHOI BiAIIOBIIAABHOCTI B
MaTepiaAbHO-IIPAaBOBOMY CEHCi, III0 3a CBOIM KPHUMiHAABHO-IIPABOBUM 3MiCTOM,
10 CyTi, Ma€ OyTH 3BIABHEHHAM Biff IOKapaHHs, Ta B IPOIIECYaABHOMY CEHCI, 110
O3Havae€ 3BiABHEHHS BiJl KPUMIHAABHOI'O II€PECAILYBaHHS.

Pociiicekuii mpoiiecyaaict A. ['oroBKO 3a3HadaE: «...(0aKTUYIHO BCE, IO B Ma-
TEepiaAbHO-TIPABOBIM HayIli MOXKHA [MO3HAYUTH K Pi3HUIIO MiXXK KPUMiHAABHOIO
BiAIOBiMaABHICTIO 1 TIOKapaHHIM (LId Pi3HUIIA i € «IIPOoIleCyaAbHUH acleKT» KpPH-
MiHaABHOI BiZITIOBiIAABHOCTI), B HAYII ITPOLIECYaAbHiN BKAIOYAETHCI 9K OKpeMi
€AEMEHTH B IOHATTSA KPUMIHAABHOTO II€PeCAinyBaHHs»3S.

3. Po3ragHyBIIN MaTepiaabHO-IIPABOBI Ta IPOIleCyaAbHi aCIeKTH iHCTH-
TYTy KPUMiHaABHOI BiITIOBiaABPHOCTI B 3aKOHaX YKpaiHU Ha TAi [IOAOXKEHb 3aK0-
HIiB IedKUX IHITUX KpalH €BpONnH, CIPOOYyEMO CIiBCTABUTH BITYM3HSIHUM iHCTH-
TYT 3BiABHEHHS BiJi KpUMiHAABHOI BiIIOBiJaABHOCTI 3 KOHCTUTYLIIMHUM IIPHUH-
IIUIIOM ITPe3yMIIIlii HEBUHYBATOCTI.

Jast TBOTO 3BEPHEMOCH IO BUCAOBAEHHUX B HAYKOBiH AiTepaTypi HOrA9iB YK-
PpalHCBKHX BYEHHX HA II0 IPobAeMy.

Tak, C. IlamyeHKO apryMeHTOBAaHO AOBOAUTH: «3icTaBA€HHHI YaCTHUHU
nepmoi crarti 62 KoHctutyuii YKkpaiHu i OCHOBHOIO KpUMiHAaABHO-IIPaBOBO-
ro 3MicTy 3BiABHEHHS BiJ KpUMiHaAbHOI BinmoBigaspHOCTI (cTarTi 44—49 KK)
[I03BOASIE TOOAYUTH iCTOTHI CyIIepeYHOCTI Mi2K HUMH: 3BiABHEHHS 0COOU BiJ KpH-
MiHAABHOI BiATIOBiAaABHOCTI BinOyBaeThcs 6e3 BU3HAHHS il BUHHOIO ¥ BUMHEHHI
3A0YUHY B OOBHHYBaABHOMY BUPOKY CyAy. TaKUM YHHOM, IIPE3yMIILlisI HEBHUHY-
BaTOCTI («0ocoba BBAXKAETHCHA HEBUHYBATOIO Y BUMHEHHI 3A04YUHY... JOKH il BUHY
He Oyze... BCTAHOBAEHO OOBUHYBAaABHUM BUPOKOM CYAy») IIPH TAKOMY 3BiABHEHHI
3aAUIIIAETHCS HE CIIPOCTOBAHO0. BinnoBigHo Taka ocoba Mae mpaBo He 3BiAbHSI-
THCH Bif KPpUMiHAABHOI BiTIOBiAABHOCTI... a He MigAdraTv KpUMiHaAbHIH Big-
IIOBiOaABHOCTI. ..

Bucuosok: crarti 44—49 KK (a mo cyTi — iHCTHUTYT 3BiABHEHHS BiJ KpPH-
MiHaABHOI BiATIOBiAaABHOCTI B I[iIAOMY) CyIIepe4YUTh YaCTHUHI nepuritt craTrti 62
Koncruryiii Ykpainu i, BiAIIOBiAHO, IPUHITHILY BEPXOBEHCTBA ITpaBa’?.

[Hmu#t moraan Ha 1110 Ipobaemy mae 0. Bayain. Ha #oro nymKy, «<KoHCTHUTY-
I1isT BUPIIlIye AWIIle OqHE, X04Ya ¥ AyKe IPUHITUIIOBE, TUTAHHS, a caMe: AHIIe 00-
BHHYBAABHHM BHUPOKOM CyAy ocoba MoxKe OyTH BU3HAaHa BHHYBATOIO Y BUMHEHHI
3A0UYMHY», III0 «<HE BUKAIOYAE TOTO, 1110 BU3HAHOIO TAKOIO0, 1110 BUMHHAA 3A04HH, i
3BIABHEHOIO Bifi KpUMiHaABHOI BiATIOBigaaAbHOCTI ocoba MozxKe OyTH CyZoM, ase B
iHIIIOMY IIPOlleCyaAbHOMY HOPSAAKY. 3BiABHEHHS BiJl KpUMiHaABHOI BiAllOoBimaAb-
HOCTi 0co0H, TKa BYHHHAA 3A0YHUH, 0ODOPMAIOETHECSI BHHECEHHIM CYI0M yXBaAHK
a60 NOCTAHOBH PO 3aKPHUTTH KPUMIHAABHOI CIIpaBm»>S.

3 TaKUM BHCHOBKOM, SIKUH BUIIPABIOBYE iCHYI0OYY Ha ChOTOHI IIPOIIECYaAbHY
¢dopmy BTiseHHa B KIIK Ykpainu (ctarti 6—13) iHCTUTYTY 3BiABHEHHS Bifx
KpPUMiHaAABHOI BiAIIOBiAAaABHOCTI, IOTOAUTUCE HE MOXKHa. [IlUTaHHA HagBHOCTI
IifcTaB oA HAaCTaHHA KPUMiHaABHOI BiAIIOBiAAaABHOCTI MOXKAUBE TIABKU IIPU
BCTAQHOBAEHHI B IiTHHI 0COOM CKAay 3A04YHHY, B TOMY YHCAi # TaKOro H0oro Bax-
AVWBOTO KOMIIOHEHTA, K BHHA 0COOM y BYMHEHHI 3A0YMHY, 10 BiAIOBIAHO 10
KOHCTHTYIIIHHOIO IpUIHCY (dacTuHa Iepira crarti 2 KoHcrutyuii Ykpainw)
MOXKAUBE AHIIIE OOBUHYBAABHHUM BHPOKOM CYAY. 3aKPHUTTH K KPUMiHAABHOL
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CIIpaBU yXBaaoio abo IIOCTAHOBOIO Cyay 0e3 IOCTaHOBAEHHS OOBHHYBaAbLHOIO
BUPOKY, IKUM TIiABKH i MOXKe OyTH BCTAHOBA€HA BHHA OCOOM Yy BUMHEHHI 3A0-
YUHY, BOYEBHUAb HE Y3TOMKYETHCHI 3 KOHCTUTYLIHHUM HPUHIIUIIOM IPEe3yMITILii
HEBHUHYBAaTOCTI.

Sk caymiHo 3a3Ha4dae /. [0A0BKO, «Hi CYA, Hi XTOCH iHIINI He Ma€ IIpaBa 3BiAb-
HSITH BiJl KPpUMiHAABHOI BiITIOBiHAABHOCTI 10 THX IIip, JOKU He OyAyTh BYMHEHI BCi
[ii, TIoB’s13aHi 3 KPUMiHAABHUM II€PECAITYBaHHSM i 3aXUCTOM BiJ HBOTO, 110 i cTa-
HOBHUTB 3MICT KpUMiHaABHOIO IIpolecy. /o BUMHEHHS IUX Ailf MOXKAHBE 3BiAb-
HEHHS{ AWIIE Bif IX BUWHEHHH, ToOTO Biff KDUMiHaABHOTO IIEPECAiyBaHHs, a Ii-
cAd X BUMHEHHS y BUIIAAKY OTOAOIIEHHSI 0COOM BHHHOIO CMUCA MAa€ AUIIIE 3BiAb-
HEHHs Bif| MoKapaHHs» 30,

I3 momepeAHLOTO BUKAALY MU MOTAU IIEPECBIAYUTHUCE, 110 KPUMiHAABHI KO-
[EeKCH 6araTboX [Aep3kKaB He 3HAIOTh 3BIABHEHHS Bifi KpUMiHAABHOI BiATIOBigaAb-
HOCTi K 0CODAMBOr0O MaTepiaAbHO-IIPAaBOBOTO iHCTUTYTY. B To#l xe uac y Ta-
KUX KOoJeKcax C(PpOopMyAbOBaHIi ITOAOXKEHHS PO YMOBHE YU Oe3yMOBHE 3BiAb-
HEHHd BiJl KPUMiHAABHOTO IIE€PECAILYBaHHS, a TaKOXK BiJ IIOKapaHHs.

¥ cBiTAI BUKAQIEHOTO ITPUBAOAIOE TIO3UILisI, TOB’A3aHAa 3 TPAKTOBKOIO iHCTH-
TYTYy 3BIABHEHHS BiJl KpUMiHaABHOI Bi[IIOBiIaABHOCTI HE B MaTepiaabHO-IIPaBO-
BOMY, a B IIPOLIECYAABHOMY CMHCAIL (depe3 «IIpolleCyaAbHYy HIPU3MY»), LIo i1 3aii-
Mae A. ['oAOBKO, 9KHH mHIlle MI0A0 3aKoHIB Pociticbkoi demeparrii: «<Heobximma
olHOYAaCHa CHHXPOHHA IOPUAUKO-TEXHIYHA MOAUMIKaIliad 9K KpUMiHaABHO-TIpa-
BOBOi KOHCTPYKIIii 3BiAbHEHHS BiJl KpUMiHaABHOI BilIlIOBiIAABHOCTI, TaK i KpH-
MiHaABHO-IIPOIIECYaABHOI KOHCTPYKILI 3aKpUTTS KPUMiHaABHOI cIipaBu (mepe-
cAimyBaHHS) 3a HepeabiAlTyIOUHMH IIifcTaBaMM», Xo4da i He 3aKAWKAE OO
HeraiHOTO BHECEHHS BifllIOBIAHMX 3aKOHOAABYUX 3MiH3’.

4. IcHyoO4Ya CyIepedYHiCTh MiXKX KOHCTHUTYLINHUM NPUHIUIIOM IpPe3yMIIIii
HEBHHYBAaTOCTi (dacTuHa Hepiia ctaTTi 62 KoHcrutyuii YKpainu) Ta iHCTUTyTOM
3BiABHEHH4 BiZl KpUMiHaABHOI BiATIOBiIAaABHOCTI (4K BiH 3akpinaenuit y KK Ykpai-
HU — nepenycim y posaiai IX Ta B KIIK Ykpainu, 30kpema B crartax 6—13), Mo-
Ke OyTH po3B’d3aHa IIAIXOM BiIMOBH Bifl MaTepiaAbHO-IIPAaBOBOIO iHCTUTYTY
3BIABHEHHSI BiJl KPUMIiHAABHOI BiAIIOBiZAABHOCTI Ta TpaHcdopMallil Ipolecyasb-
HOT'0 iIHCTUTYTY 3BiAPHEHHS BiJ]l KPUMiHAABHOI BiAIIOBiIAABHOCTI B iHCTUTYT 3BiAb-
HEHHs Bif KpHMiHaAbHOrO mnepecainyBauHsg. OcTaHHIi# He HoTpebye IIOCTAHOB-
A€HHS 0OBHHYBaABHOTO BHPOKY, SKHMM 0c00a BU3HaBaAacs 60 BUHHOIO Y BUNHEHH]
3A0YHHY.

KpiMm 1mocaimoBHOI0 BIPOBaAKEHHS KPUMiHAABHO-IIPOIECYaABHOTO iHCTH-
TYTY 3BiABHEHHS BiJl KPpUMiHaAABHOTO IIepecAifyBaHHS, MOXKAUBUY ¥ iHIIUH Ba-
piaHT, KOAM 0coba BH3HAETHCH BUHYBATOIO V BYMHEHHI 3A0YHHY B OOBHHYBaAb-
HOMY BHPOKY 3 BiZICTPOYKOIO IIpH3HA4YEHHS IIOKapaHHs, gK I1e Mae Micie 3a KK
®PH, KK Ppamiiii.

Ile 3araanpHa cXeMa MOXKAHBOTO PO3B’3aHHS IIPoOAEeMH IIOBHOI y3romxe-
HOCTi iHCTUTYTy KpPHUMiHaABHOI BiAIIOBiMaAbHOCTI 3 KOHCTUTYLIIWHUM HPUHIIN-
IIOM Ipe3yMOLii HeBUHYBaTOCTi. Y pasi il cxBaseHHd Mae OyTH BHUpillleHa HHU3KAa
KOHKpeTHUX rmuTaHsb 1ono 3MiH y KITK, KK, 3akoHi «IIpo 3acTocyBaHHs aMHicCTii
B YkpaiHi» Bixg 1 xoBTHA 1996 poky TOLIO.
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CTATTA 103, AB3ALMN 2 TA 3
OCHOBHOI'O 3AKOHY
B CYOOBIN NPAKTULI
®EOEPAJIbHOIO KOHCTUTYUIUHOI O cyny

K. 'paccxod,
cynaa ®epepansHoro KoHctutyuinHoro Cyay HimeyumHm
y BigcTaBLi

KpuMmiHaabHO-IPAaBOBI 3aX0MU ITPOTH 3A0YHHIIS JOCHUTE JKOPCTKO BTPYIAIOTh-
ca B Moro mpaBa i cBo6oau. BoHM TaKOXK BiApPi3HAIOTHCS Bifi BAXKAUBUX BTPY-
YaHb B OCHOBHI IIpaBa: IIPOTOAOIIYIOTH IIPOTH 3A0YHHIIA BHUPOK, OCKIABKU Y
3B’3KYy 3 IIPOTHUIIPABHOI0, BUHHOIO [i€I0 BiH BYNHAB HEIIPABUABHO 3 COIiaABHO-
€TUYHOI TOYKH 30pY, i IpHU3HAYaIOTh ¥ 3B’93KYy 3 IIUM IIOKapaHH4d. [lokapaHHS B
IIEPIIYy Yepry Ma€ CAyryBaTH KOMIIEHCAIlil BUHHU i KapaTH 3a CKOEHE IIPaBOIIOPY-
meHHd. lle cipaBAIHHA OKapaHHY Y 3B’I3Ky 3 BUHHOIO IIPOTHUIIPABHOIO IIOBE-
MIHKOIO O3HAYa€e MMOKapaHHs i 00TaXKye 0co0y, IPOTH SKOi BUHECEHO BHUPOK, V
ayxe crnenudivHoMy BUTAsSAl. BuHukae migcraBa TBepauTH, 1o KoHcTUTYIIS
crarrero 103, ab3amamu 2, 3 O3 OOCHUTBH KOPCTKO [OAS TaAy3i KPUMiHAABHOTO
IpaBa MOCUANAA 3aTaAbHO/III0Y] TapaHTii MpaBoBoi AepkKaBu'.

3BepHeMocs no crarti 103, ab3aiy 2 O3. BinnmoBiaxo 1o Hporo PenepasbHuit
Koucruryuitinuit Cyn nocTifiHo y cBOifl CymoBi#t MPaKTHUIl TAYMadUTh YOTUPHU
TiCHO IOB’d3aHi MiK cO0O00 rapaHTii:

— IIPUHIUI 3aKOHHOCTI,

— BHUMOI'Y BU3HAYEHOCTI,

— 3a00pOHyY aHaAAOTiI,

— 3a00poHyY 3BOPOTHOT mii.

OCHOBOIO IIUX TapaHTild € npuHyun demokpamii i 3amicm sr00coKol 2i0HoCmI
ocHosHux npas. TaxkKe 3BUHyBadeHHd y IPOTUIIPABHINM MOBeAiHIII Ta ITOKapaH-
Hd 3a IIe OepP3KaBOI0 BUHHA 0co0a MOBUHHA IPUMMATH TIABKH B TOMY BHIIAIKY,
AKIIIO 3aKOHOAAaBEIlh, TOOTO 0e3MocepeHbO AEMOKPATUYHO ACTITUMHUN ITapaa-
MEHT, BU3HAYUB IIePeAyMOBH IIPOTUIIPABHOCTI Ta ITOKapaHHs. [aHICTb AIOAUHHA
[OITyCKa€ ITOKAAICHHA Ha Hel IoOKapaHHs 3a BU3HAYEHE [AeP3KaBOI0 IIPaBOIIOPY-
IIIeHHS TiABKH B TOMY BHUIIAQKY, SIKIIIO0 BOHA 3 CAMOTO [I0YaTKy MOXKe 3HaTH, IKa
i abo 6e3misABHICTE IepecAinyBaTUMYyThCS 9K KPHUMiHaAbHA [Oifd, i TaKUM 4H-
HOM BOHA Ha BAACHY BiANOBiZaABHICTH MOXKE BH3HAYATH CBOIO IMOBeMiHKyZ. Lli
MipKyBaHHSI BU3HAYaIOTh AL T'aAy3i KPUMiHAaABHOIO IIpaBa sKopcmke 3acmepe-
JKEeHHSsl 3aKOHOM, SIKe Ma€ CBOIM HaCAIAKOM HaBeAeHi BUILIE YOTUPH rapaHTii i 3a-
OOopOoHSE BUKOHABYIM BAAi, a TAKOXK, 0COOAUBO, KPUMIHAABHUM CyaM BHU3HAa-
YaTU TepeayMoBH MoKapaHHs®. TiAbKM 3aKOHOABELb MOBUHEH aGCTPAKTHO
Ipu¥MaTH pillleHHS IIPo IIepeayMOBH IToKapaHHsd. Lli mepeayMoBH BiH Ma€ BcTa-
HOBAIOBATH HACTIABKH YiTKO, 100 BU3HAYUTH IIIHUPOTY Ta TaAy3b 3aCTOCYBAHHS
BIAIIOBIMHUX 03HAK CKAQY 3A04YHHY ab0, 3pelITol0, Yepe3 TAYMadeHHS iX MOXKHAa
6yao 6 mocaimuTu*. OTKe, KOxKHA 0coba MaE MOXKAUBICTL HAa OCHOBI 3aKOHOIAB-
YOTO PETYAIOBAHHS MePeNOadnuTH, SKa IIOBEAIHKA € 3a60poHeH00°. ToMy, mepIm

I Mus. Pimenns ®KC 109, 133 <177, 175>.

2 Mus. Pimenus ®KC 25, 269 <285>.

3 [us., Hanpuraan, Pimenna ®KC 47, 109 <120>; 75, 329 <341>.

4 Nus., Hanpuraan, Pimennsa ®KC 41, 314 <319>; 47, 109 <120>; 55, 144 <152>; 75, 329 <341>.
S Mus., nanpukaazx, Pimenns ®KC 64, 396 <393 Ta HaCTyIHI>.
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3a BCe, AT KOXKHOIO Mae OyTH 3pO3yMIAMM TEKCT 3aKOHOAABY0 BH3HAYEHOTO
CKAay 3A04YMHY. BiAmoBinHO A0 ycTaaeHOI CyJ0BOI IIPaKTUKH, 3 TOYKHU 30PY I'PO-
MaAsgHHUHA, OIIIHIOBAHHUM HHM 3MIiCT BH3HAYa€ TPAHHUYHY MEXKY MOOIIYCTHMOTLO
CYAOiBCBKOTO TAYMa4YeHHs.

LIbOMy HE CYIIEPEYUTH T€, 10 3a 3aKOHOAABLIEM 3aKPINAIOETHCSA! MOKAUBICTD
OITHCY ITepeayMOB ITOKapaHHd TaKOXK i 3a JIOTIOMOTOI0 3araAbHHUX IIOHATD. SKIIIO
BiH Oyze 3MyIIeHN# BU3HAYATH 03HAKH 10 APiOHUIIE, TO Iie Hebe3IIeYHOo, OCKiAb-
KU 3aKOHH OyAyTh AyzKe 3aCKOPY3AHMH i Oiabllle He BiAoBimaTUMyTh 6baraToma-
HITHOCTI KUTTH. Y 3B’I3Ky 3 BUMYIIEHOIO 3araAbHICTIO Ta aOCTPaKTHICTIO KPUMi-
HAABHHUX HOPM € He3aIlO0iXKHUM Te, 1110 y TPAaHUYHUX BHIAAKAX MOXKe OyTH CyM-
HIBHHUM, YU IOBEAiHKa BxXKe abo e miamagae mig mepenbadeHi 3aKOHOM pak-
THYHI 00CTaBHUHU. AAe Y TAKUX TPAHUYHHUX BUNAIKAX JIAS ITIIKOPEHOI IIpaBy 0CO-
Ou ITOBUHHO IIIOHAaMMeHIIle OyTH IIOMITHUM, YU BOHA 3a II€BHOI ITOBEIIHKU ITif-
nae cebe pU3UKy OyTH IIOKAPAHOI0.

[ITomo BUMOT Ta HACAIAKIB JKOPCTKOTO 3aCTEPEKEHHS 3aKOHOM X049y HaBECTHU
IpuKAan i3 cynoBoi npakTuku PenepasbHoro KoHcTuTyiinoro cy/:[yz.

O3HaKH 3A049HHY 3a60POHEHOI IIpONaraHi HACUABCTBA® KaparoTh i TOTO, XTO
y0OAiKye 300pasKeHHsI, IKi IOKa3yI0Th KaXAUBI CLIEHH HACHUABCTBA ILOA0 JIH0OU-
Hu. Y cripaBi, 9Ky MaB BUPIIIyBaTH HiMEIIbKUH KPUMiHAABHHUN CyM, HIIIAOCH IIPO
diabM, y gKOMY OyAH ITOKa3aHi Tak 3BaHi 30m6i, ToOTO OAM3BKI [0 AIOAVHU CTBO-
piHHS, IKi B JOCHUTD JKaXAUBHH CIIOCI0 32CTOCOBYBAAN OJWH IIIOJ0 OIHOTO HACHA-
ASI Ta TOPTYPHU. Y 3B’9I3KYy 3 THM, IO ITIOKA3 KAXAUBOTO HACHUAAS, KIIIO BOHO 3a-
CTOCOBYETBCS LIOA0 JIOOUHU, TTANIANAE ITia TOKapaHHd, 10 YBATH He OYAO B3SITO
Te, IO i UM Tpeba po3yMITH TAKOXK i 3aCTOCYBaHHS HACHAAS MiK OAN3BKUMH
o0 AroguHU icroramu. PenepasbHuii Koncrurynifinuii Cyn 3a3Ha4uB, 110 Pak-
TUYHY O3HAKy «wI0OUHQ» Tpeba Ge3II0OMHUAKOBO PO3YMITH K 6ioAOTiYHE IOHATTH
AIOIVHU. SIKIIO 3aKOHOAABELb XOTiB OM IToKapaTH i nmpeacraBaeHe y iabMi Ha-
CHAAS MK OAM3BKUMH 10 AIOIMHU iCTOTaMH, 1100 IIePeUIKOAUTH 06xoay 3abopo-
HU, TO BiH MaB OM BH3HAYHUTH II€ B TEKCTi HOPMH.

HaBenenuit MHOIO TIPUKAA MICTUTH IIIe IIiKaBIIIUHE BapiaHT oOCTaBUH cIIpa-
BH, IKHH YiTKO ITOKA3Y€E, 1110 MEXKY MiXK JO3BOACHUM PO3YMIiHHAM CAOBA i 3a60po-
HEHUM aHaAOTIYHHM 3aCTOCYBaHHAM He 3aBXK/JIU AECTKO ITPOBECTH. Y HaBEICHOMY
diabmi Gyao TOKa3aHO, K II’ATh AIofiell BiABiAYIOTH fadHuil OyAUHOK y Aici i re-
PETBOPIOIOTHCS ITiCAS BUKOPHCTAHHS YaKAYHCBHKOI (hopMyaH B 30M0i, 9Ki ITOoTiM
6OPIOTHCA MiXK COD0I0 B KaxAUBHUH crocib. PenepaabHuit Koncruryniinuit Cyn
BBazkKae 3a MOXKAUBE, 110 KPUMIiHAABHUY Cys B TAKOMY BHIIAIKY MOIKE PO3TAS-
natu 30M0i TAKOXK IK AIOEY B PO3YMiHHI O3HAK KPHUMIHAABHOTO 3A0YHHY,
OCKIABKH ITPEACTaBAEHI iCTOTH CIIOYATKY OYAU AIOIBMHU.

3acrepekeHHs 3aKOHY i, 0COOAMBO, BUMOTa BU3HAYEHOCTI MAIOTh 3HAYEHHS
He TiABKH [Ad TlependadeHnX 3aKOHOM o06cmasuH cnpaesu, siki o6TpyHmosyoms
MOIKNUBICMb NOKAPAHHS, a ¥ Iad 8Udy nokapaHHs, 9Ke Ipu3HadaTUMEThCH, Ta
Mmexx nokaparHsi. HoBe pimenHa PenepasbHoro Koucruryniinoro Cynay Bif
2002 poky* Bu3Ha4ae #Oro MO3UILi0. Y HBOMY HIIIAOCS IIPO BBEAEHHS HOBOTO I10-
KapaHHd — MafHoBoro. Cy/1 IoCTaBUB BUMOTY — aIpecaT Mae€ repeadadaTy po3-
Mip O4iKyBaHOIO IIOKapaHHs. BiH MOBUHEH OIiHIOBATH CBOIO IOBEAIHKY, BAACHY
BiAIOBiOaABHICTH LIOAO TOTO, SIK OIIIHIOBATHMETBLCH IIPOBHHA 3a IPOTHIIPAB-
Hy mOifo, 30KpeMa, i TaKKicTb. OLIHKY Ta PO3CAiLyBaHHA IOPYIIEHHHS IIPOTH
CKAay 3A0YUHY IIapAaMEHTChKUN 3aKOHOAaBEIb Ma€ JOCTATHLO 3BAXKUTH i BU-
3HAYUTHC.

1 Mus., Hanpuraaz, Pimennsa ®KC 45, 363 <371>.

2 Nus. Pimenna ®KC 87, 209.

3 Nlus. § 131 KK.

4 IMus. Pimmenns ®KC 105, 135.

S Tak y Pimenns ®KC 25, 269 <285>; 32, 346 <362 Ta HACTyIHA>.
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OTxe, iCHYIOTB II€BHi HaIIPyKeHi BiTHOCHHU 3 KOHCTUTYILIIMHNUM IPHUHIIUIIOM
BHUHH. BiH BuMarae, o6 y KOXKHOMY KOHKPEMHOMY 8UNA0KYy eUsHaueHe NoKa-
paHHs TiepebyBaso y CipaBeJAMBOMY CIIiBBiTHOIIIEHHI 3 TSXKKICTIO aif Ta Miporo
BUHU 3AOYHHIIA!. AAe ¥ 3B’I3KY 3 THUM, III0 3AOUHHH, SIK [IPABUAO, € PI3HUMH 3a
piBHEM BHUHU i TAXKKICTIO IIPABOIOPYIIEHH, ¥ CYAAi 3aBKAU Ma€ OyTH MOXKAU-
BiCTh IIPHUCTOCOBYBATH BU3HAUYE€HE HUM IIOKapaHHS] 0 IUX BiaMiHHocTel. 3a-
HAATO JKOPCTKOIO 3aKOHOJABYOI0 3arpo30i0 MOKApaHHH CYAAsS He MOoxXKe OyTH
IPUMYLIEHUH BH3HAYaTHU IIOKapaHHd, K€ BIANIOBIAHO A0 HOro IepeKOHaHb
He Bigmosimae BuHi 3ar0umHIE?. TOMy 3aKOHOAABEIL y TaAy3i KPUMIiHAABHOTO
IIpaBa IIiJ] 9ac 3aKOHOAaBYOTO BU3HAYEHHS 3arp0o3U ITIOKapaHHs IIOBHHEH 3a0e3-
IIEYUTH IPUHAHATHY 3 KOHCTHUTYIIIHHO-IIPAaBOBOI TOYKH 30py piBHOBary Mix 060-
Ma KOHCTHUTYLIHHUMHU IPUHIIUIIAMH BHMOTH. [lag BHOOPY Ta BH3HAYEHHS PO3-
Mipy IIOKapaHHs BiH IIOBHHEH IIPEACTAaBUTH TIABKH KOHCMUMYUIUHO-NPA8O8UTL
MIHI- MYM 3aKOHOJABYO BCTAHOBAEHOT0 BU3HA4YeHHd. Lleit miHiMyMm PenepasbHUH
Kon- crurynuittnuit Cyz olucye y BxKe 3raflaHoMy paHillle pillleHHI TaKUM YHHOM:
Cyand y KpUMiHaABHHX CIIpaBax Ta BiAIIOBiIHO 3BHHyBadyBaHUN IpoMaidHUH
MalOTh OyTH HACTIABKH YiTKO 30Pi€EHTOBAHUMHU Ha 3aKOHOIABYO 3aKpillAeHYy 3a-
rpo3y IOKapaHHs, 1110 BHHHOMY CTa€ 3p03yMiAOIO OIliHKa 3aKOHOAABLIEM 3a3Ha-
Ye- HOT'O 3A0YHHY.

L1i BUMOr¥ CcyZay, SKi BUMYIIEHO MAlOTh JOCUTH aOCTPaKTHY (hopMy, BUKAUKA-
IOTB IIPH iX 3aCTOCyBaHHI TpyaHouli. ITpo 1ie BxKe cBiAYUTH pimeHHa Penepanb-
"oro Koncrurynitinoro Cyay 1miozio MaiHOBOTO nokapaHHd. [I'aTh cynaiB ceHa-
Ty — a OTXe, OIABIIICTE — OOI'PYHTOBAHO 3aCBiAYyIOTH, IO KOHCTUTYILHHO-
IIPaBOBUI MiHIMyM III0/I0 3aKOHO/IABYO BH3HAYEHOTO Ha MaiiOyTHE BincyTHi# y
HOBOMY ITOKapaHHi. Tpu iHIIi cyaai B IX OKpeMHUX AYMKaX TAK0XK JOCHUTH OOTPyH-
TOBaHO 3a3Ha4aloTh, 1110 KPUMiHAABHO-IIPABOBE 3araabHE PETYAIOBaHHS Halae€
JOCTATHEO IiICTaB A TOTO, 100 BU3HAYHUTH, B IKUX BHIIAAKAaX CyA1d TIOBUHEH
BUHOCUTH MalHOBE MOKApPaHH4 i B AKOMY PO3Mipi.

HaBenemo anaaiz rapanToBasoi B crarti 103, ab3ari 2 O3 3ab6opoHu 3gopom-
Hoi Oii. BoHa 3axuIlla€ 3A04YHHIIA BiJ TOTO, III0 AepKaBa 3a CKOEHE Y MUHYAOMY
II0-HOBOMY IIOTPOXKYE MOKapaHHAM ab0 IIOCHAIOE BXKE€ iCHYIOYY 3arpo3y MIoKa-
paunga®, a6o Mo-iHIIIOMY OLHIOE HENTPABOMIPHY [if0. ['poMansaHuH, SKUMH CBOIO
IIOBEiHKY OPI€EHTY€E BiAMIOBIZHO [0 YMHHUX 3aKOHIB, HE MOXKe OyTH IIOCTaBAe-
HUM 3a MexkaMu npaBa®. OcoBGAUBICTIO 11i€l 3a60pOHU 3BOPOTHOI fii € Te, 1110 BO-
Ha fi€ B abCOAIOTHIH hopMi i TOMy TOBHHHA 3aCTOCOBYBATHUCH JKOPCTKO 1 hopma-
Al30BaHO®. BuTAymMadeHa 3 NMPUHIMILY IIPABOBOi AepkaBu 3a60poHa 3BOPOTHOL
Oii Ma€e TiABKH IIPUHIIUIIOBY YHMHHICTD i MOXKe OyTH oOMexKeHa TiABKHU 3 ypaxy-
BaHHAM IHIIUX KOHCTUTYLIHHUX [IIHHOCTEH.

KpumMminaabHO-TIpaBoBa 3ab0poHa 3BOpPOTHOI il BimirpaBasa B Himewuwnni
micasg 00’eqHAHHSA BeAUWKY poab. 3a yaciB H/P, ckoeHi Ha ii Teputopii, ase 1e
He PO3TAIHYTi, KPpUMiHAABHI 3A0YHHU IE€PECAILYBAAUCE IicAs 00’eqHaHHs 3 De-
nepaTHuBHOIO Pecrry0aikoro. Aae [as IX OIIHKK ITIOBHHHO OYAO iSITH KpUMiHAABHE
paBo KoAuIIHboi HP®. TiAbKM SKIIO Ha Yac BUHECEHHS BUPOKY YUHHE IIPABO
denepaTuBHOi PecriyOaiku 6iablI M’sIKe, BOHO IIOBHHHO 3aCTOCOBYBATHUCH.

B ocobauBiii cuTyaliii Taka *KopcTKa [ig 3a00poHHU 3BOPOTHOI Aii Ipu3BOAHAA
00 KOH(MAIKTY 3 HE3aro0i>KHUMH, eAeMEHTAPHUMU BUMOTaMHU CIIPaBEIAWBOCTI.
Ile 6yAu BHIIaaKW, KOAU Oi3KEeHIli, BHKOPHCTOBYIOYH CTPIAKOBY 30p0I0, HE MOTAU

1 Ycrasena cynoBa npaktuka PKC, nus., Hanpursan, Pimenua ®KC 20, 323 <331>; 45, 187
<260>; 54, 100 <108>.

2 Nus. Pimenus ®KC 54, 100 <109>.

3 [lus. Pimmenns ®KC 25, 269 <288>; 46, 188 <193>; 81, 132 <135>; 90 <151>.

4 [uB. Pimnenna ®KC 109, 133 <172>.

S lus. Pimenns ®KC 30, 367 <385>; 95, 96, <131>.

6 Crarra 315 3axony npo BBemeHHs B aifo KK y moenmanmi 3 § 2 KK.
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ronoAaTH CcTiny abo mokunyTH H/IP depes iHIIIi IPUKOPAOHHI ITepenIKoau. IKIIo
CTOCOBHO IIUX 3A0YMHIB OyA0 6 YMHHUM TiabKHU nIpaBo H/IP, To Tpeba 6yao 6 Bpa-
xoByBaTH, 1o H/P Bunpaspasa 3 mMpaBOBOi TOYKH 30py HaKa3aHE HEIO «3HU-
LIeHHsD» Oi’KeHIIB. AAe Cyau y KpUMiHAaABHHX CIpaBax, sKi 3aliMaAUCh IIpoBa-
JPKEHHAMH (ask 10 PenepasbHOTO BEPXOBHOIO CYAY), BAHOCHAHN BHPOKH i HE BU-
3HaBaAu airodi B HP Ha yac 3A04HHY HifCTaBU A TAKOTO BUIIPABIAHHS.

denepasvunit Koucruryuiinuit Cyzal, a misHine i €BpONeHCcbKUM Cy 3 Ipas
AIOUHU TIATBEPAUAU TaKy Io3uriro. Penepasvuuii Koncruryuitinuit Cyn pos-
rAdae I MifcTaBH [AS BHIIPaABAAHHS 9K TAXKKe IIOPYILIEeHHd IIpaBa, gKe IIepe-
OyBa€e B HEIPUHHSTHIN CyIIepedHOCTI i3 CIIpaBeOAUBICTIO 1 MOPYIIYE icHyIodEe y
BCiX HapoiB IpaBOBe IIePEKOHAHHS LIONO Mii IpaB AIOAUHHU, SKi CTOCYIOThCS ii
IiHHOCTI i rimHOCTi. ¥ TaKOMy BUMIAKY CIIPABEAAWUBICTE Ma€ IlepeBazkaTH Ha[
dopMaabHOIO ITIPABOBOI0 DE3IIEKO00 KOPCTKOI 3a00pOoHU 3BOPOTHOI aii. 3a mgorio-
MOTOI0 Takoro oorpyHryBanHsa PenepasbHuii Koncruryuiinuii Cyn KOHKPETH-
3ye dopmyay Panbpyxa, sKy HiMeIbKHil BYeHHH y raaysi mpaBa po3poOuB y
1946 pori y 3B’93Ky 3 IIEPEMOTrOI0 HaJ HAIliOHAA-COIiaAi3MOM.

2KopcTka nig 3BOpoTHOI 3a60pOHN 0OMEKYETHCH PO3MIOPSAIKEHHIMH B KPHU-
MiHaABHOMY ITPOBA3KE€HHI, SKi CAYTYIOTH CIIOKYTYBaHHIO BUHHOI IIPOTUITPABHOL
IIOBEIHKHU. ICHYIOTh KPUMiHAABHO-IIPABOBI PillleHHd, SIKi MaroTh iHITY (DYHKIIIO.
Hampukaaz, 11e CTOCyeThbCH PEryAIOBaHHSI CTPOKIB ABHOCTI CKOEHHSI 3A0YHHY.
Cmpok dasHocmi, IKUH OiIB Ha 4ac CKOEHHS HiAIIafarodoi Mif ImoKapaHHd ii,
MOXKe HOTiM OyTH IOLOBXKeHUM?. 3a00poHAa 3BOPOTHOI Ail HE i€ TAKOXK i B TOMY
BUIIAIKY, SKIIIO IIPOTH 3A0UHHIIS AT HOTO 8unpasieHHs IpUHMaeTbCs pO3IIoPsI-
JPKEeHHS IIP0 NPe8eHmMUEHI 3axo0u, IKi He MaloTh HiTKOT0 KapaAbHOTO XapaKkTepy.

TFapawnrii crarti 103 a63aiy 3 O3 3a6e311e4yoTh 3A0YHHITIO [IPABOBY OE3IIEKY.
SIKIIT0 1I10/10 HHOTO BHHECEHO BUPOK ab0 BiH Oyae BUIIpaBOaHUH, TO y IIbOMY BH-
HaaKy BiH OiAbIlle He MOXKe 3HOBY OyTH IigIaHUP KPUMiHAABHOMY IPOBAIXKEH-
Hio. [loBepHEHHS N0 ITPOBA/ZKEHHA MOXKAWBE TiABKH Y TOMY pasi, gKIIO Ii3Hile
BUHUKHYTH OOTSXKYIO04i OOCTaBUHU, SIKi HE MOTAU OyTH BiZOMi Cyay B IIEPIIOMY
IpOoBaKeHHi. BUpimaabHUM AAT NIUPOTH IIBOTO IIPUHIIUILY € IIPOlleCyaAbHE II0-
HATTS «ma cama Oisty, TIABKY BOHA MEPENUTKOIKAE HOBOMY ITPOBaI3KEHHIO.

1 Mus. Pimennsa ®KC 95, 96.
2 Nus. Pitmenus ®KC 25, 269 <287>.
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KPUMIHANBHE NMPABO YKPAIHU
| KOHCTUTYLINHE NPABO YKPAIHU

B. Tuxun,
cynaa KonctutyuinHoro Cyay Ykpainm y BigctasLi,
akagewmik AlpH YkpaiHu,
OOKTOp HOPUAMYHUX Hayk, Nnpodecop

KpumiHaabHe i KOHCTUTYIIiHHE IIpaBO € eAeMeHTaMU CHCTeMU IIpaBa, pPi3Ho-
BHIAMH IIyOAIYHOTO IIpaBa, HOoTo raay3saMu. BoHu nepeOyBaroTh Yy HEPO3PHUBHO-
My B3a€EMO3B’I3Ky OJHE 3 OJHUM i Hakbiabllle, MOPSBHAHO 3 iHIIUMH TaAy3gMH
IIpaBa, B3aEMOIIOTH MiXK CO0OI0.

KpumiHasbpHe IpaBo K raay3b IpaBa — I€ CHCTeMa IIPaBOBUX (IOPUANYHUX)
HOPM, II10 BU3HAYAIOTh, IKi CyCITIAbHO Hebe3neuHi aigHHd (aii a6o 6e3aisabHICTE)
BHU3HAIOTBECS AEPKaABOIO 3A0YMHAMH Ta AKi ITIOKapaHHS MOXKYThH OyTH 3aCTOCO-
BaHi 10 0cib, 110 iX BYMHUAHN.

KoncruryliiiHe npaBo 9K raAaysb IIpaBa — Ile CUCTeMa IIPaBOBUX (IOPUANY-
HUX) HOPM, SIKi PETYAIOIOTH HaHOiABIIT Ba3KAUBI CYCITIABHI BIiZTHOCHHHU 3 OpTraHi3a-
ii cycIiabCTBa, 3aKPINIAIOIOTE OCHOBU KOHCTHUTYIIIHHOTO AQy, IpaBa i cBoboau
AIOMUHY i rpoMangHuHa, (popMH AeMOKpaTii, TepuTOpiasbHUN yCTPill AepKaBH,
CHCTEMY OpraHiB AepKaBHOI BAagU Ta MiCIIEBOTO CAaMOBPAAyBaHHH.

KpuminasbHe IpaBo 3a CBOEIO IIPUPOI0I0 BUKOHYE OXOPOHHY (3aXHCHY) (PYHK-
1iro. BoHO oXOpoHs€ HaMOIABIII BaXKAHBI CYCIIIABHI BiJHOCHHH BiJ HaMOiABII
He0e3IIeYHUX IPABOIIOPYLUIEHb — 3A049MHIB!. KpUMiHaABHUM IpaBOM KaparoThb-
cqa HaibiabI HeOe3IeyHi MHOPYIIeHHd, HacaMmIepe, KOHCTHUTYIIHHOIo IIpasa.
BoHo 3xilicHIOE HACUABHUIIBKUH OiK IpaBa, € 0o MOAOTOM i MedeM.

KpumMminasbHE mpaBo 6a3yeThCHa Ha IIOAOKEHHSIX KOHCTUTYILIHHOTO, IKE € cTa-
HOBHUM XpebTOM yCi€l cuCTeMH IIpaBa, Imparasy3sio rnpasa. KOpuanaHoo mepiio-
OCHOBOIO KpHMiHaABHOIO IpaBa € KoHcTutylia Ykpainu. Tomy Gararo crarei
Kouctutynii YkpaiHu MaroTh IPUIINCH, SKi IIPIMO HaseXkaThb [0 3aKOHIB IIPO
KpPUMiHAABHY BiAIoBimaabHicTE. HHM3Ka HOpM KpHMiHaABHOTO IIpaBa Oesmoce-
peaHbo 3akpinaeHa B KoHcTutyLii YKpainu, a iHIIi BUIIANBAIOTE 3 He.

3rigHo 3 ToAokKeHHIMHU KoHcTuTyIii YKpaiHu npo Te, 1110 BoHa Ma€ Ha¥BUIILY
IOPUAUYHY CHAY, 1110 32aKOHU Ta iHIIIi HOpPMAaTHUBHI aKTH IIPUHAMAIOTHCH TiABKH Ha
i ocHOBI ¥ MOBUHHI BifnoBimaTy il (YacTuHa Apyra cTaTTi 8), a TAaKOXK, 110 HisdH-
Hs, IKi € 3A04MHaMH, Ta BiANIOBIIAABHICTE 32 HUX BU3HAYAIOTHCI BUKAIOYHO 3a-
KOHaMU YKpaiHu (IyHKT 22 yacTHHHU HepuIoi ctarTi 92), B YKpaiHi IpoBeaeHa
pedopma KpuMiHasbHOro npaBa i 5 kBiTHa 2001 poky BepxoBHoro Panoro Ykpa-
fHM TpUMHATUN HOBHUH, cydacHHUY, NOBHicTIO KonudikoBaHu#M KpuMiHasbHUM
KomeKkc Ykpainu (Habpas yuHHOCTI 3 1 Bepecusa 2001 poky)?.

KpuwminaapHui#t Konekc Ykpainu (nasi — KK) 6yB miaroroBaeHuii pobo4oio rpy-
noro Kabinety MiHicTpiB YKpaiHu Ha 4oAi 3 BigoMuUMU BYeHUMH — pekTopoM Ha-

1 [lokaazuinie mpo mOHATTS 3A04MHY AuB.: Ilarnoe M.I, Tuxuii B.II. TlouatTsa 3asouuny // BicHuk
KoncruryuitiHoro Cyny Ykpainu. — 2004. — Ne 1.— C. 88—95. Tuxuii B.I1. KomenTtap mo crareii 11, 12
KpumiHaabHOro Kozmekcy YKpaiHu / 3akoHomaBCTBO YKpainu. HayKoBo-IpaKTHYHHHE KOMEHTap. —
2004.— Ne 3. — C. 21—29). Tuxuii B.Il. 3akiHueHHN Ta He3aKiHYEHUH 3A04uH. KpuMiHaAbHA BiAIo-
Bi/laABHICTb 3a He3aKiH4eHU 3a04uH // Bicuuk Koncrurynitinoro Cyny Ykpainu. — 2004, — No 2.—
C. 104—109.

2 Moxkaaznsime npo e auB.: Tauili B.5., Cmawuc B.B. HoBuit KpuminaabHUM Kofekc YKpainu //
YpsanoBuii kyp’ep. — 16.06.2002 p. — Ne 106 (20—33).
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IIioHaABHOI IOPUAUYHOI akaaeMii Ykpainu imeHni dpocaaBa Myxaporo, IIpesunen-
ToM AKRafeMii MpaBOBUX HayK YKpaiHu, mpodecopoM, akageMikoM HartioHaabHOI
Axanewmii Hayk Ykpainu B. TamieM Ta nepimuMm nmpopekrTopoM HartioHaabHOI 10pu-
auaHoi akanemii Ykpainu imeHi lpocaaBa Myaporo, mpodecopoM, akageMikom
npaBa, PyHIATOPOM HIKOAM YKPaiHCBKHUX KpHUMiHaaicTiB B. CramrucowM.

KpuminaabHUM KoeKc YKpaiHu rpyHTyeTbcsa Ha KoHcTutywii Ykpainu Ta 3a-
raAbHOBU3HAHUX IIPUHIIUIIAX 1 HOpMaxX MiKHAPOAHOI'O IIpaBa (YacTHHA IIepia
crarti 3 KK). Bin 4iTKO nozepKye KOHCTUTYLIHHI BUMOTH 11010 A€MOKPaTHUYHO],
coLliaanbHOI, ITPaBOBOi AepzKaBU (cTaTTs 1), BUSHAHHS AIOAWHH, 1i XKUTTI 1 310-
poB’a, decti i rimHOCTi, HemOTOPKAHHOCTI i Gesmeru! HANWBHUIIOKH COLIAABHOIO
LiHHicTIO (cTaTTsa 3), KOHCTUTYLIHHUN IPUHIINII BEPXOBEHCTBA IIpaBa (YacTUHAa
mepuia cTaTTi 8) 3 yciMa BUNIAMBAIOYHMHU 3 IILOTO IIOAOXKEHHSIMU, IPpUTaMaHHU-
MU KpHUMiHaAbHOMY IIpaBy IIMBiAi30BaHUX KpaiH, 30KpeMa, I0A0 3aKOHHOCTI,
PiBHOCTI rpoMasH Iepen KpUMiHaABHUM 3aKOHOM, CIIPABEIAUBOCTI, TyMaHHO-
CTi KPUMiHAaABHOT'O 3aKOHY Ta IIOKapaHHd, iHAUBiAyaai3allii KpuMiHaAbHOI Bif-
II0BiMaABHOCTI 1 TOKapaHHs TOIIO.

KpuminaabHU#E KozeKc YKpaiHu BHUXOOUTH 3 Horo mimaeraocti KoHcTHUTYIII.
BiH 3akpinuB 3araAbHONPUUHATHH TPAOUIINHUN AeMOKPATHYHHH NpPaBOBUH
npuniin «Nullum crimen, nulla poena sine lege» — «HeMae 3A049HUHY, HEMAaE II0-
KapaHHg 6e3 BKas3iBKH Ha Ile B 3aKOHi». 3 IIbOr0 IPHHIIUILY BUIIAUBAE, 110 BU-
3HA4YeHHS BCiX 03HAK 3A0YMHY IIOBUHHO JaBaTHCS B 3aKOHI i BiH He MOXKe 3aCTo-
COBYBAaTHUCS 32 aHAAOTI€IO, TOOTO KOAH 10 OisTHHS, KPpUMiHaAbHA KapaHIiCTh KO-
ro He nepeadadeHa, 3acTrocoByeThbcd HopMma KK 3a monibHi misaHS. 3acTocyBaH-
HS 3aKOHY IIPO KPUMiHaABbHY BiZllIOBIMAABHICTE 3a aHAAOTI€I0 3a00POHEHO (Yac-
TuHa yeTBepTa cTarTi 3 KK).

3aK0HOAABCTBO IIPO KPUMiHAABHY BiAIIOBiZAaABHICTH CTAHOBUTH KPUMiHAAB-
HUY Komekc YKpainu (dactuHa nepuia crarti 3 KK). Bin Bu3Hauae, Ki CyCIIiAb-
HO Hebe3meyHi QiTHHS € 3A0YHMHAaMHU Ta sKi ITOKapaHHS 3aCTOCOBYIOThCS OO OCi0,
o ix BumHUAK (dacTuHa apyra crarti 1 KK). IlimcraBoro KpuMiHaAbHOI BigIio-
BiJAABPHOCTI € BUMHEHHS 0CODOI0 CYyCIIABHO HeOEe3[IEeYHOro MisTHHS, IKe MIiCTUTH
ckaan 3ao4uHy, nepenbadenoro KK (wactuna meprra crarti 2 KK)2. 3akoHu
YkpaiHu npo KpUMiHAABHY BiIlIOBIZAABHICTD, IPUHHATI IicAs HAOpaHHT YUHHO-
cti muM KomekcoM, BKAIOYAIOTBCS [0 HBOTO IIiCAS HaOpaHHS HHUMH YHHHOCTL
(wacTuna npyra crarti 3 KK). 3A04MHHICTE AiFHHS, a TaKOXK KapaHiCcTh Ta iHIIi
KPUMiHAABHO-IIPABOBI HACAIIKY, BU3HAYAIOTHECH TiABKU IIUM KomekcoM (dacTu-
Ha Tpetda crarTi 3 KK). 3aounHoM € nependaderne KpuMiHaAbHUM KOQEKCOM CY-
CITIABHO Hebe3IeyHe BUHHE MigHHS (mig abo 6e3misgAbHICTD), BUMHEHE Cy0’€KTOM
3p04nHYy (dactuHa nepima crarti 11 KK).

BincyrHicTs B OcobauBiit yactuni KK HOopMH, 110 BCTAHOBAIOE KPUMiHAABHY
BIAIIOBIIAABHICTD 3a T€ 4M iHIIIE MidHHS, BUKAIOYAE MOXKANUBICTE BU3HAHHSA HOT0
3A0YHMHOM, HABITB AKIIO TaKe [iTHHS CTAHOBUTH CYCITIABHY HeOe3IIeYHICTE.

KpumiHaabHU#E KOAEKC KpUMiHaAi3ye, TOOTO BU3HAE 3A0YMHHUM i KapaHUM,
TIABKU IE€BHY HOBENIHKY — mAigHHd (il abo 6e3migabHicTh). MopasbHO-TICHXO-
AOTIYHI gKOCTi AIOAWHM, cTaH ii CBiAOMOCTi, AyMKH, IIOTASAY, II€pPEKOHAaHHI,
AKUMHU HETATUBHUMU BOHU He OyAu 6, He MOXKYTH PO3TASIIATHCA SIK 3A0YHHHE
OisTHHS 1, 0T3Ke, He MOXKYTb TATTH 3a CO00I0 KPpUMiHaABHY BiAIloBimasbHICTE. Lle
e He nigHHA. «Cogitations poenam nemo patitur» (HixTo He migadarae mokapaH-
HIO 3a AYMKH) — AYMKH He KapaloTbcs. ToMmy ix hopMyBaHHH, IPOSIB, BUABACH-
HS YMHCAY Ha BUMHEHHS 3A0YHHY He MOXKYTb BU3HaBaTUCH 3A0YMHOM. [IAg Ha-

1 Nowkaanmime gus.: Tuxuil B.IL, Ilaxose M.I TIpaBo AtonuHU Ha 0e3IeKy (KOHCTUTYLIHHO-IIPaBOBi
acniekTy) // Bicuuk Koncrurynitinoro Cyny Ykpainu. — 2000. — Ne 6. — C. 51—61.

2 JlokaasHille po mifcTaBy KpUMiHaabHOI BinmoBimasbHOCTI auB.: Tuxutli B.I1. IlincraBa KpuMmi-
HaAbHOI BignosigaspHoCTi / / BicHuk Koncrurynitinoro Cyny Ykpainu. — 2002. — Ne 3. — C. 50—52.
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CTaHHS KPUMIHAABHOI BiAIIOBiZAABHOCTI HEOOCTATHBO BCTAHOBAEHHS 3A0YHH-
HOTO HaMipy, HeOOXi/THO II1e ¥ BYMHEHHS 3A0YNHHOIO MiTHHSI.

Binnosigao no crarti 34 Konctutynii YkpaiHu KOXXKHOMY rapaHTyeEThCS IIpa-
BO Ha CBOOOAy AYMKHU i CAOBa, Ha BiAbHE BHpPasKEHHs CBOIX ITOTAS/IB i IEePEKOo-
HaHb.

«AHuIIIe OCTIABKH, OCKIABKH $I IIPOSIBASIIO cebe, — ITHCaB MOAOAHM JEMOKpaT
K. Mapkc, — g BcTynaro 1o cepH, ImiaBaaaHol 3aKkoHoaaBI0. KpiM cBoiX BUMH-
KiB, s 30BCIM He iCHYIO [IASI 3aKOHY, 30BCIiM HE € Horo 06’eKToM»!.

Bin BUSIBA€HHSI YMHUCAY CAi[l BiIPi3HATH TaKi CaMOCTiMHI 3A09UHHU, SIK I10TPO3a
BO6uBcTBOM (cTarta 129 KK), morposa 3uuIeHHa Maiina (crartda 195 KK), morpo-
3a BYMHHUTH BUKpaJaHHA abo BUKOPHCTATH pPai0OaKTHBHI Marepiaan (cTart-
Ta 266 KK), morposa 1110710: mpaliBHUKa IIPpaBOOXOPOHHOI'0 OpraHy (4acTHUHa Iep-
ma crarti 345 KK), nep:kaBHOI0 YU I'pOMaZICHKOI0 [Aifgda (YJacTHUHA IIeplila cTaT-
Ti 346 KK), 3axucHUKa 94U IIpeficTaBHUKA 0coOH (dacTuHa nepima crarti 398 KK),
CAYyK00BO1 0cOOH UM rpoMasgHUHA, IKUH BUKOHYE TPOMAaAChEKHY 000B’I30K (Jac-
TuHa nepma crarti 350 KK), cyani, HapoQHOTo 3acifaTeAs YU IPUCAXKHOTIO (dac-
TuHa nepma crarti 377 KK), HagasabHHKa (dactuHa nepriaa crarti 405 KK), Ta
IIOTPO3a BYMHEHHS HaIlaay Ha CAY*KO00Bi ab0 KHUTAOBI mpuMilieHHS 0ocib, gKi ma-
IOTH Mi3KHapPOIHUH 3aXUCT, & TAKOXK II0rpo3a BUKPaAeHHs abo 11030aBA€HHS BOAi
X 0Cib 3 METOI0 BIIAUBY Ha XapaKTep IXHBLOI AiIABHOCTI ab0o Ha MiIABHICTE Aep-
JKaB YU OpTaHizalliif, dKi BOHU IIPEACTaBAIIOTh, ab0 3 METOI IIPOBOKAILIl BifHHU
41 Mi3KHapOJIHHUX YCKAaIHEHb (dacTuHa apyra crarTi 444 KK). ¥ mux Bunagkax
KapaeTbCcd HE caM YMHUCEA, a CYCIiABHO HeOe3leyHe qisTHH4 (ITorpo3a), HaBiTh K-
III0 Y TOTO, XTO IIOT'POXKYE, i He OyA0 HaMipy B IIOAABIIIOMY Peaai3yBaTH IIOIPO3Y,
OCKIABKH TYT CIPHUYHHSETHECH Oe3rocepenHs IKoaa Oesmerli XKUTTH, 3/10POB’IO,
TpOMAanCHKi# Oesmerti, Oe3merri ocid, 3a3HaAYEHUX Y 3aKOHi, TOIIIO.

TiabKH CycHiAbHO HebOe3meuHi AisTHHs 3a00pOHIIOTHCS i MOXKYTE OyTH 3a00po-
HEeHi KPUMiHAaABHHUM 3aKOHOM ITifi 3arpo30i0 IIOKapaHHS, TIABKH BOHH MOXKYTb
posragaaTucs gK crTafii 3a04uuHy (4actuHa nepia crarri 11 KK)2.

CycniabHa Hebe3ne4HIiCTh 9K OOOB’I3KOBa MaTepiasbHa (3MicToBa) 03HaKa
3A0YUHY 3TiHO 3 YacTuHOIO apyroio crarti 11 KK o3nauae, 1o aigHHg (nia abo
0e3migABHICTDB) 3amomiroe iCTOTHY WIKoay (pi3WyHil YK IOPHUANYHIH 0cobi, cy-
criabcTBY abo mepzkaBi, TOOTO 06’eKTaM KPHMiHAABHO-IIPABOBOI OXOPOHH, abo
CTBOPIOE peaAbHY MOXKAUBICTH (3arpoady) 3amoidHHs Takoi IIKoau. Llsg o3Haka
€ 00’¢KTHBHOIO COIliaAbHOIO BAACTUBICTIO 3A0YMHY, PO3KPHBA€E HOTO COIiaAbHY
Ipupoay (CyTh), fa€e MaTepiasbHe HOro BU3HaAYEeHHS — BiAllOBifae Ha 3aluTaH-
HsI, YOMY caMe TaKi opMH (BUAH) ITOBEIIHKU AIOAHUHH 3200pPOHSIE 3aKOHOIABEIIb
ITiZ 3arpo3010 3aCTOCYBaHHS TAKOTO AEPKaBHOTO IIPUMYCY, 9K ITOKapaHHd.

MigHHa (oig 41 60e3[isABHICTD), 9Ke He CIIPUYMHSIE iCTOTHOI ITKOAH 00’€KTY
KPUMiHAABHO-TIPABOBOI OXOPOHHU 1 HE CTBOPIOE 3arpo3U 3allOAiSHHA TaKoi IIIKO-
Y, HE MO3Ke PO3TAIJAaTHCS IK 3A04YHH, TOMY III0 BOHO IT1030aBA€HO TaK0l BAACTH-
BOCTI, SIK CyCHiAbHa HeOe3IIeYHICTh.

He € 3n0umHOM [mis abo 0e3migAbHICTD, 9Ki, X09a (pOpPMaAbHO i MiCTITH O3HAKH
Oynp-sKoro misHHd, nependadenoro KK, ase yepe3 Mar03HAUYIIICTh HE CTAHOB-
ASITH CyCHiABHOI HeGe3reKH, ToOTO He 3aIIOMiSIAN i HEe MOTAM 3aIIOMiSITH iCTOTHOI
IKOAM (Pi3UYHIH YK IOpUAUYHIN 0c06i, CycHiABCTBY abo mepskKaBi (YacTuHA APY-
ra craTti 11 KK).

Ane yactuHa apyra crarti 11 KK He MoxKe 3aCTOCOBYBATHUCH 11010 AiIHb, 9Ki
[IEPECAIYIOTHCA B MOPSAKY IPUBATHOTO 3BUHyBadeHHs (craTra 27 KIIK). Ii 3a-
CTOCYBaHHS HE BiAIIOBifae MeTi 3aKOHY KapaTH TaKi AigHHS, SKUMU He3HAYHU-
MM BOHH He 3[aBaAHcCs O IpaB0o3aCTOCOBHOMY OpPraHy.

1 Mapxc K., Drzensc ®. Coa. — T. 1. — C. 14.
2 JoxkaaznHite mpo 1ie auB.: Tuxuii B.I1. Crazaii BYuMHEHHS 3A049UHYy. — XapKiB, 1996.
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KpumMminaabHU#E KomeKC YKpalHM OeKpHMiHaAi3yBaB — TOOTO BHKAIOYHB i3
KK — BignoBiaAbHICTE 3a TaKi AiTHHS, IKi He CTAHOBUAHU CYCITiABHOI Hebeared-
HOCTi, mpuUTaMaHHOI 3A04HHY, abo BTpaTtuau ii. Tak, 3a HoBuM KK rotyBaHHs 10
3A0YHHY HEBEAHWKOI TIKKOCTi, TOOTO HiAIIIyKyBaHHS a00 IIPHUCTOCYBaHHS 3aCO-
6iB uu 3HAPANb, ITiAIIYKYBaHHS CIIiIByYaCHUKIB a00 3M0OBa Ha BYHHEHHS TAKOTO
3A0YMHY, 200 iHIIIe yMHCHE CTBOPEHHS YMOB JIAS 10T0 BUMHEHHS, He TSTHE 3a CO-
6010 KPUMIiHAABHOI BiMIOBiAAABHOCTI (YacTuHa apyra crarti 14)L.

Ha mincraBi Ta y po3BHUTOK II0AOXKEHE cTaTTi 58 KoHncruTywii Ykpainu mpo Te,
110 3aKOHHU Ta iHIIII HOpMaTHBHO-IIPABOBi aKTU HE MalOTh 3BOPOTHOI Aii B 4aci,
KpiM BHIIA[KiB, KOAM BOHH I[IOM IKIIYIOTH ab0 CKaCOBYIOTH BiAIIOBiLaAbHICTB
ocobu (YacTHHA IIepIla); HiXTO He MOXKe BiAIIOBIiZATH 3a MiSHHH, sSKi Ha 4ac iX
BUYMHEHHS He BU3HABAAUCS IIPABOIIOPYIIIEHHIMH (dacTrHa apyra), KK nepenbda-
4UB, LI0 3AOYHHHICTBE 1 KapaHICTh MiTHHA BU3HAYAIOTHCA 3aKOHOM IIPO KpH-
MiHaABHY BiAIIOBiJaABHICTD, IKUU [idB HA Yac BUYMHEHHS I[LOTO OiTHHI (JacTH-
Ha apyra crarti 4 KK). 3akoH Ipo KpUMiHaAbHY BiAIIOBiZAABHICTH, SKHUH CKa-
COBYE€ 3AOYHHHICTD OiTHHS a00 IIOM SIKIIye KPUMiHaABHY BiAIIOBiaABHICTE, Ma€e
3BOPOTHY Mif0 y Yaci, TOOTO IMOIIHUPIOETBCH Ha 0Ci0, d9Ki BUMHUAU BiAmoBimHi
OisTHHS 10 HaOpaHHS TaKUM 3aKOHOM YHMHHOCTI, ¥ TOMY YHCAi ¥ Ha 0cCib, aKi Bia-
O6yBaroTh ab0 BiOyAH ITOKapaHHS, aA€ MAIOTh CYAUMICTh. 3aKOH PO KPUMiHAADB-
HY BiZIlIOBiAABHICTB, III0 BCTAHOBAIOE 3A0YHHHICTD OisTHHS 200 IOCHAIOE KPUMi-
HaABHY BiAIIOBiNaAbHICTh, HE Ma€ 3BOPOTHOI Aii B 4aci. 3aKOH PO KPUMiHAABHY
BiAIOBiMAABHICTE, SKUH YaCTKOBO IIOM’IKIIVE BiAIIOBiAAABHICTH, & YACTKOBO ii
IIOCHAIOE, Ma€ 3BOPOTHY MiI0 B Yaci AHIIle y Tili YaCTHHI, gdKa [IOM’ IKIIIye Biaro-
BimaapHicTh (cTaTTsa 5 KK). Ocoba, 3acyazxeHa 3a AiTHHHA, KapaHICTh IKOTO 3aKO0-
HOM yCYHE€Ha, ITiiafarae HeralHOMY 3BIABHEHHIO Bifl IIPU3HAYEHOr0 CyOM IIOKa-
paHH4a. [Ipu3HadyeHa 3acyA:KeHOMYy Mipa IOKapaHHd, 10 IEePEBHUIIYE CAHKIIIO
HOBOTO 3aKOHY, 3HUXKYETHCS 00 MaKCUMaAbHOI Me3Ki IToOKapaHHs, BCTAHOBAEHOL
CaHKII€I0 HOBOTO 3aKOHY (4acTWHHU Apyra, Tpetd ctarti 74 KK). Ocobu, 3acy-
[>KEeHi 3a BUPOKOM cyay 0e3 mpu3HadYeHHs ITOKapaHHs abo 3BiAbBHEHI Bix moka-
paHHS{ YH TakKi, 110 BinOyAU MOKapaHHd 3a AiTHHS, 3A09UHHICTE 1 KapaHiCTh KO-
o yCYHyTa 3aKOHOM, BU3HAIOTHCS TAKUMHU, III0 HE MAalOTh CYIUMOCTI (YacTHHA
Tperda crarti 88 KK).

Taxkum umaOM, 10 KK BBEZEeHO HOBeAy: B yCiX BHIIQAKaX A0 OCOOH 3aCTOCO-
BYETBCS Ta HOPMA, sIKa OiABII CIIPUATAWBA JIAS Hel.

ITpu po3pobui i npuitnarti KK 6yau BpaxoBaHi pimeHHsa KoHCTHTYLiHHOTO
Cyny Ykpainu 3 nporo nuranHs. Tak, y Pimenni Koncrurynitinoro Cyay Ykpai-
HU Bin 19 xBiTHa 2000 poKy y cIpaBi IIpo 3BOPOTHY Hil0 KPUMiHAABHOTO 3aKOHY
B Yaci po3’dCHEHO, 110 N0oAOXKeHHs cTaTTi 58 KoHctutyii Ykpainu 3 ypaxyBaH-
HAM BHMOT IIYHKTY 22 dacTUHHU mepiuoi crarti 92 Koncrutyiil Ykpainu tpeba
PO3yMITH TakK, 110 BUHATKOBO 3aKOHAMU YKpaiHM BU3HAYAIOThCH MiSTHHH, SKi €
3A0YMHAaMHU, Ta BCTAHOBAIOETHCH KpUMiHaAbHA BiAIIOBiZAABHICTH 3a IX BUMHEH-
Hs. Taki 3aKOHU MAIOTh 3BOPOTHY [iI0 B YacCi y BUIIQKAX, KOAH BOHH ITOM SKIIIY-
OTh 260 CKACOBYIOTH KPUMiHAABHY BiAIOBiAaABHICTE 0COOHU. [10AOKEHHS 9aCTHU-
HU apyroi crarti 6 KpumiHaabHOTO KomeKkCcy YKpaiHu Tpeba po3yMiTH Tax, II0
3BOPOTHY [il0 B Yaci MaroTh TiABKU 3aKOHH, SIKi CKAaCOBYIOTH a00 IOM SKIIIVIOTH
KPHUMiHAABHY BiIIOBiIaABHICTE 0COOH2.

Y copasi 111010 HECyMiCHOCTI fenyTaTchKoro MagaaTta Bin 13 TpaBua 1997 po-
Ky Koucruryuitinuit Cyn YKpaiHM BHXOAMB 3 TOro, o crarta 58 KoHcTuryilii
Ykpainu 1996 poKy 3aKpilAlO€ OANH 3 HaltBasKAUBIIINX 3aTraAbHOBU3HAHUX IIPUH-
IIUIIIB Cy4acCHOIo0 ITpaBa — 3aKOHH Ta iHIIII HOpMaTHBHO-IIPABOBi aKTU HE MalOTh
3BOPOTHOI aii B 4aci. 3akpilnaeHHs Ha3BaHOIO MPUHIUITY Ha KOHCTUTYLIIMHOMY

1 Moxaamminre mpo 1te auB.: Tuxuii B.IT. TotyBanus 10 3a04uHy // Bicuuk Koucruryrtiiroro Cymy
Ykpainu. — 2004. — Ne 3. — C. 70—72.
2 Bicuuk Koncrurytittroro Cyny Yrpainu. — 2000. — No 2. — C. 34.
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piBHI € rapaHTi€lo cTabiABHOCTI CyCIIIABHHX BiJHOCHH, y TOMYy YHCAl BigHOCHH
MixK ep2KaBoIo i rpoMassHaMH, IOPOAKYIOUYH y TPOMaAsaH BIIEBHEHICTh Y TOMY,
o ixHe cTaHoOBHIIE He Oye MOTipIIeHo IPUHAHATTAM HOBOTO 3aKOHY YU iHIIIOTO
HOPMAaTUBHO-IIPABOBOTO akTa. [[pHHIINUIT HE3BOPOTHOCTI [ii B Yaci IMOIIUPIOETHCS
Takoxk Ha KoHcTUTyIi0, ska € OCHOBHUM 3akKoHOM AepikaBu (mpeambysa KoH-
ctutylii YKpainu). BUHATOK 3 IIbOT0 IIPUHITUITY LOIIyCKAETHCS AUIIIE Y BUIIAAKaX,
KOAM 3aKOHH Ta IHIIII HOPMaTHBHO-IIPABOBI aKTH IOM FKIIIYIOTh 460 CKACOBYIOTb
BiAMOBiHAABHICTE 0cO6H (dacTuHa mnepiua crarti 58 Koncruryiii Ykpaium)!.

Pimmrennsawm y copasi mpo nmogatku Bix S5 kBiTHa 2001 poxky Koncrurynifinui
Cyn Ykpainu po3’acHUB, 110 KoHCcTUTYyIlig YKpaiHu 3aKpinuaa IPUHITUII HE3BO-
poTHOCTi il B 4aci 3aKOHIB Ta iHININX HOPMATHUBHO-IIPABOBUX aKTiB (YacTHHA
nepiia craTti 58). Lle o3Hauae, 110 Aid 3aKOHY Ta iHIIIOTO HOPMAaTHBHO-IIPaBOBO-
I'o aKTa He MOKe ITOIINPIOBATUCH Ha IIPaBOBIIHOCHUHHU, IKi BUHHUKAHU 1 3aKiHYH-
AMCs n0 HaOpaHHg YMHHOCTI IIUM 3aKOHOM abo iHIITMM HOPMAaTHBHO-IIPABOBUM
aKTOM. 3aKpillAeHHS IPHUHIIUITY HE3BOPOTHOCTI Ail B 4aci 3aKOHIB Ta iHIITUX HOP-
MAaTUBHO-IIPABOBUX aKTiB € TAPaHTIEI0 OE3MMEKHU AIOUHYU i TPOMAASTHUHA, TOBipH
10 iep3KaBH. BUHATKH 3 [IbOT0 KOHCTUTYIIIMHOTO IPUHIHITY, TOOTO HAJaHHS 3a-
KOHY ab0 iHIITOMy HOPMAaTHBHO-IIPABOBOMY aKTy 3BOPOTHOI CHAH, IependadeHo
JacTHUHOIO Iepmroro crarti 58 Koucruryuii Ykpainu, a came: 3akoHu abo iHImi
HOPMAaTHBHO-IIPABOBI aKTH MAIOTh 3BOPOTHY [i0 B Yaci, KOAWM BOHH ITOM SKIITY-
I0Th 860 CKACOBYIOTH BiIIOBILaABHICTE 0COOH?.

Ha ocHoBi noaoxkenb Konctrutynii YKpaiHu mpo Te, IO IOPHUAWYHA BiIIIo-
BimaabHICTH 0CcOOM Mae iHAMBIAyaAbHUH XapakTep (JacTHHAa Iepiia ctarTi 61)
Ta 110 ocoba BBaXKAETHCA HEBHHYBATOIO y BUMHEHHI 3A0YMHY i He MOXKe OyTH
ningaHa KpUMiHaABHOMY ITOKapaHHIO, JOKH i BUHY He Oyzie IOBEeIeHO B 3aKOH-
HOMY IIOPSAKY i BCTAHOBA€HO OOBHHYBaABHHM BHPOKOM cyny (crarta 62), KK
3aKPIMAIOE IIPUHIUII 0COOMCTOI BiAIIOBIAAABHOCTI (TiABKH ocoba, siKa BUYMHHAA
3A0YMH, MOXKe HECTH 3a HbOTO KPUMiHAABHY BiAIOBIIAABHICTE i HiAATaTH IOKA-
paHHDO) (YactuHa mepina crarTi 11, 14—22 ToIo) Ta OpUHIUII BiAIOBiZasbHO-

Ha migcTaBi mpuHIMIY BUHU 0co0a KapaeThbCs TIABKYU B TOMY BUMIAAKY i MO-
CTiABKM, KOAHU i OCKIABKH ii AiTHHS MOXKHA IIOCTaBUTH ili y BUHY.

Y 3B’A3Ky 3 IIUM BHUKAIOYAETHCS O0’€KTUBHE IIOCTABACHHS yV BHHY, 30KpeMa,
KpHUMiHaAbHA BiIlIOBiIaABHICTE 3a Ka3yC (AaT. casus — BUIIAIOK), TOOTO CIIPUYIH-
HEHHSI CYCITIIABHO HeOe3ImeYHNX HaCAKIB 6e3 BUHU. TyT HemMae Hi yMHCAyY, Hi Heobe-
peXHOCTI, amzKe ocoba He mnependavac MOKAUBOCTI HACTAHHS CYCHIABHO Hebe3-
TIEYHUX HACAIZIKIB CBOET il a60 6e3MiIABHOCTI i 3a 06cTaBUHAMY CITPaBH HE MOTAA
ix nepenbauntu. Kaszyc Mexye i3 3A04HHHOIO Hen0aAiCTIO, aKe IIpH Kasyci, dK i
IpHU 3AOYMHHI¥ Henbasocti, ocoba He mependadae MOKAHUBOCTI HACTAHHH Cy-
CIiABHO HeGe3MeYHUX HACAIAKIB CBOEI il ab0 0e3misIAbHOCTI. AAe SIKIIO IIPU 3A0-
4YMHHIN Hegb6arocTi ocoba Maaa i Moraa IX nependayvuTH, IPU Ka3yci BOHA HEe MOTr-
Aa TIepenbadyuTH X HacTaHHd. A SKINNO HE MOTrAa, TO, OTIKE, i He IOBHHHA OyAa
ix mepembaunTH. 3aKOHOMABEIh ITOKAALAE ODOB’I30K Ilepeq0adeHHS CYCITIABHO
Hebe3IeYHNX HACAIIKIB TIABKH Ha THX, XTO MOXKe IX riepenbaunTu. [Ipu BupimieH-
Hi IIBOTO ITUTAHHS HEOOXiMHO PEeTeAbHO 3’sICOBYBATH BCi KOHKPETHI 0OCTaBHHHU
cnpaBu. HeMokAUBICTE IepeabadeHHs CYCIIIABHO HeOEe3IIeYHUX HACAIIKIB MOXKe
OyTH BUKAUKAaHA 9K Cy0O’€KTUBHHUMHU OCOOAMBOCTSIMU OCOOH (BiZICYyTHICTH HEOOXIiI-
HUX 3HaHb, HABUYOK, [OCBIiy, 3aXBOPIOBAHHS TOIIO), TAK i 00yMOBAEHA Ti€lO
KOHKPETHOIO 00CTaHOBKOIO, B SIKilf OyA0 BUMHEHE AaHe OiTHHS (He3BUYaiiHa, Toc-
Tpa CUTyallisl, BTpy4YaHHs BUIIaIKOBOI ITOil, IpoTHUIpaBHi aii iHIMX ocib Toro).

! Bicuux Koncrurymittaoro Cymy Yxpainu. — 1997. — No 2. — C. 9.
2 Bicuuk Koncrurytittnoro Cyny Yrpainu. — 2001, — No 2. — C. 21.
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Yacruna Tpetd crarti 22 KK nepenbadae, 110 HiXTo He MOKe OYTH IIPUTITHY-
THH 00 KPUMiHaABHOI BiITTIOBiIAABHOCTI 3a TO¥ caMuii 3A0YHH OiAbIIle OTHOTO pa-
3y. lle mMoAOKEeHHS KOHKPETH3Y€E YacTHHY neplry ctarTi 61 KoHeruTynii Ykpai-
HU, BiIIIOBIHO M0 9KOI HiXTO He MO3Ke OyTH ABIYi IPUTATHYTHH OO0 IOPUIUIHOL
BiATIOBiaABHOCTi OTHOT'O BUAY 3a OJHE I Te came IIPaBOIOPYIIEHHS.

BignmosigHo no yactuHu apyroi crarti 25 KoHcruTynii Ykpainu, gka 3akpimn-
AIO€ TIPUHITUII 3200POHN BUTHAHHS TPOMassH YKpaiHu 3a MeXi YKpainu i 3ab6o-
POHU BHAAdYi rpoMaiqaH YKpaiHm iHIIN aepzkasi, B 4acTHHI nepurii crarti 10
KK mepenbaueHo, 1110 TpoMaAsSHU YKpaiHu Ta ocobu 6e3 rpoMaasHCTBa, IO I10-
CTiIHO IPOXKMUBAIOTH B YKpaiHi, SKi BUMHHUAN 3A0YMHH 11032 MEXKaMU YKpaiHu,
He MOXYTh OyTH BHaHi iIHO3eMHIN nepKaBi OAd IPUTITHEHHS 10 KPUMiHAABHOL
BiamoBimaAbHOCTI Ta BigmaHHS 00 CYAY.

Koncruryuittnuit Cyn Ykpainu y Pintensi y cipasi mpo PuMmcbkuti CratyT Mizxk-
HapOIHOTIO KPHMIHAABHOIO Cy4y PO3’ICHUB, IO «3ab0poHa BHOA4l (eKCTpamuiii)
rpoMafssH YKpaiHM iHIIIM mepszkaBi CTOCYETBCH AMIIIE HAIiIOHAABHOI, a He MiXKHa-
ponHoi ropucauKIii. BoHa Mae Ha MeTi rapaHTyBaTH HEYIIEPEIKEHICTb CYI0BOIO
PO3TAsSiy Ta CIIPaBENAUBICTE i 3aKOHHICTh ITOKapPaHb [IASI CBOIX I'POMa/IgH.

MixkHapoaAHUHN KpUMiHAABHHUH CyZl He MOXKe IIPHUPIBHIOBATHUCS N0 iHO3€MHOTO
CYLy, OCKIABKH CTBOPIOETHCH, K y2Ke 3a3HadaAocd, 3a yJacTIO Ta 3TO0I0 Jep-
JKaB-y4aCHUIb Ha OCHOBI MiXHapOJHOTO, a He HallioHaabHOro IIpaBa. Mera,
AKOIO IIOSICHIOEThCS 3a00pOoHAa BHAAYI I'POMaAsH OXHIEl AepzKaBH iHIIIH, mocs-
raeTbcd y MixkHapooHOMY KPHUMiHAaABHOMY CYyZi HIASIXOM 3aCTOCYBaHHS BifIlo-
BiIHUX IT0AOKEHb CTaTyTy, po3pobaeHUX (a60 CXBAACHUX) AepPKaBAMU-YIACHU-
mamu. Li moroxeHHs 6a3yIOTECS Ha MiXKHAPOIHHUX IIaKTaxX IIPO IIpaBa AIOIUHH,
3roia Ha 00OB’A3KOBICTh AKHUX A YKpaiHU BXKe HamaHan!.

Bakpinaere B crarti 36 KK mpaBo KoKHOT0O Ha HEOOXiZHY OOOPOHY € BazKAU-
BOIO rapaHTi€l0 peaaisallii KOHCTUTYLINHUX ITOAOXKEHB IIPO Te€, III0 KOXKEH Mae
IpaBO 3aXUILIATH CBOE KHUTTH i 340POB’d, JKUTTS 1 3I0POB’I iHIITUX AIOAEH Big
IPOTUIIPABHUX IIOCATaHb (dacTHHAa TpeTsd crarTi 27 Koncruryuii Ykpainu); Ko-
JKEeH Mae IIpaBo Oyab-IKUMH He 3a00pOHEHNMHU 3aco0aMU 3axXHUIIATU CBOI IIpaBa
i cBOOOAM Bim MOPYILIEHE i IPOTUIIPABHUX MIOCATaHb (JacCTHHA II’dTa cTaTTi 55
Koucrurynii Ykpainn).

Y crarti 41 KK 3a3Ha4eHo, III0 HE HiAdrae KpUMiHAaABHIHA BiAIIOBiZaAbHOCTI
ocoba, sKa BiIMOBHAACS BUKOHYBATH SIBHO 3A0YMHHUN HaKa3 ab0 po3IOpsaIKeH-
HA (dacTuHa TpeTs). Ocoba, sKa BUKOHAAA SBHO 3A0YMHHUIN Haka3 abo po3mopsi-
JPKEHHSI, 34 [iTHHd, BYMHEH] 3 MeTOI0 BUKOHAHHS TaKOI'o Haka3y abo po3rops-
JKEHHS, ITiIAIrae KpUMiHaABHIN BiAIIOBIIAABHOCTI Ha 3araAbHUX IIi[cTaBax (dac-
THUHAa 4eTBepTa). Lli MoAOKEeHHS BiATBOPIOIOTH i KOHKPETU3YIOTh cTaTTio 60 Kon-
ctutyuii YKpaiHnu, B gKiil nniepenbdadeHo, 110 HiXTo He 3000B’d3aHUl BUKOHYBATH
SBHO 3A0YHHHI PO3NOPAAKEHHS YU HaKasu. 3a BiAnaHg i BUKOHAHHA IBHO 3A0-
YHUHHOTO PO3IOPSAXKEHHS YU HaKa3y HacTae I0pHUAUYHA BiAIOBIAAABHICTE.

OcnoBoro BusHauyeHHda B KK moHaTTsa nokapaHHsa Ta Horo meTu (crarTta 50
KK) e moaoxenHnd crarti 28 Koncrurynii Ykpainu npo Te, 1110 KOXKeH Mae IIpaBo
Ha ToBary mo #oro rigHocti. HixTo He Moxke OyTH minmaHuil KaTyBaHHIO, KO-
CTOKOMY, HEAIOJICBKOMY a00 TaKOMY, 1110 IIPUHUKYE HOTO0 TiAHICTb, TIOBOIKEHHIO
41 mokapaHHIo. 2KogHa AroarHa 0e3 Ii BiAbHOI 3ronu He MoxKe OyTH IIigmaHa me-
JUYHUM, HayKOBUM YU iHIIIHUM JOCAifaM.

Y 3B’a3ky 3 pimeHHamu KoHcTuryiitinoro Cyny YKpaiHu npo BU3HAHHS II0-
aroxeHb KK, gaki nmepenbadaroTs CMepPTHY Kapy SK BHI IIOKapaHHS TaKHMHU, II10
He BiamoBigaroTe KoHcTHTYLii YKpaiHu (€ HEKOHCTUTYIIIMHUMH)Z, CMEPTHA Kapa
3aMiHeHa HOBIYHUM 11030aBA€HHSM BoAi (myHKT 12 crarti 51, crarta 64 KK).

! Bicuux Koncrurymnittaoro Cymy Yxpainu. — 2001. — No 4. — C. 35—44.
2 Bicuuk Koncrurymittroro Cyny Yrpainu. — 2000. — No 1. — C.16—21.
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Anaaiz Koncrurymii Ykpainu i KK cBigguTh, 10 KpUMiHaAbHE IIPaBO € «Hera-
TUBHHM» BinobpaxkeHHaMm KoHcrtutynii Ykpainu. CaMme 3 KpUMiHAABHOTO IIpaBa
BHUIIIAO OaraTo KOHCTUTYLIMHUX HOPM i, 30KpeMa, 1100 IIpaB i CBOOOI AIOJUHH.
Jeski MoAoKeHHS KPUMiHaABHOIO IIpaBa 3akpinaeHi B Kouncrurynii Ykpainu i,
OTXKe, OTPHUMaAH CTATYC IIOAOKEHb KOHCTHUTYIIIHOTO IIpaBa.

KpuminaabHe mpaBo, 6a3yrounck Ha KoHcrutynii Ykpainu, 3abesnedye pe-
aaizarlirto KOHCTUTYIIHfHOTO IIpaBa HNpHHAMMHI y I’aTu HampaMmax. [lo-mepime,
BOHO OOpPETHCS 3 HOro IMOPYLUIEHHIMH, 3aXHUINA€ KOHCTUTYIIHHI IIiHHOCTI Bif 3A0-
YHUHHUX [T0CATaHb.

Ha ocuoBi KoncTutynii Ykpainu y vactuni nepuriit crarti 1 KK 3a3HaueHo:
«KpumMmiHaAbHU#E KOAEKC YKpaiHU Ma€e CBOIM 3aBAAHHSAM ITpaBOBe 3a0e3MedYeHHsT
OXOPOHH IIPaB i CBOOOA AIOAMHU i TpOMaAgHUHA, BAACHOCTI, IPOMaCHKOTO II0-
PAOKy Ta IpoMaJICbKoi Oe3IIeKH, MOBKiAAS, KOHCTUTYIIIMHOTO yCTPOO YKpaiHu
Bi/l 3A0YMHHUX MIOCATaHb, 3a0e3redeHHsa MUPY i Oe3IIeKU AIACTBA, a TAKOX 3a-
IOoOiraHHS 3A0YMHAMD.

3acobu BUpillleHHS BKa3aHOTO 3aBIaHHS BCTAHOBAEHI B YaCTHUHI APYTili cTaT-
Ti 1 KK: «/Iag 3niticHeHHd 11b0T0 3aBAaHHa KpuMiHaabHUE KooeKC YKpaiHu BU-
3HaYae, dKi CyCIIABHO Hebe3IeuHi QiTHHS € 3A0YMHAMU Ta sKi [IOKapaHHs 3a-
CTOCOBYIOTECS 110 OCi0, 1110 X BYHHUAMD.

Ha Binminy Big KK 1960 poky, Ha IepuioMy Micii cepen 3aBaaHb HoBoro KK
nepenbdbadeHo mpaBoBe 3a0e3NedeHHsI OXOPOHH IIpaB i CBOOO AIOAVMHHU i TpoMa-
[OgHWHA (JacTHHA Iepiia crarti 1).

BesnocepenHbOMY 3aXUCTy AIOAUHH i TPOMaIdHUHA, iX KOHCTUTYILINHUX IIpaB
i cBOGOX Bin 3A0YMHHUX ITOCATaHb IPUCBAYEH] He TIABKH HOPMH 3arasbHoi Jac-
Tunau KK, a # Hu3Ka po3niaiB OcobamBoi wacturu KK. Ile posxiau: II — 3aounHu
IIPOTH XKUTTH Ta 340pOB’a ocobu; Il — 3a09umuHU ITPOTHU BOAi, YecTi Ta rimHOCTI
ocobu; IV — 3A049MHU [IPOTH CTATEBOI CBOOOAHM Ta CTATEBOI HEAOTOPKAHOCTI 0CO-
61; V — 3A0YMHU IIPOTH BHOOPYHX, TPYAOBHUX Ta iHIIINX OCOOHCTHX IpaB i cBO-
604 AIOOUHY i TpOMAaASHUHA.

KoucTuTyniiHi npaBa i cBo60aU AIOAUHU i TPOMaASHHUHA OXOPOHIIOTHCS Ta-
KOXK HOPMaMHU IHIINX (IPaKTHUYHO BCix) po3miaiB OcobamBoi yactunu KK. Lle
HOPMH po3maiaiB: VI — 3aoumHu IpoTH BaacHocTi; VII — 3aounHu y cdepi rocmo-
napcbkoi migapHocTi; VIII — 3A04MHU OPOTH AO0BKiaAg; IX — 3A0umHU HIpOTH
rpoMaachbKoi 6e3meku; X — 3A0YHHHU IIPOTHU 6e3meKu BUPOOHUIITBA; XI — 3A09H-
HU IIPOTU Oe3leKH pyxXy Ta ekcriayartalii TpaHconopty; XII — 3A04uuHU OpoTH
IPOMAaJICBKOTO MOPAAKY Ta MopasbHOCTI, XIII — 3A09MHHU IPOTHU 310POB’S HaCe-
A€HHS TOIIIO.

CmpaBa B TOMYy, III0 BCi IIiIHHOCTI CYCITiABCTBa TaK UM iHAKIIIE TTIOB’sI3aHi 3 HAH-
BHUIIOIO COIliaAbHOIO IIHHICTIO — AIOUHOIO.

[To-mpyre, KpUMiHAABHE IIPaBO CAYTYE 3allo0iraHHIO (IpPodiraKTHIL) 3A09HU-
HiB, HEIONIYIIEHHIO 3A0UNHHUX ITOpylIeHb KOHCTUTYIIII Ta 3aKOHIB YKpaiHu.

ITo-Tpete, HopMu KoHcrurylii Ykpainu € HopMmamu npamoi aii (dacTuHa Tperd
crarti 8 KoHcTuTy1ii YKpaiHy) i 3aCTOCOBYIOTHCS IIPU BUPIMIEHH] i KPUMIHAABHUX
cupasB. Y pa3si koau 3i 3micty KoHeruTy1ii YKpaiHu He BUIIANBa€E HEOOXiqHICTb Ho-
JaTKOBOI peraamMeHTallii ii IOAOXKEHb 3aKOHOM, a 3aKOH CyIepedyuTb KOHCTUTYILIi
Ykpainu, 6e3rocepeaHb0 3aCTOCOBYEThCST KOHCTUTYIIS YKpaiHu.

[To-ueTBepTe, HopMU KK MOBHHHI He TiABKU IpuHMaTHCcs, a ¥ 3aCTOCOBYBaTH-
cg BignoBigHo no KoHctutywii YKpainu. ¥ pasi HEBU3HA4YEHOCTI B IIUTAHHI, YU
BignmoBimae Kouctutyii YkpaiHnu 3acTocoBaHU#l 3aKOH ab0 3aKOH, IKHH ITiIAS-
ra€ 3aCTOCyBaHHIO B KOHKPETHIiY cripaBi, CyZ 3a KAOIIOTaHHSMH YIaCHHUKIB IIPO-
1ecy abo 3a BAACHOIO iHIIiaTUBOO 3yIIHHSE PO3TASLL CIIPABH i 3BEePTAETHCH 3 MO-
THBOBAHOIO yXBaAoOlo (ImoctaHoBoio) mo BepxoBHoro Cyny Ykpainu, akuii Bifg-
noBinHO o crarTi 150 KoHeTuTy1il YKpaiHu Moke MOpyUIUTH Hepen KoHcTury-
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nittnum CynoM YKpaiHH NUTaHHS PO BiAnoBimHicTs KoHeTuTyIlil YKpainu 3a-
KoHiB. Tak, Ha miacrasi yxBaa cyzniB [Iaenym BepxoBHoro Cyny YKpaiHu 3Bep-
HyBcd 1o Koncrurynitinoro Cyny YKpainu 11010 HEKOHCTUTYLIHHOCTI cTaTTi 69
KK Ykpainu.

Y Bunaakax BiakpuTTa Koncruryuitinum Cynom YKpaiHU HPOBaAXKEHHS I110-
no HeBiamoBigHocTi KoHcTuTyIii YRpaiHu (HEKOHCTUTYLIMHOCTI) THX YM iHINTHX
noaoxkeHb KK fieaki cyau TakoK 3yNMHUHAIOTh PO3TAS/ CIIPaB, SIKIIO I1i ITOAOXKEH-
He 3aKOHY 3aCTOCOBAaHI 4M IIiJAATalOTh 3aCTOCYBaHHIO y IIUX cIpaBax. Tak, y
3B’3Ky 3 BIAKPHUTTAM KOHCTUTYIIIHHOTO ITPOBAMXKEHHS y CIIpaBi 3a KOHCTUTY-
LiHHUM 3BepHEHHAM I'poManasgHuHa . po odinifine TAyMadeHHT YaCTHHU IPY-
roi crarti 164 KK Ykpainu 1960 poky aneadiliiHuM cynoM OyB 3yIIHHEHUH pO3-
TASIZT CIIPABH II0 HOT0 3BHHYBA4YEHHIO B CAY?KO00BOMY 3A0YHHI [0 BUHECEHHS Pi-
menHa Koncrurynitinum Cymom Ykpainu!.

[MTo-r’aTe, HOPMH KPUMiHAABHOTO IIpaBa 3 IX TOYHMMHU Ta BUYEPIIHUMH O3Ha-
KaMH CKAAJ(iB 3A04YHHIB, BCTAHOBAGHUMHU BUIAaMHU i MeKaMHU ITIOKapaHb rapaHTy-
IOTH AIOZIeH Bifi HEOOTPYHTOBAHOTO IPUTATHEHHS 0 KPUMiHaABHOI BiAIIOBigaAb-
Hocti. Hopmm KK d4iTKO BH3Ha4daroTh oOCAT BAamM [A€pKaBH (HEePKaBHOTO
IIPUMYCY) CTOCOBHO OCi0, IKi BUMHHUAN 3A0YUHU, & TAKOXK CYyO’€KTHBHOTO IIpaBa
UXx 0cCib y mpoilieci 3acToCcyBaHHS AEP3KABHOTO IIPUMYCY (ITIOKapaHHS).

Ocob6auBa yactTrHa KK BCTaHOBAIOE BUUEPIIHUM (3aKPUTHH) EPEAIK CYCITIAb-
HO HeOe3IIeYHUX MifHb (3A0YMHIB), gKi 3a00pOHEHI KPUMiHAABHHUM 3aKOHOM ITif
3arposoro nokapaHHsa. Tomy KK € He TiABKH XapTi€lo 3BUHYBadeHUX, a i B3araai
rapaHTi€ro IpaB i cBOOOI.

Hapewrti, y meakux Bunaakax HopMu KoHctutylii YKpainu nmoTpebyroTh 3a-
CTOCYBaHHSI HOPM KPUMIiHAABHOI'O IpaBa i HaBmaku. Tak, BiAIIOBiIaABHICTE Ha-
poaHOro AemyTaTa YKpaiHu (dacTuHa TpeTd crarTi 80, NyHKT 2 YaCTUHHU APYTroi
ctarti 81 Koncrurywii YKpaiHu), KU BUNHUB 3A0YNH, IIOEAHYE B cOOi KOHCTH-
TYLIiNHY (Oep>KaBHO-IIPABOBY) i KpUMiHaABHY BillIOBiAABHICTE, & KPpUMiHaAbHA
BiAIIOBimaABHICTE CyAMi (IyHKT 6 yacTUHU ’aToi crarTi 126 Koncrurymii Ykpai-
HH) TATHE 3a CcO00I0 MOT0 KOHCTUTYIIHHY (Iep3KaBHO-IIPaBOBY) BiAIlOBimgasb-
HIiCTh — 3BIABHEHHS 3 ITOCAAH OPTaHOM, 10 Horo o0paB abo IPHU3HAYUB.

Koucruryuitinuit Cyn Ykpainu y PimteHHi y cripaBi Ipo AenyTaTChKy HeT0TOP-
KaHHICTB Bif 27 xX0BTHA 1999 poky BHU3HA4UB, 110 KPUMiHaAbHA BiAIOBiZaAb-
HiCTB HacTae 3 MOMEHTY HaOpaHHs 3aKOHHOI CHAN 0OBHHYBAABHUM BUPOKOM CY-
ny. IIpuTarHeHHs 10 KpUMiHaABHOI BiAIOBiMaABHOCTI SIK CTaisd KPUMiHAABHOTO
IIEPeCAifyBaHHS IOYHHAETHCS 3 MOMEHTY IIpel ' IBACHHH 0C00i 0OOBHHYBa4Ye€HHI y
BYHMHEHHI 3A04HHY. 3rona BepxoBHoi Pagu Ykpainu Ha DIpUTITHEHHI HapOIHO-
ro gemnyrarta YKpaiHH [0 KPUMiHAABHOI BiAIIOBiZasbHOCTI Mae OyTH omepzkaHa
[0 IIpe ' IBACHHS oMy OOBHHYBaUYeHHS Y BYMHEHHI 3A09HHY BiAIIOBiAHO N0 YUH-
Horo KpumiHaABHO-IIPOIIECYaABHOI'O KOAEKCY YKpaiHu. [enyraTchbka HEZOTOP-
KAaHHICTB HOIINPIOETHCA Ha HAPOAHOTO AeIyTaTa YKpaiHu 3 MOMEHTY BU3HAHHSI
#ioro oOpaHUM 3a pillleHHAM BiAmoBiZHOI BU60OPYOI KOMICii i o MOMEHTY IIPUITH-
HEeHHS HOro IOBHOBaXKe€Hb HAPOJAHOTO AelyTaTa YKpaiHu. Y pa3si npea’dBAeHHS
rpoOMaagHUHY YKpainu oOBHHYBadYeHHs y BUMHEHHI 3A09HHY Ta/abo fioro aper-
Ty 00 oOpaHHS HAPOOHUM JAEIyTaTOM YKpPaiHM IIOAAABIIIE IIPOBAIKEHHS V KPH-
MiHaABHIH cIpaBi CTOCOBHO TAKOIO AEIlyTaTa MoXKe OyTH IIPOIOBXKEHO 3a HasB-
Hocti 3rogu BepxoBHOI Pagu YKpaiHu Ha HOro NIPUTATHEHHS [0 KPUMiHaABHOL
BimoBimaabHOCTI Ta/abo mepebyBaHHs IIi/l BAPTOIO?.

Y PimenHi Bix 26 yepBHa 2003 poky Ne 12-pm/2003 y cupasi npo rapautii
nenyTaTcbKol HemoTopKaHHOCTI KoHcruryuifinuit Cyn YKpaiHU po3’dCHUB, IO
IIOAOKEHHS JacTuHH nepiroi crarti 80 Koncrutyii Ykpainu, 3a SKUM HapoI-
HUM JeIyTaTaM YKpaiHu rapaHTyeTbCs AellyTaTchbKa HEJOTOPKAHHICTh, Ta Bil-

! Bicuux Koncrurymiitaoro Cymy Yxpainu. — 2003. — No 5. — C. 14—18.
2 Bicuuk Koncrurytittroro Cyny Yrpainu. — 1999. — Ne 5. — C. 13.
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IIOBiHE MOAOXKEHHS YaCTHHHU Iepinoi crarti 27 3akoHy YKpainu «[Ipo cratyc
HapOJHOTO faelyTara YKpaiHm» Tpeba po3yMiTH Tak, M0 AelyTaTChKa HeLoTOP-
KaHHICTB IK €AEMEHT CTaTyCy HapOJHOTIO AellyTaTa YKpPaiHU € KOHCTUTYLIINHOI0
rapaHTie€ro 6e3NepeIIKoIHOTO Ta e(peKTHBHOTO 3MiMCHEHH HAPOAHUM JeIlyTa-
TOM YKpaiHU CBOiX TOBHOBAXKEHb i mepeadadac 3BiAbHEHHS HOT0 Bifl IOPUAUIHOT
BiAIOBiaABHOCTI y BU3Ha4YeHUX KoHcTHTYILi€0 YKpalHH BHIIaAKax Ta 0CODAH-
BUY ITOPAA0K HPUTATHEHHA HAPOJAHOTO AelyTaTa YKpaiHu 0 KPpUMiHaABHOI Bifl-
IIOB1OAABHOCTI, 1OT0 3aTPUMAaHHH, apelITy, a TaK0XK 3aCTOCYBaHHS IHIIINX 3aX0-
[OiB, IIOB’I3aHUX 3 00MEKeHHAM Horo ocobuCTHX IpaB i cBoOOM.

[ToaoxkeHHS YacTUHU ApyToi cTaTTi 27 3akoHy YKpainu «IIpo craTyc HapoaHOIo
Jelyrarta YKpaiHH» CTOCOBHO 3aTpPUMaHHS HapPOMIHOTIO [elyTaTa YKpaiHu y KOH-
TEKCTI II0AOKEHB YaCcTHHU TpeThoi cTaTTi 80 KoHcrurytii Ykpainu Tpeba po3yMiTu
TakK, 1110 3aTPUMAaHHA Y1 apellIT HapOAHOro AeIyTaTa YKpaiHu MOXKAHMBI 3a 3TOA0I0
BepxoBHoi Pagu Ykpainu He3aaexKHO Big HagBHOCTI ii 3roAy Ha IPUTATHEHHS I1HO-
rO HAPOIHOTO AEIyTarTa YKpaiH! A0 KPUMIHAABHOI BiAIOBimasAbHOCTI!.

CrocoBHo [Ipe3sunenta Ykpainu BignosinHo no crarti 111 Koncruryii Ykpa-
inu i Pimennga Koncrutyuitinoro Cyay Ykpailnu y clipaBi HI040 HeJOTOPKaHHOCTL
Ta iMmiumeHTy [IpesuneHTta YkpaiHu KpuMiHaabHaA BiAIIOBiZaAbHICTh MOXKAHBA
AUIIIe TIiCASl HacTaHHA KOHCTUTYIIMHOI BinnoBinasbHOCTI. 3rinHo 3 nuM Pimren-
HaM [Ipe3uneHT YKpaiHu y mepiofl BUKOHAHHS NPE3UAEHTCHKUX IIOBHOBAXKEHb
He Hece KPUMiHaABHOI BiTOBiTaABHOCTI, IIPOTH HHOTO HE MOKe OyTH mopyIeHa
KpUMiHaAbHaA CIIpaBa, a KOHCTUTYIiMHA IIpolleaypa PO3CAiLyBaHHS i PO3TASILY
cripaBu npo ycyHeHHs [Ipe3dmaeHTa YKpaiHu 3 mocra B MOPHAKY iMIIIUMEHTY
3MiMCHIOETECS 0e3 OPYIIEHHS IIPOTH HbOT'O KPHUMiHAABHOI cripaBH. [Ipu isoMy
Koucruryuitinuit Cyn YKpaiHu BUXOAUB 3 TOTO, 1110 iHCTUTYT IIpe3unenTta Ykpa-
fHH TPYHTYETBCA Ha CYKYIIHOCTI HOPM, L0 MicTaThcda y po3maiai V KoHceruTytii
Ykpainu, 3rifHo 3 gkuMu llpe3ugeHT YKpaiHu BH3HaAYeHUH, 30KpeMa, [AaBOIO
piaabHOI 1tiaicHOCTI YKpainu, nonepxkanusg Koncruryiii Ykpainu, npas i cBo6ox
AIOOUHY i rpoMaagHuHa. 3 oraany Ha 1e [IpesunenT Ykpainu notpebye i Haaex-
HOTO PiBHHA IIPaABOBOTIO 3aXHCTy. TakKOMy 3axXHCTy CAYTYE HacamIlepend IIPHUITHC
gyacTuHHU nepioi crarti 105 OcHoBHOro 3akoHy YKpainu mpo Te, o [Ipesugent
YKpaiHu KOPUCTYETHCS ITPAaBOM HEQOTOPKAHHOCTI Ha Yac BUKOHAHHS IIOBHOBA-
JKeHb. Y Li#l cTaTTi nepenbadeHo TaKoXK, 110 3BaHHd [Ipe3uneHTa YKpaiHu 0XO0-
POHSETHCA 3aKOHOM i 306epiraeThcsa MOBIYHO 3a 0c000I0, sIKa obifiMasa I1e# mocT,
a 3a IIoCdaTaHHd Ha 4YecTb i rinHicTs [IpesnnenTa YKpaiHu BUHHI ocobu mpuTdara-
IOThCS 10 BIAIIOBiZAABHOCTI Ha MifcTaBi 3akKoHy. BecranoBaeHa KoHcTHTyIi€IO
Ykpainu npouenypa iMIOidYMeHTy € EIMHHUM CIIOCO00M IIpUTATHeHHS [IpesnaenTta
YKpainu 10 KOHCTUTYLIMHOI BiATIOBIIAABHOCTI i 32 CBO€IO IIPaBOBOIO IIPHUPOI0I0
He aHaAoTiuyHa OOBHHYBadYeHHIO 0COOM BiamoBimHO 10 HOpM KpuMiHaAbHO-IIPO-
IleCyaAbHOI'0 KOZIeKCy YKpainu. ToMy HeMae mifcTaB BBaXKaTH JOCYAOBUM CAif-
CTBOM IIPOBENEHHS PO3CAIAyBaHHS THMYaCOBOIO CAILY0I0 KOMicCi€lo, siKa CTBO-
PIOETHCH TapAaMEHTOM. Y pasi MopyIIeHHS KPHUMiHAABHOI CIIPaBU IIPOTHU TAaBU
[Eep:KaBH Ha HBOTO IIONIMpIOBasacs O IOPHCAMKILS YIIOBHOBa*K€HHUX OpPraHiB
IPOTATOM yChOTO IIEPiOAY AOCYAOBOTO CAIICTBA Ta PO3TAFAAY CIIPABH B CyAax, I10
1mo36aBuAO 6 #Oro mmpaBa HEZOTOPKAHHOCTI Ta MOXKAWBOCTI HAA€KHHUM YHHOM
BUKOHYBAaTHU IIOKAQIEHI Ha HbOI'O KOHCTUTYIIiMHI ToBHOBaxkeHHsd. OTXKe, iMITid-
MEHT Y CHCTEeMi KOHCTHUTYIIHHUX IHCTUTYTIB 3a CBO€IO IIPABOBOIO IIPHPOIOIO €
103aCyZOBUM KOHCTHUTYILIIHHUM IIPOIIECOM, 3a 3MiCTOM SKOTO ITIapAaMEHT y pasi
BUYHMHEHHS 3A049HHY [Ipe3nneHToM YKpaiHM MOXKe JOCTPOKOBO IMPUIIMHUTH HOTO
[IOBHOBasKEHHS, YCYHYBIIH 3 ITocTa’.

! Bicuux Koncrurymniitaoro Cymy Yxpainu. — 2003. — No 3. — C. 21—22.
2 Bicuuk Koncrurymittroro Cyny Yipainu. — 2003, — No 6. — C. 6—7.
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TepMiHM «KpUMiHaAbHE IIPABO» i «<KOHCTUTYIIiHHE IPaBO» BXKUBAIOTHCS HE TiAb-
KU B 3HA4YE€HHI BiAIOBIMHUX raay3ei mpasa, a ¥ 9K rasysei IopuaudHOI HayKH.

Mix HayKaM¥ KPpUMiHaABHOTO i KOHCTHUTYIIIHHOTO IIpaBa TaKOXK iCHYIOTh HEPO3-
PUBHHIUI B3a€EMO3B 30K i B3aEMOIId.

JAs KpEMiHaAABHOTO IIpaBa, fK i A9 iHININX rasy3ed npaBa, BaXXKAWBE 3HAYEH-
HS MalOTh BUCHOBKHM Ta peKOMeHallii HayK1 KOHCTUTYIIHHOro Ipasa.

Hayka kpuMiHaAbHOTO IIpaBa BUKOPUCTOBYE KOHCTHUTYIIHHI KaTeropii Ta 1mo-
HSATTH, IKi pO3pOOAIOIOTHCSI HAYKOI0 KOHCTUTYIIIHHOrO nmpaBa. Bouu € giaocod-
CBKHUMH (CBITOTASSTHUMH), 3arasbHOHAYKOBUMH, 3araAbHHMH A CYCIIABHUX
HayK abo 3araabHHUMH A9 Teopil mepkaBH i IpaBa i raay3eBHUX IOPUANYHUX Ha-
VK, a OT2Ke, BUCTYIAIOTh BiANOBIAHO «iIHCTpyMEHTaMU» HAyKOBOTO IIOLUIYyKY, Me-
TOOAOTIYHUMHU 3acobaMu abo mKepeaaMH IIOCTAHOBKH aKTYaABHHX ITPOOAEM
IIpaBO3HABCTBA i IPUHITUIIIB (XapaKTepHUX HAIPSAMIB) IX BUpIlIeHHd, TOOTO BHU-
KOHYIOTH METOMIOAOTIUHI (PyHKIII] i TOMy MalOTh METONOAOTIYHE 3HAYEHHS 1 JAd
HayKU KPUMiHaABHOTO IIpaBa, a/Ke BOHA € OHI€I0 3 raAy3el IopUAUYHOI HayKH,
YaCTUHOIO CYCIIIABHHX HayK'.

OcHOBOIO KpHUMiHaABHOTO IIpaBa € Bumoru Koncruryiii. Hopmu KpuMiHasbHOTO
IIpaBa IIOBUHHI TAyMa4dUTHCH BiAnoBigHo no KoHcTuTyrii.

¥Yci npaBonopylleHHS MalOTh 3araAbHi CyTTEBI O3HAKU. TOMY AesaKi ITIOAOXKEH-
HsI, PO3PO0AEHI TEOPi€I0 KPUMIHAABHOTO IIpaBa, 30KpeMa IIPO CKAAl 3A0YHHY,
IIpO IPUYUHHUHN 3B’I30K, BHHY Ta ii hopMu, 06CTaBUHY, 110 BUKAIOYAIOTH 3A0-
YMHHICTb AiIHHS, TOIO0, BUKOPHUCTOBYIOTECA B Haylli KOHCTHUTYIIiHHOTO IIpaBa.
Tak, B OCHOBY BYEHHS IIPO IIPABOIIOPYIIEHHS, IKE PO3POOASIETBCH yV 3arasbHIiH
Teopii AepzkKaBH i ITpaBa i € 3araAbHUM [IAd BCiX raay3edl mpaBa, B TOMY YUCAl ¥
KOHCTUTYILIHOI0, IIOKAQEHO JOCKOHAABHO PO3PO0AEHE BUEHHS IIPO CKAA 3A0-
4HHY, 9K€ € BHHaX0JA0M HayKHU KpUMiHaABHOTO IIpaBa.

1 Moxkaapuime npo e auB.: Tuxuil B.II. TeopernyHi 3acanu Koncrurywii Ykpainu Ta ix metomoao-
TiuHe 3HAYEHHS A IIPAaBOBHUX HOCAiMKeHb / MeTomoaoriuni mpobaeMu mmpaBoBoi HayKu. Marepiasu
MizKHapozHoI HaykoBoi KoH(epeHmii. — XapkiB. — 13—14 rpyaua 2002 p.; Ynopsaza. M.I. Ilanos,
FO.M. I'pomreBuii. — Xapkis: ITpaso, 2003.
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NMPAKTUYHE 3ACTOCYBAHHA KOHCTUTYLIMHOIO NMPABA
B KPUMIHATIbHOMY NMPOBALOXEHHI

P. Xamm,
a[BOKaT, BUKNagad yHisepcuteTy M. PpaHkdypT-Ha-MaiiHi

KpuminasbHe IpaBo i poIIeC € «IIAHM KOHCTHTYILIHHHM IIPaBOM», sSIK BBa-
JKaIOTh [edKi HiMelbKi IIpaBo3HaBLi. I[IpoTe g HiKoAM He GyB CTOBiZCOTKOBO
3TOAHUH 3 Li€I0 AYMKOIO.

¥Ycim Ham 3HaiioMi 6iodi3UYHI TPOIleCcH «3ropTaHHsI» KPOBi abo MoaoKka. 3xaT-
HICTB [I0 3TOPTAHHS € JKUTTEBO Ba’KAMBOIO BAACTHBICTIO KPOBI, a/7Ke iHAKIIIE MU
TUHYAHU O Biz BTpaTH ii mpu HaliMeHIIIOMY IIOpaHeHHi. Aae He3aAeKHO BiJ TOTO, 1e
MOXYTb BUHUKHYTH TPaBMH Ha «OpraHi3Mi» IpaBoOBOi CIIIABHOTH, KPUMiHaAbHE
IIpaBO BCe-TAKU Ma€ iHIy (PYHKILiIO, Hi3K MMiKAYBaHHS IIPO 3aII00ITaHHS «YIIIKO-
[KEeHHIM» Ha KOHCTUTYLII. Ha Milt moraan, mpy INOPiBHAHHI 31 3CiAMM MOAOKOM
06pa3 KPUMiHAABHOTO IIPOIIECYaABHOIO IIpaBa SK «3CiA0r0o» KOHCTHTYILHHOTO IIpaBa
crae 11e 6iABIII BUKPUBACHHM: IIPOLIEC 3TOPTAHHS MOAOKA, SIK BiIOMO, € IIoIlepeI-
HiM eTarioM [0 TOTO, III0 BOHO CTa€ KHCAUM i BTpadae CBOi CMaKOBi BAQCTHBOCTI.
Ha moro nIyMKy, Take INOPiBHAHHSA He IiAxXoAuTh Hi 1o OCHOBHOI'O 3aKOHY, Hi 10
MOIX (pyHKIIIH 9K IPaKTHKYIOYOI0 KPUMiHAABHO-IIPABOBOT'O IOPUCTA.

Himenpkuil BueHUH, creltiasicT 3 KpuMiHaabHOro npana, K. PokciH Ha3uBae
KPUMiHaABHO-IIPOIIECYaAbHE IIPABO «celcmorpadom AepiKaBHOI KOHCTHTY-
uiin!. /liticHO, 3a MOTIOMOTOI0 BU3HAYEHHS CTAHy KPUMIiHAABHOI FOCTHIII Ta 06Cs-
Ty 3aXHCHHX IIpaB, 9Ki BOHa Hazae oOBHHYBauyeHUM i IIOTEPIIAUM, CBigKaM Ta
iHImMM ocobawm, uui mpaBa OyAu IOPYIIIEHI BHACAILOK IPOBEAEHHS 3aX0/iB KPH-
MiHaABHOTO IIEepecAifyBaHHd, HaliKpallle MOXKHa 3PO3yMiTH, YOr0o HacIIpaB/i Bap-
Ti 3aIIMcaHi y BiANOBiAHIN KOHCTUTYLII ocHOBHI npaBa. OgHak y Himeuunni mu
TaKOXK HaBUMAHCS PO3PI3HATH HE TiABKU ITHCAHy KOHCTUTYIIIIO i KOHCTUTYLIHHY
OiHCHICTB, a ¥ MHcaHe KpUMiHaAbHE Ta KPUMiHAABHO-IIPOIIECYaAbHE ITPaBo — 3
omHOro 6OKy, Ta AIMCHY KyABTYPY KPUMIiHAABHOTO II€PECAiyBaHHS — 3 IHIIIOTO.
Takum yuHOM, Tpeba MoCTiHHO MaTH HAa yBa3i, 110 3 YUM IIOPIBHIOETHCS: KOHCTH-
TyLiiHa HOpMa — KOHCTHUTYIIiHA peaabHICTh; KPUMiHAABHO-IIPOIIECYaAbHa HOP-
Ma — KPHMiHaABHO-IIPaBOBa ITPAKTHKA.

BaraTo 9oro cBif4UTh IIPO T€, 1110 BiACTAaHb Mi*K IHUCAHUM «IIPOCTHUM 3aKOHOM»
i IPaKTHUKOIO B CYIOBHUX 3aAaX i B’I3HUIIAX € JOOPUM IHAUKATOPOM BiAMIHHOCTI
MiXK IIMCaHOI0 KOHCTHUTVIIIE€IO Ta BXKE iCHYIOYOIO B AepkKaBi IPaKTUKOIO NOTPU-
MaHHg KoHcTuTylil. Tak, y Hac, y HimeuuunHi, € npaMo-Taky 3pa3KkoBe (IHCaHe)
IIpaBo PO NMONepeaAHE YB A3HEHHSsI, B SKOMY OJHO3HAYHO PO3’ICHEHO, II10 I1eH
BUJ I1030aBAE€HHS BOAl 332 YMOBH BpaxyBaHHS IIPHHIIUILY IIPE3yMIIIil HEBHUHY-
BaTOCTi He MOZKe Hi CAYT'YBaTH «II0IIePeJHH0 BHKOHAHUM 11030aBACHHSM BOAl, Hi
OPU3BOAUTH [0 BU3HAHHA 3aTPUMaHHM CBO€i BUHHU. AA€ KOXKEH IIPaKTHK 3HAE,
1[0 caMe IIe YacTo € Oe3rocepenHiMu AiCHUMH (HeQiNCHUMM) IPUIUHAMH 3a-
TPHUMaHHS, TOI 9K B Op/iepax Ha apelllT i ITIocTaHoBax I10 CKap3i 3a3Ha4eHo Je-
1110 30BCiM iHNIe. YecHi IPOKYyPOPH, CAIAYI i CyAAl TAKOXK BU3HAIOTD 1€ BiAKPUTO.

CTOCOBHO TEMHU IIPO AJOMOBAEHOCTI IIIOA0 BUPOKY i TEMH IPO BUKOPUCTAHHM
IIpaBa IOIePEeAHbOr0 YB'A3HEHH He 3a IPU3HAYEHHAM (IIPO 3A0BXKHUBAHHS [TUM
IIpaBoOM) iCHye HelIloaBHO IIpUiiHATe pimleHHa PenepasbHOro BepxoBHOTO cymy

1 Roxin. Strafverfahrensrecht. — 22-e Buganus, 1998. — § 2 (KpumiHarbHO-TTPOIlECyaAbHE TIPABO
3aAeKHO Bi KOHCTUTYLIMHOTO ropsaaky) Uberschrift zu A.: KprMiHaABHO-IIpOIleCyaAbHE IIPABO sIK CeHc-
Morpad aepKaBHOI KOHCTHTYIIII.
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Bim 16.09.2004!, sKe BUCBITAIOE TENEPINTHIO HIMEIBKY KPUMiHAABLHO-ITPOIIECY-
aABHY IIPAKTHKY.

[Tixg yac cyZmoBOro 3acifiaHHs F'OAOBYIOUYHI peKOMEHAyBaB IMiACYAHOMY BiIKAU-
KaTH KAOIIOTAHHS IIPO JOIUT CBiAKiB 3 /loMiHiKaHCHKOI PecriyOaiku i 3i3HaTHCH
B CKO€HHI 3A09HHY. B TakoMmy Bunanky cyn OyB Ou roTOBUH «380BOABHUTHCS?
IIpU3HaAYEeHHAM [1030aBA€HHS BOAl CTPOKOM Ha 2 poKH i 9 micqawiB. B iHImmomy Bu-
aaKy Cyn IT000iIsB IPUHHATH IIOCTAHOBY IIPO HETalHe IToNepeaHe YB I3HEHHS
i IPU3HAYUTH OIABII TSIXKKE [TOKapPaHHS.

[lincynHuii 3i3HABCA B CKOEHHI 3A0YMHY i OyB 3aCyIKeHUU M0 M0o30aBACHHS
BOAiL CTPOKOM Ha 2 POKH i 9 MicgIliB. A KOAM I'OAOBYIOUHUH IIOIIPOCUB HOTO «HaAXU-
AWUTHU TFOAOBY» Ha 3HaK BIIMOBHU BiJ OCKap:K€HH4 pillleHHd, BiH ii HaxuAuB.

Tum He MeHII, 3acyKeHUH ITof1aB KacallilHy CKapry Ha Iie pilnleHHd, i Pene-
paabHUE BepxoBHUI cyZ BU3HaB Horo npaBotry. Bin BOadae B midx Cydy IIOpPY-
mweHHd § 136a KIIK, akuif, cepen iHIIIOr0, peryAroe 3a00poHy KaTyBaHb i BCTa-
HOBAIOE 3a00pPOHY BUKOPHCTAHHS BCiX IIOKa3aHb, OTPUMAHHUX BHACAIIOK HeIo-
IIyCTHMHUX METOMIIB MONUTYBaHHS. Y pillleHHi ckasaHo: Ik O6Yys0 ecmaHo8ieHo
Kosieziero, 8 X00i NPOBAOIKEHHSL uepe3 KOHKI00EeHMHO 8UuparkeHe No8i00OMAEHHSL,
wo nidcyoHull 6yoe 3aapeulmosaHull, SIKULO 8IH He 313HAEMBbCSL 8 CKOEHHI 3/I0UUHY,
nodacms 3an1aHO8AHE KJIONOMAHHS NPOo 0ONYyuleHHst 00Kasie i uepes ye cyooege
3aci0aHHs amyuleHe 6yde nepepeamucst, Yo 3emi 3a2porKYeas 3acCmoCcy8aHHIM
3ax00y, HeOoNYcmumozo 32i0HO 3 NOJIOIKEHHIAMU KPUMIHALHO-NPOUECYAIbHO20
npasa, i uepes ue nopyuius peuerrs 3 absauy 1 § 136a KIIK.

[TorpozkyBaHHS apelIToM OY€BUIHO CAYTYBaAO, K CIIPaBEJANBO BKa3ye€ThCH
B KacallifiHi#l ckap3i, oTpUMaHHIO 3i3HaHHd IIPO CKOEHHS 3A04MNHY. B 11b0My Bu-
IIagKy BOHO OyAO TaK caMoO HeIOIIyCTHME, K i 6e3riocepesHe MOeqHAHHS ITUTaH-
HS IIPO apellIT 3 IIPOIeCyaAbHO AOIIYCTHMHUM IIOJaHHAM KAOIIOTAHHS IIPO HOILY-
LIeHH4d foKasiB. Taki aii cyay € HefOIIyCTUMUMU 3 TOYKHU 30PYy NPUHITUITY IIPaBO-
Boi fepxkaBH... ToMy 3i3HaHHS He MOXKe OyTH BUKOPHUCTaHe (pedeHHd 2 ab3aly 3
§ 136a KIIK)».

[HITa XapaKTepUCTHKa BIIHOCHH MiXK KOHCTUTYLIHHUM Ta KPUMiHaABHO-IIPO-
IIeCyaAbHHUM IIPpaBOM HAAEXKUTBH OLHOMY 3 HalBHAATHIIINX HAYKOBIIB y raaysi
KpUMiHaABHOTO IIpaBa MUHyAoro croaitTtd E. IlIminTy. Bin HaszBaB KpuMminaabHo-
IIPOIIECYaAbHUH KOAEKC «3aKOHOM NPO BHKOHaHHA OCHOBHOrO 3aKOHY» —
TOOTO 3aKOHOM, SIKUil KOHKPETHU3yE€ KOHCTUTYILIO OAd II IPaKTUYHOTO 3aCTOCY-
BaHHS B KPUMIHAABHIN FOCTHUIlI. AAe «3aKOH ITPO BUKOHAHHS» O3HAYAE I OiAb-
1e: Take MOHSTTS JEMOHCTPYE, 110 BCi HOpMU KpuMiHaABHO-IIPOIIECYyaABHOTO KO-
[EKCY MalOoTh BiTHOIIIEHHS [I0 IIOAOXKEHb KOHCTHUTYII, i IpH IbOMYy MalOThCH Ha
yBasi He TIAbKHM OCHOBHI IIpaBa.

MeHi MOXyYTb 3allepeYNUTH: IKe BiIHOIIEHHS 10 KPUMIiHAABHOTO IIPOIECY Mae
Ta YacTHHAa KOHCTHUTYIII, 9Ka PETYAIO€ OpraHi3allilo gepKaBH, ITIOPAI0K 3aKOHO-
[aBYMX OpraHiB, penepasbHy cTpyKTypy PeneparuBHoi Peciiybaiku HimeuunHa,
3aKOHO/IaB4i IOBHOBasKE€HHS ITapAAMEHTY, PO3NOAiA IOAATKOBUX HAAXOAKEHb, 1
HaBIIaKu?

Binmosigs Mae gBa acIeKTH: IIO-TIepIle, ITapaseAbHO 3 yciMa IIMMH JepKaB-
HO-OpraHizalifHUMU KOHCTUTYLIHHUMHU ITpaBUAAMU iCHYIOTh HOPMU MaTepiasb-
HOTO KPHUMiHAABHOTO IIpaBa, dKi IX 3aXHIIAI0Th, i IIO-Apyre — i IAd MeHe Iie €
BasKAUBHUM — KOHCTUTYIIifl CTBOPIOE B CYKYITHOCTI ITiICTaBU OAT J€MOKPATHYHOI
AeTiTHMi3allil KOKHOTO IIPOSBY 3AiMCHEHHS Nep3KaBOI CBOIX BAAQIHUX (PYHKILiH
Ta 3aCTOCYBaHHS IIPUMYCY. A 10 € peaaizalli€lo IIpaBa AepxKaBU Ha KPUMiHaAb-
He IIepecAimyBaHHA 3a CKOEHHd 3A04UHIB (Strafanspruchs) y ¢opwmi nponenyp
KPUMiHaAABHO-TIPOIIECYAABHOTO IIpaBa, K He BperyAboBaHe 3iHiCHEHHI BAam-
HUX (PYHKILH i BUKOPUCTAHHS OepP3KaBHOI MOHOIIOAIT mpuMycy? Xoda i mo3a Kpu-

1 BGH 4 StR 84/04 v. 16.9.2004; moku mio omy6aikoBamo Ha caiiti www.hammpartner.de/
de/rechtsprechung.
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MiHaABPHHUM II€PeCAiyBaHHAM iCHY€ Aep3KaBHUH IIPUMYC (HAIIPUKAA, Y IIPEBEH-
THUBHOMY ITOAiIleHiCBKOMY IIpaBi), aae IIpHU PeNIPecCuBHOMY KPHUMiHaABHOMY IIepe-
cAifyBaHHi TOCTi#tHO HAeThCs PO Aep:KaBHUE MPUMYyC OO0 iHAMBiAiB. Moro
oOMexKeHHs i CTPUMyBaHHH € 3aBAaHHAM KPHUMiHAABHO-IIPOIIECYaABHOTO IIPaBa,
dKe BiOUBaEe OCHOBHI mmpaBa. «CTBOPUTH 3aXHuCcHi popMu», — ckaszaB B. Xacce-
Mep, i Tenrep y HiMeudnHi 11i caoBa cTaau KPHAATUMH cepeJl IPUXHUABHUKIB KPH-
MiHAABHOTO II€PECAIAYBaHH, Ke BilIOBiga€ IPUHIIUIIAM [IPaBOBOi A€pXKAaBH.

Anae He BCi IopuCcTH — (paxiBIli 3 KPUMIHAABHOTO IIpaBa 3 IIUM 3roAHi. Binmin-
HICTIO MizK ITHCAHOI0 KOHCTUTYLIIEIO i KOHCTUTYILIIHHOIO AiMCHICTIO € Te, 110 6ara-
TO «YUCTHUX ITPaKTHKIB» KpuMiHaAbHOI IOCTHILI AyKe MaA0 MOXKYTh OTpPUMAaTH
BiJ JOTMAaTHUYHOTO PO3yMiHHA KpHUMiHAaABHO-IIPOIIECYAABHOTO KOAEKCY SK 3aKO-
Hy IIpo BUKOHaHHA OCHOBHOI'O 3aKOHY. /I0CBiAU€HI 3aXMCHHUKHN Y KPUMiHAABPHUX
cpaBax AyzKe CTPHMAaHO II0CHAAIOThCS Ha OCHOBHHH 3aKOH abo CynoBYy IIpak-
TuKy PenepasbHoro BepxoBHOro cyay B Oecimax i3 cyamamu Ta IpOKypopaMu,
OCTepiraro4uch TAKUX BUCAOBIB, 9K, HAIIPUKAAL, LieH: «IKUW0 Xmocb nouuHae 20-
80puUMU NPO KOHCMUMYUI0, 8IH He MAE HKOOHO20 Ysi8NeHHS npo npaxkmury». Taka
OyMKa 3yCTpidaeThCda TaK caMo 4acTo, 9K i HeBU3HAHHA I0OPHUCTaMH-IIPaKTHKAa-
MU IIPaBOBOi €KCIIEPTHU3H, 3p00AEHO]I ITpodecopaMy KpUMiHaABHOTO IIpaBa. JK-
OU XTOCH 3aXOTiB OITUCATH 3 TOUYKH 30Dy TEOPii C1ocib MUCAEHHS TaKUX MPaAKTH-
KiB, To OCHOBHHUI 3aKOH BHIAlaB OM MaAeKoro Bin cdhepu mpasa Aipukoio abo
tioro mozkHa 6yao 0 mopiBHATH 3 decarbma 3anoBingamu 3i Ctaporo 3aBity Bi0aii:
y MeTadi3u4Hili cepi BOHU AiMiCHI, are He JOBeOeHi Ha ITPaKTHUIL.

AnTHMIAaTIA I0PUCTIB-(paxiBIiB KPUMiHAABHOTO IpaBa g0 BCTAHOBAEHHS KOH-
CTUTYLIIMHO-IIPaBOBOr0O MacIiTaby cBoixX fiii Moxke OyTH ITOB’s3aHa TAKOXK 3 TUM,
o BimHocHHH Mix KpHMiHaABHO-IpolleCyaAbBHHM KozeKcoM Ta OCHOB-
HHM 3aKOHOM B OCTaHHI JEeCATHUAITTA 3HAYHO 3MiHHAHCH.

Ao o 60-x POKiB MHUHYAOTO CTOAITTA KpHMiHaABHO-IIPOLECYaAbHUM KO-
[OeKC MoxKHa 6yAo BUBHAYHUTHU 9K «Magna charta o0BUHyBa4eHOTO», IKa 3aXHUIIIA€E
Horo Bin BTpy4YaHHS B Horo IpuBaTHY cdepy i aBTOHOMIiIO, TO 3T0OIOM CTaAOCS
TaKe.

KyapMiHaIiHHEM MOMEHTOM IAd (PDYHKILIOHAAbHOI 3MiHM KpHMiHasbHO-IIpO-
LIECYaABHOT'O KOZIEKCY CTaAO OJHE CIIPHUATAHUBE JAS IIPaB OCOOHCTOCTI i BUCOKO-
dKiCHe, 3 TOYKH 30py IIpaBoBoOi Kpainu, pimenHa denepasbHoro KoHCTUTYIIIN-
HOI'O Cy4y, K€, Ha IEePIINH IIOrAd, B3arasi He Ma€ Hi4Oro CIIiABHOI'O 3 KpHUMi-
HaABHHUM i KpUMiHaABHO-IIPOIIECYaAbHUM IIpaBoOM. BoHO cTocyBaaocsa KOHCTHUTY-
HiHUX [IoAaHb I'POMa/IsSH, Ki Ha rmodyaTkKy 80-X poKiB BHCTYIIaAU IIPOTHU IIIHPO-
KOMacHITabHOro i 3aKOHOIaB4Y0 BPEryABOBAHOIO IIEPENUCy HaceAeHHs HiMeudn-
HU (Tomi me — Baxiguoi Himewuwmnw). Ilepenbagasock oTpuMaTH Bil KOXKHOTO
rpoMaagHuHA Hamiol KpaiHW 0COOMCTi BigoMOCTi: maTa i Miclle HapomKeHH ),
Miclle IPOXKUBAaHHS, Miclle poOOTH, IKHM IIIASIXOM BiH IIOBEPTA€ETbCH 3 POOOTH
nomomy. Toxi Mmu nmepebyBaau came B mepiofi po36yZ0BH HOBOI IpaBoBoi cdepH,
1110 BUHHUKAA BHACAIZJOK BUKOPHUCTAHHS KOMII'IOTEPIiB y MybAldYHOMY yIIpaBAiHHI:
npaBa 3aXHCTY ZaHHX.

MozKAHUBICTB TOTO, IO AepKaBa MOXKe HaJaTH OKPEMY OCOOHCTY 03HAKY KOXK-
HOTO 'POMaSHUHA IIAIXOM BUKOPHCTAHHS €AeKTPOHHOI 06p0oOKYM NaHuX y Oy ab-
AKHH Jac, AyzKe IIBUAKO, BCIM CBOIM CTPYKTypaM i 3 OyZb-IKOI0 METOI0, BUKAH-
Kanra oO0rpyHTOBaHi M0O0IOBaHHS TOTaABHOI peecTpallii HaceaeHHd. Lli nuTaHHa
OyAM TIOpPYIIEHI B KOHCTHUTYIIIHHNUX IMOAAHHSX, IO CIIPUYNHHUAO IPUHHSTTS OfI-
HOI'0 3 Ha¥BaxKAUBIIHKX pinteHb PenepasbHoro KoncTuryiiiHoro cyny, Tak 3Ba-
Horo PillleHHsT Mpo nmepenmuc HaCEAEHHS .

1 BverfGE 64, 1.
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Y spomy PenepasbHuit KoHCTHUTYIIHHNH Cy «BUHAHIIIOB» HOBE OCHOBHE ITpa-
Bo. [Io LIbOTO Yacy TPUBAIOTH CYIEPEYKU CTOCOBHO TOrO, YH, MiMCHO, IlepeAik
OCHOBHUX IIPAaB, L0 MICTSITHCS B HAIllifi KOHCTUTYLIil, OyB pPO3UIMPEHUE HOBUMH,
YH TYT HAEThCHA NPO HEMNCaHe, PO3BHHYTE B Cy[OBIH IIPAKTHUIL «CHUHTETUYHE»
OCHOBHE ITPaBO — IIOEAHAHHS AIOACBHKOI TigHOCTi, CBOOOAH, 3arasbHOTrO IIpaBa
0COBHUCTOCTI Ha MIPUBATHY aBTOHOMII0. 5IK 6u TaM He OyA0, OCHOBHe IpaBO HA
indopmaniiine caMOBH3HAYEHHS 03HAYAE, 1110 KOXKHUHN IHAUBIA MOXKE, B IIPUH-
LU, CAaMOCTiHHO IIpUAMAaTH pillleHHs 1010 CBO€] ocobucToi iHdopmariii, To6TO
LII0/I0 TOTO, XTO MaTHUMe HOTro IaHi, XT0 MOKe IIepeIaBaTH iX JaAi, XTO MOXKe BBO-
OUTH i JaHi B KOMIT'IOTEP, XTO i IPOTATOM SKOI'0 Yacy MoKe IX TaMm 30epiraTu.

Penepasbauit KOHCTUTYLHIHHTNE CcyL BU3HAB TAKOK, 1110 BUKOHAHHS 3aBAaHb
[ep3KaBHUMHU OpraHaMu, 6€3yMOBHO, He OyA0 O MOKAUBUM, SKOU KOXKHUI I'pO-
MaasgHUH, Ha CBilf BAQCHUH pO3CyH, MIr O BiZIMOBUTH [ep3KaBi y HaOaHHI Oyab-
aKoi iHopmartii mpo cebe. OTKe, BiH BU3HAYNUB HEOOXITHI BUHATKH 3 IIPUHITHITY
IIPO CAaMOBHU3HAYEHHS y BUTALAMl IIpaBHUAA: BUKOPHUCTAHHA OCOOHCTHX Bimomo-
cTell He CyINEepPEeYuTh KOHCTHUTYIII, SIKII0 0coba, SIKOi CTOCYIOTHCH IIi BiZJOMOCTI,
[a€ CBOIO 3TO/Y, SIKIIIO BHKOPHCTAHHS BiJOMOCTell Ma€ IeBHY MeTy abo KOH-
KpeTHe BHKOPHUCTAHHS iHpopMallii 9iTKO qo3BoseHe cynoM. Taki BUMOTrH 11000
[OITyCTHUMOTO 30HpaHHs BimoMocTel i BUKOpPHUCTaHHS ocoducTol iHdopMmariii Mma-
AV 3HAYHI HACAIKH Yy KpHMiHaABHOMY IIPOBaAKEHHI.

CyTHiCTb KPUMIHAABHO-IIPABOBOTO CAIZICTBA IIOAGTAE B TOMY, IITI00 IIPOTHU BOAL
IIiI03pIOBAHOTO Ta 0OBHHYBadeHOTO, a TAKOX Hepimko 0e3 ix Bimoma, 30upaTu
0COOHCTi BiZIOMOCTI ITPO HUX i 3aCTOCOBYBATH IX 3 METOIO IT030aBAEHHS AIOIUHU
cBoOOM, HE KaXKy4Hu BIKE IIPO MOBHICTIO HEKOHTPOABOBAaHY Iepemady BigoMo-
cTel mmyOaili yepe3 BiIKpHUTe CyLOBE IIPOBAIKEHHS.

Lle#t mpuHIUII IIyOAIYHOCTI IPYHTYBaBCsS Ha CTapifi 3aKOHOAABYill OCHOBI.
PimmeHHs, 1110 BUTOAOLIYETLCS iM’IM Hapoay, Ma€e HabupaTH YUHHOCTI micad To-
ro, SK Hapol IIepecBiAYNUThCS 00 BiAIIOBIAHOCTI JOKAa3iB.

9IK 3Ke MU Ma€eMO TeIlep, ITicad IPUHHATTS PIllIeHHS IIPO IIePENUC HaCeACHHH,
CTaBUTHCS OO0 TAEMHOI'O PO3CAIAyBaHHS IIPOKYyPATYPH 1 MOAIIL] ITepes BUCyBaH-
HSM OOBUHYBadeHHS a00 IPUNMHEHHIM ITPOBAIXKEHHA? A’Ke B 3aKOHOIaBYUX
IpUIIKncax crapoi penakiii KppuMiHaAbHO-IIPOIleCyaABHOTO KOEKCY PO Iie Maii-
JKe He HIIAOCS — BOHA IIle JOTPUMYBaAACh YIBACHHSH, 110 IIPHU CAITIOMY IIpOBa-
[KEeHHI ¥aeThCd PO BHYTPIIIHIN IMiATOTOBYMH aKT 00 IIyOAIYHOI CKapTH, IKa
rofgaBaTUMeETbC B pasi HeobximHocTi. Te, II0 Take IIOHEpPEnHE ITPOBAIKEHHS
iHOAI MOXKe TPUBATHU JEKiAbKa POKIB i B3Ke 3aJ0BTO [0 BUHECEHHS PIIllIeHHS PO
BHHY ab0 HEBHUHYBATICTb 3HUIIUTL YMOBH [0 iCHYBaHHs, aBTopu craporo KITK
IIIe He BBayKaAHW 3a MOXKAUBe. [IopiBHSAHO 3 BUMOTaMU PIllIeHHS ITPO IIEPEITHC Ha-
CeAeHHs, ITPaKTUKAa CAIYOTO IIpoBamKeHHd (weitgehend) pyxaaack y BinbBHOMY
Bim 3akoHy (gesetzesfreien) mpocTopi.

OT:Ke, MU 3TiIHO 3 pillleHHSIM IIPO IIEePEIINC HAaCEAEHHS CIIOUaTKy Hepillyde, a
3roZloM IiAKoM oOrpyHToBaHO i mupoko (flachendeckend) 3amucasu B Kpuwmi-
HaABHO-TIPOILIECYaABHHH KOAEKC 3aKOHOMAaBYi MOBHOBAIKEHHS IAS BCIX MOIKAH-
BUX TAEMHUX CAimgux MeToxiB. [Ipu mboMy HaM 31aBaAoCs, 110 MU Ai€MO Binro-
BiOHO 40 NPUHIIUILY IIPAaBOBOi Aep3KaBU, He IIOMidalodHl CIIo4YaTKy, 110 I1e 03Ha-
vyac: KpuMiHaABHO-IIpOIleCYaABHHH KOAEKC, SIKUil paHillle CKAAIaBCd 3 Ie-
peaiky mpaB oOBHHYBadeHOTro, Bce Oiabllle 3MiHIOBaBCs B OiK KaTaAory mpasB
OpraHiB KPHMiHAaABHOIO II€peCAifyBaHHSA.

TaxkuMm ynHOM, KpUMiHaABHO-IIPOITeCYaAbHUI KOAEKC HiOU 3MiHHB IIOAIOCH: IO
IIHOTO Yacy BiH OyB COI03HHKOM IPOMAajsH, SKHU HaaaBaB M IIpaBa IIPOTU Aep-
JKaBH, a BiaTenep BiH — COIO3HHUK AeP3KaBH, IKUU O03BOASE i BCe, 110 1 moTpid-
HO i 1110 BOHA X04Ye MaTH, 100 CTEKUTH 32 CBOIMH IpPOMaIsHAMU: IIPOCAYXOBYyBa-
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THU TeAePOHHI PO3MOBH, ITiICAYXOBYBAaTH i BECTH CTEKEHHS 3a JOIIOMOTOIO ITOIITO-
BOT'O KOHTPOAIO. Bce 11e Terep pamnToM «CyBOpPO BiAIIOBifae MPUHIUILY ITPaBOBOI
Aep:KaBH», TOOTO Ma€e 3aKOHHUH 103BiA.

Li HOBi 3aKOHHI IOBHOBAazKEHHS IIPETEHAYIOTH 1€ H Ha Te, III0 BOHU 8Cecmo-
POHHBO PETYAIOIOTH Aep:KaBHE BTPyYaHHS B OCHOBHI IpaBa. lle o3Hauae, 110
BOJHOYAC i3 IIepeAiKOM yCixX JOIIyCTUMHUX BH/IIB BTPY4YaHb OyAyTh BU3HAUEHI Me-
XKi HEZOIIyCTUMHX. AA€ B IILOMY TaKOXK € CBOd «POA3HHKa»: MO-IIepIlle, HOPMH
LIOA0 JO03BOAY HAIIMCAHi 3 TaKOI0 KiABKICTIO HEBH3HAYEHHUX IIPABOBUX IIOHATS,
110 MaifzKe BCe, Ha III0 OaxkaHo 6 MaTH 403BiA, MOXKHA MiBECTH Hix Iie PopMy-
AIOBaHHS 3a IIeBHOTO TAyMadeHHS, i, IIO-Apyre, opraHaM KpHUMiHAABHOTO Ilepe-
CAiyBaHHS IIIIIOB Ha KOPHCTb IIpaJaBHI HIMEIbKHHU IPaBOBUH MIPHUHIIUII
VHUKHEHHS CyIiBCHKOTI'O KOHTPOAIO: BTpaTa II0TpebH 3aXUCTy IIpaBa BHACAIIOK
TOT'0, III0 MHHYB CTPOK IaBHOCTI i BCTAHOBAEHO (PAKT 3MiMCHEHHS 3A0YHHY.

[IpukAam PoO3MAMBYACTOCTI IiJACTAB BTPYYaHHS, HaBEAEHUX Yy I'eHepaAbHil
KAQy3YAi i 3araabHUX IIPaBOBUX TEPMiHaX, 110 CXUAFIOTH OO0 PO3MINPIOBAABHOIO
TAyMadeHHsI, CTOCYE€TbCS CaMe BTPYdYaHHd B TaKi 30HH IpHUBaTHOI cdepu, aki
JOHemaBHA Ille OyAHM abCOAIOTHO 3aXHILEHIi: CIIAKYBAaHHH y BAACHIH KBapTHDI.
Te, 110 IpUHANMHI TYT AepKaBa He MOXKe TAEMHO IIiICAyXOBYBaTH, OyAo came
co0o0 3po3yMiauM 3a penakiiiero crarti 13 OCHOBHOTO 3aKOHY, B SIKill BiH [isB
me go 1998 poky. KBapTupa € «HeZoTOpKaHHOIO» — TaK BiH 3a3Hadae. Tomi
KpiMiHaaicTH X0TiAM 0060B’I3KOBO 3MIiHUTH KOHCTUTYILIO B IILOMY IIyHKTI, ajKe
Bipuawu, 1110 y 60poTHOi 3 «OpPraHi3oBaHOI 3A0YHHHICTIO» HE MOKHA BiIMOBASATH-
Csl Bif Tak 3BAHOIO HEOOXiZHOIrO CIOCTEPEXEHHS 3a XKHUTAOM (iHTEHCHBHO-
ro BTPyYaHHSI 3 METOIO NMiZAcAyxoByBaHHA). Tomy OCHOBHUH 3aKOH B IILOMY
OyHKTi OyB 3MmiHeHuU, asae BogHodac § 100c KIIK nmepembadaaock, 110 3a yMOB,
dKi TaM [JOCUTH IIOBHO BPETyABOBaHi, MOXKHa TaKOX BCTAHOBAIOBATH TEXHIKY
JA] IIPOCAYXOBYBaHHS i B KBapTHUpax, [ie, 3a MiJ03P0oI0, BEAYThCI PO3MOBH PO
TSKKI 3A0YHNHU.

3 nporo npuBony Penepasbuuii Koncruryuifinuit cyn 3 6epesHs 1IBOTO POKY
NPUNHAB pillleHHs, K€ IPUBEPHYAO BEAHKY yBary': xoda Tpeba 3MHUPUTHCH 3
THUM, 10 HeoOXigHoo OiabmricTio Himernibkoro ByHaecTary 3MiHEHO KOHCTHTYIIIIO
(Tob6TO BHECEHHS 3MiH 10 KOHCTUTYILIII caMe 110 cobi He cymepednuTb KOHCTUTYIIII),
aae HopMmHu KIIK € TakuMH, 110 BiANIOBiAaIOTH KOHCTUTYILI TiABKH 3a HassBHOCTI
OBOX YMOB: 1) BTpydaHHS B IIpaBa OCOOH MOIIYCKAETHCS TIABKU IIPU PO3KPHUTTI
0CODAMBO TSIKKHX 3A0YHHIB (32 9Ki IPU3HAYAETHCH IIOHAL 5 POKIB 1030aBACHHS
BOAi); 2) HEOOXiMHO BXKUTH 3aXOiB, 1100 3MIiCT PO3MOB, SKi CTOCYIOTBECS iHTHM-
HUX cep, BUKAIOYABCS 13 3aX0/iB IIPOCAYXOBYBaHHd. Y 3B’93KYy 3 TUM, II10 YHUH-
Hui KITK He rapaHTye 11X YMOB, 3aKOHOIaBellb IOBUHEH 10 cepenunu 2005 po-
Ky BHECTH BiAnoBinHi 3MiHU 10 KpuMiHaAbHO-IIPOIIECYaABHOT'O KOLEKCY .

DenepasbHuit KOHCTUTYIIWHUE Cyn 3HAUIIIOB TaKOXK 3acid IMpoTH HigpuUBY
HajaHol Ha IificTaBl KOHCTUTYLII rapaHTii HaaHHA IIpaB Y BUTAGl apTyMeHTY
[IPO BiACYTHITH MOTPE6GU MPABOBOIO 3aXHUCTy. Lle CTOCYETHCS ODIIYKY IKHTAA.
Ha mpakTuiii BiH yacTo IpoBoauBcd 6e3 repenbdadeHoi II0CTaHOBH Cy4y, i 3Bep-
HEHHS [10 CyOy IIicAs IPOBEAEHHS 3aXoay OAOKyBaaOCsa apTyMEHTOM, IO TeIlep
BJK€ HiYOro He MOXKHa BHUIIPABUTH, TOOTO CKapra € HeJOIIyCTHMOIO HaBiTh TOMI,
KOAHM ITPaBOBi epeayMOBH IAS OOIIIYKY XKUTAA OYAM BiACYTHI 3 CAMOTO0 ITOYATKY.

3 nporo npusony PenepasbHuit KOHCTUTYLIIHHUN Cynd 4iTKO BCTAHOBUB, IO
IIPU TAKOMY BTPY4YaHHI B OCHOBHE IIPaBO, HABITH i MiCAS IIPOBENEHHS OOIIYKY,
icHye norpeba y mpaBoBoMy 3aXHCTi? i 1110 cKapra Mae 6yTH BU3HAHA 0OTPYHTO-

1 BverfG 109, 279 ff.
2 BverfGE 96, 27 — NJW 1997, 2163.
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BaHOIO BXKE TO/i, KOAHU HEIIPABOMIPHO MOKEe BUHHUKHYTH «Hebe3IeKa 3aTpuMaH-
Hs» SIK IIepeayMoBa A IPOHUKHEHHS B KBapTUPY 0€3 IMONepPeaHBOTO JO3BOAY
cyny!.

Oxoye TaKOXK HABIB OU iHIII IPUKAAIH, 30KpeMa TaKi, 110 CTOCYIOTHCH BUKO-
pucranHg cyanaMu (Tatrichter) mpaBa mokasyBaHHS i BiABHOI CYZAIiBCBKOI OITiH-
KM nokaszis?. [Ipore criomiBaroch, 110 i TaK OYEBHUIHO, M€ icHye HeGesmneka [as
IIpPaBOBOI lep:KaBH, HABITh TOi, KOAH ITHMCaHa KOHCTHUTYILA i ITMcaHe KpUMiHaAb-
HO-IIPOIlecyaAbHe IIPaBO Ha MePIIUH ITOTAS 38JOBOABHSIIOTH BCi BUMOTH J10 KPU-
MiHaABHOI IOCTHUILIIT B IIpaBOBill mepzkaBi. Maro Hafiro, 1110 6YB IIEPEKOHAUBUM Yy
TOMY, HaCKIABKH BasKAMBO, III0 MU MaeEMO (PYHKILIOHYIOYe KOHCTUTYILiHiHE CyZI0-
YUHCTBO, K€ € KOPUCHUM HaBITh A OKPEMUX HOCIIB OCHOBHUX MIPaB.

1 NJW 2001, 1121.
2 Mopisn. mamp. BverfG NJW 2003, 2444,
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TEOPETUYHE TA NPAKTUYHE 3HAYEHHA
PIWUEHb KOHCTUTYLIMHOIO CyQlY YKPAIHU
Ana PEANI3AUIT HOPM KPUMIHAJIBHOIO NPABA

M. KocTuubkuin,
cynasa KoHctutyuinHoro Cyay Ykpainu,
OOKTOp topuaMYHUX Hayk, npodecop,
akagemik Akagemii npaBoBUX HayK YKpaiHu

1. KpumiHaabHe IIpaBo € OHI€I0 3 HalJaBHIIINX raAy3el npaBa. 9IK 0XOpoH-
He BOHO B3Ke OyAO IIPUCYTHE B cTapoaaBHixX €runti, BasiaoHi, [naii, Kurai. Kpu-
MiHaABHE IIPaBO (MOPSAA i3 IIUBIABHHUM) PO3BHUBAETHCS i3 3BUYAEBOIO y HAIIUX
npeaxiB y nepion CrapomaBHBOi Pyci i oTpumMmye 3akpinaeHHs B «PycpKitt mpaBmi»
Ta «IpaBmax» SIpocaaBUUiB.

Bine-nipesunent ®enepasvrHoro Koucrurynitinoro Cyay Himewuwmnu mpodpe-
cop B. T'accemep y cBoilf momoOBiAi TaKOXK 3BEpPHYB yBary Ha Te, 110 i B icTopii
HimeuyunHu KpuMiHaAbHE IIPaBO OyAO IIEPILINM, SIKE HiMII OCATHYAH i SKUM Ke-
pyBaaucs.

2. KpuminasbHe IpaBo € IIyOAIYHUM IIpaBOM, BOHO PETYAIO€ BiIHOCHUHU, SKi
3a0e3IeuyloTh 3aTaAbHUM CHiABHUM (IIyOaiunmii) intepec. [lomia mpaBa Ha my6-
AluHe i mpuBaTHe, 9K BizoMo, OyB 3amodaTkoBaHui y CrapomaBHboMy Pumi. PumM-
CBKUM IOPUCT YABIIiaH TPAKTyBaB IIyOAidHE IIPaBO K TaKe, IO [I0B’a3aHe 3 OCHOB-
HUMH 3acafaMU AepkaBH, ii pyHKIIIMH, opraHaMu Ta iHCTUTYyLiaMu. Croro-
[HIIITHE €BpoIIeHiCbKe IIPaBO Ma€ TPH IxKepeaa, ado 0a3yeThbCs Ha «I'PhOX KHUTAaX»:
[aBHBOTPELLKIH, ab0o eariHCHKiH, dirocodii mpaBa, pUMCBKOMY IIpaBi Ta XpHUC-
THUSHCBKIi# eTuili. [lepiie mKepeao MmoB’sa3aHe 3 BUZHAYEHHSIM KOHIIEMIN] cripa-
BEJIAMBOCTI, PiBHOCTI i cBOGOIH, APyTe — i3 3MiCTOM ITO3UTHBHOTO, ITyOAIYHOrO i IIpH-
BaTHOTO IIpaBa, a TPETE — 3 IIE€BHOIO 1[I€0AOTi€I0, ETUYHUM CTPHUXKHEM IIpaBa.

3. KpuMiHaabHEe IpaBO HEPO3PHUBHO IIOB’d3aHE 3 KOHCTHUTYLIHHHUM, SKe, Ha
Mi¥ IIOTASIZT, € OMHOYACHO i ITy0AiYHMM, i mpuBaTHUM. MipKyBaHHS IIPO ABOEIM-
Hy IIPHUPOAY KOHCTHUTYIIIHHOTO IpaBa (K IIyOAIYHO-IIPHBATHOI0) MOXKE BUKAMKA-
THU 3allepedeHHs, OCKIABKH TPAOHUI[IHHO HOro TPaKTYIOTh SIK IIyOAIYHY raaysb.
OpmHaK, OCKiABKHM KOHCTUTVIIiIfHEe IIpaBO BBazKaeThcdad (PyHIAMEHTOM IITPaBOBOi
CHUCTEMH, a KOHCTUTYIIi Mae HaUBUINY IOPUANYHY CHAY i € OCHOBHHUM 3aKOHOM,
€ MiICTaBU CTBEPAKYBaTH, II0 Iefl PyHIaMEHT — TaKa OCHOBA, 3 KO BAacHe
BHUpoOCTAaE i IyOaiuHe, i IpUBaTHE IIPaBo, 110 3aII0YaTKOBYIOTECS Ha PiBHI ITPHUH-
IUITIB KOHCTUTYIIMHOrO ITpaBa. JKOM KOHCTHTYIIiHiHE IPaBO MaAO0 MOHICTHYHY
IIPUPOY, BOHO He MOrao 6 6yTu 6a3010 nasg ABOX GAOKIB IIpaBa — IIyOAIYHOTO i
npuBaTHoOTo. Koan 3’aBHAOCE KpHUMiHaAbHe IpaBo? HameBHO, HOTo IOSBY MOXK-
Ha IIOB’A3yBaTH 3 YacaMH lapsl XaMMypalli 4u IepiofoM HAIHUCAHHS E€THIIET-
CBKHUX IallipyciB, y SKUX HAeTbCcd IPo 3a00POHM i Kapy 3a MOPYLIEHHS [IEBHUX
IIPUIINCIB, 3aKOHIB YHU YCTAHOBAEHDb KEPILB. A KOAW 3’IBHAOCS KOHCTHUTYIlifiHe
mpaBo? 3ragyBasacd Maranakaprta (1215 pik), Ta uu Tpeba ii BBakaTu 36ipHHU-
KOM KOHCTUTYVIIIHHOrO mpaBa? A, MOxKe, KOHCTUTYIIifiHe IIpaBo 3’IBHAOCS 3 I10s1-
Boto KOHCTHUTYILIH y XVIII cToaiTTi (amepukaHCbKoi, PpaHIly3bKOi, ITOABCHKOI,
ykpaincekoi)? [Ilomo ocTaHHBOI, TO MaeThCcd Ha yBasi mpoekT 1710 poky. Yu, Mo-
JKe, KOHCTUTYIIIMHE ITpaBo 3’aBASIE€ThECS TiAbKY ¥ XIX cTOAITTI, KOAM TpHUBaAo cTa-
HOBAEHHS OKpeMoi HayKM KOHCTHUTYIlifiHOro rpasa? Ha milt morasan, mpobaemy
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3B’13Ky KPHUMIHAABHOTO i KOHCTUTYIIIMHOrO IIpaBa Tpeba BUPIlIyBaTH TIABKH 3
ypaxyBaHHAM ABOX MOMEHTIB: IIOSIBOIO i KPpUMiHAABHO-IIPABOBHUX HOPM i, HOPM,
BAACHE, KOHCTHUTYILifHOTO IpaBa. KpuMiHaAbHE IIPaBo K IIyOAiYHE MyCHTH Oa-
3yBaTHUCA Ha KOHCTUTYILIMHHUX IMPUHIIUIIAX, 30KpeMa: BEPXOBEHCTBO IIpaBa (cTaT-
T4 8), BIAIOBiNaABHICTD Aep3KaBU IIepel AIOUHOIO (cTaTTd 3), AIOANHA, i JKUTTS,
3I0POB’d, YeCTb, TiMHICTh € HaMOIABIIIO COIiaABHOIO IIiHHICTIO (cTaTTd 3), Ha-
poa — HOCIi# CyBEpEeHITeTY, I3KEPEAO BAQIHU (CTATTH S), IIIOZI0 POAlL Mi3KHAPOIHOTO
IIpaBa B HalliOHAABHOMY ITpaBi (cTaTTsa 9), piBHICTE y IIpaBax i THOCTI (cTaT-
T 21), mpsiMa [ist HOPM KOHCTHUTYLIL (cTarrs 8)l. 3a3HadeHi Ta iHIII KOHCTUTY-
HifHI TPUHIUOHA € 6a30BUMH 1 A KPUMiHAABHOTO IIpaBa.

KoHcTUTyLIHHI IPUHIIUIIM, 110 MIiCTATHCA B YKpaiHchKi¥ Koncrutynii, He €
BHHaXOJO0M ChOTOJIEHHS, JOPOOKOM aBTOpPiB yKpaiHchKkoi KoHcTuTy1ii. Bonu 6y-
AM 3a(piKCOBaHi B MiCYMKOBHX akKTax (PPaHILy3bKOi i aMEepUKAHCHKOI PEBOAIO-
it XVIII croaiTTda i yKpaiHcbKoi peBoatoltii modaTky XX cToaiTTsa. 30KpeMma, TaKi
IIPUHITUITH, K CIIPaBEIAUBICTE i cBo6oaa, OyAM IIPOroAoIeHi B KOHCTHUTYIIAX,
a TakoOXK OTPUMAaAHU peaaizamiro y KpuMiHaabHOMY 3akoHi. IIlomo yKpaiHCHEKOTO
KPUMiHAABHOI'O 3aKOHY, TO BUHUKAE 3aIllUTaHHd, [e BOHU MicTdThca? Y Kpuwmi-
HaABHOMY KOJeKci, npuiiHaromy S5 kBiTHa 2001 poKy, i cAoBoM He HAeThCs PO
CIIPaBEeIAUBICTE, 30KpeMa IIPO CIIPaBEIAUBICTD IIOKapPaHHS.

4. IIpodecop dirocodii i mpaBa I'. Pagbpyx nucas, 1110 CYyTh IPaBOBOIO MiIX0-
Iy 3 IO3Ullii BEepXOBEHCTBA IIpaBa IIoASrae B JOTPUMAaHHI CIIpaBeIAWBOCTI, H0-
iabHOCTI i TpaBoBoi cTabiabHOCTi. Takwuil migxin Moxke 6yTH YTOYHEHUH, a IPUH-
IUII efl — pos3mupeHui. BumaeTbes, 1110 BEPXOBEHCTBO IIpaBa Mae BKAIOYATH
cBOOOMY 0COOM, PiBHICTE i BiaAbHiCTB. Lli mpuHIIUTIM B YKpaiHi MU AHIIIE TTOYAAU
3aIpoBafKyBaTH B IPaBO3aCcTOCyBaHHi, 30KpeMa B ITpakTHUlli KoHcTuTyifiHoro
Cyny Ykpainu. Aae y MeHe CKAaQIA€ThCS BpaskKeHHs, 1110 MU OyKe CepHo3HOo 3a-
[Ii3HUANCH 1 He Ay»Ke YCIIINIHO Ha3qoraHsIeMO ToH «I1oTdar» icTopii. Xoua He Aulie
B icropii ®panmii, ABctpii, Belimapcbkoi pecrybaiku, a # B icropil ykpaiHcpkoi
nepxaBu (1917—1920 poki) BEpXOBEHCTBO IpaBa 6yao 3adikcoBaHe B KOHCTH-
TyLii Ta 3aCTOCOBYBaAOCs Ha IIPAKTHIIL.

Y upoMy HnAaHi BUHHKA€E 3allUTAHHA, YU MOXKYTb KOHCTUTYLIMHI HPpHUHIIUIIHN
OyTH 3aCcTOCOBaHI IIPH peaaizallii KpuMiHaABHOrO 3aKOHY? 3 omHOTro OOKYy, Yac-
THUHa nepiua crarTi 3 KpumiHaabHOTo KomeKcy YKpaiHu BKasye, I0 3aKOHOM
IIPpO KPUMiHaABHY BiIIOBiaAbHICTb € BUHATKOBO KpuMiHaabHUM KoAeKC YKpai-
HU, 9KHH 6a3yerbca Ha KOHCTHTYII, 3araanbHOBH3HAYEHHUX IIPHUHITUIIAX i HOP-
Max MiXKHapOoJHOTO IIpaBa.

¥ Toii ke yac yacTuHa Apyra crarTi 3 nporo Komekcy Bkaaye, 1110 3aKOHU IIPO
KPUMiHAABHY BiTIOBiJaABHICTE HAOYBAIOTh YHHHOCTI TIABKH TOi, KOAW BOHH iM-
rmaaHToBaHi, BaucaHi B Kogekc. TobTo rmo3a KpuMmiHaabHUM KomekcoM YKpaiHu
JKOTHUX KPUMiHaABHUX 3aKOHIB He iCHye i He MoxKe icHyBaTH. | Toni BUHUKaE iH-
ma npobasema. HaBiTh 9KIIO CTOCOBHO chepy KPUMIHAABHOIO IIpaBa i€ IIPHUH-
IIUII BEPXOBEHCTBA KPHUMIHAABHOI'O 3aKOHY, BCE XK B IIbOMY 3aKOHI € IIOCHAQHHS
Ha KoHCTHUTYIIiIO 9K M2KepeAo KPUMiHAABHOTO ITpaBa, TOOTO IIPUHITHUII BEPXOBEH-
crBa KoHcTHTYyLIl € HEBi'€MHOIO CTOPOHOIO peaaizallii KpUMiHAABHOT'O 3aKOHY.
3 LILOTO BUIIAUBAE, L0 CYZ 3aTaAbHOI IOPUCOUKILT IPU PO3TAdi KPUMiIHAABHUX
crpaB 3000B’s13aHuN KepyBartHucs i Koncturyuiero YKpainu, i KpEMiHaABHUM 3a-
KOHOM. | mpu KOHKypeHIIii «BepXOBEHCTB» iCHYE IIpiopuTeT BepxoBeHcTBa KoH-
crutylii. Ta e #, 3rigHO 3 YacTHHOIO TpeTholo cTaTTi 8 Koncrurynii Ykpainu, ii
HOPMH € HopMamu npsaMmoi aii. To6To B cdepi KpuMiHaABHO-IIPABOBHUX BiTHOCHH
IIpaBO3acToCyBad MOXKe CIIMpaTHCs Oe3nocepeqHb0 HA HopMmy KoHeTuTy1ii. Aae,
3 APYroro O0OKYy, BEPXOBEHCTBO KPHUMIiHAABHOTO 3aKOHY € 6a30BHM IIPHHIIHUIIOM
KPUMIiHAABHOTI'O IIPaBa, i MiICTaBOIO JAT KPUMiHAABHOI BiIIIOBiIAABHOCTI 1 ITOKAa-
paHHg € BUHATKOBO KpuMiHaabBHUH KoneKc. TyT Mae Miclie KOHKYpPEHIld ITpUH-

1 Martorscs Ha yBasi crarti Koneruryrii Ypaimu.
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nuniB KorcTuTylii Ta IPUHINIIB KPUMiHAABHOTO IIpaBa, i Ha INPaKTHIl B I
KOHKYPEHIIii BUrpae BEpXOBEHCTBO KpUMiHAABHOTO ITpaBa. He3Bazkaro4uu Ha OK-
pemi pimenns Koncruryuitinoro Cyay YKpainu Ta creliaabHi roctraHoBu [lae-
"Hymy BepxoBHoro Cyny Ykpainu, IIie KOfleH CYZ 3arasbHOi IOPUCAMKILI He po3-
TASHYB 3KOQHOI KPUMiHaABHOI CIIpaBU, IIOCHAAQKYNCHL Ha HOopMHU KoHcTuUTyII B
KBaaipikaliii CKoO€eHOro mifICyAHUM YK B OOIPYHTYBaHHI IPOLEAYPU CYZOBOTO
pO3TALLy.

[HmIMMU caoBamu, CyAu 3araAbHOI IOPUCAUKILT ITPU PO3TAsSAi KPUMiHAABHUX
CIIpaB MiIOTh BUHATKOBO B ITapajurMi BepPXOBEHCTBa 3aKOHY. BepXoBEHCTBO
KoncTuty1ii, He KaXXy4H BxKe IPO BEPXOBEHCTBO IIpaBa, €, B KPaIlloMy pasi, Teo-
PETUYHHMMH NPUHIUIIAMH, IKi HEMOXKAMBO 3aCTOCyBaTH, a B TipIIOMy — 3a-
XMapHUMHU abCTPaKIiIMH.

5. €auHnuM cynoMm B YKpaiHi, KUl Ai€ B mapaaurMi BEPXOBEHCTBA IIpaBa, €
Koncrurynittnuit Cyn YKpaiHu, B TOMY YHCAl IIPU PO3TALi CIIPaB, 110 CTOCYIOTh-
cs KpUMiHaABHO-TIpaBoBoi cpepu. Tak, y Pimrenni mono BignosigHocTi KoHcTH-
Tylii Ykpainu crarTi 69 KpuMiHaAbHOTO KOAEKCY YKpaiHU B YaCTUHI IIPU3HAYEH-
H4 OiABIII M’IKOTO ITOKapaHHsd, HiXK ITependadeHo 3akoHoM, Koncrurynitinuit Cyn
YkpaiHu BKasasB, III0 3aKOH MOxKe OyTH HEKOHCTHUTYIIIHHM, KOAH BiH € Heclpa-
BEIAUBHM. A CIIpaBEIAUBICTh — 1€ CTPHUKEHb BEPXOBEHCTBA IIpaBa.

Ha wiit morasn, Konerurymitinuit Cyn YKpaiHu yepe3 CBOIO IIPaAKTHUKY MOKe
YaCTKOBO 3HATH BKa3aHy CYIIE€PEeYHICTh y 3aCTOCYBaHHI KPUMiHAABHOTO 3aKOHY,
O[IHAK HE MOXKE IMAMIHHUTH 3aKOoHOmAaBIId. ToOTO caM 3aKOHOAABEIlL ITOBHHEH
YTOYHUTH KPHUMiHaABHHM 3aKOH IIIA9XOM BHECEHHS 3MiH mo KpuMiHaabHOTO KO-
[EKCY, IKUMHU PiKcyBaasucs 6 BEpXOBEHCTBO IIpaBa i BepXoBeHCTBO KOHCTHTYIIII.

6. Peanizariia KoxxHOI raaysi marepiaabHOro npaBa BinOyBaeThbCs y MNEBHUX
IIporiecyasbHUX popMax. O4eBHAHO, MH MA€EMO CIIPABY 3 ABOEIHNHOIO IIPUPOIOI0
MaTepiasbHOTO i IPOIleCyasbHOI'0O KPUMiHAABHOTO IIpaBa. IIpolecyaabHe IIpaso,
IIEBHOIO Mipolo, € MOXiAHHUM, OCKIABKH KpPHMiHaAbHE IIPaBO HE 3aCTOCOBYETBCH
6e3 mpoIlecyaabHOro. I gKIIO IIpoliecyasbHe 3aKOHOAABCTBO YTOYHIOETBCS ITif
BIIAUBOM KOHCTUTYILIIHHOTO OIiABIII iHTEHCUBHO, TO Yepe3 KPUMiHAABHY ITPOLIEIY-
Py CTHMYAIOETHCS HEOOXiHICTh 3MiH i MaTepiaABHOrO 3aKOHY, 30KpeMa, IAd pe-
aaizarlil KOHCTUTYIIHHUX TPUHIHIIB. ToOTO MU MOKEMO CKa3aTH, 110 KOHCTHU-
TYLIHHI OPUHIIUIIA MYCITh OyTH JOTPUMAHI i B KpUMiHAABHOMY ITpaBi; 30KpeMa,
BUXOAAYM 3i 3MicTy crarTi 5 KoHcTuTylii YKpaiHnu, SKOI0 BCTAHOBAIOETHCS, IO
«HOCIEM CYBEPEHITETY i €MUHUM [IXKEPEAOM BAaLU B YKpaiHi € Hapo», YacTHHA
yeTBepTa cTaTTi 124 mepembauae, 1m0 «Hapon Oe3mocepemHbo Oepe ydJacThb y
3nificCHeHHI ITpaBoCyA/s» Yepe3 CBOiX IIPeICTaBHUKIB — HAapOAHHUX 3acifaTeAiB i
npucakuux. Y ®PH nmemno iHImE miaxiza, TaMm nomupeHui cyq medeHiB (popMy-
Aa IBa TAIOC TPH), Tob6TO 3 5 cynmiB 3 € HempodeciiHUMU cyaasamu. Lle Tex
cBoepigHa hopMa ydacTi Hapoay y BiAllpaBA€HHI KPUMiHAABHOI'O CYZIOYHHCTBA.
B YkpaiHi B niepiozi paagHCHKOI BAQAU Maaa MicClle TaKa y4acTh Hapoay V KpH-
MiHaABHOMY CYIOYHMHCTBIi, IK y4acTh HapOAHHUX 3acifaTesiB (OOAWMH MAIOC OBA).
OpguH — npodeciiHuil cyana Ta ABa — HapoaHi 3acimareai. CroronHi y Hac y
IepuIit iHcTaHIlil KpUMiHaABHI CITpaBU PO3TAIIAIOTHECI OOHUM cynneto. Koncru-
TYLis 9K IPHUHIHNI 3aeKAapyBasa yIacTb HapoaAy B CYyAOYHHCTBI, a (haKTHIHO
1iei ygacTi Hapoay Yepes HapoAHHUX 3acifaTeAiB i IPUCAKHUX I1le HeMae. [Tepe-
xigHi moroxkeHHT KoHcTUTyLil YKpaiHu BCTAaHOBHAH II’ATUPIYHUE CTPOK AL 3a-
IPOBA?KEHHS TAaKOTO CYAY.

Koncruryuitinuit Cyn YKpaiHu, Kepyloduch IIPUHIUIIOM BEPXOBEHCTBA IIpa-
Ba, HaAIIpUKAAQL, Y CIIpaBi mono TaymMadeHHsa KoHcruryuii Ykpainu, ne #aerbesa
IIpo IpaBOBY AOMIOMOTY, BKa3aB, 110 IIPAaBOBUN 3aXHUCT MOXKeE 31iHCHIOBATH OCO-
0a, IKa Ma€ IIOBHY BHUILY IOPHUIUYHY OCBITY, a He TiABKHU IIpodeciiiHi anBokaTH,
YAEHU KOAETii agBoKaTiB (ctarTa 59). Y ®PH npaBoBy AOIIOMOLY i 3aXUCT HiACYA-
HOTO MOXKe 3[iHCHIOBAaTH ocoba, gKa 3aKiHdHAa IIPaBOBHH (DAKyABTET, CKAAAA
[Ba JepzKaBHi iCIUTH Ta IpUMHSTa B aBOKaTH.
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Koncrurynitinuit Cyn Ykpainu Ipu TaAyMadeHHi IToAoKeHHsa KoHeTuTyIi YK-
paiHu IIpo Te, III0 KOXKHa AIOJWHA BiAbHA y BUOODi 3aXHCHHKA, IIPABHABHO, Ha
Mili ITOrASZT, BCTAHOBHB, 1110 0c00a, Ka Mae€ BUIILY IOPHUANYHY OCBITY, TOOTO IT’ITH
POKiB HaB4YaHHS Ta KBaaidikallifo cremniaaicra, Moxe MIPeACTaBASITH iHTepecH
YYaCHHKIB IIPOIleCY B KPUMiHAaABHOMY Ccyai. 3maBasocs 6, TyT Bce 3po3yMino, ase
B Tol ke yac BepxoBruii Cyn Ykpainu Ha yeproBomy 3aciganHi [IaeHymy Ipuii-
HAB IIOCTAHOBY, KOO HiOM PO3’dCHIOBAB CyJaM 3araAbHOI IOPHUCOHUKIII, SK pe-
aaizyBaTtu pimreHHsa Koucruryniiinoro Cyny Ykpainu, hakKTHYIHO HOro peBisy-
BaB, BKasaBIllH, IO [0 y4acTi B KPUMiHAAbHOMY IIPOLIECi IIPH PO3CAiLyBaHHI
KPHUMIiHAABHOI CIIPAaBH AOIyCKaE€ThCH TiABKH IPOdeCiHHMNE aaIBOKAT.

7. Y 3B’a3Ky 3 iHTerpailieo €BPONH IK €QUHOTO OAITUYHOIO TiAa B Hill CTBO-
PIOIOTHCH HOBIi CTPYKTYPH Ta iHCcTHTYLII. [InTaHHa 11po Te, AKUii 11e BU 00’'eIHaH-
HA — acolliallidg, CIiBAPYXKHICTb, KOH(peaepallid 4u denepallisa — 3aAUNIaEThCs
Bigkputum, amxke Koncruryiia €Bponeticbkoro Coo3y He BU3HAYAE YiTKYy Pop-
My o0’equanHs. llle ckaamHilIe THTAHHA ITPO B3a€MOBITHOCHHHU HAIliOHAABHOTO i
COIO3HOTO IIpaBa, 30KpeMa €BPONEeHChKOIo HalliOHAaABHOTO KPUMiHAABHOTO IIpa-
Ba. Koncruryuitinuit Cyn Ykpainu nepen paTudikariero yronu BepxoBHoro Pa-
[o10 YKpaiHu peBi3yBaB MI€BHI IIyHKTU PUMCBHKOI yroziy, 30KkpeMa IIpo ITOIIHPEH-
HS IOPUCOMKILI KPUMiHAABHOTO CYAY i IPOKypaTypUu Ha TEPUTOPil0 YKpaiHu.

Ha mincraBi PuMmcepkoi yrogu B €BpoIri CTBOPIOIOTHCS HaHAIIIOHAABHI Opranu
KPHUMIiHAABHOI'O CyZIOYHHCTBA Ta KPUMiHaABHOI IPOKypaTypu. MoxkHa BBaXkaTH,
110 B I1i¥ yroai MicTSThCS 3aTraAbHi IIPOIlecyaAbHI HOPMH JAS IIUX HaAHAIIOHAAD-
HUX CTPYKTYpP. A SKHMMU MaTepiaAbHUMH HOPMaMM BOHH KepyBaTHUMyTbca? Y
KOHTEKCTI €BPOIEHCHKUX IHTErpPasbHUX ITPOLIECIB IIOCTAE MUTAHHS IIPO CTBO-
PEHHS 3araAbHOEBPOIIEMCHPKOr0 HaAHAIlIOHAABHOTO IIpaBa.

[Moxii B €Bpori Ta cBiTi, ocobauBo micag 11 BepecHs 2001 poKy, CTUMYAIOIOTH
10 PO3BUTOK 3araAbHOIIUBIAI3AIIHHUX ITIAX0AIB 10 OIHKYU KPUMiHAABHUX OidHb,
AKi CTAHOBAATH HeOE3IeKy He TiAbKH IAsI OfHiel ocobu, a i [As JKUTEAIB Meramo-
AiciB, KpaiH 4u naaHeTH y LiaoMy. TepopHu3M ChOTOZHI KMHYB BUKAUK 3aXigHil
uBiAizanii. | HaBITH HEBAXKAUBO, YH 1€ IPOSB BiiHU KyABTYp (3a ['apiHrToHOM),
4 60poTHOA CBITOBUX peairiii, uu BUOGip 3acobiB i 36poi cAabIIoro IPOTU CHABHO-
ro. BopoTrba 3 Tepopu3MoM IPUMYIYE 3aXiqHy [TUBiAizallito meperasgaaTu 6ara-
TOBIKOBI HaA0aHH4 y cpepi 3aXucTy npas i cBobog AroauHu. Ha mpakTuIli 1e BU-
rAda€e K IIPEeBEHTUBHI (Y TOMY YHCAI BOEHHI) Aii, po3MIMpeHHS KOMIIETEHIii
Bi¥icbKOBOI roCTHUIIII, il Ha TePUTOPIil IEBHUX AEep3KaB [103a HAallioHAaABHUM 3aKO0-
HomaBcTBOM TOI10. OTIKE, 3IAETHCS, MiXK CIIPaBeIAUBICTIO i 6e3MMeKo0 3aximHa
uBiAizalia obupae ocTaHHE.

YkpaiHa, Ha II1acTd, AOCi HE CTHUKaAacs 3 TEPOPU3MOM. AAe TTOKH MU ITifl BIIAU-
BoM KpaiH 3axony, 3okpema ®PH, CIIIA, Takux cTpyKTyp, 9k OBCE, Pana €Bpo-
IIH, OCMHCAIOEMO CYTh 3araAbHOAIOACHLKHUX IIHHOCTEH Ta IIpaB AIOUHHU (X04a MO-
Ke MU OyAU ¥ He HaMKpaIlUMU YYHIMH), 3aXiIHUH CBIT caM BUMYIIIeHU 3apa3
BIIMOBASITHCH Bifl 3aXHCTY, 3a IEBHUX 0OCTaBHH, IIPaB AIOAWHH abo HTH Ha CyT-
TeBe IX ooMezxkeHHs. [lepedppazoByroun BinoMy OpMyAy — MYy3H MOBYATb, KOAH
IPUMALTH TapMaTH, — MOXKHa CKa3aTH, 1110, KOAH I'PUMAATH BUOYXH TEPOPHUCTIB,
®eMmina He TIABKH He 0aYUTh, a M HE Yy€ i TAK0K MOBYHUTb.

BaximHa 1nuBiAi3alligd B CHOTOAHINTIHIX 0OCTaBMHAX BUMYIIEHA 3aXUINATHCS,
30KpeMa H IPpUANYHHUMU 3acobaMu. Bakaro, 110 HAUOAMKYUM YacoM y Kpai-
Hax ob’equaHoi €Bponu Ta CIIA npuiiMaTUMyTbCS 3aKOHH, sIKi 00MeXKyBaTH-
MyTBh OCOOHCTI ImpaBa i cBOOOOU AIOAWHHU. Y3Ke 3apa3 OAd OTPUMAHHS Bi3H M0
CHIA Buxigmsawm 3 kpail Asii, A¢ppuku i CxigHoi €Bponu Tpeba IPOUTH AAKTHU-
AOCKOIIyBaHHS. [HIMMMM cAOBaMH, IIPUHIIUII BEPXOBEHCTBA IIpaBa, IKUH A0Mi-
HyBaB Malizke LUIiCTAECAT POKiB, 3MiHIOIOETHCA ITPUHIIUIIOM BEPXOBEHCTBA 3aKO-
Hy. A ocTaHHIiH, 9K iHAUKATOP, BiiOUBATHMe ITOTPEOH CHOTOIEHHS Ha IITKOAY 3a-
TaABHUM Ta OABIYHUM AIOJACBKHUM IIIHHOCTSIM.
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KPUMIHANBHE NMPABO YKPAIHU
AK NYBNIYHA rAly3b NPABA

0. bayniH,
OOKTOP HOPUONYHUX HayK,
npodecop kadenpu KpMMiHaneHOro npasa
HauioHanbHoI topnanyHoi akagemii Ykpainm imeHi Apocnaesa Mygporo

1. KpuMiHaabHe IpaBo YKpaiHU K rasy3b IIpaBa HAAEKUTD 10 ChepH ITyOAid-
HOTO MaTepiasbHOIO IIpaBa, a TaKOXK OO0 OXOPOHIOBAABHOI ITiICHCTEMH IIpaBa.

3a MeToLOM IIPaBOBOI0O PETYAIOBAHHS (IMIIepaTUBHUHN MeTOM) L rasy3b IIpa-
Ba BimHeceHa [0 ITyOAIYHOTO IIpaBa TOMY, LIO iff IpUTaMaHHI Taki XapaKTepHi
pucH, 9K: I0pUANYHA HEPIBHICTb CTOPiH, HiAIOPSIAKOBAHICTb ONHiel CTOPOHU iH-
uri¥f, cybopauHAaIli#iHICTh iX BiJHOCHUH, HASBHICTh €IUHOIO IIEHTPY PETryAIOBAH-
HY — [EpKaBHU 3 BHHATKOBO IOPHUIUYHOIO (POPMOI0 KPUMIHAABHO-IIPABOBUX
HOPM — 3aKOHY; IiANOpPsAKYBaHHS IIOBEMIHKH BAAIHOI CTOPOHU ITPUHIIHITY
«TO3BOAEHO TIABKH Te, IO IependadeHo 3aKOHOM» TOIIIO.

2. Kpurepiit BimHeceHHs KPHMiHaABHOI'O IIpaBa A0 MaTepiaabHHUX raaysei
IIpaBa [IOASTAa€E B TOMY, IO IId TaAy3b IIpaBa IIOKAUKAaHAa YIIOPIAKOBYBATH PeaAb-
Hi BAQIHi BiTHOCHHH, 110 CKAQJAI0ThCS MiXK JepP3KaBOIO Ta 3A0YHUHIIEM, i SIKi ITif1-
ASITQIOTH PETYAIOBAHHIO CIIEIU(PIYHUMHU ITPABOBUMHU 3aco0b6aMi. 3 MOMEHTY, KOAU
BIATIOBiMHUM Aep3KaBHUM OpTraHaM CTa€ BiZJOMO PO BYUHEHHS 0COOOI0 MisTHHS,
dKe 330BHi MiCTHTBb CKAQ[] IIEBHOTO 3A0YHHY, BUHUKAIOTh OIIEPATUBHO-PO3IIYKO-
Bi, a 3romoM — i KpUMiHaABHO-IIPOIIECYaAbHI ITPaBOBIAHOCHUHH, SIKi BPETyAbOBA-
Hi 3aKOHOJABCTBOM IIPO OIE€PATUBHO-PO3LUIYKOBY MiSIABHICTH Ta KPUMiHAABLHO-
IIPOIIECYaABHUM IIPaBOM YKpaiHU. Y liel yac IIie He iCHYIOTh KpUMiHaAbLHO-TIpa-
BOBI BiIHOCHHU MiXK [epKaBOIO Ta 3A0UMHIIEM, a/3Ke BiAIIOBIiAHO OO CTATTi 62
Koncrutynii Ykpainu Ta yacTuHHU Apyroi ctarti 2 KpuMiHaabHOIO KOmeKCcy YK-
painu ocoba BU3HAETHCS BHHHOIO ¥ BYUMHEHHI 3A0YMHY TIABKU 32 OOBUHYBAAb-
HUM BHUPOKOM cyay. [lo MOMEHTY HabGpaHHSI 3aKOHHOI CHAU IIMUM BHPOKOM MizK
[ep3kaBoIo Ta 0cob010, iKa OOBHHYBAYyETHCH Y BYMHEHHI 3A09MHY, a00 € miacya-
HOIO, iICHYIOTB IIPOIleCyaAbHi IIPaBOBIMIHOCHUHY, TOYHIIlIE, ITyOAIYHO-TIPABOBI Bif-
HOCHHU KPHUMIiHaABHOTO IlepecainyBanHga. CaMe B MeXKax IIUX IIPAaBOBIAHOCUH Yy
ocobu, 9Ka 0OOBUHYBAYYyETHCS Y BUMHEHHI 3A0YUHY, BUHUKAIOTH [I€BHI ITPOIECY-
aABHI ITpaBa, HAIIPUKAA[ KAOIIOTATH Iepe BiAIOBIAHUMU ITOCAOOBUMHU ocoba-
MH Ta CyZOM IIPO IIPaBUALHY KBaaihiKallilo BYMHEHOTO HElO, IIP0 BpaxyBaHHS
CYZIOM THUX YH iHIITHX 0OCTaBUH CIIPABHU, SKi IOM’GKIIYIOTh KPUMiHaABHY BiAIio-
BimaabHicTb, TOLIO. He MO3KHA ITOTOAUTHCS 3 TUM, IO Ha [ILOMY €Talli IifcyaHa
ocoba Mae, HaIpUKAaL, CyO’eKTHBHE IPaBO Ha IIPU3HAYEHHS i GiABII M’IKOTO
IoKapaHHsd, HixK nepenbadenoro B caHkIlii cratTi KK, 3a sk010 KBaaidikoBaHoO ii
aii. B ymMmoBax KpHMiHAABHOIO IIPOIIECY, IKUHM TaKOXK € IIyOAiYHO-IIpaBOBUM,
IIPEeACTaBHUK OeP3KaBU Ma€ BAQAHI IOBHOBaXKEHHS, SIKUM IIPOTUCTOSITEH CY0’€K-
TUBHI IpOIleCyaAbHi IIpaBa yYaCHHKIB IIPOIeCy, HAIIPUKAA KAOIIOTATH IIPO
BYMHEHHS IIeBHUX Ai¥ abo ocKapzKyBaTH Ti 4yu iHmmi aii (6e3migapHICTD) caigIoro
abo cyny. OpHax 11i cy6’eKTUBHI ITpaBa € IIpaBaMU IIPOLIECYaALHUMH, a He MaTe-
piaabHuMH. [JoFCHIOETHCH 11€ TUM, I1I0 B KPUMiHAABHO-IIPABOBUX MaTepPiaAbHUX
IIPaBOBiIHOCHHAX BAAIU — MiKOPEHHS AEP3KaBHO-BAQIHI IIOBHOBAXKEHHS HaAe-
JKaTh TIABKH BIAIIOBIIHUM AepzKaBHUM OpraHaM Ta IOCaZoBHM ocobaM, a 3A0-
YHHIIEBI — TIABKH IOPUAWYHUN 000B’SI30K IlepeTeprAIBaTH 0OMEXKeHHS HOro
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upaB i cBo6OM, 110 BU3HAYAIOTHCS B OOBUHYBAABHOMY BHPOILI CYyAy Ta PEAABHO
3AiMCHIOIOTHCH CIIEI[iaABHUMU OpTaHaMU [Aep3KaBHOI BUKOHABYOI BAQIU.

3. Cucrema IyOAiYHOTO IIpaBa Ma€ BasKAUBY CKAQ/IOBY — OXOPOHIOBAABHY
miacucreMy, 4O IKOI HaAeXXKaTh HOPMH, 10 BU3HAYAIOTh, SKi AiTHHS € IIPaBOIIO-
PYLIEHHSMH Ta SKUM CTATHEHHAM IIiIASTaloTh 0COOH, IIo iX BYMHHAH. CaMe 1o
OXOPOHIOBAABHOI CHUCTEMH IIyOAIYHOIO IIpaBa HAAEXKUTH i KpUMiHaABHE IIPABO.
BinnmoBigHo m0 NyHKTY 22 yacTUHU HepIoi crarTi 92 KoHcTuTynii YKpaiHu Tiab-
KM 3aKOHaMHU YKpaiHM BU3HAYAKOTBCH MiTHHS, SKi € 3A0YHHaMHU, Ta BiAIIOBi-
OaABHICTB 3a HUX. 3rigHo 3 yactuHoo apyroio crarti 1 KK Ykpainu came KK Bu-
3Ha4ae, «IKi CyCITiAbHO Hebe3MeuHi AigHHS € 3A0YMHaMU Ta sKi IOKapaHHd 3a-
CTOCOBYIOTECS 10 OCi0, 1110 IX BYUMHHUAM». 1K y2Ke 3a3Ha9aA0Csd, BYUMHEHHI 0CO00I0
3A0YHHY, L0 BCTAHOBAIOETHCS OOBHMHYBAABHHUM BHPOKOM CYAY, € IOPHUANYHHUM
darTOM, IKUH MOPOMKYE MATEPiaAbHO-IIPABOBI BiJHOCHUHH, B MeXKaX IKHUX CY.I
BH3Ha4Ya€e Mipy KpHUMiHaABHOI BiAIIOBIIAABHOCTI 3a BYMHEHHUH 3A0YHH. 3 IIHOTO
BUIIAMBAE, L0 CTPYKTypa TaKoi KpUMiHaABHO-IIPaBOBOI HOPMH MICTUTBL y C00i
Ba €AEMEHTH, a caMe: TiloTe3y (JKIIo ocoba BUMHMAA IIEBHUH 3A0YHH) Ta IHC-
TIO3UILIO (TO Cy[ IMTOBHOBaXXKHUU BU3HAYHUTH il Mipy KpHUMiHaABHOI BiIIOBiaAb-
HocTti BinmoBigHo no caHkIl crarti KK Ta 3 ypaxyBaHHaM BUMOT 3araabHoi yac-
TuHHU KK). Ile o3Hauae, 110 KpUMiHaABHO-IIpaBOBa HOPMa Ma€ PEryAIOBaTH CIIe-
uiYHIME IPAaBOBHUMH 3ac00aMU camMe IIPaBOMIiPHY IOBEIIHKY CYAY 100 KPH-
MiHaABHOTO IIPaBOIIOPYILIHHUKA.

4. OTXe, MUCKYCIHHUM € THUTAHHS, MOBEIIHKY SIKUX CY0’€KTiB PETryAIOIOTH
HOPMH KPHMIiHAABHOTO IIpaBa: MOXKAWBHX, ITOTEHIINHUX, 3A0YHUHIIB YH IIOBE-
OiHKY Cyay IIOAO MiMCHUX 3A0YMHIIIB a00 ITIOBEAiHKY SK IIePIINX, TaK i APyroro?
BaraTto xTo BBaxKae, 1110 HOpMa KpUMIiHAABHOTO IIpaBa ajipecoBaHa K I'poMass-
HaM (MOKAUBHUM Cy0’€KTaM BiAIIOBIHUX 3A0YHHIB), TaK i IIPaBOOXOPOHHHUM OpP-
ranaM. lle mosicHiOOTE TUM, 1110 KK 3a60poHsie meBHY MTOBEMIHKY AlOAeH T 3a-
TPO30I0 KPUMiHAABHOTO NOKapaHHd i TOMY TaKa 3arposa pPeryAloe MOBEAiHKY
THUX, XTO HE BUNHSIE [I€BHOI'0O 3A0UHHY. Y pasi SKII0 3A0YHH BCe 3K TaKH BUYUHEHO,
KPUMiHaABHO-IIPpAaBOBa HOPMa PETryAIOE MTOBEMiHKY cyay. Bunaerscs, 1o KK B3a-
raai He 3a00pOHS€ NTeBHOI TOBEMIHKHU. 3TigHo 3 YyacTHHOO nepiroio crarti 11 KK
3A0YHHOM BH3HAETBHCS BHHHE CYCITIABHO HeOesledHe MigHHA Cy0’eKTa, IIo IIe-
penbagene KK. Takum ymHoM, KK aumne nepenbadae CyKyHHICTH HOPUAUIHUX
O3HaK (CKAaQM 3A0YMHY), SIKi XapaKTepPU3yI0Th IeBHUH BUM AiSHb 9K 3A0YUHHUX.
3aBraHHd XK CyAy IIOAdTa€E y IpaBUABHIH KBaaidikariii (hakTHYHO BYHHEHOTO CY-
CHiAbHO HeOe3IIeYHOoro AisTHHS, TOOTO ITpaBHABHE BCTAHOBAEHHS II€BHOI TIIOTE3HU
KPUMiHaABHO-IIpaBoBOi HOpMU. OUeBUIHO, II0 3 IIHOT'O IOTASILY 3a3Ha4deHi IT0A0-
JKEeHHS] KPUMiHaABHO-IIPaBOBOI HOPMU 3BEPHYTI caMe [0 IIpaBo3acTocyBada (Cy-
ay). TuMm GiAblile 11€ CTOCYEThCS AUCIIO3UILIII HOPMHU, 1110 BU3HAYAE IOBHOBAXKEH-
H{ CyZLy BimHOCHO oco0u, SKa BYMHHAA 3A0YHH.

5. He MoxHa, ogHak, He 6aYUTHU ¥ TOTO, 10 HASBHICTH Tiel 4M iHIIIOI KpU-
MiHaABHO-IIPABOBOi HOPMHU, ii 3aCTOCYBaHHS OpraHaMH KPHUMiHaABHOI IOCTHITIL
IIeBHUM YHMHOM BIIAMBAIOTH Ha IIOBEAIHKY II€BHOTO KOAa OCi0, SIKi yTPUMYIOTHCS
Bi[ BYMHEHHS 3A0YMHIB caMe IIil 3arpo30i0 OyTH OiAJaHUMH 3ax0odaM KpH-
MiHaABbHOI BiAIIOBifaABHOCTI. AAe UM MOKHaA TaKui iHpopMalliiHUN, IICUXO0AO-
riyHUH, eMOLIIMHUY Ta OPi€EHTOBHO-IIIHHICHUY BIIAUB Ha 3aKOHOCAYXHSIHY IIOBe-
[iHKY IIEBHOTO KOAA 0Cib HasuBaTH KPUMIiHAABHO-IIPABOBUM PETryAIOBaHHSIM Ili€l
HoBeNiHKU? BBaxkarlo, 110 He MOXKHa. lle NOSCHIOEThCS THUM, 110 IIPABOBE PETy-
AIOBaHHS CYCIIIABHUX BIJHOCHH B3araai, K i KpUMiHaABHO-IIpaBOBE 30KpeMa,
Ma€e CBOEIO METOIO YIIOPSAKYBAHHS IIEBHOI'O BUAY TAKHUX BiTHOCHH CIIeIu(iIHHN-
MU IIPaBOBUMH 3acobamMu (BU3HAYEHHS IOPUANYHHUX (PAKTIiB, KoAd Cy0’€KTiB, HA
AKHUX TIOUINPIOETHCS PETYAIOBAHHS, HAMIACHHS iX Cy0’€KTHBHHMHU IIpaBaMH Ta
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IOPUAUYHUME 000B’d3KaMu ToIo). Bignosingxo no yactuau apyroi crarti 50 KK
YKpaiHu moKapaHHH, IKe 3aCTOCOBYETBCS 0 OCi0, 1110 BYMHHUAHM 3A04YHHH, Ma€ Ha
MeTi He TIABKM Kapy, a # BUIIPAaBAEHHS 3aCYKEHUX, a TAKOXK 3ar100iraHHs BYH-
HEHHIO HOBHUX 3AOYHHIB fK 3aCyAKE€HUMH, TakK ¥ iHmuMH ocobamu. He moxHa
BHKAIOYATH, 1110 JOCATHEHHH TaKoi caMoi MeTH (BUIIPABAEHHS Ta IIOIIEPezKEeHHS
3AOYHHIB) Ma€ Miclle i IpH 3a3Ha4eHOMY BHIIE HEIIPAaBOBOMY BIIAMBI Ha II€BHE
KOAO 0Cib. AAe HagBHICTD Ta MOCATHEHHS OAHI€ET ¥ Tiel camoi MeTH pi3HUMHU 3aC0-
Oammu I1e He CBiAYHTH IIPO Te€, III0 B 000X BHIIaAKaX HAETHCS PO KPUMiHAABHO-
IIpaBOBE PEryAIOBaHHS CYCIIIABHHX BiHOCHH. Po3yMieTbCs, BUXOASYH 3 IIPHUH-
LIUIIy 32aKOHHOCTI 3aKOHOaBEeNb 3000B’d3aHUH YiTKO, ICHO Ta OJHO3HAYHO OITH-
cyBatu B KK 03Haku 1eBHOI'0O BUAY 3A0UYHHIB Ta KPUMiHaABHO-IIPABOBI HACAIAKH
iX BUMHEHHd. 3aKOHOAaBYi (POPMYAIOBAHHS MaIOTh OYTH 3PO3YMIAUMHU HE TiABKHU
[IASI TTPABO3ACTOCYBAaUiB, a ¥ [Ad THUX 0Ci0, HA KOAO IKUX IIOIIUPIOETHCS [id IIeB-
HOI KpUMiHaABHO-TIPABOBOI HOpMU. Lle Ma€e BaskAUBe 3HAUEHHS AT 3araAbHOTO
Ta CIIEIiaAbHOTO IIOIIePeIzKEeHHS 3A09HHIB. OJHAaK 03HAHOMAECHHS IIEBHOTO KOAA
ocib 3 KpUMiHaABHO-IIPABOBHUMH HOPMaMH, iX 00i3HAHICTH IIOA0 3aCTOCYBaHHSI
IIMX HOPM OpraHaMH KpHUMiHaAbHOI IOCTHUILI i B KiHIIEBOMY pe3yAbTaTi — yTpH-
MaHH4 Bifl BUNHEHHS 3A0YHUHIB He € HaCAIIKOM KPHUMiHaABHO-IIPABOBOTO PErY-
AIOBaHHS TaKol NOBEAIHKH 3a3Ha4eHUX ocib. KpuMiHaabHe IpaBo K raayss Iyo-
Al9HOTO TIpaBa CBOIM IIPEAMETOM Ma€ PETYAIOBATH CHELU(MIYHUMH IIPaBOBHUMH
3acobaMu TiABKH TaKi BiHOCHHH, 110 CKAAIAIOTHCS MiXK AEeP3KaBOIO Ta 0C060I0,
gKa BK€ BUMHHAA 3A0YHH.
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3NOBXUBAHHA KPUMIHATIbHUM 3AKOHOM
| KOHCTUTYLIA

O. KocTeHko,

OOKTOp HopUaMYHUX Hayk, npodecop,
yreH-KkopecnoHaeHT Akagemii NpaBoBUX HayK YKpaiHu,
3aBigyBad Big4iny KpMMiHanbeHOro npaea, KPUMIHOSONIT Ta Cy40yCTpOto
IHCTUTYTY AepxaBu i npasa HAH YkpaiHu

KutreBu#l OCBiA CBiMYUTE [IPO iCHYBaHHSA TaKOi 3aKOHOMIPHOCTI: BCIOAH, 1€
Ma€e Miclie AIOZICbKa BOAS, € MICIIe 1 ASI CBaBOAi, OCKIABKH BOASI MOXKe HabupaTu
y IIEBHHUX BHUIIQJKaX CTaHY CBaBOAI.

Lo 3akoHOMIipHICTE Tpeba MaTH Ha yBasi, pO3TAaIaoyuy ONHY 3 HaHIIOIINpe-
HIITUX TIPaBOBUX iAI03i#, 1110 IpaBOBUY 3aKOH 34ATHUN «IidTH» caM 1o coli, ca-
MOYHMHHO, fK, HAIIPUKAA[], 32aKOH BCECBITHBOI'O TSXKIiHHS. 3 IIbOI'O POOUTHCS II0-
MHAKOBHHM BHCHOBOK: fIKIIIO 3aKOHOABYHUH aKT AepKaBH He Mi€, abo aie He Tax,
4K BiH MaB OW [idTH, TO B IIbOMYy BHHEH CaM 3aKOH. BHKAMKaHI IIi€l0 iAto3i€ro
O4iKyBaHHS HE BHUIIPABAOBYIOTBCS, i TOMY BCi 3yCHAAS CIIPSIMOBYIOTHCH Ha Te€,
1106 TPUHHATH HOBUM 3aKOH, IKHU# 6U caM 110 cobi «3ampaliroBas» i po3B’a3aB yci
IpobaeMH.

He zamepeuyrodu Toro cgakxTy, 10 3aKOH MoxKe OyTH 9K A0OPHM, Tak i mora-
HUM, Tpeba, Ha Hallly AYMKY, I1030aBASITHCS iAF03il, 1110 3aKOHOAABCTBO € CaAMO-
OiI0YMM YHHHHUKOM, TOOTO BOHO HaJiA€HE BAACHOIO BOAEIO, sIKA IIPUBOAUTE HOr0
B [Iif0, 3MYIIIy€E «IIpaIfoBaTH».

OueBHIHO, JOKTPHUHA CyJaCHOI IOPHUCIIPYAEHIlI Mae 3aCHOBYBATHUCS Ha TOMY,
1110 3aKOHOIABYUY aKT He MOXKe [isITH — BiH MOXKe TiABKH HaOUpaTH i BTpadaTu
YHHHICTH, & TAKOXK 3aCTOCOBYBATHCS UM HE 3aCTOCOBYBATHCH AIOABMH. Y TaKHUH
croci6b 3aKOHOZABCTBO Mae OyTu meMmictudikoBaHe, ToOTO Tpeba po3BiHUATH
iAr03iI0, 1110 BOHO HaliA€HE SKOIOCh BAACHOIO CHAOIO.

Ha mamy aymMKy, JOKTPHHa CydacHOI IOPHUCIPYAEHIII Mae I'PYHTyBaTHUCI Ha
izel iHCcTpyMeHTaABHOI QYHKILII 3aKOHY. 3aKOHOIABCTBO — II€ HE BIABII SIK
IHCTPYMEHT (DoOpui 4u moraHuil) y pykKax Arofei, ki #ioro 3acToCOBYIOTE. 3rifi-
HO 3 Ili€I0 «IHCTPYMEHTAABHOIO KOHIIEIIIII€I0 3aKOHY» MOXKHa 3POOHTH TaKi BHU-
CHOBKH:

1. 3akoH fi€ TiABKHY TOMi, KOAH HOTO 3aCTOCOBYIOTH AIO/IH.

2. 3akKoH fi€ TiABKHU TaK, 9K HOro 3aCTOCOBYIOTH AIOIU.

OT3Ke, TIABKY BOAL 1 CBiJOMICTB AIO/IeH, IKi 3aCTOCOBYIOTH 3aKOH, IIPUBOAUTD
Hioro B xiro. Cam ke 110 cobi 3aKOHOMABYHM aKT — 1€ iIHCTPYMEHT, IIPHU3HaYeHNUH
[AS 3aCTOCYBaHHS AIOABMH, HAOIAEHHUMHU BOA€IO i cBimomicTio. Bix Toro, aki 1ii
BOAS i CBiZIOMICTE, 3aA€KUTH y IKUH CIIOCIO midTHMe 3aKOH.

Y 3B’I3Ky 3 THM, L0 BOAS AIOAWHH, 3a IIEBHHX YMOB, MOXe HaOUpaTH CTaHy
CBaBOAl, 3aBXK/IM iCHye MOXKAMBICTB, III0 3aKOHOIABCTBO Oyile 3aCTOCOBYBAaTHCH
cBaBiAbHO. CBaBiAbHE 3aCTOCYBaHHHA 3aKOHIB i € TUM (peHOMEHOM, IKHN Ha3H-
BaETHCH «3A0OBXKHUBAHHAM IIPaBOM», 200 «3A0BXKHUBAHHAM 3aKOHOM>».

3A0BXKHBaHHS 3aKOHOM Mae€ Miclle y Oyab-siKOMy CYCITiABCTBi. BoHO MoOzKe
IIPOSABASTHCSH, 30KpeMa, V BUTAGII KOPYIIILI.

Mae Micliie 3A0BKHBaHHS 3aKOHOM i B YKpaiHi. OCOGAUBICTIO I1ILOTO SIBUIIIA B
YkpaiHi € Te, 1110 B Hiif HAA3BUYANHOIO IIONIHPEHHT HA0OYAO 3A0BXKUBAHHS 3aK0-
HoM 3 OOKy nep:kaBH, i opraHiB. 3a3HadeHe CTOCYETHCH 1 3A0BKHUBAHHS Jep-
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JKaBHUX OPraHiB i II0CaO0BUX 0Ci6 3aKOHOIABCTBOM IIPO KPHUMiHAABHY Biaro-
BiaAbBHICTB, TOOTO KpUMiHaABHUM KOAEKCOM YKpaiHu.

3aoBkuBaHHA KpUMiHaABHUM KOOEKCOM MOKe 3MiHCHIOBATHCH Y ABOX (Pop-
Max:

1) mpUTATHEHHS 10 KPUMiHAABHOI BiAIIOBiZAaABHOCTI 3aBiOMO HEBUHHOI 0cO0H;

2) 3aBiOMO He3aKOHHA BiiMOBa B IIPUTATHEHHi [0 KPHUMiHaAbHOI BiAIIOBi-
AABHOCTI BUHHOI OCOOH.

CBaBiabHe 3acTocyBaHHdA KpHMiHaABHOTO KOAEKCY MOXKE MaTH Micie y 06o-
POTHOi 3 TOAITHYHOIO OIIO3UIII€I0, Y KOHKYPEHTHIY 60poTh6i B eKOHOMIUHI# cdepi,
IIpU BUPIllIeHH] IUTaHb IPUBATHU3Allil fepxKaBHOr0 MalfHa, B KOPYIIIHHIN AigAb-
HOCTi TolIo. €, HAIIPUKAA, JOCTATHLO ITiicTaB BBaXKaTH, 1110 3A0BXKUBaHHA Kpu-
MiHaABHUM KOJEKCOM MaAO MicIle y crpaBi mpo BOMBCTBO KypHaaicta ['eopria
Tlonransze. 3okpema, 11e AiCTar0 BULAB Y TOMY, 10 JAeP3KaBHI OPraHH HE 3aCTOCOBY-
Baau KpumiHaanbHUNE KONEKC A MPUTITHEHHS BUHHUX 10 KPUMiHAABHOI BiAIio-
BimaabHOCTi. HaBaku, CTBOPIOBaAUCH YMOBH, 00 YHEMOKAUBUTU KPUMiHAABLHY
BIAIIOBiJaAbHICTh BUHHHUX.

Bimomi Bunaaku, KoAH B YKpaiHi 10710 AiziepiB moaiTHYHOI 0103u1lil KpuMiHa-
ABHE II€PECAIYBaHHS TO PO3IIOYNHAAOCS, TO IIPHUITHHAAOCS — 3aAE€KHO Bif I10Ai-
THYHOI KOH IOHKTYPH.

Takozk Mae Miclle 3A0BXKHBaHHS JENyTATChKUM iMyHITE€TOM AASl YHUKHEHHS
KPHUMiHAABHOI BiATIOBiIAABHOCTI 3a BUMHEHI 3A0YHHH.

OpraHu KpHUMiHaABHOI IOCTHILI MOXKYTh BUKOPHCTOBYBaTH KpHMiHaAbHHNI
KOZIEKC fK {HCTPYMEHT PO3IIpPaBU HA THMH, XTO IEPEIIKOIKAE BAAIl YUHUTU
cBaBiaAsg abo aKTHUBHO 3aXHIIIA€ CBOI IIpaBa i CBOOOAM AIOAUHU i TPOMaAsIHUHA.

MozKAUBICTE 3A0BXKHBaHHSA KpUMiHAABHUM KOAEKCOM € I'DYHTOM OAST «<KOPYM-
misarii» KpUMiHAABHOI IOCTHIIII.

Cayzx60Ba ocoba, yIloBHOBazKeHa 3aCTOCOBYBaTH KpuMiHaABHUI KOLEKC, MO-
JKe, 3A0BXKHUBAIOYN CBOIMU ITIOBHOBaXKE€HHSIMH, BUKOPHUCTOBYBAaTH HOT0 y BAac-
HUX KOPHUCAUBHX IIiagx. 3rigHo 3i crarTeio 1 KpuMmiHaabHOTO KofeKCcy YKpainu,
BiH, ToOTO 11t Kozekc, Mae cBoiM 3aBIaHHSM, 30KpeMa, «[IpaBoBe 3abe3IedeH-
HsI OXOPOHHU IIpaB i CBOOO AIOAWHY i TpoMaagHUHa». ToMy 3a3HAYeHEe 3A0BXKU-
BaHHS TaK YU iHAKIIIE IOPYIIYE IIpaBa i CBOOOAHU AIOAUHU i TpOMaadHUHA.

3Buuaitino, Korncruryilia YkpaiHM, OCKiABKU 1€ € BAACTUBUM AT CYYaCHUX
KOHCTHUTYIIiH, IIPOTOAOIIYE 3aXUIIEHICTh IIPaB i CBOOOM AIOAWHU, OJaHUX I Ma-
TipIo-Ipupoaoio. KoHcTuTyIliga YKpaiHu MiCTUTE HOPMH, SIKi MaAu 6 IPOTUAIATH
3A0BXKUBaHHIO KpuMiHaAbHUM KOZEKCOM. 30KpeMma, y cTarTTi 3 3amucaHo, 10
«IpaBa i cBoO6OOH AIOAWHU Ta IX rapaHTii BU3HAYAIOTH 3MICT i COpAMOBaHICTH
OiFIABHOCTI nepskaBu. [epzkaBa BIiAIIOBiae mepes AOAMHOIO 34 CBOIO MiAb-
HICTB».

OpHax Ipu HAWUOAMIKYOMY PO3TASIAI BUSBASETHCS, 110 3a3HAYEHA KOHCTHUTY-
LifiHa HOpMa He MOXKe OyTH BUKOPHCTAaHA SK iHCTPYMEHT JIASI IPOTUIIl 3A0BXKHU-
BaHHAM KpHuMiHaaABHUM KOAEKCOM, TOMY II10 BiZICYTHi¥ MexXaHi3M BUKOPHUCTAHHS
IBOTO IHCTPYMEHTY.

Y Toii ke Jac, K CBiIYUTH OOCBim, 30KpeMa, ABctpii, Icnanii Ta ®PH, mexa-
Hi3M IPUBEAEHHS B [if0 KOHCTUTYIIHHUX HOPM IIPOTU 3A0BXKHBaHb KpuMiHaab-
HUM KOJAEKCOM MOXKe OyTH CTBOPEHO IIASXOM HaAaHHS FpPOMaisgHaM IpaBa Ha
KOHCTUTYIIHHY CKapry, L0 IIOAAEThCS N0 KOHCTUTYLIHHOrO Cyny B pasi Imopy-
meHHd nepeabdadeHux KoHcTutyuiero mpas i cBo60a AIOIMHU.

Ha xxanap, B YKpaiHi IpaBo rpoMaadH Ha KOHCTUTYLIMHY cKapry BincyTHe. Ha
Hally OYMKY, 1l€ € II€PEIIKOA0I0 Ha IIAIXY 3aAyUYeHHS TpoMaldH A0 IPOTHIIl
CBaBiAAIO BAQU B3araai i 3A0BxKUBaHHSIM KpHUMiHaABHUM KOOEKCOM 30KpeMa.

¥ cratti 93 OcHoBHOrO 3akony ®PH 3amnucano, o Peaepasbuuii Konctury-
iAHUY Ccyd BUHOCUTH PIIlIEHHH «3a KOHCTUTYIIMHUMH cKapraMu, dKi MOXKYThb
O6yTu nomaHi Oyab-sIKOI 0Cc06010, KOTpPa CTBEPIKYE, 110 AepPKaBHA BAAIA II0PY-
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urvAa omgHe 3 ii OCHOBHUX IpaB abo ofHe 3 IIpas, epeadadeHux B ab3arli 4 crar-
Ti 20, crarrax 33, 38, 101, 103 i 104». Takum 4yuHOM, Oyab-gka ocoba y ®PH
Mae IIpaBo 3a A0IIoMoroo KoHCTUTYLIHHOTrO CyAy IPpUBECTH B Aito HOpMy OCHOB-
Horo 3akony ®PH Ha 3axXucT CBOIX IIpaB i CBO0OO, MOPYIIEHUX AePKABHOIO BAA-
oo, i 3axucTuTu cebe y 11eil criocib Bix cBaBiaag 3 6GOKY nepKaBH.

YKpalHCBKU# IpOMassHUH TaK0l MOKAWBOCTI He Ma€, TOMY BiH O6e3CHAHi Ipo-
TUOIATH, 30KpeMa, 3A0BXKUBaHHAIM KpUMiHaABHUM KOJEKCOM, 10 SIKUX BAAIOTHCS
Jep3KaBHi OpTaHu YU MOCAA0BI 0COOU MPOKYypaTypPH, MiAillil, Cyay TOIIO.

BiacyTHicTE y rpoMaasaH YKpaiHU IIpaBa Ha KOHCTUTYLIHHY CKapry YHEMOXK-
AVBAIOE peaaizaltito B YKpaiHi IpHHIIHILy BEPXOBEHCTBA IIpaBa, IlepeadbadeHoro
crarreio 8 KoHcTuTylii YKpainu. Y i ke cTaTTi mependadaeThbes: «3BepHEHHS
[0 CyAy OAS 3aXHUCTy KOHCTUTYILHWHHX IpaB i cBoOOL AIOAWHU i rpoMaadHHHA
6e3nocepenubo Ha mincrasi Koncrurymii Ykpainu rapanTyeThses». Aae B po3miai
XII Koncruryuii Ykpainu, ne #aerbed npo Konceruryuitinuit Cyn, mpaBo Ha Take
3BepHeHHd 10 KoncruryniiHoro Cyny He niepenbadaerbed. OTKe, nependadeHe
y cTaTTi 8 mpaBo IpoOMaadH Ha 3BEPHEHHS 10 CyAy HEBUIIPABIAHO OOMEXKYEThCH
y po3aziai XII KorcTutyuii YKkpaiHu TaKUM YHUHOM, 110 BUKAIOYAETHECA IIPAaBO I'PO-
Ma/sH Ha 3BEpHEHHS [Ad 3aXHUCTY CBOIX KOHCTUTYILIIHHUX IIpaB i cBo6o came 10
Koucruryuitinoro Cyny Ykpainu.

Ha mamry ngymKy, yKpaiHCBKHM rpoMajigsHaM Mae OyTH HagaHO IIpaBO HA KOH-
CTUTYLIHHY CKapry, TOMY LI0: II0-IIepIIIe, IIe YCYHYAO 6 mpoTupidyds B camiii KoH-
ctuTyuii YKpaiHu, BUKANKaHe HeBUIIPaBAAHUMH OOMEXKEeHHAMH IIpaBa Ha 3Bep-
HEHHs 00 Oyab-g9KOTo Cydy, IepembadeHoro crarreio 8 KoHcTutylil YkpaiHuy;
IIo-ApyTe, 1ie 3a0e3ednso O peaasizalliro IPUHIINIY BEPXOBEHCTBA IIpaBa B YK-
paiHi, Tomy 110 6e3 yyacTi rpoMangH HOro peaaisallis HEMOXKAHBA.

Hanmauua rpoMansgHaM IIpaBa Ha KOHCTUTYIINHY CKapry CIpPHIAO 0 IpoTHIii
CBaBiAAIO [ep3KaBH, i, 30KpeMa, 3A0BXKUBaHHAM KPHUMiHaABHUMM 3aKOHaMU.

[Tpu poMy Tpeba MaTH Ha yBasi, 10 3 MOXKAHBOIO 0SB0 y KoHCTHUTYIIIHiHO-
ro Cyny YKpaiHH HOBOrO NOBHOBAsKE€HHSI — BHHOCHUTH DIIII€HHS II0 KOHCTHUTY-
LifiHil ckap3i rpoMangH, noTpebyBaTHMe HOBOTO ITiAXOAY B AiIABHOCTI IIHOTO
oprasy.

OCKiABKU 3araAbHOBU3HAHO, 110 OCHOBHI IIpaBa i CBOOOIU AIOQUHU, Ki Ma-
IOTh MapaHTyBaTHUCA Cy4aCHUMH KOHCTUTYIIIMH, € IPUPOAHUMHU, TO KoHCTHUTY-
nitiauil Cyn YkpaiHu Mozke HaA€XKHUM YUHOM 3aXHCTHUTH iX, TIABKH KEPYIOUHCh
IIpU BUHECEHHi CBOIX pillleHb NMPHUHIIUIIOM COILliaAbHOT'O HaTypaaizMy, Ha SKOMY
3aCHOBYETHCS JOKTPHUHA IIPUPOLHOrO pasal. 3rifHo 3 JOKTPUHOIO IIPUPOIHOTO
IpaBa IMPHUHIIUI «BEPXOBEHCTBA IIpaBa» Ma€e TAYMAdYUTUCS SK IIPHUHIIUI BEPXO-
BEHCTBa caMe NPHPOAHOTO IpaBa, a He TaK 3BAHOTO ITIO3UTHUBHOIO IIpaBa.

BinmoBigHO M0 IPHHITUITY COLIiaABHOTO HATYPaAi3My i JOKTPUHHU IIPUPOTHOTO
IpaBa KBaaihikyBaTu Oii mepzkaBH SK CBaBiAAsd, 30KpeMa, SK 3A0BKUBAHHHA
KpuUMiHaABHUM 3aKoHOM, Kouncturyniitnuit Cya Ykpainu 3Mozke, TIABKH B3sSBIIHU
3a KpUTEPili NPHPOAHICTH ITpaB i CBOOOA ATOAMHH. YH € Ta YM iHIIa [id cBaBia-
ASIM 1 3A0BKHUBAHHAM MOXKHa BHU3HAYHUTH, AHUIIIE PO3TASAAIOYH ii BiTHOCHO IIPU-
POAHUX ITpaB AIOAUHU. «[I03UTUBHUN» 3Ke 3aKOH MOXKe OyTH BHKOPHCTAHUH IAd
Aeraaizariii 6yap-sKoro cBaBiaag 1 Oyab-gkoro 3aa. IIpo Ie HesamepedHO CBifm-
YUTh ICTOPUYHUHN MOCBiA, 30KpeMa PpakTHU Aerasisallil ToTasiTapusmy.

Buxonsgyy 3 BUKAQAEHOTO MOXKHA 3pOOUTH Takuil BUCHOBOK. Hatikparoro ra-
paHTi€elo 3abe3redeHHs] MPHHIHNIY «BEPXOBEHCTBA MIPHPOAHOI'O MpaBan, CIIPs-
MOBAHOTO Ha IIPOTHIII0 OyIb-IKOMY, 30KpeMa [Aep:KaBHOMY, CBaBiAAIO, 1 3A0BKU-
BaHHAM KpuMiHaABHUM KOAEKCOM € TPOMAAHH, SIKi MalOTh BUCOKY COIliaABHY (II0-
AITUYHY, €KOHOMIYHY, IIPAaBOBY) KYABTYPY.

1 BiABII JeTAABHO IIPO IIPHUHIHII COLIAALHOTO HATypaaismy auB.: Kocmerio O. M. CoriaabHuii Ha-
TYpaAi3M 9K METOZOAOTIYHUHM IIPUHITUI I0OPUCIIPYAEHIII] i KpuMiHoaorii // BicHuk Akazewmii mpaBoBUX
HayK Ykpainu. — 2004. — No 4. — C. 133—145.
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Hiaki nep>xaBHi iIHCTUTYIil, IKUMH JeMOKPATUYHHUMHU BOHU He BBasKaAUCH O,
He3JaTHI Kpallle BUKOHYBAaTH 10 POAb, HiXX I'poMaAsaHu. ToMy IIpaBo rpoMandH
Ha KOHCTUTYILHHY CKapry — I¢ HeOOXiAHUY iHCTPyMEHT HpoTHUAil Oyab-aKoMy
CBaBIAAIO 1 3A0BXKUBAHHSIM, YV TOMY YHCAi i 3A0BXKUBaHHSIM KpHUMiHaAbHUM KO-
[EeKCOoM. YKpaiHCbKUM IpoMa/igHaM Mae OyTH HaJaHOo Take IpaBo, a JOCBII KO-
PHCTYBaHHS IIUM IIpaBOM MozKHAa 3arto3nautu y PPH. A gag toro, mob Koneru-
Tyuiitauil Cyn Ykpainu nmpuiivaB pillleHHS 3 KOHCTUTYIIIHHNUX cKapr rpoMasH,
Homy Tpeba TakozXK, Ha HAIly AYMKY, B3ATH Ha 030pO€HHS NOKTPHHY, IKOIO Ke-
PYIOTBCH KOHCTUTYLIHMHI cynu ABctpil, Icnanii, ®PH, a Takox BepxoBHuit Cyn
CIIA mpu po3rAgAi KOHCTUTYLIMHUX cKapr rpoMasH. YCIIITHUM BUKOHAHHAM
IIOBHOBAXKEHb 10 NPUMHATTIO pillleHb 3a KOHCTUTYLIHHUMHU CKapraMu rpoma-
OgH KOHCTUTYILIMHI cyau IIUX KpaiH MaloTh 3aBAd4YyBaTH caMe AOKTPHHI Ipu-
POMHOTO IIpaBa, IKOI0 BOHHU KOPHUCTYIOTHCH.
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COLIAJNIbHO-NMPABOBE ABULUE HAPKOTU3MY
AK CKNAOOBA NPOBJIEMA
PEANI3ALII NPABA HA OXOPOHY 3[10POB’A

B. MNweHn4YHUN,
cynasa KonctutyuiHoro Cyagy YkpaiHu

[MpyrynHaMU 3’dCyBaHHS Ta JOCAIIKEHHS ITIOHATTS «<HAPKOTU3M», IKE € JOTHY-
HHUM BOJHOYAC [0 ABOX raay3eil IpaBa: KPUMiHAABHOTO Ta KOHCTHUTYIiMHOTO,
CTaHyTb HE CTIABKH €THMOAOTISI ITbOT'0 CAOBA, SIK HacaMIlepen Ti cOolliaAbHO-eKO-
HOMI4Hi Ta IpaBOBi HACAIIKH, 1110 CIPUYNHAIOTE JaHe SBUIIE, a TAKOXK CyTHICTb
KPUMiHAABHO-TIPABOBUX HOPM, III0 IlependadaroTh CyCIiAbHO Hebe3euHi qigHHS
y cepi 0biry HApKOTHYHUX 3aC00iB, IICUXOTPOIHUX PEYOBUH, iX aHAAOTIB abo
IIPEeKypPCopiB.

HapkoTusm gk colliaabHe SBHIIE IPU3BOAUTD A0 3HAYHUX HETATUBHUX 3MiH
He TIABKH B CEpPEJOBHIL CIIOXKUBAYiB HAPKOTHYHUX 3ac00iB, a i JaseKo 3a Horo
MexxaMu. He 3Bakaroum Ha €KOHOMIYHMM acIeKT HaApKOTHU3My, OCHOBHUMU
HeraTUBHUMH (PaKTOPaAMHU € He3aJ0BiAbHUH (Pi3WYHU cTaH, 3HUKEHA TPYLOoBa
[IFIABHICTh HAPKOMAaHIB, 3HaYHAa MaTepiasbHa IIKOAA, SKa 3aBAA€ThCS CYCITiAb-
CTBY HapKOMAaHI€IO K [IXKEPEeAOM HeIlaCHUX BHIIAAKIB Ha TPAHCIOPTiI Ta Cy-
CHIiABHOMY BHPOOHHIITBI, MOpaAbHAa IIIKO/1A, 110 3aII0AII0ETHCS CYCIIABCTBY Hap-
KOMaHaMH, sKi BIAIOTHCS /10 Pi3HUX 3aX0AiB IpuadaHHS HAPKOTHYHUX 3aC00iB,
BYMHAIOTH IIPOTUITPABHI AiSHHS, CTBOPIOIOTH HECTEPIIHI YMOBH JASI CBOIX CiMel,
1030aBASIFOTH IX MOKAMBOCTI HOPMAABHOTO KUTTS Ta 3ac00iB icHyBaHHS, (pi3ud-
Ha Ta MOpaAbHa Aerpajallid HapKOMaHiB, iX panToBa CMepTh, PyHHYBaHHS 0CO-
OGHCTHX MOPaABHHX IIHHOCTEH, IIIKOAa HalllaIKaM depe3 pyHHyBaHHSI reHOOH-
ny. ToMy B KOHTEKCTI PO3TASAy IIpaBa IIIO0 OXOPOHU 3O0POB’SI HEMOZKAUBO
00iiiTu Taky 60AI0Uy IpobaeMy, IK 30epezKeHHs reHO(POoHAY YKPaAiHCHKOr0 HAPO-
y, PO3B’d3aHH4A 9KOi, BinmmoBigHo 10 ctaTTi 16 Koncrurymii Ykpainu, € 060B’a3-
KOM [Iep>KaBH.

OcHOoBHUH 3akoH YKpaiHM 3aKpillAIOE ITPaBO KOXKHOI AIOAMHH Ha OXOPOHY
3[0POB’d, MEAWYHY AOIIOMOTY Ta MeAWYHe CTpaxyBaHHd. 3o0kKpeMma, crartd 49
MIiCTHTB KOHCTHUTYIi#iHI rapaHTii Hioro 3abe3nedeHHs, BiAIIOBIAHO A0 IKHX IEpP-
KaBa 3000B’s3aHa 3abe3ledyBaTU OXOPOHY 3M0POB’d, (biHAHCYIOYM BiAIoBimHi
COIliaABHO-€KOHOMIYHi, MeIUKO-CaHiTapHi Ta 03740pOBYO-IPOoiraKTUYHI IIpo-
rpaMH, CTBOPIOBATH YMOBHU €(EeKTHBHOTO i JOCTYIIHOTO BCIM I'poMajsHaM Me-
OUYHOTO 0OCAYrOBYBaHHs, 3abe3nedyBaTu Oe30naaTHe HAJaHHI MeIUYHOI 0TI0-
MOTH y Oep3KaBHUX 1 KOMYHaABbHHUX 3aKAaZlaX OXOPOHU 3I0POB’S, CIIPUATH PO3-
BUTKOBI AIKYBaABHHUX 3aKAaMiB yCiX (pOPM BAACHOCTI, PO3BUTKY (Pi3HUYHOI KyAb-
TypH i ciopty, 3abe3nedyBaTy caHiTapHO-emifeMiuHe OAATOIIOAYIUS.

B OcHoBHOMy 3akoni Himeuunnu, Ha BigMiny Big Koncrurymii Ykpainu, Big-
cyTHd (pikcallig 1poro mpaBa Ha KOHCTHUTYIIIMHOMY pPiBHi, OmHAaK Iie 30BCIM
He o3Ha4ae, III0 IIe ITPaBO AIOIMHU He 3abe3rneuyeThcs ab0 IKIMOCh YHHOM HiBe-
aroetbea y @PH. Tak camo nepenbadeHe mpaBo Ha 0XOpoHY 340poB’a y KoHcTu-
TyLii YKpainu e He CBiAYUTH IIPO Te, 10 CTAHOBUIIE 3 HOTo 3aXUCTOM B YKpaiHi
€ KpamumM, Hix y PPH.

¥ mpoMy BiZHOIIIEHHI HaM Iie Tpeba «Iobpe IompalfoBaTH» HA IPaBOBUMH
3axofaMU IIOJ0 OXOPOHHU 3/0POB’d caMe Ha 3aKOHOAaBYOMY Ta BUKOHABYOMY
piBHAX.
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AorigHo, 1110 ToaoKeHHd ctaTTi 49 Koncrurynii YRpaiHu BHCTyIIalOTh OCHOB-
HUM YMHHUKOM JAS IPUHHATTS HOPMAaTHBHO-IIPABOBUX aKTiB 11010 3AiHCHEHHS
opraHaMH [Iep>KaBHOI BAaIM ITIOBHOBaXKeHb y cdepi npoTuaii HesaakoHHOMY 006iry
HapKOTHYHHUX 3aC00iB, ICHXOTPOITHUX PEYOBHH, a TAKOXK BIIPOBAKEHHH eeK-
THUBHUX MEXaHi3MiB COIliaAbHO-IIPABOBOTO BIIAUBY Ha ypaskeHi BEpPCTBH Hace-
A€HHS IIIAIXOM 3AiHCHEHHSI OpraHi3alliiiHO-IIPaBOBUX, IIyOAIYHO-PEKAAMHUX, Ai-
KyBaAbHO-peabisiTanifHux, KpUMiHaABHO-KapPHHUX 3aX0/iB.

Ba3oBuM akTOM, IKHY peraAaMeHTy€e IINTaHHS 3aXHUCTY IIpaB IPOMaIdH y Tasy3i
OXOPOHH 3710poB’a € OCHOBH 3aKOHOZABCTBA YKpAiHH IIPO OXOPOHY 300POB’d,
AKHUMH IlepedadeHo BUKOHAHHS AePzKaBoI0 BiAIIOBIMHNUX 3aBAaHb 3 METOI OXO-
POHU 30POB’A i KUTTHA rpoMaidH, 3anobiranHsa HeGe3rneyHUM iHpeKIIHHUM 3a-
XBOPIOBAHHSM, CIIPHUSHHS 3JO0POBOMY CIIOCOOY KHUTTS Ta 3abe3reuyeHHs HaceAeH-
HS AIKyBaABHO-TIPO(PiAAKTHUYHOIO JOIIOMOTIO0; 3AiICHEHHS CIIEI[iaAbHUX 3aXO0/IiB
IpodirnaKTUKU Ta AIKYBaHHSI COIiaAbHO He0e3IIeYHHX 3aXBOPIOBaHb (IICHUXidYHI
po3aamu, CHI/, XpOHIYHHI aAKOTOAI3M, HApKOMAaHisI); 3a0e3medeHHs BiaIoOBia-
HUX KaTeTopi¥ rpoMa/sH AlKapCbKUMHU 3acob0amu; 3[iMCHEHHS CIIelliaAbHHUX 3a-
XOJIiB OXOPOHU 3[I0POB’d MaTepi Ta AUTHHU Tolo. OgHAK 3a CBOEIO CYTTIO et
HOPMATUBHUI aKT € 3aTaAbHUM, [IOHATTH, sIKi 3aKPIilIA€HI B HbOMY, 3/1€0iABIIIOTO
MAalOTh OIIIHOYHHUH XapaKTep i HOoTPeOyIoTh YiTKOI KOHKPEeTH3allil HOPM CIIelliaAb-
HOTO 3aKOHOJABCTBA.

[TeBHi 3axX0aM 11010 OXOPOHH 3/I0POB’A 1 JKUTTS AIOAUHHU y cpepi mpoTumii pos-
BUTKOBI HapkoMaHii nnepenbadeni 3akoHaMmu Ykpainu «[Ipo obir B Ykpaini Hap-
KOTUYHUX 3aC00iB, ICUXOTPOIIHUX PEUYOBUH, IX aHAAOTIB i IIpeKypcopiB», «IIpo
3ax0[¥ IIPOTHUAII HE3aKOHHOMY 00iry HapPKOTHYHHX 3aC00iB, IICHXOTPOIIHUX pe-
YOBHUH 1 IPEKYPCOPiB Ta 3A0BXKUBAHHIO HUMH).

OpxHaxk Ha 3abe3medeHHd il Buine3asHadeHoi crarti Korcrurynii Ykpainu ta
npodirnaKTHUKH H AlKyBaHHS TAKOI'0 3aXBOPIOBaHHS, 9K HapKoMaHig, OCHOBH
3aKOHO/IaBCTBa IIPO OXOPOHY 3I0POB’d He BU3HAYHNAHU Ta HE BPETYAIOBAAU SK KO-
PIHHUX MOHATH TEPMiHa «HAPKOTU3M», TaK i KOHKPETHUX 3aX0/iB II0 3arobiran-
HIO Ta AIKyBaHHIO 3aXBOPIOBaHHS Ha HapKOMAaHIlo.

BusHadyeHHS MOHATTS «HAPKOTH3M» Tpeba BHBOOUTH i3 3arasbHOTEOPETHU-
HUX, IIPABOBUX, [ICUXOAOTIYHUX, COILIIOAOTIYHUX IOTALAMIB i, HA AYMKY BiTYU3HSI-
HUX Ta 3apyOiKHUX HAYKOBLIB!, MOxKHa CHOPMYAIOBATH SIK HETATUBHE COLliaAb-
He gBUIIE, 110 Ma€ MiXKHapoAHUH XapaKTep, BKAIOYAE COLliaAbHi, IIPaBOBi, KpU-
MIHOAOTIYHI, €KOHOMIi4Hi, 0iOAOTIUHI, EKOAOTIYHi, MEOAUYHI Ta MOpPaAbHi acmek-
TH, XapPaKTEePHU3YETHCS 3aAYICHHSIM YaCTUHU HACEACHHS OyOb-IKOi mepKaBH 0
HEMEIUYHOTO BXKWBAHHS HAPKOTHYHUX 3aCO0IB i IICHXOTPOIHUX PEYOBHUH, AKi
3HaXOOSATHCS ITifl CIIelliaAbHUM MiKHAPOIHO-IIPABOBUM Ta BHYTPIIIHBOAEPKAB-
HUM KOHTPOAEM, a TaKOXK ydacTIO B opranisariii Ta 3aifiCHEHHI X HE3aKOHHOTO
00iry 9K y MexKax Aep3KaBH, Tak i B MixKaepkaBHOMY MacuITabi.

Bigmnosinao 10 OCHOB 3aKOHOABCTBAa YKpPaiHU PO OXOPOHY 340POB’d, B iHTE-
pecax 30epekeHHs FeHO(POHIY YKPaiHCHKOr0 Hapoy, 3ariobiranus geMmorpadia-
Hili Kpu3i, 3abe3nedeHHs 300POB’d MalOyTHIX ITOKOAIHE i TPOdiAaKTUKHN CIIaIKO-
BHX 3aXBOPIOBaHb [lepKaBa [IOBHHHA IIOCTIHHO 34iHCHIOBATH KOMIIAEKC 3aXO/iB,
CHIPSIMOBaHHUX Ha yCYHEHHs (DaKTOPIB, SKi MIKiIAMBO BIIAMBAIOTh HA T€HETUYHHUH
arapaT AIOMHH, a TaKOXK CTBOPHUTH CHUCTEMY AEPKABHOI'O T€HETUYHOTO MOHITO-
PHHTY, OPTaHi3yBaTH MeIUKO-TeHETHYHY JAOIIOMOTY HAaCEeA€HHIO, CIIPUATH 30ara-
YEeHHIO 1 IOIIUPEHHIO HayKOBUX 3HaHb yV raAy3i TeHeTUKHU i nemorpadii.

OcobanBoTO 3HaUYEeHHSA HabOyBae 000B’I30K Aep3KaBU MO0 30epeKeHHs Te€HO-
douny YkpaiHCBKOTO Hapomy B 3B’I3Ky 3 AaHHUMH MiHicTepcTBa CTATHCTHKH

1 Bozomonoea T.A., Tonnexun K.A. HapkOTH3M H HAPKOMAHHSA: OCHOBHBIE HAIIPABACHHS OOPB-
651 1 IpochraakTuKU // COBETCKOE rocyaapcTBo U mpaso. — 1987. — Ne 1. — C. 79. IIpoxoposa M.A.
YTroAOBHO-IIpaBOBas OTBETCTBEHHOCTH 3a OTPpebAeHNe HAPKOTUYECKUX cpeacTB. — Capartos, 1989. —
C.9.
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Ykpainu, MiHicrepcTBa eKOHOMIKM YKpainu, MiHicTepcTBa OXOPOHU 340POB’I
Ykpainu Ta iHdopMalli€lo mapaaMeHTChKHUX cAyxaHb Big 3 atororo 2004 poky
dIpo craHoBHIlle MOAOAI B YKpaiHi «PopMyBaHHS 3[0POBOIO CIIOCOOY KUTTS
yKpaiHChKOI MOAOi: CTaH, IPOOAEMH Ta IEePCHEKTUBM, «COoIlliaAbHO-€KOHOMIYHI
npobaemu BIA/CHI/y, HapKoMaHii Ta aAKOroAisMy B YKpaiHi Ta IIAIXU IX po3-
B’d3aHHs», 3TIAHO 3 SKUMH 34 OCTAHHI 1B POKH KiABKICTb THX, XTO BKHUBAa€E Hap-
KOTHYHI 3aC00H Ta ICUXOTPOITHI PEYOBUHU ITOABOIAACS, 0 TOTO K BiK HAapKO3a-
A€KHOI MOAOMI Ma€ TeHAEHIIiI0 0 oMoaoKeHHd. CranoM Ha 1 cigyaa 2003 poky
3 Oiapmr gk 90 THCAY 3apeecTPOBAHHUX CIIOXKHWBa4iB HapKOTHUKIB 80 BiACOTKIB
CTAHOBUTH MOAOAL BIKOM 10 28 pOKiB, 0iabllle 6 THCAY — HEIIOBHOAITHI. 3a
octanHi 10 poKiB KiABKICTE XBOPUX Ha HAPKOMAaHIIO cepe] HEIIOBHOAITHIX 36iAb-
muaacd y 6—8 pasiB. CMepTHICTE ocib i€l rpynu 3pocaa y 40 pasiB. XBopie Ha
HapKOMaHiIo 3/1e6iABIIIOTO MOAOAB, SKa He IIPALIIOE.

Tpeba 3a3HaumTH, 110, 3a MiApPaxXyHKaMH (paxiBIiB, BXKUBaHHA aAKOTOABHHUX
HAaIoiB Ta HAPKOTHYHHX 3aC00iB € OCHOBHOIO IIPUYHNHOIO POCTY HAPOMIKYBaHOCTI
PeHEeTUYHO HEIIOBHOIIIHHUX AiTel, HaBYaTH SKUX MOXKHA TIABKH Y CIIEIliaAbHUX
LIKOAAX JIASI PO3YMOBO YH (Pi3UYHO HEMOBHOIIIHHUX. AA€ BKUBaHHSI HAPKOTUY-
HUX 3aC00iB — I1e JaAeKOo He equHUH (PaKTop, KU BIAUBAE HA T€HOMOHI HAITIi.

um npobaeMaM HPUIIASETHCA 3HAYHA yBara y 3arTBepkeHiit y 2003 porii
Ypsanmom Ykpainu [Iporpami peaaizarii nepxaBHoi oaiTuku y cepi 60poTedu 3
HEe3aKOHHHUM 00iroM HapKOTHYHHX 3aC00iB, IICHXOTPOIIHUX PEYOBHH i IIPEKYPCO-
piB Ha 2003—2010 poxwu.

3a KiAbKa OCTaHHIX POKiIB HAPKOTHU3M CTaB OHIE€I0 3 HAUCEPHO3HIIITUX 3arpo3
HaIlioOHaABHIH 6e3melri Ykpainu, a He3aKOHHUY 06ir HApKOTUIHUX 3aC00iB i Icu-
XOTPOIIHUX PEYOBHH CTAHOBUTH HAHCYTTEBIIILY Ta HAMOIABIII HEOE3IIEUHY YaCTH-
Hy oprasizoBaHOi 3A04HMHHOCTI. HapkKoTu3M 1 HapKOMaHiss Ha CBOT'OAHI € Haii-
CTpalIHIMUMU | HaliHe0e3NeYHINTUMU COLliaABHUMH 3aXBOPIOBAaHHAMH. Kiab-
KiCTh XBOPHUX 3 HAPKOTUYHUMH ITpoOAEMaMHU ITOCTiHHO 3pOCTa€c i MOYNHAIOYH 3
1993 poky 36iapmmuasace i3 33 mo 85 Tuca4Y 9YoA0BiK. CBiLYEHHSM IIHOIO € 3ary0-
A€Hi KUTTS 1 TUCAYi 3A04NHIB, CKOEHHUX Ha I'PYHTI HapKoOMaHii 41 IOB’d3aHUX 3
HEAETaABHHM O00IiroM HapKOTHYHHX 3aC00iB ab0 IICHUXOTPONHUX PEYOBHH, 3MIiIl-
HEHHS ITO3ULIH BITYN3HIHUX HeAeTaABHUX BUPOOHUKIB HAPKOTHUYIHOI ITPOIYKITii.

Po3zmia XIII «3a0umHM y cpepi 00iry HAPKOTHUIHUX 3aC00iB, IICUXOTPOIIHUX pPe-
YOBHH, IX aHAAOTIB 200 IPEKyPCOPIiB Ta iHII 3A0YNHH IIPOTH 3I0POB’S HACEACH-
HsD» YUHHOTO0 KpHMiHaABHOIO KOZIeKCY YKpaiHu nepenbdadae JOCTATHIO KiABKICTh
CYCITIABHO HeOEe3IeYHUX MisIHb.

k1o nopiBHIOBATH cTaTTi KpuMiHaabHOro KoAekcy YKpainu 1960 poky Ta
uynHHOTO KOZEeKCy Ha IIPUKAAL 3A0YMHIB y cepi 00iry HAPKOTUYHUX 3aC00iB,
IICUXOTPOITHUX PEYOBHH, IX aHAAOTIB, TO IIUTAHHS 100 [IOM IKIIIEHHS CaHKILH
y YMHHOMY KPHUMiHAABHOMY 3aKOHI € CIIipHUM.

Jarouu MopiBHAABHY XapaKTEePUCTHKY 3A0YHHIB y cdepi 06iry HapKOTHIHUX
3aco0iB pi3HUX KPUMiHAABHHUX 3aKOHIB y 4aci, Tpeba 3a3HavYuTH, 110 KiAbKiCHUH
IIOKAa3HUK cTaTe, gKi rnepenbdbadaioTh KPUMiIHAABHO KapaHi AisgHHa y 1i#i cde-
pi, mificHo ckopoTuBcs IopiBHAHO 3 Komekcom 1960 poky. Ha cworomui Kpu-
MiHaABHUN Kozmekc YKpainu Mictuth 16 crartell, sKi nepenbadaroTh CyCHiABHO
Hebe3reyHi aigHHA y cdepi 06iry HapKOTHYHEX 3ac06iB. KpuMiHaabBHHN KOOEKC
1960 poky nepenbayaB 19 crareii mono 1iel cpepu, a TAaKOXK CTATTIO, IKa BU-
3Ha4Yasa 0COOAUBUH IOPSAO0OK 3BiABHEHHS BiJ KPUMIHAABHOI BiTTOBiIAABHOCTI.
Bonnoyac sKicCHHMH IIOKa3HUK IlepeadadeHHX CyCIIiABHO HeOe3NeYHUX OidHb Y
4yuHHOMY KpuMiHaabHOMY KoZeKci YKpaiHu He 3MiHuBca. CripaBa B TOMY, II0
OesdKi CycHmiabHO HeOe3ImedyHi OidHHS B OKpPEeMHX BUIIAAKaX y yuHHoMY Komekci
OXOTIAIOIOTBHCS OHi€l0 crarTelo. Biapmie Toro, ynHHUHA KpuMiHaabHUN KOZIEKC
YKpaiHu BCTAHOBUB PsIf AiHb, 110 BU3HAIOTHCS 3A0YMHAMHU, Ki He OyAU mepes-
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6aueni Komekcom 1960 poky. OTKe, 3aKOHOAABEIlb PO3ILIHNPHUB IIE€PEAIK KPH-
MiHaABHO KapaHUX JisSHb ITOPiBHAHO 3 nonepeaHiMm Konekcom.

Ananizytoun posmia X KpuminasapHoro kogekcy 1960 poky Ta posmia XIII unn-
Horo KpumiHaabHOrO Komekcy YKpaiHu, Tpeba 3a3HAYHUTH, IO B OCTAHHLOMY
3MiHeHa KaacHpikallia 3A04MHIB. BpaxoByrouu Te, 10 KaacHdiKallia 3A09HUHIB
(Ix po3TaluryBaHHs) y PO3MiAil 3AIMCHIOETHCS 3a CTYIIEHEM CyCIIiABHOI Hebe3IIeuHo-
CTi TOTO YU IHIIIOTO 3AOYHHY, BAPTO 3a3HAYUTHU, L0 3aKOHOMAABEIlL IT0-iHIIIOMY
OLIiHIOE CTYIIiHBb CYCITiABHOI HEOE3[IeYHEOCTi TUX MisHb, sKi y nonepenabomy Ko-
[EeKCi MaAU iHIIY (IPOTUAEXKHY) OILIHKY.

[Ipoanaaizyemo okpeMi cTaTTi, gKi mepeadavaroTh BiAIIOBiAAABHICTE 38 CKOEH-
HS 3A0YHHIB y cpepi 06iry HapKOTHYHUX 3ac00iB, HA IIpeaMeT PO3IIHPEHHS / 3BY-
JKEHHS AUCIIO3UIIIH YU CaHKIiH KPUMiHAABHO-TIPAaBOBOi HOPMH, 3icTaBUBIIU Ko-
nexkc 1960 poky 3 yuHHHUM KpuMiHaabHUM KomeKcoM YkKpainu. Tak, caHKIIig
vyactuHHU Iepmrol crarti 307 ynHHOTO KOmeKcy BCTAHOBAIOE OiABIII M’OKe ITOKa-
PaHHS 1010 TOTO, SIKE 6YAO BCTAHOBAEHE YaCTHHOIO MepIoio ctarti 229! Komek-
cy 1960 poky. OmHak € BUNIAAKU IIOCUAEHHS BiAIIOBiIAABHOCTI Ta PO3IIHUPEHHS
MeXKi JUCIIO3ULIil KpUMiHaAbHO-IIpaBOBUX HOpM. CaHKILiS YaCTHHU IIEPIoi cTaT-
Ti 306 unHHOTO KO/IEKCYy BCTAHOBHAA OIABIII TAKKY BiAIIOBIIAABHICTD, HizXK IIEpeI-
Gayena anasorig"oro crarreio Kogekcy 1960 poky (wactuna mepiua crarti 22912).
¥ wactuni nepiitt crarti 309 ynHHOTO KOZEeKCy 3MicT AMCIIO3UIL] € OiAbII po3-
IIUPEHUM, HiXK 3MICT AUCITO3UIIIi yacTrHU nepioi crarti 229° Koxnekcy 1960 po-
Ky. YUHHHUH KPUMiIHAABPHUU 3aKOH TaKOXK 3aIIpOBa/iUB XKOPCTKIIIli 3aX0AN came
THUM, 110 HE BCTAHOBUB YMOBH III0/I0 HAABHOCTI IIOIIEPENHBOI aAMiHICTPATHUBHOI
HPEoaULIil JAST IPUTATHEHHS OCOOH 0 KPUMIiHAABHOI BimmoBigaabHOCTI. Takum
uuHoM, Kozmekc 1960 poKy B IbOMY acIeKTi OyB AOSIABHIIIIM (BiAIIOBiIHO, YaCTH-
Ha repia crarti 310 Ta yactuHa nepiua crarti 229%) — ocoba moraa GyTu mpu-
TSTHYTOIO TIABKM [0 aAMiHICTpPaTHBHOI BiAIIOBiZAABHOCTI. 3alIpoBa/zK€HHS XKOPCT-
KIIIIUX 3aXOMiB IIPOSIBASIETECS 1 B TOMY, 1110 YaCTHHA CAHKIIIH KpUMiHaABHO-IIpa-
BOBUX HOPM YHHHOI0 KofeKkcy He BCTaHOBAIOE aABTEPHATHBHOIO KPUMiHAABHOTO
IIOKapaHHA Ha BiAMiHy Bin momnepennroro Komekcy (BinmoBimHo cratti 314 Ta
22915), paa AUCTIO3ULLIM PO3LIMPIOE IPEAMET 3A09UHY (HAIpUKAaL, ctarti 315 ta
2295 BignosigHo).

OkpeMo Tpeba 3BepHYTH yBary Ha 30iabllleHHda y YMHHOMY Komekci oriHro-
BaABHUX IIOHATH, IKi MOXKHAa ABO3HAYHO PO3yMiTH i, BiAIOBiAHO, 3aCTOCOBYyBa-
Tu. Tak, yactunow apyroro crarti 2291 Kogekcy 1960 poky 6yAo 4iTKO BU3HA-
YEeHO CyCITiAbHO HebOe3IeuHi HaCAIAKY («IKIII0 BOHU CIPUYHHHUAHN CEPEIHbOI TAXK-
KOCTI YU TSIXKKe TiAeCHEe VIITKOIZKEHHS»). 3aKOHOAaBeIlh, PO3IINPUBIIIH 1[I0 HOP-
My B HoBoMy Kozekci (wactuHa apyra crarti 314), BBOAUTE 10JaTKOBO IIOHATTS
«1ii, SKII0 BOHU IIPU3BEAU 10 HAPKOTHUYHOI 3aA€KHOCTI», IK€ MOXKEe I10-Pi3HOMY
PO3ILIiHIOBATUCA TUMH YU iHIITUMU CyJaMU, aJKe KOXKeH Cyaas Oyfie BUXOIUTHU 3
BAACHOI ITPaBOCBIIOMOCTI, HOCBiLy poOOOTH, €KCIEPTHHUX OI[iHOK TouIio. Tomy
HaaAMipHE PO3IINPEHHS OLIHIOBAABHUX IIOHATH ¥ KPUMiHAABHOMY 3aKOHiI MoOiKe
IIPU3BECTH [0 IMiAMIHU IIOHATTS, I1I0 IIPU IPaB0O3aCTOCYBaHHI HaJla€ MOXKAUBICTD
BUKOPHCTAHHS aHAAOTIi 3aKOHY, K€ € HEIIPUIIYCTUMHM.

OTke, YMHHUN KpUMiHaAbHUM 3aKO0H (opiBHAHO 3 Konekcom 1960 poky) mo
nesdKol Mipu Iepenbadae KOPCTKIIli YMOBH, 3aIpOBaUBIIN HOBI BHAW isHb,
gKi BUSHAIOTBHCH 3A0YMHAMH, CKAaCyBaBIIH IIeBHi 0OCTaBUHH, 32 IKUX IIE€pPIIIe Cy-
criabHO HebesIleyHe MisTHHS He BH3HABAAOCH 3A0YHHOM (BiACYyTHS agMiHicTpa-
THBHO-IIPAaBOBAa MNPEIOIUILisl), 3aIIpOBAANB CAHKILIO MTOKAPAHHS, OOTIKAUBIIILY
3a mependagyBaHy nonepenHim Komekcom.

Mo pedi, daxiBii KBaBO OOrOBOPIOIOTH ITUTAHHHA IIPO HEMOXKAHBICTH KPH-
MiHaABHOTO ITIOKapaHHs abo o0MekeHHs CBOOOAH HAPKOTHYHO 3aA€KHHUX OCi0,
MOTUBYIOYH Ile HECYMICHICTIO 3 IPHUHIIUIIAMHU ITI0OKapaHHs ColliaaAbHO XBOPOi 0Co-
6u. Bigkunarodu Taky IIPOIO3HIlilo, oKpeMo Tpeba arearoBaTu 10 KoHBeHILiI 1po
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3aXHCT IpaB AIOJIUHU Ta OCHOBHHUX CBoOox. Tak, IyHKT (€) 4acCTHUHH NepIIoi
cTarTi 5 3a3HadeHoi KoHuBeHIIil mepenbadae, 1110 HiXTO He Moxke OyTH 1mo3baBae-
HUi cBoOOAM iHAKIIIE HixXK 3TiTHO 3 IPOIIeAyPOI0, BCTAHOBACHOIO 3aKOHOM, i B Ta-
KUX BHUIIQIKaX, K 3aKOHHE 3aTPUMAaHHS 0Ci0, Oad 3am00iraHHs ITOIIMPEHHIO iH-
deKIIHHNX 3aXBOPIOBaHb, 3aKOHHE 3aTPHUMaHHA IICUXIYHO XBOPHX, AAKOTOAIKIB
abo HaproMmaHiB yu 6poxar. OTxke, MH 6a4uMoO, 10 B OyKBaAbBHOMY PO3yMiHHI
KonBeHIlig n03BoAdE AepkaBaM-dAeHaM (BHCOKMM mOTOBipHHMM cTOpoHaMm) 00-
MeXKyBaTH [IPaBo Ha CBOOOAY HAPKOMAaHIB y BUITaJKaX 3aCTOCYBaHHS 10 HUX 3a-
KOHHUX METO/iB BIIAUBY BIiAIIOBiTHO 10 BCTAHOBAEHOI AEeP:KAaBOI0 IIPOLEAYPH.

Be3ymMOBHO, 3aCTOCYyBaHHS KPHUMIiHAABHOTO ITIOKApaHHS € KpalHiM 3aXO0I0M.
o Toro K, 3arpo3a MPUTATHEHHS OCOOH M0 KPUMIHAABHOI BiAIIOBiIAABHOCTI
He Oyae cCTpUMyBaTH ii BiZl BXKUBaHHS HAPKOTHYHHUX 3aC00iB. [IAS HEOOIYIIIEeHHST
iCHyBaHHS Ta PO3BUTKY HapKOMaHii opraHam Aep:KaBHOI BAaau BKpai HeobXis-
HO BKUTH P 3aX0iB caMe Ha IIepIINX eTallax IIPosBY IILOTO COIiIaAbHOTO 3A4a,
3aCTOCOBYIOYH [0 IPUYETHUX Yy IILOMY OCi0 moMipKoBaHi nIpodiAaKTHYHI 3aX0aH
BIIAUBY, SIKi JO3BOASAH O OJHOYACHO 3aI100iraTu po3BUTKY HAPKOMAaHIi y CyCIiAb-
CTBi Ta iCTOTHO ITOCAAOUTH KOPCTKI ITPaBOBi 3aX0U BIAUBY 1100 0cobu. 3BiCHO,
110 Ha KOXKHY 0co0y Tpeba BIAHMBATHU IO-Pi3HOMY, aA€ B TaKHM CIIOCIO mepzkaBa
MOZKE BCTAHOBUTH MEXKi Ta aAbTEepPHATHUBU BKUTTS HEOOXITHUX 3aXOMiB.

PoAb mpeBeHTHBHUX 3ax0iB Oyzae HabaraTo Baromimiorw, HiXK 3aCTOCYBaHHS
KPUMiHAABHHUX IIOKapaHb, OCKIABKHM OCTaHHI CIIPUYNHAIOTE COIiaABHHM HEeraTHB
i BHAMBAIOTH YacTillle Ha 0cif, sKi 31iHCHIOI0OTE BHPOOHUIITBO, 30yT HAPKOTHKIB.
Y HasBaHil mpobaeMi Tpeba BUSHAYHTH TOAOBHUN AQHITIOT — IIPHUYHHU i YMOBH,
AKi MOPOIKYIOTh HAPKOTHU3M. BeAHKy yBary mepzkaBi Tpeba CIpsMOBYyBaTH Ha
AIOIVIHY, SIKa € 1 MOoxKe OyTH IMOTEHIIMHUM CIIOKHBadYeM HAaPKOTUYHHUX 3aC00iB.

9K BioMO, IpaKTHUKAa MPOBEACHHS aHTHHAPKOTUYHOI KOMIAHil, sKa 6a3yBa-
AaCh Ha KOPCTKiH aAMiHICTpaTHBHIN CIPSMOBAHOCTI BCiX ii 3ax0aiB, mpusBea
[0 TOTO, IO OCOOM, SIKi B:KWUBaAM HAPKOTHKH, BCiMa 3acobaMu 3MyIleHi OyAu
BCIASIKO IIPUXOBYBAaTHU CBOI ITpobaeMU. Yce 11e ITPU3BEAO 10 YCKAQAHEHHS B3aEMO-
il HApKOAOTIYHHUX, aAMiHICTPATHBHUX Ta IIPAaBOOXOPOHHUX CAYXKO, 3 0fHOTO 6O-
Ky, Ta 0CO00I0, IKa BKWBaAa HAPKOTHUKHU, — 3 iHIIIOTO. | 9K pe3yAbTaT — CIIOKHU-
Badi HAPKOTHUKIB IIOTPAIIASIAU [0 AlKapiB YU IIPABOOXOPOHHHUX OPTaHiB yzKe Ha
Ii3HIX CTaaigx 3aXBOPIOBAHHS — YACTO-TYCTO ITIOBHICTIO AeTPaloBAHUMH i COLIi-
aABHO [e3aJallTOBaHUMU.

Tomy mast po3B’sa3aHHSA IpobAeMU HeOOXiTHO IIPUMHATH CIEliaAbHUH 3aKOH
IIPO OXOPOHY 3A0POB’ST HACEAEHHS BiJl MIKIIAUBUX HACAIIKIB BXKUBaHHS HaPKO-
TUYHHUX 3aC00iB.

JIOLIABHIIIIM € 3aCTOCYyBaHHS IIPEBEHTUBHUX 3aX0/IiB, 0 AKUX Tpeba BigHec-
TH IIHPOKe iHPOPMYyBaHHA HAaCEACHHS PO HETATHBHI HACAIIKY HAPKOTHU3MY 4e-
pe3 auTuperaamy, TeaebadeHHs, pasaio, iHIIi 3acobu macoBoi iHdopmailtii, mpo-
BeeHHd 3ycTpiuet, ceMiHapiB, 3AIMCHEHHS MEIUYHHUX OTASIIB HACEACHHS.

[TigcymMoByIOUH BHKAQAEHE, 3a3HAYMMO, L0 aHaAl3 KPUMIHOAOTIYHHUX OOCAi-
[PKeHb HapKOTU3My B Hallili KpaiHi, a TaKo¥XK 3ax0nH, SKi 34iHMCHIOIOThCS Oep-
JKaBHHUMHU Ta IIPAaBOOXOPOHHUMH OpraHaMH, MalOTh OyTH CIIPSIMOBAaHI Ha aep-
JKaBHOMY pPiBHi Ha IlOfjaAbllle BIOCKOHAACHHS MeXaHi3My GOpoTHOM 3 HE3aKOH-
HUM 006iroM HapKOTHYHUX 3ac0biB.

94



Bicrnurx Koncmumyuiiinozo Cyody Ykpainu 2/2005

KOHCTUTYLUIA YKPATHU
TA KPUMIHANBbHE 3AKOHOOABCTBO YKPAIHU
(oKpemi nuTaHHA B3aemoaii)

C. Iluxona,
KaHOuOaT LPUONYHNX Hayk,
OOLEHT Kadheapn KpuMiHanbHOro npaesa Ta KpumiHonorii
KniBCbKOro HauioHaneHOro yHisepcuteTy iMmeHi Tapaca LLeByeHka

Ha cygyacHoMy eTari po3BUTKY IIpaBOBOi CUCTEMHU HaA3BUYaHO BasKAHUBO 3a-
0e3reYnTH KOHCTUTYIIIOHAAI3AlliI0 3aKOHOJABCTBA SIK BiANOBIAHICTD ITOTOYHOTO
3aKOHOZIaBCTBa KOHCTUTYIIIHHUM HacTaHOBaM.

Ha mamry nyMKy, oaHe 3 TOAOBHUX 3aBlaHb, 110 IIOCTA€ CHOTOAHI Iepesn Ha-
YKOBIIIMHU YKpaiHU, B TOMY YHCAlI ¥ (paxiBIEMH y rasy3i KOHCTHTYIIIHHOTO Ta
KPUMiHaAABHOTO IIpaBa, — II0Ka3aTH TiCHUM B3a€EMO3B’F30K IIUX IBOX raaysel.
KoHcTuTyLig YKpaiHu — Iie HOpPMaTHUBHUM akT, SKUH Mae 0COOANBE 3HA4YEHH,
0CODAMBHH 3MiCT, CHeliaAbHUN HOPAOOoK IIPUMHATTSA i BHECEHHs 3MiH Ta IIiAy
HU3KY iHIIUX 0coOAMBOCTEH, 9Ki ¥ BimpisHaioTh KoHcTUTyilo YKpainu Bifg iH-
IITUX HOPMAaTHUBHHUX aKTiB, HaIpuKaag Bin KpuMiHasbHOro Komekcy YKpainu. Y
Tol xe yac KoHcTuTyliga YKpaiHu He € YUMOCh 3aCTUTAUM, CUMBOAOM, IKUH CTO-
iTh Han yciMa raayssamu Ipasa, 9K 1€ po3yMiroca B paAsgHCBKi yacu. KoHCTUTY-
1ig 3 i 0cCOOGAUBUM XapaKTepoM — IIe «KUBUM» 3aKOH, III0 aKTHBHO aie. Hopmu
Koncrurynii Ykpainu — 11e HopMHU IpsSMoi Aii, BOHU PETyAIOIOTE BiTHOCHHH B CY-
criabeTBi. Ha cygacHoMy eTari po3BUTKY TeOpPii KOHCTUTYIIMHOTO i KpUMiHaAAB-
HOTO IIpaBa HEeOOXiTHO AOCAIMUTH IIAIXY 30AMKEHHS ITUX IBOX rasy3el, ITokasa-
TH iX B3a€MOIIPOHUKHEHHS.

Hacamniepen Koucruryiiro YKpainu Tpeba po3rasgiaTH K OCHOBHE IXKEPEeAO
KPUMiHAABHOI'O IIpaBa YKpainu. Y Teopii KpUMiHaAbHOTO IpaBa [axKepeaa Iiel
raAy3i IpHHHATO HNOMIAITH Ha (popMaabHI Ta MaTepiaabHi [1]. o dpopmasbHUX
BigHOCATH caM KpuMiHaABPHHHE KonaeKC YKpaiHM, SKuUM BH3Ha4ae (PopMy KpH-
MiHaAbHOTO 3aKOHY. CaMe I1e i Ma€e Ha yBa3i 3aKOHOaBeIlb, (POPMYAIOIOYU 3MiCT
yactunu nepimoi crarti 3 KK Ykpainu. Aae B 1i#t crarTi, Kpim camoro KK Ykpai-
HU, Ha3BaHi I1le ¥ iHIIi A3Kepeaa, cepell SKUX OCHOBHUM € KoHcTUTy1ig YKpaiHu.
ko popMaabHi qKepesa IpaBa SBASIOTH COO0I0 30BHIIIIHIM BUTASL IPABOBUX
HOPM, TO MaTepiaabHi BUpa¥KalTh 3MiCT KPUMiHAABHO-IIPABOBUX HOPM.

¥Yci raaysi mpaBa B3a€MOIIOB’s13aHi, KOKHA 3 HUX Ma€ CBOE 3aBIAHHS i BUKO-
Hye cBoIo (pyHKILI0. KoHCcTHUTYIA YKpalHu — 1le TaKOXK OfHAa 3 rasy3ei mpasa,
dKa BUKOHY€ (DYHKIIiIO pPeTyAIOBaHHS BiTHOCHH y aepzkaBi. Aae KoHcTUTYLIiS 9K
HOPMAaTHBHO-IIPABOBHI akT, 0e3yMOBHO, BiIpi3HA€TbCA Bin IiHIINX 3aKOHIB
Ykpainu, nocizae cepes HUX TOAOBHE Miclie, IIPO 110 CBiMYUTE i Ha3Ba 3aKOHY —
OcHoBHu#. lle micue cepen mkepea IHININX rasy3ed mpaBa BHU3HAYAETHCH ii
npenMmeroM. Cdepa KOHCTHUTYIIIHHOTO PEryAIOBaHHS BiPi3HAETHCS BCEOXOTIAIO-
I0YUM XapaKTepoM, SKHH He IpUTaMaHHUN KOAHOMY iHIIIOMYy HOPMAaTHBHOMY
aKTy B OepkaBi. BoHa cTocyeTbcs BCiX rasy3ei COIliaABHUX 3B’d3KiB — €KOHO-
MIYHHUX, TIOAITUYHUX, COILIIaABHUX 1 AYXOBHUX, PETYAIOIOYH B HUX (PyHIAMEHTAAD-
Hi ocHOBU BigHOCHH. YK BigzHadae 0. Toauka, momibHi MOKAMBOCTI i cTraTyc y
IIpaBoOBiH cucTeMi Aep:KaBU He Ma€ KOAHUM HOPpMaTUBHO-IIPABOBUH akT [2].

KoncTuTylia BUKOHYE POAR OCHOBHOTO 3aKOHOJABYOIr0 IEHTPY BCi€i cucTeMu
3aKOHOZAaBCTBa. KOHCTUTYIliHiHEe peryAloBaHHS, ITIOPiBHAHO 3 iHIIIUMHU TaAy3dMH,
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Ma€e CBOIO CIeIU(diKy, IIOCiIar0Yu IPOBigHE IOAOKEHHS i CAyTryIoun 6a3010 oA
raAy3eBOTO IIPAaBOBOTO PEryAlOBaHHA. KOHCTUTYILIA € IOpHUANYHOI0 623010 IIOTOY-
1 po3BUBAIOTBCA B IIOTOYHOMY 3aKOHOAABCTBi. PeryadaTuBHa aid mepeBazKHOI
OIABIIIOCTI KOHCTUTYLIHHUX HOPM BHUABASETHCHA ITOBHOIO MipOIO TiABKH B KOM-
IIAEKCI 3 IHIIIMMH HOPMaMHU, 3aKPIlIA€EHUMHU B IHIINX TaAy3ax IIpaBa.

Koam #imeTbea po Te, 1o KoHcTUTyIia € aKepesoM Oyab-aKoi raaysi mpasa,
1€ He 03Hada€ IIPOCTe BKAIOYEHHS KOHCTUTYLIMHNUX HOPM A0 iCHYIOYOTO IIpaBo-
BOTO IIOASI, & MAa€ThCA Ha yBasi IPUBENEHHS IIPAaBOBOIO IIOAd TaAy3i mpasa y
BiAmoBigHICTE OO0 HOpPM KoHCcTUTYyIII.

KoHcTHuTy1lis BU3Ha4Ya€ He TiAbKH OCHOBHI 3acay XXKUTTH CyCIIiAbCTBa, a ¥ pe-
TYAIO€ B3a€MOBITHOCHHH MiXK Horo yaeHaMmu. | ToMmy cepen i dyHKILH, mig SKU-
MH PO3yMiIOThCH OCHOBHI HaIIPSIMH KOHCTUTYILIMHOTO BIIAUBY Ha CYCIIiABHI Bif-
HOCHHH, TaKHX, 9K IOPUAUYHA, IOAITHYHA, IpaBOHAAiAAI0OYa, IIpOrpaMHa, I'eo-
IIOAITUYHA, OKPEMO BUIIAIETHCH i comiaabHa yHKILid [3]. 3MmicT ii moasarae B To-
My, IO IIPeAMET peryaroBaHH:a OCHOBHOTO 3aKOHY €PKaBH CTAHOBAITH (DyHIA-
MEHTaAbHI CYCITIABHI BiZHOCWHU, Cepel AKHUX, MOPA i3 TAKUMU TAOOAABHUMH
ABUINIAMHU 1 KaTeropigMH K CyBepeHIiTeT Hapoay, HallioHaAbHa [AepP3KaBHICTE,
OCHOBH KOHCTHUTYILIIHHOTO Aay, Tpeba BUAIAUTH i CycliabHI BifHOCHHY, TTOB’s13a-
Hi 3 peaaizallielo KOHCTUTYIIMHUX IpaB i CBOOOI AIOIUHU.

Ha mamry nymMKy, peryArmoloYM BiZHOCHHHU MiXK Cy0’€KTaMH, III0 BUHHKAIOTH 3
IIPUBOAY peaaizallii HUMH CBOiX KOHCTHUTYIIHHUX IIpaB i cBobox, KoHcTuTyIia
IIEPEeTBOPIOE I1i CYCIiABHI BiTHOCUHU Ha KOHCTUTYIiHHI IpaBOBiTHOCUHH, aJI3Ke
IIPABOBIIHOCHHU — Iie iHAMBiAyaAi30BaHUM CyCIIABHUIN 3B’I30K MiXK ocobamu,
AIKUY BUHHUKAaE Ha OCHOBI HOPM IIpaBa i aKUH XapaKTepU3yeThCd HAIBHICTIO CY-
0’€KTUBHUX IOPUAUYHHUX IPaB i 000B’43KiB, I1I0 HiATPUMYIOTECS i TapaHTYIOThHCS
IIPUMYCOBOIO CHAOIO iepKaBH [4].

KoHcTuTyI1i#iHI ITPaBOBIIHOCHHY, 9K i OyAb-gKi iHIIIi, MAIOTE CBOIO CTPYKTYPY i
cBoi 0cobAMBOCTI [5]. SIKIIO HOPMHU IHINKX rasy3ed IIpaBa JOCHUTH AETAABHO IIe-
peAiuyioTh Cy0’€KTIB JaHUX IPABOBIAHOCHH, TO GiABIIIOCTI KOHCTUTYILIHHNX IIpa-
BOBITHOCHH IpUTaMaHHUM BHCOKWH piBeHb y3araabHEHHS i HafbiAbIl abcTpakT-
Ha dopMa B3aeMozii ix cy0’eKTiB [6].

TiAPKH KOHCTUTYLIIMHHUX HOPM He 3aB3KIH JOCTATHBO, 1100 BTIAUTH KOHCTUTY-
HifiHi HACTaHOBU HAa IIPAKTHUIL, i BOHU HEJIOCTATHBO 3aXUIIEHI BAACHUMU CaHK-
LiIMH, Ha BiAMiHy Big HOpM 6araTbox rasyseif mpasa.

HopmaTuBHuil 6A0K MexaHizMy peaaizanii Koncturyiii Ykpainu nepenbadae
MOZKAUBICTB SIK 0€3I10CepenHBOro, TaK i oIocepeKOBaHOI0 3aCTOCYBaHHA i HOPM,
TOOTO Yepe3 HOPMH raAy3eBOro 3aKOHOOaBCTBA [7].

Ha npukaazi KOHCTUTYIIIMHUX HOPM, HOPM CiMeHHOro Ta KpUMiHaABHOTO IIpa-
Ba PO3TASHEMO MEXaHi3M PeryAIOBaHHS Ta OXOPOHU aAiMEHTHUX IIPaBOBiIHOCUH
3a 3aKOHOJABCTBOM YKpaiHMU Ta IpobaeMH, sKi, Ha HAIly OyMKY, BHHHUKAIOTh y
IIpolieci aii HopM IMX raaysei pasa.

[IMomo KOHCTUTYLIMHNX NIPaBOBIMHOCHH ciMeliHe 3aKOHOJaBCTBO BUKOHYE pe-
TYAITHUBHY (PyHKILI0. MaeThca Ha yBasi, III0 IPUWHATTA 3aKOHIB, 9Ki AeTaai-
3yioTb HopMu Kouctutywii YKpaiHu, «epekaanae» KOHCTUTYLINHI HPUIIHCH
Ha MOBY raAy3€BOTO 3aKOHOAaBCTBa. lleH mporec CynpoBOAXKY€EThCSI KOHKPETH-
3alli€l0 KOHCTUTYLIMHUX HaCTaHOB, [ETaAi3alli€l0 KOHCTUTYLIHHHUX rapaHTid
OCHOBHHUX IIPaB i CBOOO AIOAVHY i TpOMaAgHUHA. 3a I0IIOMOT'0I0 TaAy3€BOro 3a-
KOHOJaBCTBa (hOPMYIOThCS IIpollecyabHi (hopMHU peaaizanii HopMm KoHcruTymii
Ykpainu.

Crartga 51 Koucrutyii YkpaiHu BCTaHOBAIOE OCHOBHI IPHUHITUIIN PETYAIOBAH-
Hsd CciMeWHUX BiHOCHUH, SIKi OTPUMYIOTH BTiA€HHS B HOpMaxX HOBOI'O CiMeHHOTO
3aKOHOZIaBCTBAa, 30KpeMa B HoBoMmy CiMelHOMY Kozekci YKpainu, mpuiiHITOMYy
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BepxoBHoio Panoro Ykpainu 10 ciuna 2002 poky, skuit HabyB YMHHOCTI 3 1 ciu-
Ha 2004 poky.

Y wactuHi nepmiit crarTti 51 KoHeTuTyiii YRKpaiHu 3aKpilla€HO IIPUHITUII PiB-
HOCTi IpaB Ta 000B’EI3KiB ITOAPYKKs. [IpaBo 0MHOTO 3 MOAPYKKA HA YTPUMAH-
Hs, 3aKpinaeHo B crarTi 75 CK Ykpainu. [Topanok peaaizariii nporo nmpasa, KO-
My BiamnoBizmae 060B’I30K OJHOTO 3 IIOAPYKIKS CIIAQYyBaTH aAiMeHTH Helpalle-
3IaTHOMY 3 IOAPYKKs, SIKHUH IT0Tpebye MaTepiaAbHOI JOTOMOTH. TaKUM YUHOM,
IEPIIUM Pi3HOBUIAOM aAIMEHTHHUX ITPABOBITHOCHUH € ITPABOBIAHOCUHU MiXK IIO-
AOpyxekaMm. Y dacTuHi apyri# crarti 51 KoHeTuTyii YKkpaiHu 3aKpiniaeHO B3aEM-
Hi 060B’a3KM 6ATBHKIB i AiTel 3 yrpUMaHHd i MiKAyBaHHS.

TepMiHN «yTpUMaHHS» Ta «IIIKAYBaHHS» € IIHPOKHUMH 3a 3MICTOM i JOCHUTH
HEBU3HAYEHUMH, KOKHA 0c0o0a, KOXKEH YAEH CiMT Ma€e CBOIO ySIBY IIPO 3MICT ITUX
TepMiHiB. Y ciMeliHOMY 3aKOHOOABCTBI 1ie#l 000B’130K HAaOyB 0iABIIIOT KOHKPETH-
3arlii i BTiAMBCA B aAiMEHTHHUX IPABOBiITHOCHHAX.

JpyruM pi3HOBHIOM aAIMEHTHHX IIPABOBIIHOCHH € IPABOBIITHOCHHHU MiXK 6aTh-
KaMHU i AiTbMU. Y YyacTuHi ApyTiit craTrti 51 KoHeTuTywii Ykpainu 3azHadeHo, 1110
6aTeKH 3000B’d3aHi yTPUMYyBaTH CBOIX HiTeH M0 IX MOBHOAITTA. Y OiablIOoCTi BH-
aakiB 6aTbKU 3iHCHIOIOTH el 060B’I30K 106POBiABHO, 3abe3nedyodu iX ycim
HEOOXiTHUM [AS >KUTTSI, HABYAHHS, [IOBHOIIIHHOTO PO3BUTKY. [l06GPOBIABHICTE BH-
KOHaHH4 IIbOT0 000B’I3Ky He Bee OO0 TOTo, L0 AedKi BiTHOCHHU Tpeba BBaXKaTU
HEIpaBOBUMH. A/I’Ke HOPMATHUBHICTE IX 3yMOBA€HA THM, III0 BiAIIOBiIHA HOpMAa
MicTuThbesa B KoHcTuTy1ii YKpainu.

[Tin asiMeHTaMu po3yMieThCa YTPUMAaHHS, IKe ofHa ocoba 3000B’s13aHa HaIa-
BaTH iHIIiH, 3 KO0 BOHA HepebyBae y CiMeHHHX IIpaBOBiIHOCHHAX, 3a HasB-
HOCTi yMOB, HepenbdadyeHUX 3aKOHOM abo JoroBopoM. Y HPUANYHIHT AiTepaTypi 3
ciMeHfHOro IIpaBa 3araAbHOIIPHUHHATHM € ITOAOXKEHHS, 1110 IOHATTS «yTPHUMaHHI»
Ta «aAiMEeHTH» TOTOXKHi. CTOCOBHO aAiMEHTHUX ITPABOBIJHOCHH — 1€ TBEPIKEH-
HS € CIIpaBeIAUBUM [8].

TakuM YHHOM, Cy0O’€KTaMU APYTOTO Pi3HOBHAY AAIMEHTHUX IIPABOBIIHOCHH €
O6aTeKH Ta ix HemoBHOAITHI mitu. I xoya B KoHcrurymii YKpaiHu npsMo Ha3BaHi
came IIi Cy0’€KTH, OKPEMi aBTOPH BBaXKAIOTh, 10 TAYMAYHUTH IO HOPMY JOITyCTH-
MO PO3IIHUPEHO, i BKA3YIOTh, 1110 32 YMOBH, 1110 DATHKH CIIPOMOXKHI HA IIe, Ha HUX
IIOKAQIAE€THCS TAKOXK 000B’I30K YTPHUMYBATH IIOBHOAITHIX AiTEH, IKi IIPOJOBKY-
IOTh HaBYaHHYA i depe3 Ile MOTPeOyIOTH MaTepiaAbHOI HOIIOMOTH [0 [OCATHEH-
HSI HUMU ABaLIATH TPHoX PokKiB (cTrartd 199 CK YkpaiHu), a TaK0OK ITOBHOAITHIX
Hempane3faTHUX [9] oYKy, CHHA, SKi HOTPeOyIoTh MaTepiasbHOI TOIIOMOTH (CTaT-
Ta 198 CK YkpaiHmn).

Y manomy Bumnagky Tpeba OKpeMO BHIIAUTH HEBIAIOBIAHICTHL TepPMiHOAOTII
KOHCTUTYIIIHHOI HOpMU Ta HOPpMHU cimelHoro rmpasa. Y crarti 6 CK Ykpainu na-
€ThCd 3aKOHO/IaBY€e BU3HAYEHHS ITOHSITTS «IiTH». 1le MaAOAiTHI Ta HEITOBHOAITHI
ocobu. Illomo iHmIUX 0Cib, Mmix AKUMH PO3YyMIIOTh TaK 3BAHUX IIOBHOAITHIX miTei,
3aKOHO/IaBellb BXKUBAE TEPMiH «IIOBHOAITHI (Helpalle3fgaTHi) JouKa, CHH».

TpeTiM pi3HOBUAOM aAiMEHTHHX IIPAaBOBITHOCHUH € ITPaBOBIIHOCUHU, 9Ki BU-
HUKAIOTh MiXK ITOBHOAITHIMHU MOYKOIO, CHHOM Ta iX HeIpale3gaTHUMU OaTbKa-
MHU. Y ciMeHHOMY 3aKOHOAABCTBi BUKOHAHHS IILOI0 ODOB’A3KY ITOB’SI3yETHCH 3
daKTOM BifICYTHOCTI A3Kepea iCHyBaHHS, IIeHCil, i He3HaYHOTO PO3Mipy iy 3B’43-
Ky 3 UM — BHUHHUKHEHHS IIoTpebn y MarepiasbHil momomosi (crarts 202 CK
Ykpainu).

OT3Ke, BIAMOBIMHO [0 3MiCTy YacTuH repiroi Ta apyroi crarti 51 Korcturytii
YKpalHu IPaKTUYHO BUYEPIIYETHCH KOAO OCi0, 3000B’A3aHHX ClIAQUYyBaTH aAiMEHTH.

BoagHouac Tpeba 3a3Ha4YNTH, III0 CydacHe CiMeliHe 3aKOHOIaBCTBO Ilependa-
4ae 1 peryaroe OiABII HTMPOKE KOAO aAiMEHTHUX ITPaBOBIIHOCHH.

Cy0’ekTaM1 aAiMEHTHHX IIPaBOBIHOCHH € ¥ iHIIII YAeHH ciM1 i HaBiTH 0cobwu,
gKi IPaKTUYHO HUMH He €. TaKUM YHHOM, Cy4JacHe ciMeliHe 3aKOHOJaBCTBO IIPH
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TAyMadeHHI TepMiHa «daeH ciM’D» crpuiiHaao no3unito Koncruryuitinoro Cyny
Ykpainu, BukaaneHy B PimtenHi Bing 3 uepBHa 1999 poky Ne 1-8/99 y cipasi ripo
odiltitiHe TAyMadeHHd 3a3HadeHoro TepmiHa [10]. BigmosimHo mo 3ramaHOro
pilteHHs 10 YAeHIB ciMi Tpeba BimHOCUTH 0Ci0, aKi mepebyBaroTh i3 CyH’eKTOM
IIpaBa y IpaBOBiIHOCHHAX, IPUPOAa IKUX BU3HAYAETHCHA: KDOBHUMHU (DOAUHHU-
M) 3B’I3KaMH ab0 MIAIOOHUMU BiTHOCHHAMU; IIOCTIMHUM IIPOXKHBAHHIM 3 HUM,;
BEeOEeHHSM 3 HUM CITIABHOTO TOCIiofapcTBa. [0 Koaa YAEeHIB ciM’1 cyb’ekTa Hane-
KaTb #Horo (i) apy>knHa (40A0BIK), iX 6aTPKH Ta OiTH (OCTAHHI — HE3aAE€XKHO Bif
TOTO, YH € IIe iTH Oyab-KOI0 3 IIOAPY2KKs, CITIAbHI UM YCHHOBACHI, HAPOZKEHI y
1Ar00i abo 1mo3a 1marobom). YaeHaMmu ciM’ MoKy Th OyTH BH3HAYeHi ¥ iHIIi ocobu
3a YMOB ITOCTiHfHOI'0O INPOKUBAHHA pas3oM i3 cyb’ektToM, ToOTO He auile #oro (ii)
6Au3bKi ponudi (pigHi OpaTtH, cecTpu, OHYKH, ain, 6aba), a ¥ iHuml pomudi abo
ocobu, gKi He ITepebyBalOTh 3 HUM y 6e3mocepeJHiX POAUHHUX 3B’d3Kax (HEIIOB-
HOPIiAHI OpaTH, CeCTPH; 34Th, HEBICTKA; BITYUM, MadyXa; OMiKyHH, IiKAYBaABHHU-
KU, IaCHHKH, [IaadepKu Ta iH.). He 060B’a3K0BO, 106 BOHKM pa30M BEAH I'OCIIO-
[JAapCTBO, aKe 3a TaKUX YMOB O YAEHIB ciM’i BaiXKO BigHecTH Gparta 4u ce-
CTPYy — HeMOBAd, iHBaaina I rpynu ta iH.

Hiticao, B CK YkpaiHu BCTaHOBAE€HO ILIAUH pan HOPM, SKi PETYAIOIOTH aAi-
MEHTHI IPaBOBIIHOCHHHU He TIABKU MiXK ITOAPYZKKAM, OaTbKaMU Ta AiTEMH, a H
MixK iHmuM#E YaeHamu ciM7i (ouB.: TaaBa 22 CK Ykpainm «O00B’I30K IIO yTPH-
MaHHIO IHIITUX YAE€HIB CiMT Ta poaudiBy).

HeBigmoBigHICTE MiK KOHCTUTYLIHHOIO HOopMoio (ctarTda 51 KoHctutymii YK-
paiHu) Ta HOpMaMM CiMEHMHOTO 3aKOHOABCTBa IMIOASITA€ B TOMY, III0 TEPMiHH,
BXKHUTi B KOHCTUTYLIHHIH HOpMi, a caMe «IOAPYKKA», «0OATBKH», «IiTH», HIIK
He ITiOA9TraioTh PO3IINPEHOMY TAYMAadYeHHIO, i, TAKUM YHHOM, [103a MeXKaMH KOH-
CTUTYILIIHOTO pPEeryAloBaHHS 3aAUINAIOTHCS ITPaBOBIAHOCHHU IIIO0 CIIAAQTH aAi-
MEHTIB, Cy0’€KTaMU SIKUX € iHIII YAeHU ciM’1 Ta poaudi. IKOU B KOHCTUTYIIMHI#
HOpPMi OyAO B:KUTO caMe Ie#l TepMiH «dAeH CiM’I», IKUY BiKe OTPHUMaB TAYMadeH-
HA y BignoBigHoMy pimeHHi Korcrurynitinoro Cymny, Taka KOHCTUTYIIMHA HOP-
Ma OiABII ITOBHO i IIUPOKO chopMyaroBasa 6 KOHCTUTYLIHHNE 060B’I30K 3 Ha-
JaHH4 MaTepiasbHOI JOIIOMOTH THM poaWdaM Ta YAeHaM CiM’i, gKi MaloTh Ha Iie
IIpaBo.

Take MOAOXKEHHS, B CBOIO YepPry, IPU3BOAUTD 0 IPOOAEM, IIOB’I3aHHUX 3 KPH-
MiHaABHO-TIPABOBOIO OXOPOHOIO aAIMEHTHHUX IIPaBOBIIHOCHH.

Y crartax 164, 165 KK YkpaiHu BcTaHOBA€Ha KpUMiHaabHa BiAIOBiZasb-
HICTBh 3a YXHAEHHS BiJl CIIAQTH aAiMEHTIB Ha yTpPUMaHHS OiTed Ta 3a YXUAEHHS
Bi/J] CIIAQTH KOIIITiB Ha yTPUMAaHHS Hellpalle3qaTHUX 0aTeKiB. KpuMiHaabHe mpa-
BO BHKOHYE€ IIIOJI0 iHIIIMX TaAy3eH IIpaBa OXOPOHHY (PYHKIIiIO, TOOTO OXOpPOHSE
IIPaBOBiAHOCHUHHU, BPEryAbOBaHi iHIIIMMHU raAy3gaMHU npasa. Sk 3asHa4das M. Ba-
JKaHOB, HOPMH KPHMIiHAABHOI'O IIpaBa IIOBHHHI I[IAKOM BiAIIOBiZaTH IIOAOXKEH-
"Ham Kouncrurywii. [Tpyu npuHAHATTI HOBUX KPUMiHAaABHUX 3aKOHIB OCTaHHI MalOTh
OyTu cmiBBimHeceHi 3 mpunucamMu KoHCTHUTYIII i He MOXKYTh MaTH 3 HUMH PO3-
6ixxHocTeH [11].

[ificHo, KpuMiHaAbHE IPaBo PO30iKHOCTEH 3 HOPMOIO, SIKA MiCTUTBCS y CTaT-
Ti 51 Koncrurynii Ykpainu, He Mmae. Aae BUHUKAE 3allUTaHHS LI0J0 CIiBBiIHO-
HIEHHS HOPM CiMeHHOTro Ta KpuMiHaabHOTO IIpaBa. CiMelHe IIpaBO PETYAIOE SK
aAiMEeHTHI ITPaBOBIIHOCHHH, TaK i CIIOCOOU BUKOHAHHS aAIMEHTHUX 3000B’s13aHb.
Taxki 3060B’d3aHHS BUKOHYIOTHCH SIK V JOTOBIPpHOMY HOPSAKY, TaK i IIIASIXOM IIO-
CTAHOBAEHHSI CyJOBOTI'O PIillIEHHd y CIIpaBi IIPO CTATHEHHS aaiMeHTiB. Came HEBU-
KOHAHHS] CyJOBOIO PillIEHHS 1 TATHE KpHUMiHaABHY BiAIIOBiHAaABHICTH, IKIIO BO-
HO Mae POPMY 3AICHOTO YXHACHHS BiJ CIIAAQTH BCTAHOBACHHUX DPIIIEHHAM CYIY
KomITiB. BearnocepenHiM 06’€KTOM ITMX 3A0YHHIB € aAiMEHTHI ITPaBOBiIHOCHHU.
91K i Oyab-gIKi IpaBOBIMHOCHUHY, aAiMEeHTHI IPaBOBIMHOCHHHN MAIOTh CBOIO CTPYK-
Typy. | ock came Ha piBHI MexaHi3My KpPHUMiHAaABHO-IIPABOBOI'O PETYAIOBaHHH,
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AKUH [li€ B 3araAbHOOXOPOHHOMY PEXXKHMi, i BUHHKa€ OCHOBHA IIpobaeMa IIof0
BiAIIOBiAi Ha 3amuTaHHA, SIKi caMe aAiMeHTHi ITPaBOBIIHOCHHHU OXOPOHSIE KPU-
MiHaABHE IIpaBo: Ti, III0 Ha 3araAbHOMY PiBHI IlepenbadeHi KOHCTUTYLIIHHOIO HOP-
MOIO Ta IHAWBiZlyaAaizoBaHi HOpMaMM CiIMEMHOI0 3aKOHOAABCTBA, YU Ti, IKi KOH-
CTUTYILI#HOI0O HOPMOIO He IlepeadadeHi, a TIABKH BPeryAbOBaHI HOpMaMU cimeii-
HOro 3akKOHOAaBcTBa? YUui mpaBa Ha OTPUMAaHHS aAiMEHTIB OXOPOHSIE KPHMi-
HaAbHE IIPaBO — IMOAPYKKH, OATHKIB 1 AiTell (KOHCTUTYILIHHA HOpMa) UM iHIITHX
YAEHIB CciM1 Ta pooudiB (HoOpMa ciMeiiHOTO mpasa)?

[TpaBOBiZHOCHUHU — Ii€ BiZHOCHHH, iHAWBiAyaaizoBaHi 3a iX cyb’ekTamMu. Y
HUX BU3HA4YEHO IOPUANYHI IIpaBa i o6os’asku. Lle iHquBinyasizoBaHuil 3B’130K
MiK cy6’eKTaMy — HOCisIMU IIpaB i 000B’aI3KiB BUHHKAE Ha ITiAcTaBl HOpMU mpa-
Ba. SIKII0 B34TH 34 OCHOBY 3araAbHOIIPUMHATE IIOAOXKEHHS, 110 KOHCTUTYIiHHa
HOopMa i € Ti€I0 HOPMOIO IIpaBa, Ha Mi[CTaBi SKOI peai3yloThbCs KOHCTUTYIIHHL
IIPaBOBIMHOCHHU, CY0’€KTH IKUX MAaIOTh y JAHOMY BHIIAAKY: OQHI — 00OOB’sI30K
CIIAATHUTH aAiMEHTH, a iHIIi — iX oTpuMaTH, TO MOXKHa AiNTH BHUCHOBKY, IO
miauii psg cy6’eKTiB, a caMe iHIImi YA€HH ciM 1 Ta poaudi, He MAalOTh KOHCTUTYIIiH-
HOro 060B’SI3KY CIIAQYyBaTH ariMeHTH. HopMaMu ciMmefHOTO 3aKOHOIaBCTBA 1IeH
060B’I30K BperyaboBaHuii. IIpy IbOMY IOPSIIOK CTATHEHHS aAiMEHTIB 3 Ccy0’ek-
TiB aAIMEHTHUX IPaBOBIIHOCHH HiYUM He BiIpi3HAETHCS Bifl IIOPSAKY CTATHEH-
HSI aAIMEHTIB, HAaIIPUKAA, 3 6aThKiB Ha KOPUCTH AiTel. Y TOM 3Ke Jac IrpaBa [ux
0ci6 KpUMiHaABHHM 3aKOHOM HE OXOPOHSIIOTBCS.

SIKII0 6aTBHKO 3AICHO YXHASETHCH Bifl CIIAQTH BCTAHOBACHUX DIIIEHHAM CYLY
aniMeHTIB Ha [iTeHd, To HOTo MOIKHAa MPUTITTH [0 KPUMiHAABHOI BiAIOBiZaAb-
HOCTI.

k1o cBoi aaiMeHTHiI 3000B’s13aHHSI, BCTAHOBAEHI PIllIEHHAM Cyay, HE BHKO-
Hye, HAIIPUKAAJ, IIOBHOAITHIM OHYyK, TO IIpaBO Ha OTPHMAaHHS aAiMEHTIB, fKe
Mae HempalesnaTHa 6abycs, KpUMIHAABHUM IIPABOM HE OXOPOHSETHCH. SIKIIIO
cnpuiiMaTH KOHCTHTYLIHHY HOpMY, nepenbadeny crarrero 51 Koncrurymii Yk-
painu, B To4Hi# BignosigHocTi 1o ii 3MicTy, To 6a0yca He Mae HaBiTh KOHCTHUTY-
LifHOTO IIpaBa Ha OTPUMAaHHA MaTepiasbHOI JOIIOMOTH.

Ha HemoAikm B YMHHOMY 3aKOHOZIaBCTBI 110710 KPUMiHaABHO-IIPaBOBOI 0XOPO-
HU aAiMEHTHUX IIPaBOBIJHOCHH BKadye M. XaBpOHIOK, SKHUH, 30KpeMa, ITHIIIE,
1o 3rigao 3 CK Ykpainu 060B’d30K yTpUMyBaTHU HEIIOBHOAITHIX abo Hempalle-
3IaTHUX OiTe#l HecyTh He Aullle 6aThKH, a # i’ ocobu (mig i 6abycsa, mauyxa i
BITYMM, IOBHOAITHI 6paTH i cecTpu, ocobu, y ciMi SKUX BUXOBYBaAacs AUTHHA).
Tomy nmo crarti 164 KK Ykpainu Tpeba BHecTH BimmosimgHi 3minu. Y crarti 165
KK Ykpainu He BpaxoBaHO, 110 Bignosiguo no CK Ykpainu (crarti 75, 76, 99,
266, 267, 270 Ta iHmi) npaBo Ha YyTPHUMAaHHA (aAIMEHTH) MOXKYTb MaTH TaKOK
Hemnpalle3qaTHi: OQUH 3 IIOAPYKKsI, y TOMY YHCAi ITicAS po3ipBaHHS I11AI00Y; 6pa-
TH i cecTpy; Madyxa i BiTuum; 6aba i aixg Tomro. CycriabHo Hebe3meyHi faii, ki mo-
ASITAIOTH Y 3AICHOMY YXHWAEHHI Bifl CIIAQTH aAIMEHTIB IlepeAideHHM ocobaM, Ta-
KO MaloTh OyTH KpuMiHaaizoBaHi [12].

Tpeba Bin3HaYHUTH, 10 I1e HE €AMHA ITpobaeMa, SKa BUHHUKAE IIPU 3aCTOCYBaH-
Hi crareit 164, 165 KK Ykpainu. Cam 3MicT nepenbadeHol HUMH O3HaKH «3Aic-
He», IKa Mae€ OLIIHOYHHI XapaKTep, BUKAUKA€E IIPoOAEMH ITPU 3aCTOCYBaHHI, Ha
110 BKa3yloTh cynai [13]. KpiMm Toro, mpu aHaaizi HOpMU CciMeHHOT'0 3aKOHOIaB-
CTBa II0CTAa€ NMUTAHHS IIPO HAAMIpHY KPUMiHAaAI3allil0 JaHOTO BUAY IIPaBOIIOPY-
meHb. OTIKe, Ha MiACTaBl BUKAAIEHOI'0, BBAYKAEMO 3a IOTPiOHE BKa3aTH HA Ha-
ABHICTB IP0OAEMH HEBIAIIOBIMHOCTI KOHCTUTYIIHHOI HOPpMH Ta HOPM CiMe#HHOTO i
KPHUMIHAABHOTO 3aKOHOAABCTBA IIOA0 IIPABOBOTO PETYAIOBAHHS aAIMEHTHHX
IIPaBOBiMHOCHH.

Ha mamy aymky, Tpe6a po3IIHPUTH 3MiCT KOHCTUTYIIMHOI HOPMH, III0 J03BO-
AVTBH BKAIOYHTH J10 Hel BCi Cy0’eKTH, Ha IKUX [TIOKA3IA€THhCS KOHCTUTYIIIHHNHI 060-
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B’I30K Ha/aBaTH MaTepiaabHY AOIIOMOIY YA€HaM CiM7, iHIIMM poaudaM, SKi €
HeITpale3faTHUMH i HoTpebyIoTh MaTepiaabHOI JOIIOMOTH.

Lle macTs 3Mory BHeCTH 3MiHU A0 crateit 164, 165 KK Ykpainu Ta BCTaHOBUTH
KPUMiHaABHY BiAIIOBiJaAbHICTb 32 YXHUAE€HHS Bifl CIIAQTH aAiMEHTIB, BCTAHOBAE-
Hy pimteHHaM cyay. BaaHKeTHHN XapakTep AUCIO3HUIlI HOBOI KpUMiHaABHO-IIpa-
BOBOI HOPMH ZI03BOAHUTDH 3aCTOCOBYBATH Ii y OyIb-IKOMY BHUIIIKy HEBUKOHAHHS
aaiMeHTHUX 3000B’s13aHb (32 HAIBHOCTI iHIITMX KPHUMIHOYTBOPIOIOYHX O3HAK).
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A0 NUTAHHA
MPO 3MICT KOHCTUTYUIUHOI O NMPABA HA XUTTSA

H. lWeneneBa,
OOKTOpaHT Kadpeapun Teopil KpMMiHanbLHOro npasa
HauioHanbHOI akagemii BHYTpILLHIX cnpaB YKpaiHu,
KaHAMAAT LPUANYHUX HayK, AOLEHT

Koncrurylia Ykpainu y crarTi 3 HAa#BUIIIMMH COLiaABHUMH I[iHHOCTSIMH Ha-
3UBa€ KUTTH, 3[J0POB’d, Y€CTh i NAHICTb, HEAOTOPKAHHICTE i O€3IeKy AIOIMHHU.
[TocTae 3anuTaHHg: YOMY CEpel HaWBUIIMX COLiaABHUX IiHHOCTel OCHOBHOTIO
3aKOHY YKpalHM HeMae BKa3iBKU Ha cBoboxy? OcHOBHUE 3akoH PemepaTuBHOI
Pecniybaikm Himeuunna Bin 23 TpaBHA 1949 poKy, HANIPHUKAA, IPIMO IIPOTOAO-
urye, 110 cBoboga ocobu € HeJOTOPKAHHOIO (YacTUHA ApyTra craTti 2). Ko 1o-
ragHyTH Ha KpumiHaabHUY KozeKC YKpaiHu, IOKAUKAHUY OXOPOHSTH HaWBHIIL
ColliaAbHI IIIHHOCTI HAIIIOTO CYCIIIABCTBA BiJ 3A0UMHHUX IIOCATaHb, TO HUM Ile-
penbadeHo IocATaHHsS Ha BOAIO 0coOu B okpeMoMy posmiai III «3aoumHM mpoTn
BOAi, gecTi Ta rigHOCTi 0cobm». Y TOM Ke Jyac y HbOMY BiACYTHI Oyab-1Ki HOPMH,
110 TTepeabavyaroTh IOCATaHHS Ha Y9eCTh i TiaHicTh ocobu. Bimomo, 110 Taki migH-
HSI IPOTH YECTi i TIAHOCTI AFOAUHY, SIK obpasa i HaKAel, JeKpUMiHaAi30BaHO. AK
YSBASIETBCSI, 3a3Ha4YeHi 0OOCTaBUHU CBig4YaTh IIPO IporasnHy B KoHcTuTytiii Yk-
paiHu i Ipo HEeAOAIKY KPUMiHAABHOTO 32KOHY.

[Ipu 3’acyBaHHI MUTAHHS IIOJIO OIIHKH BasKAMBOCTI OKPEMHX i3 3a3HAYEHUX
colliaAbHUX I[IHHOCTeH, Ha Hallly AyMKY, HEPiAKO MOIIyCKAETHCH CYO'€KTUBHUHI
miaxin. KoxkHa AIOAMHA Mae CBOE BAACHE CTAaBACHHS [0 XKHUTTsI, CBOOOAM, decTi
i rinHocTi. Ilpuragaiimo aereHmapHoro E3oma, mas gxkoro KuTTs Oyao Himmo 6e3
cBoOomu. 3a 00’€KTHUBHOTO MiAXOMY iepapXisd IIHHOCTEH y KOKHOMY CYCITIABCTBI
BU3HAYAETHCH [AEP3KABOIO i 3aKPINlAIOETHCS IIpaBoM. Y i iepapxii HaWBHUIIOIO
IIHHICTIO € XUTTS AIOIMHHU.

Koncruryuia Ykpainu 1996 poky mig BIAMBOM TyMaHICTHYHHUX TeHAEHIH
PO3BUTKY HAyK I'yMaHITaApHOTO CIIPIMyBaHHsd, a TaKOXK MiKHaAPOLHUX CTaHOap-
TiB y raay3si IIpaB AIOAUHU — 3arasbHoi Aekaapaliii npaB AroauHu 1948 poky,
MixkHapo HOIO ITaKTy IIPO EKOHOMIYHi, COIliaAbHi i KyAbTYpHi TpaBa 1966 poky
TOILIO 3aKpilTuAa B po3miai I (craTra 3) BUZHAHHS KUTTS AIOUHU HAWBHUIIOIO CO-
IiaABHOIO IIIHHICTIO B YKpaiHi, a B po3miai Il (ctarTa 27) — nmpaBo Ha KUTTS IiA-
KOM OOTPYHTOBAHO BU3HAETHCS aDCOAIOTHOIO IIiHHICTIO CBITOBOI IIUBiAi3allii, aa-
JKe BCi iHIII ITpaBa BTpadaloTh CEHC i 3HaYEeHHs Y BUIIQIKy HACTaHHS CMEPTi AIO-
OUHU.

[IpaBo Ha KUTTH TPUBaAUH Yac He OTPHUMYBaAO 3aKOHOIABYOIr0 3aKPIillA€HHH
9K B YKpaiHi, Tak i B iHINX KpaiHax cBiTy. 3a Beankoro XapTi€o BOABHOCTEH ¥
XIIT cToAITTI BBazKaAOCs, 1110 B HEPIIY Yepry HEOOXiMHO 3aKPiTUTHU rapaHTii oco-
6ucroi HegoTopKaHHOCTI. Ilim yac Beaukoi ppaHITy3bKOi peBOAIOL] PiBHICTH i
cBOOOMA OyAHM IIPOTOAOILIEHI OCHOBOIIOAOKHHUMH IliHHOCTIMH. Auile B [lekaapa-
1ii He3aAelKHOCTi, IPUUHATIH 4 AunHa 1776 POKy TpPHUHAALSLTHBMA IITaTaMH
AMepuku, BIieplile IIPO3ByYaAH Taki caoBa: «Mu Buxonumo 3 Tiei camooueBuAHOI
iICTHHU, 110 BCi AIOAYU CTBOPEHI PiBHUMU i HazgiaeHi TBoplieM IEBHUMHU HEBiO4y-
JKYBaHHUMU IIpaBaMH, 00 YHCAA SKHUX BiTHOCATHCS XKHUTTs, CBoOOa i MparHeHHs
10 IIACTS».
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[Ipore BopomoBK Maiizke TBOX CTOAITE IIPABO Ha KUTTH He 3HAXOAUAO 3aKPiIl-
A€HHS B KOHCTHUTYLIMHUX aKTaxX KOMAHOI mepkKaBU cBiTy. B nmomaarimomy y 3a-
raAbpHiN mekaapartii mpaB aAroguHE 1948 poky 1ie npaBo HabyBae popmu cy0’ek-
TUBHOTO: «KOXKHa AI0AWHA Ma€ IpaBo Ha XUTTS.

MixkHapoaHe BU3HAHHA ITpaBa Ha XKUTTS CTAAO IIOLITOBXOM JIAS 3aKPilIA€HHS
Horo B KOHCTUTYIiaxX paay kpain ( PPH — 1949 pixk, Icnania — 1978 pik ToI10).
Ane mo 3xomHOI KOHCTUTYILI paAsHCHKOI J0OM BOHO BKAIOYEHO He Oyao, Xoda B
HAYKOBHUX [3KePeAax IOPYIIYBAAOCS TUTAHHS IIPO HEOOXiHICTh BHECEHHS TaKO-
ro noroBHeHHs 10 Koncruryiiii CPCP i CPCP 6paB yuacts a0 IpueaHYBaBCS 10
MIXKHapOTHO-IIPABOBUX NOKYMEHTIB, V SKHUX 3aKPilIAIOBAAOCS IIPAaBO Ha KUTTH.
Y KOHCTUTYIIIX PaAsgHCBHKOIO IIePioAy OCHOBHA yBara IPHIIiATIAACS COIiaAbHO-
€KOHOMIYHHUM IIpaBaM I'POMaJsH.

[ITo cTaHOBUTH 3MICT IIpaBa Ha KUTTS AIOJIUHU Ha CHOTOAHIITHIN NEeHb, € HEBU-
3Ha4YeHUM. Ha mepIimi moraasm, 1e mpaBo Ha 3aXUCT KUTTS Bifl 3A0YMHHUX I10CH-
raub. [IpobreMa KpUMiHAABHOI BiAIIOBiHaABHOCTI 3a BOUBCTBO Oyaa i 32AWIIIAETD-
ca akrtyasbHOO. YuaHHYN KK YKpainu nepenbadae psam CKAagiB 3A0UHHY, OCHOB-
HUM ab0 10IATKOBUM 00’€KTOM SIKUX € JKUTTS AIOAUHHU. B 0HUX BUIIAAKAX IIPO-
TUIIpABHE I1030aBACHHS AIOJIMHU JKHUTTS OXOIIAIOETHCS OMHIEI0 KPUMIHAABHO-
IIPaBOBOIO HOPMOIO (Hampukaam, crarTi 112, 115—119, 348, 379, 400 KK ). B iu-
IUX — OITHHS, IOEAHAHI 3 YOUBCTBOM, ITOTPEOYIOTH KBaAidiKallil 3a CyKyIIHICTIO
3A049HHIB. [IpOoTH BU3HAHHS KUTTA AIOJHHU [0AATKOBUM O0’€KTOM ITOCATAHHS B
OBOOO’€EKTHHUX CKAQAX 3AOYHMHY B AiTepaTypi 3’dBHAMCA 3amepedeHHd. Tak, 30-
kpema, A. Kpacikos, T. HypkaeBa BBazKarTh, 110 KOAH Y TBOOO’€KTHHUX 3A0YHMHAX
CTpasKaaloTh IpaBa i cBoOOaU AIOAWHHM, BU3HAHI KOHCTUTYIli€I0 HAHBUIIIOO IiH-
HICTIO, TO HAa3UBATH IX JOAATKOBUMH 00’€KTAMH HEKOPEKTHO.

3 HaIloi TOYKH 30py, TaKa IIPOIIO3HUllid € HENPUHHATHOI0. BigoMo, 1110 0CHOB-
HU 00’€KT MOCSATaHHS BU3HAYAE MiCIle KOKHOI KPpUMiHAABHO-IIPABOBOI HOPMU B
cucrteMi OcobanBoi yactuau KK. Bu3HaHHA JKUTTSI AIOAUHU OCHOBHHM 00’€KTOM
IIOCHATAHHS B YCiX KPUMiIHAABHO-IIPABOBUX HOPMAaX, [I€ IIOCSATaHHAM 3aII0JiI0€Th-
Cd CMEPTh AIOAUHU, IIPU3BEAO O 10 TOTo, 110 IepeBaskHa OiABIIICTh 3A0YHUHIB IIe-
peTBopuAacs 6 Ha 3A0YMHU ITPOTH KUTTHI AIOAUHU. XapaKTEePUCTUKA 3A0UNHY K
OBOOO’€KTHOTO BU3HAYAE CTPYKTYPY HOro cKaamy, miciie B cucteMi OcobauBoi
vyacTuHHA KK, CBiM4YHTE NIPO MHiBUIIIEHHS HOr'0 CYCIiABHOI HeOe3IIeYHOCTI.

BcranoBaeHHSIM KpUMiHAABHOI BiATIOBiIAABHOCTI 3a IMIOCATAHHS Ha KUTTH
IpobaeMa 3’ACyBaHHS 3MICTy IIpaBa Ha KUTTHA He BU4epIyeTbcd. [locTae nuraH-
HSI IPO HEOOXIMHICTD MEPETAINY TPAAUIIIHHUX MiAXOAiB 10 BCTAHOBAECHHS IT0YAT-
KOBOTO i KiHIIEBOTO MOMEHTIB XKHUTTS AIOJUHU 3 OTAAAY Ha OYPXAUBHUM PO3BUTOK
MEAUIUHU B Cy4aCHUX yMoBax. [loTpebye 3’saCyBaHHS i 3MiCT IIpaBa AIAUHU Ha
cmepThb. CyCITiABCTBO Ma€ BH3HAYUTHCH y CBOEMY CTaBACHHI 1m0 aboptiB, camoryo-
CTBa, eBTaHa3il. BupilieHHd 1IMX aCIeKTiB TaKoro, HauebTo qobpe 3HafoMoro, Io-
HATTH, 9K «IPaBO HA KUTTS», HAIIOBHUTH HOr0 HOBUM IIPABOBHUM 3MiCTOM.
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AN HOTATOK
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