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BCTYII

BinbuicTe TpyAHOILIB, 3 IKUMU CTUKAIOThCS IPAaBOOXOPOHHI
OpraHu Ta Cy/iM IiJi 4ac KpUMiHaJbHO-IPaBoBoOi KBasidikariii, 30k-
pema ¥ kBaJsidikalii mOBTOPHOCTI 3/I04MHIB, BUKJIHUKaHI HESICHICTIO
i cynepeyHicTI0O YUHHOTrO 3aKOHOJaBcTBa. CkaXkiMo, Mi>k HOpMaMH,
AKI BU3HAYalOTh NOHATTH «IIOBTOPHICTb 3JIOYHMHIB», «CYKYIHICTb
3JI0YMHIB» Ta «pelUIUB 3JI0YUHIB», BUHUKJIY MIEeBHI KoJi3ii. Ik Ha-
CIiZI0K, Hi B Haylli KpMMiHaJILHOTO MpaBa, Hi ¥ MIPOB0O3aCTOCOBHIN
NpPaKTHUL HeMae OJHO3HAaYHUX BIiANOBiZleN 100 KpPUMiHAJbHO-
IPaBOBOI OL[iHKM BUMHEHHS 0C0000 AEeKIbKOX TOCATaHb.

Pasom 3 THM, y KpUMiHa/JbHOMY 3aKOHi He BH3HA4€HO fK
3AiACcHIOBATH KBaJidikalito MoBTOPHOCTI 3JI0YMHIB, AKUMU MPaBU-
JIaMU IpH [[bOMY KepyBaTucs. Pi3Hi migxoau a0 kBanidikarnii Takux
3JIOYMHIB 3allpONOHOBAHO y mocTaHoBax Ilnenymy BepxoBHoro
Cyny YxkpaiHu Ta B IOpUAUYHIN jiTepaTypi. Lle, cBo€t yeproto, npu-
3BOJIMTH /10 MIOMUJIOK YV KBastidikail 3/104MHiB, mopylieHHs npas i
cB0O6O/ rpOMaZifiH Ha CTaAisiX JOCYyA0BOTO Ta CyZ0BOT0 CJiJCTBa, a
TaKO0 IiJi 4ac NpU3Ha4YeHHSA TI0KapaHHH.

[lonpu yBary HaykoBLiB /1o kKBastidikauii 37104MHIB, mpobie-
MHUX NUTaHb KBasidikanii moBTOpHOCTI 3/I04MHIB KOMIIJIEKCHO He
posrigaanu. lllonpaBaa, oKpeMi aceKTd IbOr0 MUTAHHS BUCBIT-
JIOBIH MPU AOCTPKEeHHI Tpo6JieM MHOXUHHOCTI CyCHiJIbBHO He-
Ge3neyHux AiiHb, 30KpeMa, M.l baxkanos, P.P.Tlaniak6apos,
[1. C. Jlaresib, M. A. €dimos, 0. 0. Kpacikos, I'. . KpiBosianos, 3. A. Hiko-
jaeBa, I.I1. HoBocenos, H. K.Cemepnena, 0. H. I0mkoB, A.C. ®po-
JoB, E. 0. ®posioB. Y KpuMiHa/ibHOMY NpaBi 6araTo BUYeHUX, fAKi
NPUCBSATUIM CBOI pali 6e3nocepeJHbO CYKYMHOCTI Ta peLUUBY
3JI0YMHIB, TOPKaJMCA | MUTaHb MOBTOPHOCTI 3yi04MHiB. Lle, no
npukiaay, H.B. Anies, 10.l. Butko, M.l Baym, T.M. Kadapos,
JI. H. KpuBouenko, O.C. HikidopoB, M. O.Ctpyukos, TI.T. Tkere-
aiagse, 0. M. flkoBses.
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Y Mexax BYEHHSI NMPO KpUMiHAJIbHY-NPABOBY KBaJidikamiro
3arajioM, oKkpeMi nuTaHHs1 KBaJidikallii TOBTOPHOCTI 3/104MHIB 10-
cnipkyBanu: @.T. Bypuak, f. M. bpaitnin, b. C. Bosikos, JI. [I. TayxmaH,
0. A.Tepuenson, B. M. Kyapssues, b. A. Kypinos, C. A. TapapyxiH.

3BepTasUCh 10 NUTAHb KBaJlidikanii MOBTOPHOCTI 3/I0YMHIB i
BUeHi, IKi MPUCBATUIMN CBOI pOGOTH JIeIKUM NMUTAHHSIM KPUMiHaJb-
Hoi BiZiMOBiia/IbHOCTI 3a oKpeMi cksaau 37104uHiB. lle C. B. BoponiH,
B. 0. Baagimipos, I'. A. Kpirep.

Ha cy4acHoMy eTani po3BUTKy KpHMiHaJIbHOTO IIpaBa 3Hady-
HUM BHECOK y BUpillleHHs Npo6JieM KpHMMiHa/bHO-IPAaBOBOI Xapak-
TEPUCTUKH MHOXXHHHOCTI, 30KpeMa OBTOPHOCTI 3/I04MHIB, 3p06UIH
y CBOIX Npansx ykpaiHceki ByeHi, a came: O.O./lynopos, I.O. 3in-
veHko, 0. B. ibina, M. U. KoprkaHcekuii, B. B. KysHenos, O. K. Mapih,
M. 1. MeabHuk, B.O.HaBponbskuii, A.B.CaByenko, T.I. Co3aHCbKUH,
A. A. CtpmxeBchbKa, B. 1. Trotiorin, I1. JI. @pic, M. . XaBpoHtok. CyTTe-
BUI BHECOK Yy JIOCJi/PKEHHSI LIMX MUTaHb 3pOOUJIM TaKOX POCichbKi
BUeHi, 30kpeMa, . b. Araes, K. 0. BopuceHko, €. I'. BacunbeBa, A. Bace-
noB, €.1.MaiopoBa, P.b.IletyxoB, M.B.IlnotHikoBa, O.I. Pscos,
B. B. CagiHn, P.O. Canincekuii, T.T. YepHenko, €.T. lllkpegosa. ¥ Toi
Ke Jac Cleljia/IbHUX JIOCTiKeHb Mpo6JieM KBasidikariii moBTopHOC-
Ti 3JI0YHMHIB HEMAE.

[IpoTe 1i TeopeTHU4Hi po3pOOKH MepeBaXKHO BU3HAYAIHU I0-
HSTTS MOBTOPHOCTI 3JI04MHIB, KpuTepil 11 ki1acudikauii, Micie mno-
BTOPHOCTI cepej, iHIIMX BUJIB MHOXWHHOCTI 3JIOUMHIB, BifMexy-
BaHHS NOBTOPHOCTI 3JIOYMHIB BiJ CYMDKXHUX NOHATBH. Bopnodac
CIOCTepira€Tbcs BiICYTHICTb €UHUX YiTKO cHOPMYIbOBAHUX Mpa-
BUJI KBastidikallii moBTOpHOCTI 3/104MHIB Ta pparMmeHTapHUH Xapa-
KTep IX AOCTiAKEeHHS.

OTxe, cuTyalid, AKa CKJajJacd B 3aKOHOJABCTBI, Hayli Ta
NPaBO3aCTOCOBHIM MpaKTHUIIi, 3aCBiUye HeOOXiAHICTh TAa CBO€YaC-
HiCTb MPOBE/IEHHS] KOMIJIEKCHOTO JIOC/Ii/[P)KeHHsI Tpo6JieM KBastidi-
Kauil IOBTOPHOCTI 3/I04HHIB.

MeTa MoHorpadgidyHOro AOCIiKeHHS — pO3pO6UTHU IPaBuUJIaA
3aCTOCYBaHHS KpPHMiHaAJbHOTO 3aKOHY Mif yac kBaiidikanii mo-
BTOPHOCTI 3JI04MHIB. ¥ 3B’13Ky 3 LIUM po6oTa 6y.Jia 30pieHTOBaHa
Ha TNOCTAaHOBKY i pO3B’I3aHHSl TaKUX 3aBJaHb: BU3HAYWUTH CTaH
pO3po6KM NMUTaHHA KBaJidikaiil mOBTOPHOCTI 3JI0YMHIB Y OPHU-
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JAWYHIN JiTepaTypi; NpOCTEXUTHU €BOJIIOLiI0 BUKOPUCTAHHS IO-
HATTA NOBTOPHOCTI 3JI0YUHIB Yy pi3Hi iCTOpUYHI nepiojU B 3aKo-
HO/IaBCTBi Ta HAYKOBUX /IPKepeJax; AOCTiJUTHU 3apyO6i>KHUM J0CBif
persiaMmeHTalii TOBTOPHOCTI 3JI0OYMHIB Ta mpaBuJ ii kBasidikamii;
BHU3HAYUTH MicClie IOBTOPHOCTI 3JIOUUHIB Y CTPYKTYpPi MHOKHWHHO-
CTi 3JI0YUHIB Ta IPOBECTU PO3MeKYBaHHA IOBTOPHOCTI 3JIOYMHIB i
HU3KU CYMDKHUX MOHATH; BCTAHOBUTH He0oOxiAHi i JocTaTHI 03Ha-
KW MOBTOPHOCTI 3JIOYUHIB 3a KpUMiHaJIbHUM NpaBOM YKpaiHU Ta
coopmysroBaTH Ii MOHATTS; CHOPMYJIOBATH OPUAUYHO 3HAUYILI
KpuTepii NMoAiJly MOBTOPHOCTI 3JI0MMHIB Ha BUAU Ta IMPOBECTHU
kJacudikaiio 3a [UMU KPUTePiSIMU; poaHasli3yBaTH BIJIMB MO-
BTOPHOCTI 3JI0YMHIB y NpaB03acTOCOBHIN AisJIbHOCTI Mij 4ac BU-
pilleHHs1 NUTaHb KBaJidikallii 3/I04MHIB; pPO3pPOOUTH NpaBUJIA
kBastidikanii mMOBTOPHOCTI 3/104MHIB; cHOPMYJIIOBATH MPOMO3UILii
Ta peKoMeHJauil 11010 BAOCKOHAJeHH KPUMIHAJIBHOTIO 3aKOHY Y
BUpilleHHI NUTaHb KBaidikaiil TOBTOPHOCTI 3/104MHIB.

OcHOBHIi NoJIO’)KeHHS1 i1 BUCHOBKH, BUKJIaJleHi B MoHOTpadii,
MOXXYTb OYyTH BHKOPHCTAaHiI y Hayli KpUMiHAJbHOTO MpaBa - SK
OCHOBA [Jisl MOJAJBLIOTO AOCTi/PKEHHS1 Mpo6JieM MOBTOPHOCTI
3JI04MHIB i mpaBwuJ ii kBasnidikanil; y HaB4aJbHOMY Hpoleci - npu
BUKJIaZlaHHI Kypcy 3arasbHoi Ta Oco6/1MBOi YacTUH KpUMiHaJb-
HOro npaBa YkpaiHu Ta cnenkypcy «llpo6seMu KpuMiHaJIbHO-
npaBoBoi kBaJsidikanii» Ta I/ NiITOTOBKU BiANIOBiHUX METOIU-
YHUX MaTepiasiB, HMipy4yHUKIB, HaBYAJbHUX MOCIOHHUKIB TOILO;
y 3aKOHOTBOPYil AislJIBHOCTI - AJS1 MOJAJbLIOTO BAOCKOHAJIEHHS
yuHHoro KK VYkpainu B 4yacTuHi persiameHTarniii MOBTOPHOCTI
3JIOYMHIB.

OcHoBow MoHorpadii € gucepTanisa «KBanidikauis nosTop-
HOCTI 3JIOYMHIB», 3axyllleHa aBTopoM 29 cepnHsa 2011 p. B cnenia-
sizoBaHiit BueHi /] 35.725.02 B JIbBiBCbKOMY Jiep>KaBHOMY yHiBep-
CUTETI BHYTpILIHIX cnpaB Ha 3[00yTTS HAYKOBOTO CTYNeHs KaH-
AuJlaTa IpUUYHUX HayK 3a cneliaybHicTio 12.00.08 - kpuMiHa-
JIbHe IpaBO Ta KPUMIiHOJIOTiA; KpUMiHAJIbHO-BUKOHaBYe INpaBo.
IIpy 1bOMy aBTOpP IOBHICTIO YCBiJOMJIIOE, 1O IOABA CIIOYATKY
aucepTalii, a moTiM i i€l MoHorpadil cTasu MOXJIUBHUM JiHllIe 33
IHINiaTUBY, NiATPUMKU Ta AONOMOTM HAYKOBOI'O KepiBHUKA KaH-
AuJlaTa WpUAUYHUX HayK, foneHTa OsekcaHapa KocTAHTHHOBUYA
MapiHa, IKOMy BUCJIOBJIIOE CBOIO ITUOOKY MOASKY.
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OkpeMi cjioBa BASYHOCTI — HAYKOBO-NeAAaroriyHuM mnparis-
HUKaM Kadeapyu KpUMiHaAJbHOTO MpaBa Ta KpuMiHoJorii Ta kade-
JAPHY KpUMiHa/IbHO-IPAaBOBUX JUCLUIIIH JIBBIBCHKOTO JepKaBHO-
o YHiBepCUTETY BHYTPILIHIX ClIpaB, a TaKOX pelLleH3eHTaM 3a ix
Nopajy Ta KOHCTPYKTUBHY KPUTHUKY B IpolLeci HMifroTOBKU L€l
po6oTu.

[lepw1 HiX mepedTH A0 BUKJIAAYy MaTepiany AOCHiPKEHHS,
CJTiA cKaszaTH, WO BUKJAJAeHI B po60Ti MipKyBaHHS LIO/0 MOBTOP-
HOCTi 3/104MHIB i mpaBuJ 1i KBasidikallii € suIe aBTOPCbKOK KOH-
Lenuiew ix 6a4eHHs, iIKa He MOXKe PO3TJsAfaTUCs K €JUHO PaBU-
JIbHa i He Mae xofHoro odinifiHoro cratycy. ABTOp He NpeTeHAYE
Ha MOBHe BUYEPIaHHS Mpo6sieM 06paHoi TeMH Ta Ha iX 0ZJHO3HAYHe
i ocTaTouHe PO3B’I3aHHS.



Po30in 1

3ATAJIbHI 3ACA1
JOCIIAKEHHSA MPOBJIEM KBAJII®IKALII
ITOBTOPHOCTI 3/1I0YHUHIB

1.1. CraH pgociigxeHHs npo6aeMH KBajidikanii noBTopHoCTi
3JI0YUHIB Y KpUMiHa/IbHO-NIPABOBIi JiTepaTypi

Byay4yn HeBiALIJIBHOK 4YaCTHHOIO 3araJlbHOTO BYEHHH PO
3JIOYMH Ta KpUMiHaJbHY Bi/IOBi/la/ibHICTh, Mpo6ieMa MHOXKUHHO-
CTi 3JI0YMHIB, 30KpeMa NOBTOPHOCTI 3JI0YMHIB, € OJHIEI 3 HAWUBaX-
JIMBIIINX Ta HAWCKJAAAHIIUX y Teopili KpUMiHaAJIbHOrO MpaBa Ta
MpPaB03acTOCOBHINM nmpakTuii. YTiMm, ii gocaiP)keHHI0O B IOPUAUYHIN
JiTepaTypi NIpUAiJIeHO He JOCTaTHbO yBaru. B Hayli Kp¥MiHaJbHO-
ro mpaBa NUTaHHA KBasidikanii moBTOpHOCTI 3/7104MHIB He AoCIi-
JDKyBaJiM Ha MoHorpacdiyHomy piBHi. Ili mpo6semu mopyiyBanu
Jijile B OKpeMUX HayKOBUX CTATTAX, @ TAKO>K 4YaCTKOBO BUCBITJIIO-
Ba/IM B po60Tax, IPUCBAYEHUX JJOCTiI>KEHHIO 3arajbHUX N0JI0KEeHb
kBasidikalii 3/104MHIB, Ta Npanax, y AKUX pPO3rJsjaju 3arajabHi
MUTAHHSA NOHATTS Ta BUJIB TOBTOPHOCTI 3JIOUMHIB.

Y KpuMiHa/JbHO-NIPABOBIiM JiTepaTypi BYeHHSI NpPO NOBTOP-
HICTb 3JI0YMHIB Ha6YJI0 BiJHOCHO CAMOCTiHHOTO i TOBHOI'O PO3BUTKY
Hanpukinii XIX — Ha noyaTtky XX cT. [loyaTok Joc/iKeHHA npo Io-
BTOPHICTb 3JI0YUHIB MOB'I3aHUM 3 IMeHaMM TaKHUX Y4YeHHX, fK:
JI. €. Bragimipos, O. ®. KictskiBcbkuit. Hanpukiaz, mpodecop JI. €. Baia-
AiMIpOB B OJHOMY 3 IeplIMX NiJPyYHUKIB i3 KpUMiHa/IbHOTO IpaBa
X04a ¥ po3IJ/IIHYB OCHOBHI IHCTUTYTH L€l rasysi npasa 3 nosutuii To-
ro yacy, npo6JieMi MHOXXHHHOCTI 3JI0YMHIB MPUALIUB MaJo yBarul.
OpHak, Bxke ToZi BiH 3yIMHUBCS Ha IPAaBOBOMY aHasli3i cuTyauii, aki
MM CbOT'OJIHi pO3I/IALAEMO AAK CyKYIHICTb | IOBTOPHICTh 3/I0YUHIB.

1 Bnagumupos JI. E. Y4ye6HUK pycckoro yrojoBHoro npasa. O6uas 4acTb /
JI. E. Bnagumupos. - X. : Tun. Kansiana u bupronosa, 1889. - C. 97-107.
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[Ipo61eMH MOBTOPHOCTI 3/I04MHIB BUBYaIK Takox M. C. Taran-
ues, C. B. [losuuies, H. /l. CepreeBcbkuyil Ta iHII. Y CBOIX Npansx wi
BUEHi pO3KpHUBA/IM MUTAHHA PO NOBTOPHE BUMHEHHA TOTOXHHX
YU OJHOPIAHUX 3JI0YMHIB, 32 YMOBHY, 1110 Ha IIoNepeJHil 3/104uH OY-
Jla peakllis Jiep>kaBU i 00M/IBa 3JIOYMHHU, NIOB’A3aHi MeBHUM MPOMi-
»KKOM 4acy. B 0CHOBHOMY AMCKyTyBaJy 100 IPOMIXKY 4acy, AKUA
BiZZla/IsIB 3JI0YMH OJIMH Bijl OZTHOTO, X MOTPIOHO BBAXKATHU PELUIHU-
BOM 3JIOUMH, BUMHEHUH Mic/s 3acy/XKeHHS a60 YaCTKOBOTO UM MOB-
HOT0 BiIOYTTS MOKapaHHS 3a NollepeAHil 3J104MH, Y4 Tpeba Mocu-
JIUTH NIOKapaHHSA 332 IOBTOPHUH 3JI04YMH.

Jlo npukaaay, M. C. TaraH1ieB BBa)kaB, 1[0 HEOOXi/HOIO O3Ha-
KO0 NMOBTOPHOCTI € BiIOYTTS MPU3HAYEHOrO CyZ0M MMOKapaHHS 3a
NepuIMi 3JI0YUH MOBHICTIO, a60 xo4a 6 2/3. BUMHEeHHSI TOBTOPHOTO
3JIOUMHY 0C06010, 3aCy/PKEHOI0 3a MOolepeHiN 3JI0UMH, ajlie KOTpa
e He BifOyJia MmokapaHHS, CBIJYUTh NP0 MEHUIMU CTYIiHb CyCHi-
JIbHOI He6e3IeKHU 3JI04MHLS NOPiBHSIHO 3 0c06010, siKa BiAby.1a yac-
TUHY NOKapaHHs, TOMY He MOe OYyTH 3MilllaHe 3 MOBTOpPHicTIOL.
H. [I. CepreeBcbKui, HaBNAKH, BBaXaB, 10 JJisI HASABHOCTI MOBTOP-
HOCTIi 3JIOYMHHUX AiIHb MOTPi6GHO, abW MOKapaHHS 3a MepIIui 3J10-
YUH OyJIO BifbyTe abo 106 OyJia MOCTaHOBA CYAY MPO 3aCyKeHHs
oco6uZ.

Y nopeBoJIOLiHHIH JiTepaTypi BUMHEHHSI 0C06010 MOBTOPHO-
ro 3JIOUMHY PO3TJSAJaJ0oCh K MPOsAB 3J101 BOJIi 0COOH, SIK CXUJIb-
HICTb /10 BUMHEHHS 3JIOYMHIB. TOMy MOBTOPHICTH 3JIOUMHIB PO3-
TJIs/laJIn POCIMChbKi KpUMIHAJIICTH fIK OJIUH 3 eJIeMEeHTIB, IKUU Xapa-
KTepU3ye CyO'€KTUBHY CTOPOHY 3JIOUMHY (BOJIO 3/04uHI). [Ipo
0COGJIMBY 3JIICHY BOJIIO OCOGH CBiIYMJI0O BYMHEHHS TOTOXKHUX YU
OJHOPIAHUX 3JI0YMHIB, BiIOYTTS YaCTUHU YU BCHOTO IMOKAapaHHS
abo 3acyKeHHS 0co6U 3a momepesHiil 37104MH, 3B’SI30K 3JI0UUHIB
3a 4acoM. BogHovyac xapakTep NOBTOPHUX 3JIOYMHIB y4eHi He BHU-
3Ha4yuJu. He 6yJio 3aponoHOBaHO i CTPOKIB AaBHOCTI M monepe-
AHIM 1 moBTOpHUM 3/s04MHOM. Hampuknaaz, H./l. CepreeBcbkuit
BBaXKaB, L0 CTPOKH MOXYTb 36iraTucs i3 3arajbHOI0 JaBHICTIO, i

1 Taranues H. C. O noBropenun npectrymieduit / H.C. Taranues. - CII6. :
UcnenosaHue xypHan MuHucrepcTBa roctunuy, 1867. - C. 61.

2 Cepreesckuit H.Jl. Pycckoe yronosHoe npaso / H./l. Cepreesckuit. - CII6.,
1910. - C. 366.
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MOXYTb BCTAHOBJIIOBAaTUCA ClleljiaJibHO A1 noBTopHOCTIl. Ha gym-
Ky C. B. [lo3Hu11€eBa, CTPOKHU JaBHOCTi MOy Tb OyTH 3aCTOCOBaHi i y
BUIA/IKy HOBTOPHOCTI 3JIOUMHIB2.

Y3araJpHeHH HAyKOBHUX Ipalb Ha NOYaTKOBOMY eTalli
PO3BUTKY KPUMiHa/IbHO-IIPAaBOBOI HAYKHU AAKTh 3MOTY BUAIJIUTU
Taki OCHOBHI MOJIOXKeHHSI MOBTOPHOCTI 3JI0YUHIB: 1) moBTOp-
HiCTb BU3HaBaJIM B pa3i BUMHEHHS 3JIOYMHY Nic/as BiAOYTTS mo-
KapaHHs 3a NonepeHil 3JI04MH; 2) BU3HAYAJIM CIiBBiHOMIEHHSA
MiX paHillle BYNHEHHUM 3JIOUMHOM i HOBUM: [IiSHHS MaJjio OYTH
abo TOTOXKHHUM, abo OJHOpiAHUM i3 momepeAHIM 3JI0YMHOM;
3) obMexKeHHSl CTPOKY Mix BiIOYTHM NOKapaHHAM | BUMHEHUM
HOBUM 3JI0UMHOM. Llell aHa/1i3 moKa3ye, 1110 NOHATTA NOBTOPHOC-
Ti 3arasiom 36irajiocs 3 MOHATTSM PeLUIUBY.

[3 1917 p. po noyaTky 30-x pokiB XX cT. criocTepiranucs pisHi
MiAXOAU 0 PO3yMIHHS MOBTOPHOCTI 3JIOYMHIB: BiJi OTOTOXXHEHHA
NOBTOPHOCTI 3 peliuIUBOM 3JIOYMHIB i 0 pO3MeXyBaHHA LUX I10-
HATb. B. KydaeB nucas, BkuBal4u TepMiH «[IOBTOPHI 3/I0YMHUY,
MU HaZlaEMO MOMY GiJbIlI IMIMPOKOT0 3HAYEHHS, HK NOHATTIO «pe-
LUAUB»3,

Hanpuxkaag, A. H. TpailHiH 4iTKO po3MeXOBYBaB HNOHATTH
NOBTOPHOCTI 3/JI0UYMHIB Ta MOHATTS peLyAuBY. BueHUl BBaxas,
mo KK PCOCP 1926 p. MicTUTh M0JI0XKEHHS i IpO NOBTOPHICTh
3JIOYMHIB, 1 Ipo peuuAuB. Y THUX BUNAJKax, KOJHU MOBTOPHICThb
3JIOUMHIB BIJIMBaJa Ha KBajidikaljiro cycnisbHO HebGe3meyHUX
JifHb, Ma€ Miclle pelluAUB 3JI04MHIB. A y BUIIaJIKaX, KOJIU IIOBTO-
pHe BUMHEHHS 3JI0YMHY BU3HAYAJIOCh SIK OOTSKY0Uua 06CTaBUHA,
MaJjia Miclle MOBTOPHICTh 3JI04MHIB. Ik 060B’sI3KOBi 03HAKH pe-
UAWBY HayKOBellb BUiIsAE: 1) BiAOYTTS MmokapaHHs 3a nomepe-
JHIN 3JI04MH; 2) HEOAHOPiAHICTH MoNepeJHbOTO i HACTYMHOTrO
3JIOYMHY. A NOBTOPHICTh, HA HOT0 JyMKY, MOJ/INBA JIMIIE 33 O
Hi€l yMOBUY — OJHOPIAHICTDb MONEepeJHbOTO I HACTYNIHOTO 3JI0YH-

1 Cepreesckuit H. Jl. Pycckoe yronosnoe npaso / H. /. Cepreesckuit. — CII6.,
1910. - C. 367.

2Tlosubiues C. B. OcHoBHBle Hayasla HayKd YroJoBHOro mnpasa /
C. B. [lo3nubimes. - M. : A. A. Kapues, 1912. - C. 631.

3 Kydaes B. IloBTopHble mpaBOHApylLleHHUs HeCOBEPIIEHHOJETHUX [
B. Kydaes // IIpaBo 1 xu3Hb. - 1924. - Ne 1. - C. 75.
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Hy. ®aKT 3aCy/>)KeHHS YU BiAOYTTS MOKapaHHS [Jisl IOBTOPHOCTI
3JIOYMHIB 3HaYeHHd He Mael,

10. 1. BuTko 3a3Hayvas, 10 B KK 1926 p. nepenbadeHa Bijmno-
BiZla/bHICTh 3a Taki BUJM MOBTOPHOCTI: MOBTOPHICTh SIK KBastidi-
Kyl04ya 03HaKa B OKPeMUX CKJIaJIax 3JI0UUHY; MOBTOPHICTb y dopMi
CYKYIIHOCTI, IKy yTBOPIOBaJIU Pi3HOPiZHI 3/I04MHHU B pa3i BUNHEHHSA
iX 710 3acy/>KeHHS; TOBTOPHICTD IK 06CTAaBUHA, IO OOTIKYE MOKa-
paHHA. OcTaHHS MOTJIa BpaXOBYBaTUCh y BUNA/lKax, KOJU MOBTOP-
HICTb He OXOIJIBAJIACh Hi NOHATTAM CYKYIIHOCTI, Hi TOHATTAM I10-
BTOPHOCTI sIK KBaJlipiKyr0u0i 03HAKU CKJIa/ly 3JI0YUHY?2.

I1. K. KpuBouiein nuuie, 1m0 npouec CTBOPeHH iHCTUTYTY I0-
BTOPHOCTI, SIKMH JIEXXUTb B OCHOBi AudepeHnianii kpuMiHaIbHOI
BiiMOBiZaIbHOCTI Ta MOKapaHHs, 6YB CKJIAJHUM i CylnepeduBUM.
HaykoBellb MOSICHIOE Ile TUM, L0 Y 3B’AA3KY i3 NOIIUpPEeHHAM B 0di-
LiHHIN Npeci AYMKH NPO BiJCYTHICTb Y PaAssHCBKOMY CYCIIJIbCTBI
IPYHTY [JS peluuBy Ta npodeciiHol 3JI0O4UHHOCTI B IOPUAUYHIN
Haylli 6yJiK 3rOpHYTi BCi A0C/iP)KeHHS 1110/10 BUBYEHHS 3JIOYUHHO-
CTi, 30KpeMa NOBTOPHOI. TOMy JOKTpHHAaJIbHI BU3HAYE€HHA [1I0BTOP-
HOCTI 3/JI0YMHIB 6YJIM CyllepeyIMBUMH i OPIEHTOBAaHUMHU NepeBaXKHO
Ha Cy/Zl0BY IIPaKTHUKY.

CyTT€BO BIJIMHYB Ha PO3BUTOK MNOHSATTS MOBTOPHOCTI 3J10-
yuHiB [Inenym BepxosHoro Cyany Ykpaincbkoi PCP nocraHoBoMW0 Bij,
20 rpyaHsa 1927 p., B sKiM cyfAoBUM opraH Brepiie aaB odiniliHe
pO3’siICHEHHS1 MOHATTS MOBTOPHOCTI 3JI0UMHIB 3a KpUMiHaJbHUM
koZiekcoM. «[lOBTOpDHICTIO BU3HAETHCA BUMHEHHS 3JI0OYMHY Hic/A
TOTO, SIK Ta X 0c06a BUMHHWJIA paHillle OJHOPIAHUNA 3JI0YMH YU JEeKi-
JIbKa OJHOPiHUX 3JIOUMHIB». 3 MOCTAaHOBU BUILJIMBAE, 1110 MOBTOP-
HICTb CKJIaZ,al0Th OAHOPIJHI 3/104uHU. B 11ili >)xe nocTaHoBi [linenym
BKa3as, 110 «OJHOPIJHMMH BBAXKAKOTbCA 3JIOUYMHH, B AKUX NIpeAMe-
TOM IOCATAHHA € OZHA 1 Ta K rpyna nopyuleHux intepecis». | Tomy
OJTHOPIIHUMHM 3JI0YMHAMHU € Ti, sIKi nmepeabavyeHi 0JJHUM PO3AiI0M
KpuminansHoro Kogekcy.

1 TpaiiauH A. H. YrosioBHoe npaBo. O6mas yacts / A. H. TpaliHun. - M. :
MI'Y, 1929. - C. 288.

2 BeiTkO 10. U. [loHATHE peninANBa NpeCcTyNJeHUH: HCTOpUYecKbIi ouepk /
0. U. BeiTko. - CapaToB : U3x-Bo Capart. yH-Ta, 1978. - C. 60.
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Bxkasana nocranosa [lnenymy BepxosHoro Cyny YPCP BaxxuBa
He TIJIbKM THUM, 1O B Hi¥ I0OKAa3aHO pPO3rOPHYTHM aHasi3 IPUAUIHUX
O3HaK NOHATTA MOBTOPHOCTI 3JI0YMHIB, ajle ¥ THM, 10 B Hi{ Blieplie
3po6JieHO CIPo6Yy PO3KPUTHU COLia/IbHY CyTh TOBTOPHOCTI 3/I04MHIB.

[Ipu6aM3HO TaKe * TJIyMayeHHs MOBTOPHOCTI 3JI0YMHIB Ja-
Bajiocss ¥ y nocraHoBax Ilnenymy BepxoBHoro Cyay CPCP Bifg
19 6epesnsa 1948 p. «Ilpo 3acTocyBaHHsa Ykasy [lienymy Bepxos-
Horo Cyay CPCP Bix 4 yepBHs 1947p.» i Bif 6 TpaBHs 1952 p. «Ilpo
CyZlOBY NPAaKTHUKYy IO 3acTocyBaHHIO YKa3y [lnenymy BepxoBHoro
Cyny CPCP Big 4 yepBHsa 1947 p. «[Ipo KpuMiHa/IbHY BiJNOBia/Ib-
HICTb 32 PO3KpaZlaHHA [lep>KaBHOTO U IPOMaJICbKOT0 MaHHa». Ase
BXXe yepes Jekiibka pokiB Ilnenym BepxoBHoro Cyay CPCP y mo-
ctaHoBi BiJ 28 TpaBHsa 1954 p., «IIpo cy10By MPaKTHKY IO 3aCTOCY-
BaHHIO YKa3y [lnenymy BepxoBHoro Cyny CPCP Big 4 yepBHsa 1947 p.
«IIpo KpUMiHa/NBHY BiANOBiZA/IbHICTb 33 PO3KpPaZlaHHA Jep>KaBHO-
ro 1 rpoMajcbKoro MalHa» NPOIOHYBaB: «PO3KpaJlaHHs JepraB-
HOT'0 ¥ TPOMa/|CbKOT0 MaliHa MIOBUHHO PO3IJIAAATHCA 9K IOBTOPHE,
SIKIIO0 paHillle TakoX 6YyJI0 BUMHEHO PO3KpaJaHHA JiepKaBHOro abo
rpoMazickkoro MalHa». Tak, Kpaji>kka 0COOMCTOro MalHa MOBUHHA
PO3rJIAJATUCA SIK IOBTOPHA, AKILO I NepefyBaa KpaJbKKa TaKoro X
MaiiHa». OTKe, MOHATTS MOBTOPHOCTI 3JI0OUMHIB HalOBHIOBAJIOCSH
NPUHIMIIOBO HOBUM 3MICTOM, a caMe: HU3Ka JisiHb 0OMeXyBasacs
JIMIIE HPUAWYHO TOTOXHHMMHM 3J10d4MHaMM. OfHak srogoM [lienym
3HOBY 3MIHUB CBOIO IO3ULi10, BiACTYNMBIUY BiJ NPUHLUIY TOTOX-
HUX 3JI04UHIB. BignosigHo fo nocranoBu [lnenymy BepxoHoro Cy-
ny CPCP Big 18 uepBHsa 1957 p. «IIpo jeski muTaHHA MO 3acTOCy-
BaHHIO B cyZ0Bill npakTuli Ykasy [lnenymy BepxosHoro Cyny CPCP
Biz 10 ciung 1955 p. «[Ipo kpuMiHa/ibHY BiAmnoOBiAaIbHICTE 3a Jpi6-
He PO3KpaJlaHHA JilepKaBHOI'0 ¥ rpOMa/iICbKOr0 MalHa» po3KpasaH-
HA BU3HAaBa/IOCA MNOBTOPHUM, AKLIO0 MEHII TXKOMY PO3KpaJaHHIO
nepefyBaJio 6iblI TSXKKe NOCATaHHSA Ha BJacHICTb.

Y 3B’13Ky 3 NpUMHATTAM OCHOB KpPUMiHa/JbHOIO 3aKOHO/1aB-
ctBa Coto3y PCP i coto3nux pecny6uik i KpuMiHaabHUX KOZEKCIB co-

1 KpusoueuH II. K. [IoBTOpHOCTE B COBETCKOM YrOJIOBHOM IIpaBe: Teope-
TU4YecKue U npakTuyeckue npobsaemsl / I1. K. KpuBomenH. - K. : Buma mkoua,
1990. - C. 64-65.
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103HUX pecy6utik B 1959-1961 p.p. npo6JyieMH MOBTOPHOCTI 3JI04H-
HIiB Mif1al0ThCA I'PYHTOBHOMY AoCaifpkeHHI0. Ha BiAMiHy Bifg MUHY-
JIOTO, B 3aKOHO/IaBCTBi 60-X POKIiB MOHATTS MOBTOPHOCTI 3JI04YUHIB
poskpuBawTh y 3araibHii (cT. 41 KK PC®CP) i B Ocob6suBiit
(mpumMitku go cT. 89 i cT. 144 KK PCOCP) yactrHax KK coro3nux
pecny6JIiK: 3HaYHO 361IbIINIIACT KIIBKICTh HOPM, LI0 MepeabavyalThb
MOBTOPHICTh K KBasiidikyrouy o6cTaBUuHy. [ 1[boro nepioay xa-
paKTepHa aKTHBi3aLlis HAYKOBOI JislJIbBHOCTI, 3 MOHATTS NOBTOPHOCTI
CTa€ 0JJHUM 3 OCHOBHHX IIpe/IMETIB HAYKOBUX JOC/i/PKEeHb.

Hanpukinni 50-x Ha no4yaTky 60-X pokiB BUXOAWUTb HHU3Ka
dbyHAaMeHTaJlbHUX POGIT, ¥ AKUX JOCTIMKEHO HAUBAKJIMBIII MH-
TaHHS KpPUMIHAJBHOTO 3aKOHOJABCTBA: KBaJsidiKallisi 3JI0YMHIB,
NpU3HaYeHHs OKapaHHSA W 3BUIbHEHHS Bif KpHMMiHa/IbHOI BiANOBi-
JaJIbHOCTI ¥ MOKapaHHs, CHiByYacTh y 3/I04MHI, AudepeHIianis Kpu-
MiHa/IbHOI BiZIOBifa/IbHOCTI Ta IHAUBiAyasi3alis MoKapaHHA
Ta iHIII MUTaHHS, 10 MOB'dA3aHi i3 Mpo6jeMaMu MOBTOPHOCTI
3JI0YMHIB.

[licnsa npuiHATTA OCHOB 3'ABJSETHCA 6araTo HayKOBUX CTa-
Tel, 30kpeMa, I'. AHaikiHa, I. TonTaps, 1. I. opeunika, JI. 3axoxoro,
B. XKryTtoBa, B. Kydaesa, b. A. Haymosga, A. 1. CBinkina, II. CBsaToxiHa,
B. CugopoBa, H.CemepneBoi, H.Co6oss, B.I. Tkauenka, O.M. ®ic-
TiHa, X.lleiiHiHa, Aki NpuUcCBSYeHI TEOPETUYHOMY JOC/iJPKEHHIO
npo6JieM MOBTOPHOCTI 3/I0YUHIB. [AeThcsA PO Po3TJifa/ CliBBiHO-
HIeHHS MOBTOPHOCTI 3JI0YMHIB 3 HEOJHOPA30BUM BUMHEHHSAM 3J10-
YUHY, MTOBTOPHOCTI K KBasipiKyr4ol 03HAKU 3JI0YMHY, BU/IIB IO-
BTOPHOCTI 3/I0YMHIB, KBasidikaliil IOBTOPHOCTi OKpeMHUX 3JI0YUHIB.
OfHak mo3a yBarol BYEHUX 3a/MIIAIOTBCA NMUTAHHS 3arajbHUX
npaBuJ KBasidikanii okpeMux BUAIB 3JI0Y4MHHUX NOCATaHb, 30Kpe-
Ma IOBTOPHOCTI 3JI0YUHIB.

[lonpaBa, fedKi acleKTH IOBTOPHOCTI 3JI0YMHIB po3ragaja-
JIU Mif, yac BUBYEHHS Npo6JeM MHOXMHHOCTI CyclizibHO Hebe3neu-
HUX JisHb. Ckaximo, M.I. BaxaHos, P.P.Taniak6apos, M. EdimoB,
I1. C. larenb, 10.O0.Kpacikos, TI.T.KpiBosanos, 3.A.HikoJaega,
['. II. HoBocesnoB, H. K. Cemepnena, A.C. ®posios, E. O. ®poos,
10. H. IOmkoB po3r/sjanu LUpoKe KOJI0 TEOPETUYHUX | MPaKTHY-
HUX TUTaHb, NOB'I3aHUX i3 XapaKTepPUCTUKOW KpHUMiHaJbHO-
MPaBOBOTO iHCTUTYTY MHOXUWHHOCTI 3JI04UHiB. HaykoB1i aHasi3y-
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BaJIM BUJU OJMHUYHUX 3JI0YMHIB K CTPYKTYPHHUX eJIeMEeHTIB MHO-
KUHHOCTI; JOCJIAKYBaJIM O3HAKU MHOKWHHOCTI 3JI0YUHIB Ta il BU-
J¥; 0OXapaKTepu30BYyBaJIM IIPaBOBi HACJAIAKU MHOXXWHHOCTI 3JI04M-
HiB; pO3rJiSHYJU NUTaHHA 1I KBajidikauii Ta BigMexyBaHHS Bif
CKJIAJHUX OJUHMWYHMX 3JI04MHIiB. [IpoTe, B Teopil KpUMiHAJIBHOTO
npaBa NUTAHHSA WOJ0 MOHATTS MHOXHWHHOCTI 3JIOUYMUHIB, iI BUJIB,
npaBuJ KBastidikarnii, BigMeKyBaHHSI BiJj OAMHUYHUX 3JIOUYUHIB
3aBX/AM OYJIM TUCKYCIHHUMU i loTenep 6araTo 3 HUX HE MalThb O/
HOCTaWHOTO BUpileHHd. Hall6inbiu cynepeuynBoto € Kiaacudikailis
BM/IiB MHOXXHWHHOCTI 3JI0OYHHIB, iX CHiBBIJHOIIEHHS OJWH 3 OJHHUM.
[le 3po3yMmiJio, OCKiJIbKY BUpillleHHSI IPUKJIAJHUX NUTaHb BiANOBI-
JaJIbHOCTI 3a OKpeMUH BUJ, MHOXHHHOCTI 6e3rocepesHbo 3aJie-
»KUTDb BiJf BU3HAUYEHHS HOr0 XapaKTepHUX O3HaK.

Y kpumiHasbHOMY mpaBi 6araTo BUeHHUX, SIKi MPUCBATUIH
cBOl mpari 6e3nocepeHbO CYKYMHOCTI Ta PELUIUBY 3JI04YUHIB, MO-
pylulyBa/ik i NMTaHHSA MOBTOPHOCTI 37104MHIB. BoHU mochipKyBaau
BiAMiHHICTD Ta NOAIGHICTH LIMX KPUMiHAJbHO-IIPABOBUX MOHATH Ta
coujanbHux sBull lle, npumipomM, H.b. Anies, 10. 1. butko, M. I. Baywm,
T. M. Kadapos, JI. H. KpuBoueHnko, 0. C. Hikipopos, M. O. CTpyuKoB,
I'. T. Tkemeniagze, 0. M. fIkoBJIEB.

HayxoBui A. M. Maromenos, A. M. Opa3gypaues, A. M. Puiue-
J0K, M. Xa6i6ysin, B. YepHOB, po3r/isaandy y cBoiX mpalsx mpo-
JOBXXYBAaHMU 3JI0YMH, BHCBIT/IIOBaJU NUTAHHA NOBTOPHOCTI 3JI0-
YUHIB. 3/1€6i/bIIIOT0 BOHW BCTAHOBJIIOBAJINU KpUTePil po3MeKyBaH-
HA [IPOJI0BXKYBaHOT0 3JI0YMHY Ta MOBTOPHOCTI 3J104MHiB. OfHaK ce-
pej y4eHUX HeMa€ €UHOr0 NOrJILy Ha pO3MeXyBaHHA LIUX CKJa-
JHUX KpPUMiHaJbHO-IPAaBOBUX MOHATH. OfHI BUeHi B OCHOBY pO3-
Me>KyBaHHSI TIOBTOPHOCTI 3JIOYMHIB Ta NMPOJOBXKYBAaHOI'0 3JI0YUHY
BUKOPHCTOBYIOTb OG’EKTUBHI O03HAaKW CKJaAy 3JI04UHY (06’€KT,
npeaMeT, Crocib, Miclle, TOTOXKHICTb 3JIOYUHHUX [AisIHb, CYCIiJIbHY
Hebe3MeKy), iHmi - cy6’ekTuBHI (ymuces, MeTy). Jleski HayKoBIi
BBQXKalOTh, L0 JIJI1 PO3MEXYBaHHA OBTOPHOCTI 3JIOYMHIB Ta Npo-
JIOBXKYBAHOTO 3JI0YMHY HeMae€ Higkux mifcraBl. UuMmano BYeHUX
JOTPUMYETBCA LYMKH, IO CTPYKTYPY INPOJOBXYBAHOIO 3JIOYUHY

1 Kpurep I'. A. Bopb6a ¢ XHIEHUSAMH COLMAJIUCTUYECKOI0 UMyllecTBa /
I. A. Kpurep. - M. : lOpug. aut.,, 1965. - C. 217.
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CKJIQJAl0Th AiIHHA, Ki YTBOPIOIOTb OBHUH CKJaJ, 3JI09MHYL [HIII
TBEpZATD, 110 NPOJOBXKYBaHUM 3JI0YMH CKJIAJalTh He TiJIBKU CyC-
niJibHO Hebe3MNeyYyHi JigHHA, a ¥ a/IMiHicCTpaTUBHI, AUCUUILJIiIHAPHI Ta
iHIIl MpaBoMoOpylleHHs2. Yce e CBiAYXWTh NMPO aKTyaJbHICTb NpO-
6J1eMH OCTiKEHHS, HeOOXiJHICTb 3'sCyBaHHA 3MICTY IIbOTO IH-
TaHH#, 1[0 COPUATHME YCYHEHHIO MOMMWJIOK NpH KBasidikauii cyc-
MJIbHO HeOe3MeYHUX JlisHb.

[ToBTOpPHICTbL 3JI0UMHIB € OJHIEID 3 Mpo6JieM 3arajbHOr0
BUEHHS NPO 3JIOUMH | HEPO3PUBHO MOB’I3aHa NepeAycCiM 3 MUTaH-
HSIMM NPaBUJIbHOI KBaJsidikarii 3;10umMHiB. ToMy BaroMuii BHECOK Y
HNOHSATTSl NMOBTOPHOCTI 3JIOUMHIB 3POGUIU JOCAIJHUKU NUTAHHS
kBanidikanii 3sounniB f. M. bpaiinin, @.TI.Bypuak, b.C.Boskos,
JI. I.TayxmaH, O.A.Tepuenson, B.M. Kyapsasues, b. A. KypiHos,
C. A. TapapyxiH. [lpani 6ysnu mpucBsiueHi MOHATTIO KBasidikamii
3JI04YMHIB, MeTo Ul KBaJtidikanii 3/;I04MHIB, BCTAHOBJIEHHIO CY0’€K-
THUBHOI CTOPOHU /i KBasidikalii 3/104MHIB, aHai3y NPaKTUYHO-
NpUKJIAJHUX NMUTaHb KBasidikallili Ta kBasiidikalii JesiKux BU/IB
3yi04uuHiB. OZHaK, y Teopil KpUMiHAJBHOTO MpaBa HEMAE YiTKO BU-
paKeHUX MO3ULH 111010 NPUHIUIIB, AKUMU BapTO KepyBaTUCA MiJ
Yac KpUMiHa/IbHO-IIpaBOBOI KBaJsidikalii. A/>Ke, Ha Lill OCHOBI Mo-
*KHa cOpMyJIIOBATH HAMOI/NbII YHiBepcaibHi MpaBua, BiANIOBIAHO
[0 SIKUX HaJIeXXUTb 3[iMCHIOBATH NMPaBOBY OLiHKY MEeBHUX BUJIB
3JIOYMHHHUX [10CATAaHb, 30KpeMa NOBTOPHOCTI 3JI0YHHIB.

BeJsiMKul BHECOK y BUBUYEHHS NIMTaHb NIOBTOPHOCTI 3JI0YKHIB
3pO6HJIM BUYEHi-KPUMiHAMICTH, sIKi IPUCBATUJIN CBOi pOGOTHU OKpe-
MUM IpobGseMaM KBastidikarii 3JI04MHIB MPOTH BJIACHOCTI, IPOTHU
UTTsA 1 3m0poB’s ocobu. lle - C.B.Bopogin, B.O.Baagimipos,
I'. A. Kpirep. HaykoB1i B OCHOBHOMY JaBaJ/ld 3arajibHy XapaKTepHc-
THUKY MOBTOPHOCTI SIK KBa/ipiKyro4uoi 03HaKU KpaJi>kKKH, BOUBCTBA.
Y Hayni KpUMiHa/JBHOTO IpaBa HEMAaE €E€AWMHOTO MiAXOAY IIOJ0
BIJIMBY MOBTOPHOCTI 3/I0YUHIB HA KPUMiHaAJbHO-TIPABOBY KBasidi-
Kallilo OKpeMUX BH/IiB 3JIOUMHIB (KpaAiXXKH, BOUBCTBA TOI0), HE
cbopMyIbOBAHO KOHKPETHUX MpaBuJ ix kBajidikauii. Y 3B’3Ky 3

1 flkoBsieB A. M. COBOKYITHOCTb IIPECTYIJIEHUH 10 COBETCKOMY YT'0OJIOBHOMY
npaBy / A. M. fkoBnes. - M. : Toctopusaat, 1960. - C. 56.

2 KypunoB b. A. HayyHble O0CHOBBl KBaJMUKALMW MpecTymjeHud /
B. A. KypuHos. - M. : MI'Y, 1984. - C. 166.
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I[MM IIOCTAa€ HHU3KAa NMUTaHb, YX BApPTO OKpeMO KBaslidikyBaTu Ti
3JI0UUHHY, fIKi yTBOPIOIOTh NOBTOPHICTH, IKOI0 Ma€ OGYTU OCTAaTOYHA
kBaJsidikalisa - 3a ofHiero crartero Oco6auBoi yactuau KK Ykpai-
HU 4M 3a KiJbkoMa. He npuginaerbca Ha/le)KHOI yBaru TakMM IH-
TaHHSM: y IKMM croci6 mig yac kBasigikauii MoxHa BiZjo6pasuTu
HasIBHICTh KiJIbKOX KBaJIiQiKyIOUNX 03HAK, epefdayeHux OAHIEro i
Tieto K yactuHoto ctaTti KK Ykpainuy; sk kBanidikyBaTu nocsras-
Hs, B fIKOMY € O3HaKH, NepeabadeHi pi3HUMHM YaCTHHAMHU OJHi€l
ctaTTi Oco6suBoi yacTuHu KK Ykpainu.

bBe3snocepeiHbO NHWTAaHHAM IOBTOPHOCTI 3JIOYMHIB NpPUCBH-
yeHO MoHorpadii Takux ByeHUx 5K B.Il. MankoBa, T.E. Kapaega,
I1. K. KpuBouieiHa.

Y monorpadii B.Il. MaskoB Aocaipkye Taki NUTaHHS, SK:
coljiaJibHA CYTHICTb Ta HOPUAWYHI O3HAKU MOBTOPHOCTI, il BUAY,
00CTaBUHH, 1[0 BHUKJIOYAKTb MOBTOPHICTb 3JIOYHMHIB, MUTaHHSA
BiZIMeXXyBaHHA MMOBTOPHOCTI 3JIOYMHIB BiJ NPOLOBXKYBaHOTO 3J10-
YUHY, NTOBTOPHICTh K KBaJsidikyroua o3Haka Ta 06CTaBHUHA, LIO
O0OTSXKY€E BiANOBia/IbHICTh. ABTOpP MPOCTEXYE iCTOpil0 BUHUK-
HEHHA | pO3BUTKY MOHATTSA NOBTOPHOCTI 3JIOUUHIB Y KPUMiHaJ/b-
HOMY IIpaBi.

B. II. MasiKkoB BBakag, 1110 MOBTOPHICTb 3JI0YMHIB — He TiJIbKU
IOpU/INYHE TOHATTS, ajle ¥ HeGaXkaHe Collia/ibHe sIBUIIE, sIKe Hera-
TUBHO XapaKTepu3ye ocoby BUHHOrol. Y 3B’A3Ky 3 [UM, IK OpUJU-
YHe MOHATTSA MOBTOPHICTb 3JI0YWHIB MAa€ XapaKTepU3yBaTHCA IeB-
HUMHU HOPUAUYHUMHU O3HaKaMy, a K cOolLiia/IbHe fABULIe — BKa3yBaTH
Ha HasiBHiCTb NEBHUX HETaTHBHUX COLiaJIbHO 3YMOBJIEHUX SIKOCTEH,
sKi CBiAYaTh Mpo MiJBHUIIEHY CyCIHiJbHY HebGe3neky ocobu. OTxe,
NOBTOPHICTB 3JI0YMHIB YYeHUH XapaKTepU3ye K HACAIAOK €JHOCTI
IOPUAVYHUX | cOolliaJIbHUX O3HakK. BiH 3/iMCHUB JOCUTH MOBHUU i
KPUTHYHUU aHaJIi3 MMTaHb IOBTOPHOCTI 3JI0YMHIB, ajle MaJio YBaru
NPUJIJIMB MUTAHHAM KBasidikaiil moBTOPHOCTI 3/I0YHHIB.

T. E. KapaeBa y cBoiit MoHorpadii po3r/sjae noHaTTs i pis-
HOBHU/IHOCTi OZJMHUYHOTO 3JI0YUHY, 110 BXOJUTh 10 CTPYKTYpPHU MOB-

1 MankoB B.Il. IIoBTOpHOCTb MNpecTyIJIeHUH: TOHATHE U YTrOJIOBHO-
npaBoBoe 3HaueHue / B.Il. MankoB. - Kazanb : U34-Bo KasaH. yH-Ta, 1970. -
C. 30.
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TOPHOCTI CycniJIbHO HeGe3NneYHUX [JisgHb. [JisT HOBHOTO PO3KPUTTSA
CYTHOCTI NMOBTOPHOCTI 3JIOUMHIB y4eHUH JOCHAimKye 11 Micue B
CTPYKTYpi MHOKWHHOCTI KpUMiHa/IbHO KapaHUX AisfiHb. YTiM, 10 cy-
Ti, He pO3IJIAZa€ TUX 03HAK IOBTOPHOCTI 3JI0YMHIB, 1110 YTBOPIOIOTH
ii cnenugiyHMil KpUMiHAMBHO-NIPABOBUH 3MICT, a TAKOX He JIOCJi-
JPKY€ BIJIMBY TOBTOPHOCTI 3JI0UMHIB Ha KPUMiHaJIbHO-IIPABOBY
kBastidikariiro.

[Ipo6/ieMu MOBTOPHOCTI 3JI0UMHIB 6yJIM NMpeAMETOM yBaru
I1. K. KpuBoieina. Y cBoeMy foc/if>keHHI BUeHUUN PO3rasjae ic-
TOPUYHUM acneKT NUTaHb NOBTOPHOCTI 3/I04MHIB. baraTo yBaru
I1. K. KpuBouein npujisisge NOHATTIO NPOJOBXKYBAaHOTIO 3JIOYHHY |
BU3HA4Ya€ KpuTepil BiAMeXKyBaHHA IOBTOPHOCTI 3JI0YUHIB BiJ
IpO/IOBXKYyBaHOTO 3/704nHY. OiHaK npaBuJ KBaJjidikauii nposos-
»KYBAaHOI'0 3JIOYMHY i MOBTOPHOCTI 3/7104MHIB (aKTUYHO He Ha-
BOJIUTb.

Yd4eHHS PO NOBTOPHICTD 3JI0UMHIB BUCBIiTJIeHE i B MOCIGHU-
Ky A. ®. 3esiHCbKOTr0. ABTOp KOPOTKO BUKJIA/Id€E OCHOBHI MOJIOXKEH-
HA | MOHATTA, 10 CTOCYIOTbCA NMOBTOPHOCTI 3/104MHIB. HaykoBelb
Jla€ HU3Ky peKOMeH/allill 3 nuTaHb KBasidikalii pi3HUX BapiaHTIB
MOBTOPHOCTI 3JIOYMHIB, & TAKOX BHU3HA4Ya€ MOHATTH BUJAIB MHO-
KUHHOCTI 3/704nHiB. KpiM Toro, A.®. 3esiHCbKMI 3anponoOHyBaB
BBECTU B IOPUJAUYHY NPAKTUKY COLia/IbHO-IICUXOJIOTIYHE TOHATTA
MOCTYIIKA i 3JI0UMHHOI AiAbHOCTI JJid NOL0JIaHHA OKPEMUX TPYZ-
HoliB y KBaJsidikallii TOBTOPHUX 3/JI0YUHIB.

A. ®. 3eniHCbKUN BBaXKaE, 1110 TOBTOPHICTb 3JI0YMHIB HabyBa€
TaKoro po3Maxy, L0 ii MOXXHa Ha3BaTH 3JIOUMHHOIO JisJIbHICTIOL
3/7104MHHA AiBbHICTD CTAaHOBUTh CO6010 CUCTEMY aHTHUCYCIIIBHUX
Jlilf, fIKi ocob6a BUMHSAE JAJIs1 AOCATHEHHS MeBHOI MeTU. OcoGUBY
yBary cjiifjya i cyZjoBa NpakKTHKa NpUAiJIsS€ OJHOPIAHIA 3JI04YMHHIN
JiAJIbHOCTI, IKa CKJIQZAETbCA 3 TOTOXHUX MOCATaHb Ha Ti caMi cyc-
niyibHI BifHOCKUHU. [Ipy bOMy, BapTO MaTH Ha yBas3i, [0 3JI0OUMHHA
JNisibHICTH Ma€e pi3Hi npaBoBi ¢opmMu. Y BUMa/IKax, BKa3aHUX 3aKO-
HOM, BOHA € OCHOBHOIO 03HAKOI0 CKJIaAy 3JI04MHYy. Taka Aif/bHICTD
He OXOIJIKETHCS MOHATTSAM MHOXHWHHOCTI 3JIOUMHIB i BiMOBiAHO

1 3esmuHckuil A. @. KBasndukauus noBTOpHbIX npectynieHuit / A. @. 3e-
JIMHCKUH. — Bosrorpag : BCII MB/] CPCP, 1976. - C. 16.
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[0 3aKOHY € OJMHWYHUM 3JI04MHOM. B IHIIMX BUINIaAKaX 3JI04UHHY
MisLIBHICTh PO3JIAZaloTh K KBadipikoBaHUN CKJIAJ 3JI0YHHY, L0
HabyBae mpaBoBoi popmu noBTOPHOCTI. OTxKe, A. D. 3eniHCbKUM dak-
TUYHO BU/IIJIMB J1Bi TpaBoBi GOPMHU 3JI0UMHHOI JiSIJIBHOCTI: OJJUHNY-
HUMU 3JI04MH | NOBTOPHICTB. 3a NOBTOPHOCTI 3JI0YMHY 3JI0YMHHY Aid-
JIBHICTb CTAHOBJIATD JiAHHS, KOXKHE 3 IKUX MICTUTD CKJIAJ, 3JI0YHHY i
MOXe OyTHU HiACTaBO KpHUMiHa/NbHOI BifmoBigasbHOCTL. OAHAK
A. @. 3eniHCcbKUI BBaXKAE, 1110 He 6Y/1b-IKY TOBTOPHICTb aHaJIOTIYHUX
3JIOUMHIB MO>KHa BBaXKaTW 3JIOUMHHOK Ais/bHiCTIO. I/ LbOTO He-
06XiZTHO BCTaHOBUTH €JIHICTh 3arajibHOI METH, SIKa MOXKe OyTH HeJlo-
CTaTHbO BU3Ha4deHa. binblIicTh MOBTOPHUX 3/I0YMHIB BUYMHEHUX 3
NpAMUM YMUCJIOM Ta OJHAKOBOIO METOI YTBOPIOIOTH 3JI0YUHHY [Jifl-
JIbHICTB. B nofaneiiomy A. @. 3eniHcbKHiM y cBOilt po60Ti BXXHBaE Te-
PMIiH «3JI04MHHA AiSJIbHICTb» Ta KTOBTOPHICTb» IK CAHOHIMHU.

BigzHayarouyu opUriHa/IbHICTh AAaHOTO MiJX0AY 3a Horo pea-
Ji3ayil HEpO3KPUTUM 3aJUIIAETHCA NMUTAHHA NPO BiJMeXyBaHHA
MOBTOPHOCTI BiJi CYyMi>KHUX NOHSATH, 30KpeMa MPOJOBXYBaHOTO
3JI04MHy. Pazom 3 TUM ciiff morogutrch i3 A. ®@. 3esliHCbKUM, 1110
GaKTUYHO BYMHSIETHCA OJMH 3JI0YMH abo ABa i Gisblie, TOOTO B
00’€KTUBHIN AiCHOCTI Ma€ Miclle OJUHWUYHHUH 3JIOYHUH i MOBTOp-
HIiCTb 3JI0YUHIB.

[IpeagMeTOM AUCKYCili Ta 06TOBOPEHDb B TE€OPii KpUMiHAJIBHOTO
npaBa OyJid MUTAHHS PO Te, SKi 32 XapaKTePOM /IisiHHSI yTBOPIOIOTh
MOBTOPHICTH 3/104MHIB, TpUBa/inil Yac AUCKYTYBaJIOCh NUTAHHS PO
CIiBBiTHOLIEHHA HEOAHOPA30BOCTi, CUCTEMAaTUYHOCTI i IOBTOPHOCTI,
30KpeMa, HIIOB CIip NPo KiNIbKiCHY 03HAaKy LJUX NOHATb.

Y Hayuli Tako BUHHK CHip PO Te, YU Ma€ 3Ha4eHHs $aKT 3a-
Cy/KEHHSI 0cOOM 3a momnepeHii 3sounH. O. M. flkoBJieB mucas, 110
MOHSTTS «[IOBTOPHICTh 3JI0YUHIB» 03HAYa€ BYMHEHHS 0CO60I0 /IBOX
i Gisiblle OJHOPIAHUX 3JIOUMHIB JI0 BHHECEHHS BUPOKY 3a HUX.
[ToBTOpPHICTB 3/104MHIB - I1e BUMHEHHS 3JI0YMHIB 10 3aCy/PKeHHsI 1.

BinbiicTe KpUMiHaMICTIB BBaXKa€ NpaBUJIbHUM MOJI0KEHHS €
Te, 3TiJHO 3 IKUM [IJIl IOBTOPHOCTI 3JIOUMHIB He Ma€ 3Ha4eHHS, YU
NpUTATyBasach 0coba 0 KpUMiHaJbHOI BiANOBiZabHOCTI 32 BUM-

1 flkoBsieB A. M. COBOKYITHOCTb IIPECTYIJIEHUH 10 COBETCKOMY YT'0OJIOBHOMY
npaBy / A. M. fkoBnes. - M. : Toctopusaat, 1960. - C. 49.
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HeHHs1 nmonepeaHboro 3yo4yunyl. Il. CBaToxiH, B.XKryTtos cdop-
MyJIIOBQJIM MOHATTS NOBTOPHOCTI 3JI0YMHIB K BUMHEHHS 3JI0YMHY
0c006010, fIKa paHillle BAMHUIIA TaKUH Ke 3JI04MH YU BKa3aHUH y 3a-
KOHI OJHOpiAHUU 3JI04MH, He3a/leXHO Bix Toro, yu GyJsia ocoba
NPUTSAATHEHA 0 KpUMiHa/JbHOI BifiMOBilaIbHOCTI 3a momnepeHin
3y104nH2. B. [I. MasikoB BBaXae, 110 NOHATTS NOBTOPHOCTI 3/JI0UUHIB
OXOIIJIIOE He TIJIbKU BUINAJKU BUYMHEHHS 3JI0YMHY [0 3aCy/KeHHH,
aJsie ¥ BUNA/JKU BUMHEHHS 3JI0YMHIB Mic/s 3aCypKeHH 3.

[lo3unil BKazaHUX BYEHUX CXOJATHCA Yy TOMY, 110 IOBTOPHICTh
3JI0YMHIB CJ1ii pO3yMITH SIK BUNQJAKKW BUYMHEHHS 0COO00 HOBOTO CYyC-
NiJIbHO HEGE3MEYHOr0 JiHHA Mic/Is TOro SIK BOHA BXKe paHillle BYNHU-
JIa 3JI0YMH. Y 1IbOMY acIlleKTi OBTOPHICTb 3JIOYMHIB MOXXHA PO3YMITH
no-pisHoMy. B olHOMyY BUIIaIKy IIOBTOPHICTB 3JI0YHHIB - [Je¢ BANHEHHA
0c06010 HOBOT'O 3JIOUMHY HE3aJIeXXHO BiJj HOro OAHOPIAHOCTI Ta TK-
KOCTi IIOPIBHAHO 3 MEepIUKUM 3JI0YMHOM, a B IPYyrOMY — BYNHEHHS 0CO-
6010 TaKOT0 caMoro 37104MHY. TOGTO NOBTOPHICTH — 1ie y3arajbHI0M0-
Yye HOpUJWYHE | colia/JbHe INOHATTH, fAKe IOKJHWKaHe 3acBiguuTH
baKT BYUMHEHHs He OJHOrO, a JeKJIbKOX 3JI0YMHIB, KOTPi MOXYyTb
OyTH IOPUJUIHO TOTOXKHUMH, OJHOPIJHUMH YU Pi3HOPIJHUMU*.

OTxe, mpani 6araTboX MpeACTaBHUKIB pajsHCbKOI Ta BiTUM3-
HSTHOI HAyKU KPUMIHA/IBHOTO [TpaBa MPUCBSYEH] 3'ICYBaHHIO MIOHATTS
MMOBTOPHOCTI 3JI0YMHIB, OKpeMUX II BU/|iB, HATOMICTb IUTAHHAM KBa-
Jidikaliil HOBTOPHOCTI 3/I04MHIB NPUI/ISIOCH MaJIO YBaru.

Ha cyyacHoMy eTamni po3BUTKYy KpUMIiHaJbHOI'O IIpaBa 3Ha4-
HUM BHECOK Y BUpIillleHHs Npo6JieM KpUMiHa/JbHO-NIPaBOBOI Xapak-
TEPUCTUKU MHOXXWHHOCTI, 30KpeMa INOBTOPHOCTI 3JI0YMHIB, 3pO-
6wn ykpaiHceki BueHi, a came L. O. 3iHyenko, O. B. IinbiHa, M. H. Kop-
»kaHcbkuH, B.B.Kysnenos, O.K. Mapin, M.l Meabnuk, B.O.Has-

1 Kpurep I'. A. Bopb6a ¢ XHIeHUSAMH COLMAJIUCTUYECKOr0 UMyllecTBa /
I. A. Kpurep. - M. : lOpug. aut., 1965. - C. 206.

2 CaroxuH [I. K NOHATHUAM 0 NOBTOPHOCTH U HEOJHOKDPATHOCTH INpeCTyIlie-
Huit / I1. CBatoxuH, B. KrytoB // CoBeTckas toctuius. - 1971. - Ne 21 - C. 18-19.

3 MasikoB B. 1. [IoBTOpHOCTb NpecTyNJeHUH: NOHATHE W YTOJIOBHO-IIPaBOBOE
3HavyeHHUe / B. [I. MankoB. - Kasanb : U3a-Bo KasaHn. yH-Ta, 1970. - C. 29.

4 KpuouteiH I1. K. KBanidikauis rpynoBux i MoBTOPHUX 3/I0YMHIB: HaBY.
noci6. / I1. K. KpuBouein, B. M. CiicapeHnko. - K. : YkpaiHcbka akaZieMisi BHYT-
pimHix cnpas, 1993. - C. 33.
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poubkuii, A.B.CaBuyeHko, T.I.Co3aHcbkuii, A.A.CTpuKeBCbKa,
B. L. TroTtorin, II. JI. @pic, M. I. XaBpoHtok. CyTTEBUH BHECOK B JI0-
CJIi/KeHHS IIMX TUTaHb 3pOOUJIM TAaKOX POCIHChbKi BUeHi, 30KpeMa,
I. B. Araes, K. 0. bopucenko, €. T'. BacunbeBa, A. Bacenos, E. 1. Maiio-
poBa, P.B.IletyxoB, M.B.IlnoTtHikoBa, O.l. Psacos, B.B.Casis,
P. 0. Canincbkuii, T.T.YepHenko, €.T.IllkpenoBa. ¥ To#l ke yac
creniaJbHUX JOCTIPKEHb TP06JeM KBastidikaliil MOBTOPHOCTI 3J10-
YUHIB GaKTUUYHO HEMAE.

Y 3arajibHId eHIUKJ/IONENUYHIW JiTepaTypi He HaBeJleHO
BU3HAYEHHSI MOBTOPHOCTI 3JI04MHIBL. Y O6Gi/nbIIOCTI HPUIAYHHUX
CJIOBHUKAaxX Ta y WPUJAUYHI eHIIMKIONeJUYHIiN JiTepaTypi BU3Ha-
YeHHsI MMOBTOPHOCTI 3JIOYMHIB TaK0X He 3ycTpidaeTbcsa?. [loso-
)KEHHA MNP0 NOBTOPHICTH 3JIOYUHIB MICTAThH TiJIBKU HOPUAUYHI
CJIOBHUKHM 3a 3arajbHow pepakuieto lO.C. lemmyyenka3. Kpim
TOr0, 3raZLKh IpPO NOBTOPHICTH 3JIOUMHIB € Y cHelia/i30BaHUX
C/I0BHMKaX. 30KpeMa, y cI0BHUKY M. M. KopxaHCbKOTO MOBTOpHI-
CTIO 3JIOYMHY BU3HAETHCA BUMHEHHS 3JI0YWHY BAPYTe Y BUNAKaX,
nepe/6ayeHUX 3aKOHOM, fIKIO 3a NONepeAHil 3JI0UMH He 3HATO
YU He NoTalleHo CyAuMOCTi. [[oBTOPHICTb yTBOPIOIOTE 1 Ti 3J104HU-
HUY, 3a d9Ki ocob6a He 6y/ja NPUTATHEHA A0 BiAmoBizasbHOCTi, He
OyJia 3acy/pKkeHa i He BiibyBaJjia UM He BiJj0y/1a MOKapaHHs 3a MO-
nepesHil 3104MH%

1 YkpalHCbKMH pafisTHCbKUH €HLUUKJIONeIMYHUH CJIOBHUK: B 3 T. / peJ; KOJI.
A. B. Kyapunbkuii (Bign. pepn.) ta iH. - 2-re Bug. - K. : TonoBHa pegakuis YPE,
1987. - T. 2. - 736c.; YkpaiHcbKa pajsiHcbKa eHnukiaonesis / pea. 0. K. AHro-
HoB, ®. C. babiueB. - T. 8. - K., 1982.- 528 c.

2 CnoBapb 3aKOHOJATeJIbHbIX U HOPMaTUBHBIX TepMUHOB. I0puandecknit
cinoBapb / U. laxHo. - K. : Bain-UHbopwm, 1998. - 352 c.; Bosbioi opuau-
yeckui cioBapb / nox pen. A. . Cyxapesa, B. /I. 3opbkuHa, B. E. KpyTckux. -
M. : UHOPA-M, 1999. - 790 c.; [lonysisapHa 10pUJUYHA €HIUKIIONEAis1 / KOJL.
aBT.: B. K. I'ibkeBcbkuii, B. B. TosioBueHko, B. C. KoBanbcbkuit (kep.) Ta iH. - K. :
Opiukom IuTep, 2002. - 528 c,; IOpuguyeckas sHuUKIONEAUs / TMOA pe.
M. 10. Tuxomuposa. - M., 1999. - 526 c.

3 BeJIMKUI eHIMKJIONEUYHUN PUAUYHUN CIOBHUK / 3a pel. akaa. HAH
Ykpainu 10. C. lllemmydenka. - K. : FOpuguyna nayka, 2007. - C.640.; IOpuauny-
Ha eHUUKJoNeAis: B 6 T. / 3a pea. 10. C. lllemiyyeHko. - K. : YkpaiHcbka eHIIU-
kaonezis, 1998. - T. 4.-2002. - C. 591.

4 KopxaHcbkuit M. 1. CIOBHMK — KpUMiHa/lbHO-NPaBOBUX TepMiHiB /
M. Y. KopxaHcbkuit. - K. : Tenesa, 2000. - C. 119.
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fAK1o B MUHYJII pOKM MUTAHHA MOBTOPHOCTI 3JIOYUHIB Nigja-
BaJIOCh I'PYHTOBHOMY JOC/i/PKEHHIO, 1110 NOPO/KYyBaJI0 iCHYBaHHA
BEJIMKOI KiJIbKOCTI I[iKaBUX Ta L[IHHUX JYMOK, TO Tenep Lied iHCTU-
TYT 3aJIMIIKBCSA 6€3 HajlexKHOi yBaru 3 60Ky KpMMiHa/IbHO-IPaBOBOI
Teopii. 3a ocTaHHi poku (30KpeMa, Micjass HAGpaHHS YUHHOCTI HO-
BuM KK YkpaiHu) nmuTaHHS HOBTOPHOCTI 3JIOUMHIB B OCHOBHOMY
PO3IJIS/la/ i B KOMEHTAapsX, NiAPYyIYHUKAX i HABYAJIbHUX MOCIGHUKAX
Ta HOCATb pparMeHTApPHUN XapakKTep. Y TOU ke 4ac, omy6J1ikoBaHi
TEOpeTHUYH] npali NpyucBsiyeHi B OCHOBHOMY 3’ICyBaHHIO NMOHSATTS
MOBTOPHOCTI 3/I0YKMHIB, OKpeMHUX II BUZIiB, @ MUTAaHHAM KBasidikarrii
MMOBTOPHOCTI 3JIOYMHIB IPUAIJIEHO MaJIo YBaru.

OTxe, y3arajbHeHHs1 HayKOBUX JKepes 3 JOCJai[KyBaHOI
npo6JIeMaTUKHU JJa€ MOXKJIUBICTb 3pOOUTH BUCHOBOK, 1[0 TOBTOP-
HICTBh 3JI0YUHIB y Teopil KpUMiHA/JIBHOrO IpaBa pO3rJIALATh Y
TPbOX aCleKTax:

— 4K BUJ, MHOXXUHHOCTI 3/104UHIB;

- 1K KBaJslipiKyro4y 03HaKy CK/Iay 3/104YUHY;

- IK O3HaKY, 1110 OO TS>KY€ MOKapaHHS.

Ak HacaigoK, YMMaJio MUTaHb, OB’ A3aHUX i3 MOHATTAM, 3Mic-
TOM MOBTOPHOCTI 3JIOYMHIB € CIpPHUMH i He J10 KiHIIF 3'SICOBaHUMHU,
IHIII BUMararmTb J0JAaTKOBOI aprymeHTalil, a jedKi 3 HUX — HOBOT'O
niaxony Ao ix BupimenHs. Tak, 30kpeMa, [10 MUTaHb, 110 NOTPEOYIOTh
3’sicyBaHHA Ta J0/1aTKOBOI apryMeHTallii, cJiij| BijHeCTH:

— MicClie IOBTOPHOCTI Y CTPYKTYPi MHOX>KUHHOCTI 3/104HHIB;

— CHiBBiHOLIEHHA IOBTOPHOCTI Ta IeAKUX CYMDKHUX ITOHATH;

- HOpMaTHBHE BU3HA4Y€EeHHA [NOHATTA NOBTOPHOCTI 3/I0YUHIB;

- IepCrneKTUBU BJOCKOHAJIeHHS IHCTUTYTY IOBTOPHOCTI
3JIOYUHIB B KpUMiHaJIbHOMY NpaBi YKpaiHH.

He BupinieHMMHU 3a/MUIIAaIOTHCA MUTAaHHA KBajidikauii mo-
BTOPHOCTI 3JI0YUHIB:

- 4H cJ1ifi okpeMo KBaJlipikyBaTH Ti 3JI0UMHH, SIKi YTBOPHOIOTH
MOBTOPHICTB;

- IKOI0 Ma€ OYTH OCTaTo4YHa KBaJidikanis - 3a ogHi€0 cTaT-
Teto 0cobmBoi yactunu KK Ykpainu uu 3a KislbkoMa;

- AK KBaJsidiKyBaTH 3aKiHYEHHUHM 3/I04MH Ta TOTYBaHHA YU
3aMax Ha 3JI0YMH abo BYMHEHHs Moro y cmiBy4acTi i 3akiHUeHUX
3JIOYMHIB;
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- AK mij yac kBasidikanii MoxxHa Bilo6pa3suUTH HASABHICTH Ki-
JIbKOX KBa/TiQiKy4YHX 03HaK, Nepes6ayeHUX OJHIEN i Ti€w0 K yac-
trHOO cTaTTi KK Ykpainy;

- K KBaJipiKyBaTH MoCAraHHs, B IKOMY € OJJHOUYACHO O3HAaKH,
nepe/ibaveHi pisHUMH YacTHHAMM OZHi€] i Tiel >k ctaTTi Ocob1MBOT Ya-
crunu KK YkpaiHy, 44 MOJIMBa CYKYITHICTB BiAMOBIAHUX HOPM;

- 1K KBamipikyBaTH 3JI0UMHY, NepedadyeHi OHI€E0 i Tiew K
yactuHoto ctaTTi KK YkpaiHy, y akux He nepefoadeHo KBasidiky-
10401 03HAaKH «BUMHEHHS 3JIOUMHY TOBTOPHO».

OTox nuTa”HHA KBasidikalil MoBTOPHOCTI 3JI0UMHIB MOTpe-
6y€e OKpeMOoro J0C/i/KeHHs], fIKe BKJ/IIOUA€E B cebe sIK BCTAHOBJIEHHS
MOHATTS, O3HAK Ta BU/IB NOBTOPHOCTI 3JIOYUHIB, TaK i y3arajb-
HEeHHs iCHYIUMX MpaBui KBasidikalil moBTOPHOCTI 3/I04MHIB Ta ii
BH/IiB, BUPOOJIEHHSI CUCTEMM 3araJibHUX MpaBWJ KBasidikariii mo-
BTOPHOCTI 3JI04MHIB, HacamIlepe[, 3 NOTJIAAY peasisalil IpUHLIMIIB
KpHUMiHa/IbHO-IpaBoBOi kBasidikalii. TUM 6inbiie, mo nig cymHiB
CTaBUMO JOLIJIbHICTb NOHATTS MHOXXMHHOCTI 3JIOYHWHIB, MiCUs B
HiMl iX MOBTOPHOCTI, a 3 [bOT0, OY€BU/IHO, BUILJIMBAE i 0COBJIUBICTh
kBaJidpikalii Takux BUNAAKIB.

1.2. IcTOpUYHMH OrJIA/, PO3BUTKY NOHATTSA NOBTOPHOCTI
3JI0YMHIB

AZlekBaTHe pPO3YMiHHSI Cy4aCHOTO CTaHy PO3BUTKY 3aKOHO-
JlaBCTBa B OY/b-fIKiM rasy3i HeMoXXJiMiBe 6€3 I'PYHTOBHOI'0 OCMHUC-
JIeHHd icTopii Woro cTaHOBJIeHHA. [I0BHOIO Mipo10 Ile CTOCYETHCA i
KPUMiHAJIbHOT'O 3aKOHO/IaBCTBA, 30KpeMa ¥l MUTAHHS NP0 MOHATTA
NOBTOPHOCTI 3/104MHiB. Ha chorosHi € Bci yMoBU /1151 06’EKTUBHOTO
OL|iHEHHSl PO3BUTKY LIbOr0 NOHATTHA. BujaTHUH focnigHukK icTopil
Hayku b. KeagpoB nucaB: «BUBYeHHSI MUHYJIOTO MOXe i Ma€ Cayry-
BaTH 3ac060M JJIsl TOTO, 106 3pO3yMiTH cy4yacHe i mepeab6adyuTv
MaiGyTHE...»L.

1KegpoB B. M. Hcropuss Hayku M TNpPUHLMIBI ee HcclefoBaHusA [
B. M. Kezapos // Bonpocs! dusnocodpun. - 1971. - Ne 9. - C. 78.
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Y Hay1i He iCHy€ €UHOTO 3araJibHONPUNUHATHOIO MiAX0AY A0
nepiogu3sanii icTopii po3BUTKY YKpPaiHCbKOI0 3aKOHO/JAaBCTBA 3ara-
JIOM | KpuMiHa/sbHOTO 30KpeMa. OHaK, 3Ba)Kalo4y Ha eTallu icTo-
PUYHOTO PO3BUTKY YKpaiHH i, BiZiOBi/HO, HA 0COGJIMBOCTi PO3BUT-
Ky HOBTOPHOCTI 3JI0YMHIB, IPOMOHYEMO JJIs1 MOTPeO HAIIOro A0C/Ii-
J>KeHHS BUAIJIUTH TaKi nepiogu:

1) kxpuMmiHanbHe npaBo KwuiBchkoi Pyci i ¢eomanbHOi pos-
JApioHeHocTi (X-XVII cT.);

2) xo3albKa A06a Ta nepios nepebyBaHHsl YKpaiHu y ckiafi
Pocii Ta [Nosbmi (XVII-XVIII cT.);

3) nepioj, nepe6byBaHHS YKpaiHu y ckyazi Pociicbkoi iMmnepii
Ta ABcTpo-Yropmunu (XIX cT. - 1917 p.);

4) pagsaHcbkui nepiox (1917-1991 p.);

5) cyyacHuil nepioJ; po3BUTKY KPUMiHAJIbHOTrO mpaBa (micss
1991 p).

Xo4a Taka nepiofusalid € Aenio YMOBHOIO, BOHA Yy 3arajb-
HOMY BUIJISIZIi BiloGpaka€e OCHOBHI TeH/ieHIil GopMyBaHHS BYEHHS
IIPO MOBTOPHICTH 3/I0YHMHIB B HayL|i KpUMiHaA/JIBHOIO IIpaBa.

[lepiioro cuCcTeMaTU30BAHOK MUCAHOK MAM'SITKOIO 3BUYAE-
BOro MNpaBa y o6y icHyBaHHA Pycbkoil jepxkaBu cTana «Pycbka
npaB/a», sika € NMpeJAMETOM yBaru 6araTbOX Y4e€HHUX Pi3HUX IOKO-
Jiub. [i BUBYaAJIM i cTOCOBHO noBTopHOCTi 3yiouuHiB. Tak, M. C. Ta-
raHiieB BBaxkaB, 1110 ¥ cT. 59 i cT. 60 «Pycbkoi npaBu» € BkasiBka Ha
MOBTOPHICTh 3J10uuHIBL. OfHaK BITYM3HSAHI AOCAIIHUKU JOTPUMY-
I0TbCS IHIIO1 AYMKHZ.

Y ct. 59 «Pycbkoi npaBau» ckasaHo: «fKkio rocnoaap o6iguB
3aKyIma, COPUYMHUBIIN IIKOAY MOTro KyIi YA CTapuLi, TO NIOBUHEH
BCe HOMY OBEPHYTH i OIJIaTUTH 32 06iay 60 kyH»3. [loni6bHe moJio-
»)KeHHA MicTUTbh i cT. 60 Ha3BaHOro JOKyMeHTa. K BUJHO, B HUX
ONHMCaHO 6OProBi BiIHOCUHH, sIKi BHHUKAIOTh M)XK OOp»KHHUKOM (3a-

1 TaraHues H. C. Pycckoe yrosioBHoe npaBo. O61ast yacts / H. C. TaraHues. -
CIIG. : Toc. Tum., 1902. - 823 c.

2 KpusoweuH II. K. [IoBTOpPHOCTE B COBETCKOM YrOJIOBHOM IIpaBe: Teope-
TU4YecKue U npakTuyeckue npobsaemsl / I1. K. KpuBomenH. - K. : Buma mkoua,
1990. - C. 49.

3 Poccuiickoe 3aKoHO/aTeabCTBO X — XX BEKOB: B JeBATH ToMmax. — T. 1:
3akoHoAaTe bCTBO [JlpeBHel Pycu. - M. : IOpup. ut., 1984. - C. 68.
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KynoM) i 6oprosaBLeM (rocnogapeM), AKUH NOUIKOAUB YU 3HULIUB
MaiHO 3aKymna abo BUMaraB BUILJIATH B Gi/bIIOMY po3Mipi, Hix 6y-
JIO 3alMCaHO B GOPTOBiN 3anuCIj.

OTxe, B IUX Ta iHIIHUX CTATTAX «PycbKoi npaBAu» MOJIOXKEHb
PO MOBTOPHICTh 3JI04MHIB HeMae. Ll icTropuyHa nmam’siTtka Bifjo-
6pa3uJjia TaKUH eTan pO3BUTKY Jep>KaBH i IpaBa, AKUH lije He /laBaB
MOJIMBOCTi TOBOPUTH NP0 NMOBTOPHICTb 4M iHIY GOPMY MHOXHH-
HOCTI 3JI0YMHIB.

3raZikv Npo NOBTOPHICTh 3/I0YMHIB TPAIJISIOTHCS B €M0XY yCTa-
BHUX IPaMoT i CyZIeOHUKIB, SKi IUPOKO 3aCTOCOBYBAIMCh HA TEpPeHax
Ykpainy, 6ysu no6y1oBaHi Ha il HOpMaTUBHIHN 6a3i, i y 3B’3Ky 3 UM,
IX IpaBOMIpHO MOKHA PO3IVIAJATH AK YaCTUHY YKPAIHCbKOr0 KpUMi-
HaJIbHOTO 3aKOHOJABCTBAa. 30KpeMa, cepeJ, NPaBOBUX [JOKYMEHTIB
XIV ct. npuBepTac yBary [IckoBcbka CyiHa rpaMoTa, fIKa, SIK BiioMo, €
BaroMol0 MaM’sTKOI MpaBa enoxyd ¢heofajbHOI Po3apo6JIeHOCTI Ha
Pyci, i IBiHCBKa rpaMoTa, AKy Bugaau B 1397-1398 p.p., y nepiog, Ko-
Jv JIBiHCbKaA 3eMJisl TUMYacoBO BUMLLIA 3-mij Bjagu Besmkoro Hos-
ropo/ia i Bu3HaJIa Byazly Besimkoro kHsa3s1 MOCKOBCBKOTO.

Y cr. 5 /IBiHCBbKOI rpaMOTH CKa3aHO: «A KTO y KOr0 YTO I03HAe
TaTeOHOE... TaTs BIEPBbIE IPOAATH MPOTUBY MOJHUYHOIO; a B ApyTHe
yJIM4art, IpoAaAyT ero He »Kalys; a yJin4aT B TpeTbe — MHO NIOBECUTH; a
TaTs BCAKOrO I'SIHUTU» L. Y cTaTTi HAeThCcs PO NOCATaHHS Ha NpUBa-
THY BJIacHiCTb. XapakTep CycnibHOI Hebe3NeKu TaTbOH (KpaAbKKH)
BUPAXKEHO B TAEMHOMY YU y BiIKpUTOMY BUKpa/leHH] 4y>KOro MaiiHa, a
il cTymiHb - y Mipi oKapaHHSs. K110 1110 HOpMY PO3IJIAAATH 3 OTVIAAY
3MICTy NOHATTS 3JIOYUHY, TO B Hill BUJJISIEMO CYCHiIbHY Hebe3IeKy,
KpHMiHa/IbHY BiANOBIA/NbHICTh, BUHYBATICTh i MOKapaHHS. A MOBTO-
PHICTIO 3JIOYMHIB € TaKW{ BUIIQIOK BUYMHEHHS1 0COG0I0 KpaJiKKU
BTpETE, KOJIM BOHA paHillle 6yJia MOKapaHa YM 3acy/KeHa 3a [[Bi more-
pe/iHi KpaZi>KKH, He3aJIeXKHO Bijj TPUBAJIOCTI CTPOKY, IKUM Bifganse
TPeTil 3JI0YHH BiJ| IBOX MOIEpeIHiX2.

Cxoxi nosioxkeHHs1 MicTUTB CT. 8 [lckoBcbkoi CyfiHOI rpamo-
TH, ie TOBOPUTHCA: «YTOOBI M Ha MOcajie HO KPaJleTCst MHO JIBOXK/bI

1 Poccuiickoe 3akoHOaTenbCTBO X — XX BEKOB: B JIeBATH ToMax. — T. 1:
3akoHozaTebcTBO [lpeBHel Pycu. - M. : I0pug. ut., 1984. - C.184.

2 BeiTkO 10. U. [loHATHE peninANBa NpeCcTyNJeHUH: HCTOpUYecKbIi ouepk /
0. U. BeiTko. - CapaToB : U3x-Bo Capart. yH-Ta, 1978. - C. 17.
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e M0XaJIOBaTH, a U3JIMYMB Ka3HUTU IO €ero BUHe, U B TPETUH P,
W3JIMYUB, )KUBOTA €My He JJaTH, KpaM KpaMbCKOMYy TaTio»l. BigmiH-
HICTb € JIMIIIE B CaHKILisAX: y JIBIHCbKiM rpaMoTi BU3Ha4alOThCS KOH-
KpeTHI MipU NOKapaHHs 3a Iepuly, APYry i TpeTH KpaZiKKy, a B
CynHiil rpaMoTi — TiJIbKH 3a TPETIO.

OTxe, BiAMOBIIHO [0 YCTAaBHUX i CYyAHUX IPaMOT MiJ NOBTOP-
HICTIO 3JI0YMHIB MOXHa PO3YyMiTH BYMHEHHSI 0COG0OK JIBOX YM 6i-
Jiblle 3JI0OYMHIB, 32 OJMH 3 KUX BOHA Bxe INifJiAraia MoKapaHHIO
abo 6yJsia 3acy/KeHa BiANOBIAHO 10 3aKOHY.

[Toganbpmoro po3BUTKY MOHATTS MMOBTOPHOCTI 3/JI04MHIB Ha-
6ys0 B «Cyne6HUKY» (1497), skuil 6yB nepiinuM KoZekcoM Pycbkoi
HeHTpasizoBaHoi AepxkaBu. ¥ cT. 10 Cyse6HUKa 3a3HAYEHO «a KO-
TOpPOr0 TaTs MOUMAIOT C KaKOlo TaT60l0 HU 6y BIEpBbIe, ONpoUe
LlepKOBHbIE TAaTObI U r0JIOBHBIE, @ B bIHOM TaTOe B IpexHel J0BoJia
Ha Hero He OyJleT, MHOTO ero Ka3HUTH TOProBOK Ka3HHUIO, GUTHU
KHyTHeM Jia UCLIeBO Ha HeM JI0IIpaBs, Jia Cyiue ero NpojaTH...».

AHaui3 1€l HOpMU BXKe Jlae 3MOTY PO3YMITH MiJ, TOBTOPHICTIO
He TIJIbKYU peli/IvB, a ¥ GpaKTUYHEe BYMHEHHS JIBOX 3JI0UMHIB, He3aJle-
»KHO BiJ 3aCy/PKeHHs 3a paHillle BYMHEHUH 3/7104MH. Takux 03HaK, K
3acy/KeHHs Y BiIOYTTS NOKapaHHS 3a NepIIUi 3JI0YUH, CIJIUB NEeB-
HOTO CTPOKY Hic/1s1 BUMHEHHS NOIepeIHbOrO 3/I0UMHY, He Nlepejbaya-
JIOCh, BKa3yBaJIOCh TIJIbKM Ha BYNHEHHS TOTOXKHUX 3JIOYHHIB BJpyTe.

Y XIV-XVII cT. Ha 3eMy51X YKpaiHy, Ki BXOAUJIU [0 CKJIaAy
JlutBu Ta [losbwj, a i3 1569 p. - Peui [locnosnToi, gissiu JIMTOBCbKI
CratyTu (1529, 1566 Ta 1588), Marge6yp3bKe NpaBo Ta 3BUYAEBI
HOPMM, YV IKHX BUMHEHHS 3JIOUMHY BJpyre BiJjo6pakajocs sik 06-
CTaBUHA, sIKa OOTSKYE MoKapaHHs. 30kpeMa, y cT. 1 po3ziny XIII
CratyTty 1529 p. 3a3HaueHo «EcT/iv rie mapo6Ku KpaayT B OKOJIH-
1y, a 3 JIMLOM UX NOKWMAIOT, KOTOPOe JIMLO GyAEeT CTOSITU NMOJTUHY
rpouei, TorAbl MaeT KapaH ObITH SIKO 3JI0/ieH. A eCTJIY K MOJITUHbI
JIUIIO CTOSITU He GYJAET, TOrAbl MaeT 3 OGOHJBI ero MKoJa IJIa4yoHa
OBITU 200 JIUIO0 BEPHYTH, a 3 HABA3KY MyraMu GUTH. A TOBTOpe ec-
TJIM BKpPaJIeT, XOTsI JleCeTH TPOlIel CTOSTH He OyZeT, a 3 JIUIOM
NONMaIOT, TOT/AbI BXXO €ro Ha LIMOGEHUII0 BbIJATH MaeT».

1 Poccuiickoe 3akoHOaTenbCTBO X — XX BEKOB: B JIeBATH ToMax. — T. 1:
3akoHozaTe bCTBO [JlpeBHel Pycu. - M. : I0puj. 1ut., 1984. - C. 332.



Po3din 1. 3aranbHi 3acagu OOCNIOXEHHS
npobnem kBanigikaLii NTOBTOPHOCTi 3M104MHIB 27

Jlo6a ykpaiHCcbKOi K03a1bKOI Iep:KaBU He BiJI3HAUYUJIaCs BHe-
CKOM Yy PO3BUTOK HaliOHa/JIbHOTO KPUMIHa/JIbHOTO 3aKOHOABCTBA i,
BiZiNOBiZAHO, HOPMAaTUBHOI'O PEryJIOBAaHHA NOJIOXKEHb PO MMOBTOP-
HIiCTb 3J104MHIB. CUCTEMA KPUMiHAJBHOTO MpaBa 3alM0pi3bKOro Ko-
3anuTBa 6asyBajlach Ha CTAaPOBHHHHUX 3BHYAsX, 10 BU3HAYAJIHCh
«CJIOBECHUM IPaBOM i 3J0pOBUM Triay3goM»l. OlHAK He MOXXHa He
3rajlaTv Npo NpoeKT 3akoHy «IIpaBa, 3a AKMMHU CYyJUTbCA MaJ0pPO-
cificekuit Hapog» 1743 p. [IpoekT nepesb6ayaB BperyJTl0BaHHS IIH-
POKOTIO CHEeKTPY CyCHiJIbHUX BiZITHOCUH, BCTAHOBJIEHHA I0PUJUYHHUX
CaHKILiM 3a BUMHEHHI 3JIOUMHM Ta iHIII MPaBOMOpYLIEHHS, 3aKpil-
JIEHHS NMOPAAKY AiIbHOCTI cyIoBUX opraHiB. Yci 30 po3ainiB € pis-
HOMaHITHUMHM | 3a 3MICTOM i 3a CUCTEMOI BUKJAZY, PO3MipoM,
KOHIIeHTpalliel0 HOpMaTUBHOro Martepiaiuy. IlosoxkeHb wofo mo-
BTOPHOCTI 3JI04YMHIB Ge3mocepeHbO He OyJio 3a3HavyeHo. [IpoTe B
po3zini 24, aptukyJji 8, nyHkTi 1 3a3HauyeHO0 «BOopoBb, MOILIEHHbI-
KOBb, KOTODBI B IeHb KPaJlyTh pa3Hble Bellld U IBHO NOXUIlas, you-
ralThb, 3a IepBbIMb MOHMaHHeMb Ha TaKOM BOPOBCTBb ObITb Y
CTOJIIIAa pO3raMU WJIM IIJIbTMH, 3a JJpyTMMb, YXO pe3aThb, 32 TPETUHb
HOCb ype3aTH UJIM Ha 4YeJie KeJle30Mb 3HaKb BU)Keub, a CBEpPXb TOTO
HaKa3aHbs 3a JpyTUMb U 32 TPETUHb IPUBOJAOMb Y CTOJINA PUBS-
3aHHBbIXb Ha NMyOJbBYHOMBb MecTe ObITh PO3TaMy, JMGO IJIETMH, a
KOTOPbIM ObI BOPb ¥ M0 OHOMb TPUKPATHOMb HaKa3aH'bU ObLIb Ia-
KU Ha BOPOBCTBE NOUMAaThb, TAKOBbIM MMeeTb ObITb NOBELIEHb»Z,
ToMy MoeMO 3pOOGMTH BHUCHOBOK, L0 BYMHEHHS TOTOXXHUX
3JI0YMHIB (ABi 1 Gisible KpajiXKKK) BijHOCHUIOCS [0 OOTSKYHOUHX
0o6CcTaBUH i BIUIMBAJIO HAa CYBOPICTh MpPHU3HAYEHHsS MOKapaHHS.
[lepma KpajiPkka KapaeTbCcsd OUTTAM KaHYYKaMH, a BUYMHEHHS
KpaziKKU BApyTe — BIATUHAHHAM ByXa, yTPeTE — BiATUHAHHAM HO-
ca i TaBpyBaHHAM 3aji30M, y 4eTBepTe - 3JI0[id BIlIWJM Ha
IO EeHelli.

3HauyHMU BIJIMB Ha KpHUMiHa/IbHe 3aKOHOJABCTBO YKpaiHHU
BXKe B TOM 4yac 3/iMicHioBasa Pocig. OfHMM 3 Hal6iIbIINX Ta CUCTE-
MaTHu30BaHuUX 6yJi0 «Co6opHe YaoxeHHs» naps Osekcis Muxaio-

1 @picIl.JI. Hapuc ictopil kpuMiHa/IbHO-NpaBOBOi MOJITUKH YKpaiHu /
I1. JI. @pic. - K. : Atika, 2005. - C. 34.

2 [IpaBa, 3a IKUMU CyAUTbCS Masopociiicbkuit Hapog 1743 / ynopsaHuk Ta
aBTop Hapucy K. A. Bucio6okos. - K. : HAH Ykpaiuu, 1997. - C. 430.
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BuYa 1649 p. TyT cnocTepiraeTbcs po3LIMpPEHHS NepPeiKy 3JI04H-
HiB, BUMHEHHS SIKUX YTBOPIOE MOBTOPHICTh. 3a/J€XKHO BiJ, KIJIbKOCTI
BUMHEHHUX 3JI0OYHMHIB MOBTOPHICTH BHCTymaja fIK KBajdidikyroua i
0co6JiMBO KBasidikyroda o3Haka. [1iJ mIOBTOpHICTIO 3/104HUHIB pO3y-
MiJIM BUMHEHHS JBOX i 6i/Ibllle TOTOXKHHUX 3JIOYMHIB He3aJIeXKHO Bij
HasIBHOCTI CyZJMMOCTI i CTPOKIB JaBHOCTI 1.

[Tpo moBTOpPHICTh HeThcs i B «3BO/Ii 3aK0oHIB Pociiicbkoil iM-
nepii» 1832 p., e 1ie NOHATTA 03HAYEHO K BUMHEHHS NOKapaHO0
0C00010 TAaKOI0 3K 3JIOUMHY BApyre 4u BTpeTe. [lif MOHATTAM Io-
BTOPHOCTI 3JI0UMHIB pO3yMiJM crieljialbHUMN peljiiuB.

B YnoxeHHI po nokapaHHs KpUMiHaJIbHI Ta BUNIPaBHi peJa-
kuii 1885 p. i B KpuminaneHomy YaoxenHi 1903 p. 6ysiu 3akpimnieHi
yci Bigomi Ha cboroaHi popMu MHOXKHHHOCTI 3J04MHiB. [IoBTOp-
HICTb PO3IJIAHYTO K 3arajbHy IiJCTaBy I0CUJEHHA KPUMIiHA/IbHOI
BiZiOBijaIbHOCTI 1 K KBasiidpikyrody 03HaKy OKpeMHX CKJaAiB,
KpiM TOro, MoKHa 6yJi0 BUAIJIMTH cHeliajbHy i 3arajibHy MOBTOP-
HICTb, pO3MeXyBaTU NOHATTA peLUAUBY i MOBTOPHOCTI 3/I0YUHIB.
Hanpuxknag, y ct. 137 3a3HaueHo: «K 4uciy 06CTOSTENBCTB, YBEIU-
YUBAKOUIMX BUHY U HaKa3aHUWe, IPUHAJJIEXKAT U MIOBTOPEHUE TOro
e IIpecTyIJIEHUS UJIM YYUHEHHe PYTOro M0cJe CyAa U HaKa3aHud
3a nepBoe, U BIaJleHUe B HOBOe NpecTyIlJIeHUe, Korja IpexHee, He
MeHee BaXKHOe, ObLJIO IMPOLIEHO BUHOBHOMY BCJIEJCTBHE OOLIEr0
MUJIOCTUBOr0 MaHUdecTa, WU 0 0COOGOMY MOHApLIEMY CHUCXOX-
JeHU1o»2, MoxHa cKasaTy, 110 NOBTOPHICTIO B Ileld 4Yac BU3HABaJIU
BUMHEHHS TAKOTO0 K 3JI0UMHY YX OJHOPIJHOTO, He3aJe>KHO Bij Ha-
SIBHOCTI CyAMMOCT] 3a nonepezHii 3J104KH.

3arajzioM paJiiHCbKe 3aKOHOJJABCTBO B JOC/IiX)KyBaHOMY acle-
KTi MOXHa YMOBHO NOJIJIUTHU Ha Taki nepiogu: 1) 1917-1921 pp. -
nepioj, B HOpMaTUBHUX aKTaX SKOr0 3yCTPIiYalOTbCA JIMIIE 3raZiKu
PO OKpeMi BHUY MHOXXUHHOCTI 3JIOYUHIB, 30KpeMa IpO peLuuB i
npodeciiHUM 3/04MHelb; 2) 1922-1958 pp. — nepioj, B SKOMY MHO-
>)KMHHICTb 3JIOYMHIB PO3IJIAJAETbCA B KOHTEKCTI IPU3HAYEeHHH I10-
KapaHH4 3a 11 okpemi Buay; 3) 1958-1991 pp. - nepiof, B sKOMY Bif-

1 Poccuiickoe 3akoHOaTenbCTBO X — XX BEKOB: B JIeBATH ToMax. — T. 1:
3akoHoAaTenbCTBO [JlpeBHel Pycu. - M. : IOpup. ut., 1984. - C. 53.

2 Poccuiickoe 3aKoHOAaTebCTBO X — XX BEKOB: B ZieBATH ToMax. — T. 6: 3a-
KOHOJ,aTe/IbCTBO NepBoi nmosioBuHkI XIX Beka. - M. : Opug. aut., 1984. - C. 200.
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O6yBa€TbCSA NOYaTOK GOPMYBAHHS iIHCTUTYTY MHOXKMHHOCTI 3JIOYUHIB,
3'BJIsAI0ThCA AediHillii OKpeMuX BH/1iB MHOXKUHHOCTI 3JI0YMHIBL.

Y nepiui poku pafgHCBKOI BJIaIM KpUMiHa/IbHA 3aKOHOTBOP-
dicTb y Pocii 3zilicHI0Baach IepeBa)KHO y BUTJISAJI BUJAHHS OKpe-
MUX HOPMATUBHUX aKTIB, AKi 3aCTOCOBYBaJIMCh i B YKpaiHi. ¥ pa-
ASHCBKUX pKepeJaxX NPO NOBTOPHY 3JIOYWHHY [AiJIBHICTBE 3rajay-
eTbcs B Jlekpeti PHK Big 22 yepBHa 1918 p. «Ilpo cnekyJsnito», y
AKOMY BCTAHOBJIIOBaJIaCb IIOCHJIEHA KpHUMiHaJbHA BiANOBiJa/b-
HICTb 3a CHekKyJisliio, BUNHEHY y BUIJIAAI npoMucay2. [loTiM no-
HATTSA «MOBTOPHicTb» BKUTO B [JlekpeTti PHK Big 29 ciuna 1920 p.
«IIpo nmopsafok Bce3arajbHOI TPYyZ0BOI MOBUHHOCTI»3. 3ro0M TeEp-
MiH «IOBTOpPHIicTb» BxUTO B [lekpeTti PHK Big 14 rpyansa 1921 poky
«IIpo BiANOBIZA/IBbHICTh 3aBiAYIOYNX Jep>KaBHUX, KOONIEPAaTUBHUX i
NPUBAaTHUX MiANPUEMCTB 3a YXWJIEHHS BiJ Jadi B yCTaHOBJIEHI
CTPOKH CBiJjUeHb, AKMX BHMaralmThb LieHTpPaJbHI 1 MicieBi ycTaHo-
BU». ¥ 4. 2 cT. 3 uboro /lekpeTy BKa3aHO, 1110 «IOBTOPHE HEHA/[aHHS
BKa3aHUX CBifueHb, KpiM mITpady, KapaeTbcs M036aBJeHHAM BOJI
Ha CTPOK He MeHIIIEe SIK 3 MicsLi»4.

Y KK YPCP 1922, 1927, 1960 pokiB BUNAJAKU NOBTOPHOTO
BYMHEHHS1 3JIOYMHY OiKCyBaJMCh B 3aKOHI 3a J0MOMOrOI0 TaKHX
MOHATh, SK: MOBTOPHICTb, HEOJHOPA30BICTb, CHUCTEMATUYHICTH,
BUMHEHHS 3JI0YHMHY y BUJI MPOMHUCJIY, BUMHEHHS 3JI0YHHY 0C06010,
1110 Ma€ CyJUMICTb, pellIUB, BUMHEHHS 3JI0YMHY 0C06010, sIKa Bij-
6yJia mokapaHHs Tolo. OAHI 3 Ha3BaHUX BU/IB NOBTOPHOCTI 6yJIU
KOHCTUTYTUBHUMHU 4H KBaJli}iKylOUMMU O3HAKaMU MEBHUX 3JI0UU-
HiB 1| BiiMBanu Ha ixHI0O KBastidikalito, iHIII - BIJIMBa/M Ha MpPH-
3HAaYeHHS NOKapaHHs 4YM 3BlIJIbHEHHA Bif Hboro. PisHOMaHITTA 3a-
KOHO/ZIaB4yOl TepMiHOJIOTII Ha MMO3HAaYeHHs OKpeMHUX BUIA/KIB BYU-

1 IlxpenoBad.I. MHOXeCTBEHHOCTb IpeCcTyIJeHUH (UCTOpHUYECKUH
acnekT) / 3.T. lllkpexnosa. - M. : IOpautundopm, 2011. - C. 63-64.

2 Poccuiickoe 3aKoHoaTebCcTBO X-XX BEKOB: B JieBATH ToMax. — T. 6: 3a-
KOHO/IaTe/IbCTBO NepBoi nmosioBuHkI XIX Beka. - M. : lOpuga,. ut.,, 1984. - C. 28.

3 Poccuiickoe 3aKoHO/aTeabCTBO X — XX BEKOB: B JeBATU ToMax. — T. 6:
3akoHoZaTeabCTBO NepBoi nosoBuHb! XIX Beka. - M. : Opug. aut., 1984. -
C. 65-66.

4 Poccuiickoe 3aKoHoaTeIbcTBO X-XX BEKOB: B JieBATH ToMax. — T. 6: 3a-
KOHO/IaTe/IbCTBO NepBoi nmosioBuHEI XIX Beka. - M. : Opuga. aut., 1984. - C. 114.
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HEeHHA JIeKIJIbKOX 3JI0OUMHIB NPU3BEJIO 0 aKTUBHUX JAUCKYCiH B Ha-
yLi KpUMiHa/IbHOT'O IIpaBa 010 BUAJIeHHA BU/[iB MHOXKHUHHOCTI.

Ha cy4acHoMy eTamni po3BUTKY KpHUMiHaJbHOI'O IIpaBa, BHa-
cnifpok pedbopMyBaHHSA yKpaiHCbKOTO 3akoHoAaBcTBa B KK Ykpainu
2001 p., HOBTOPHICTB, CYKYIHICTD i pellUB 3JI0UNHIB Ge3nocepe-
JHbO 3akpineHi B Po3aini VII 3aranbHoi yactunu KK (cT. 32-35 KK).
OkpiM npoOro, c/aify MO3UTHUBHO BiJ3HAYUTHU NOCTAaHOBY I[lneHymy
BepxoBHoro Cyny Ykpainu Big 4 yepBHs 2010 p. Ne 7 «IIpo npak-
THUKYy 3aCTOCYyBaHHfl CyJaMH KpPHUMIHaJIBbHOTO 3aKOHOJABCTBA IIPO
MOBTOPHICTB, CYKYIHICTb i penuuB 3JI04YUHIB Ta IX NpaBOBi Hac-
JiKW», ¥ SKili po3’sicHeHO moJiokeHHsA ctaTtei 32-35 KK Ykpainu
nig yac kBasiidikanii 37104MHIB, MpU3HAYEHHI MOKapaHHS, 3BiJib-
HEeHHI BiJi KpUMiHaJIbHO]I BiZIIOBIJAJIbHOCTI i Bij NOKapaHHS.

Y KK YkpaiHu NOHATTS NOBTOPHOCTI 3/I0YMHIB BXXUTO 3aKO-
HOJ|aBIleM Y HopMax 3arayibHol Ta Oco6JyinBoi Horo 4yacTuHax. 30K-
peMa, y 3aranbHid yactuHi KK YkpaiHu BHU3HaueHO MOHATTS MO-
BTOPHOCTI 3/JI0YMHIB Ta OKpecJseHo il HacliAKu. 3a3Ha4deHo ii i cepen
006CTaBUH, 1110 06 THXKYIOTh KpUMiHaJIbHY BifnoBifjanbHicTb. B Oco6-
auBiit yactudi KK YkpaiHu noBTOpHICTh y 6i/bIIOCTI cTaTelt BU-
CTYyNla€ O3HAKOI CKJaJy 3JIOUMHY | BIJIMBAa€E Ha KpPUMiHa/IbHY-
npaBoBy KBaJidikaniro BYyMHEHOTro. TAKUM YUHOM, MOHSATTS MOBTO-
PHOCTI 3JI0YMHIB 3aKOHO/IaBellb BUKOPUCTOBYE i A5t [udepeHijia-
uii, i gu1g inguBigyasizanii KpUuMiHaJabHOI BiiIOBiaJlbHOCTI.

OTxe, npoBeJleHUN HaMU aHaJli3 CBIJYWTH, L0 Neplli 3raj-
KU NP0 NOBTOPHICTB 3J104uHIB 3'saBUJKCce B XIV cT. y nepion deo-
JaJibHOI po3Apo6JeHOCTi. B HopMax 3aKOHOAAaBYUX aKTiB B OCHO-
BHOMY 3yCTpPiYa€ThCS MOBTOPHICTh, AKa MOB’sA3aHa 3 MonepeaHiM
3acyfxeHHsIM. CaM TepMiH He BXXMBaBCfl, a 10r0 BpaxyBaHHS BU-
MJIMBAE 3 aHaJi3y HOPM HOPMaTUBHUX aKTIB, fIKi JisJu B I|e} 4Jac.
Bu3HayeHHS MOBTOPHOCTI 3JI0UMHIB 3’IBUJIOCS Y «3BO/Ii 3aKOHIB
Pociiicbkoi iMmnepii» 1832 p., ike B npuHIUNi 36irasocs 3 NOHAT-
TsM penuauBy. Hanpukinngi XIX - Ha movyaTky XX CT. nij; moBTOP-
HiCTIO pO3YMiJK BUMHEHHS JIeKiJIbKOX 3JIOUMHIB, IKi MOXYTb 6YTH
TOTOXHUMH, OJHOPiHUMHU Ta pi3HOPiIAHUMU. PO3BUTOK KpUMiHa-
JIbHOTO 3aKOHO/JABCTBA paJIHCbKOI €lI0XU CTBOPUB IlepeZlyMOBU
JJISl Cy4acHOr'0 CTaHy HOPMAaTUBHOIO peryJloBaHHA MOBTOPHOCTI
3JIOYMHIB.
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1.3. 3apy6i:kHuii AOCBiJ perjiaMeHTaLii IOBTOPHOCTI 3/I04YMHIB

BuBueHHs1 ¥ aHaIi3 KPUMiHAJIBHOTO 3aKOHOJABCTBA 3apyo6i-
)KHUX Jlep>KaB, 30KpeMa KpUMIiHaJbHO-IPAaBOBUX HOPM, L0 CTOCY-
I0ThCS IOBTOPHOCTI 3/JI04MHIB, Ja€ 3MOT'y BUBUTHU IlepeBaru Ta He-
JOJIKHA KPpUMiHAJbHOTO NpaBa YKpaiHy, i Ha Lil OCHOBI BUBHAYUTHU
HanpsiMHU HOro NoJajbUIOro PO3BUTKY, a TaK0X 306JIM3UTU OCHOBHI
N0JIO’KEeHHS BITYM3HAHOTO Ta iHO3€MHOTO IpaBa, 3allpONOHYBAaTH
MOXJIMBI IJIAIXU FapMOHi3aliil 3aKOHO/aBCTBa.

Y Ham 4ac BUBYEHHIO 3apyOiXKHOTO JOCBily perjiameHTaril
IIOBTOPHOCTI 3JI0YMHIB NPUAINAETLCA HEAOCTAaTHLO YBaru. Xo4a y
JOCJIi/PDKEHHI TOBTOPHOCTI 3JI04MHIB BapTO BpaXxOBYBaTH U Te, fIK
PO3KPHUTO NOHATTS ¥ OCHOBHI [TOJIOKEHHSA IOBTOPHOCTI 3/I0YHHIB ¥
KpHUMiHaJIbHOMY 3aKOHO/IABCTBI iHIIUX 3apyOiKHUX JAepiKaB. ApKe
OJITHUM i3 croco6iB BU3HAYEHHSI O03HAK MOBTOPHOCTI € MOPiBHAIb-
HO-NPaBOBUM aHasli3 HOPMAaTHUBHOTO 3aKpilJeHHS LbOr0 MOHSATTS.
3 1[i€l0 METO0 3BEPTAEMOCH 0 KPUMiHA/JIbHOTO 3aKOHO/ABCTBA
NOCTPaAsIHCbKUX JepxkaB — Pocilicbkoi ®enepariil, Pecny6stiku bi-
Jgopyck?, JlaTBilicbkoi Pecny6uiku3, Pecny6uiku MosgoBu?,
Pecny6siku KasaxctanS, Pecny6siku A3ep6aiimxkanb, [pysii’,
BipMmenii®, Pecny6saiku Tamkukuctan?, Kuprusbkoi Pecny6-

1 YrosioBHbIN Kozekc Poccuiickoit ®egepaunu. — M. : I0p. kHura, 2004. - 160 c.

2 YrosoBHBIA Kozekc Pecny6sivku Benapych [mpepuci. B. B. BommkeHkuHa;
0630p. ctaThs1 A. B. Bapkosa]. - CII6. : FOpuanueckuii Llentp [pecc, 2001. - 474 c.

3 YrosioBHbIH Kozekc JlatBuu. — CII6. : FOpugudeckuii nentp Ilpecc, 2001. -
313c

4 YrosoBHbIH Kozekc Pecny6svku MosigoBa / BcTym. craTbs A. U. Jlyka-
mwoBa. - CII6. : Opuanyeckuit nentp Ipecc, 2003. - 408 c.

5 YronoBHBIH Kozekc Pecny6smku Kaszaxcran / mpepucia. U. U. Porosa. -
CII6. : Opuanueckuit nentp Ipecc, 2001. - 466 c.

6 YrosIoBHBIH KozeKc AsepbaibkaHckoi Pecny6snuku / [pen. U. M. Paru-
MoBa; nep. b. E. A66acosa]. - CII6. : Opuguveckuit nentp lpecc, 2001. - 325 c.

7 YrosnoBHbIM Kogekc I'pysuum / Hayd. peh. 3. K. burBaBa, BCTyI. cTaTbs
K.I0.H., Jol. B. M. MuxaiisioBa, 0630pH. cTaThs [J.10.H., npod. 0. [aMKkpennase;
nepeBo/, ¢ rpysuHckoro U. MepumkaHamBuad. — CII6. : 0puaudeckui nieHTp
[Ipecc, 2002. - 409 c.

8 YronoBHbIM Kojekc Pecny6smku Apmenus / [pen. E.P.Asapsna; mep.
P. 3. ABaksHa]. - CII6. : Opuanueckuit nentp Ipecc, 2004. - 450 c.

9 YrosioBHBIM Kozekc Pecny6osimku Tamkukucrad. — CII6. : Opuanyeckuit
HenTp Ilpecc, 2001. - 410 c.
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JIiKul, OCKiJIbKHU cHCTeMa 3aKOHOJABCTBA LIMX KpaiH € HaHGiJibIn
CXO0KOK0 /10 CUCTEeMM 3aKOHOJABCTBa YKpalHH, a TAKOX [0 I0JIO-
)KeHb KpHUMIHAJbHOIO 3aKOHOJABCTBA OKPEMUX EBPOINEHCHKHUX
nepxaB - Pecny6usiiku Bosrapii?, EcroHcbkoi Pecny6uiku3, ®PH4,
KopousisctBa Higepaanau®, KoposiectBa besnbrii¢, Pecriy6siku [Mosb-
ma’ - 3 TOYKU 30py SK IX MOXK/JIMBOI'O0 BpaxXyBaHHs IiJi 4ac MoJasibLIo-
ro ypockoHasieHHs KK Ykpainy, Tak i 3arajiom rapMmoHisanii kpuMiHa-
JIbHOTO 3aKOHO/IaBCTBa Jlep>KaB KOHTUHEHTa/IbHOI EBPOIIH.

[InTaHHA MHOXXHWHHOCTI 3JIOYMHIB Yy KOJleKCaX €BPOINENCbKUX
JlepKaB pO3IJIAHYTO B OCHOBHOMY Y paMKax iHCTUTYTy IpA3HA4YeH-
HA NoKapaHHA. Hanpukiaz, po3zis 4eTBepTUH IJ1aBu Jpyrol 3ara-
abHoi yactuHU KK Bourapii xoya i1 Ha3MBa€eTbCS «MHOXXHUHHICTb
3JIOYUHIB», OJJHAK He PO3KPUBAE NMOHATTSA MHOXUHHOCTI 3JI0UYMHIB
Ta il BUAIB, a TI/IBKU perjaMeHTY€ NMUTAaHHA NPU3HAYeHHS IO0Ka-
paHHsA 3a CYKYIHICTIO 3JIOYHMHIB Ta 3a CYKYIHICTIO BUPOKiB. Xo4a
TYT HEMA€E MOHATTS NOBTOPHOCTI 3JI04MHIB, NpoTe B cTaTTAX 0cob6-
JIMBOI YaCTHUHU 3yCTPIYAETbCA BUCIIB «BYUHEHHS 3JI0UYMHY IOBTO-
pHO». OTXKe, 3aKOHOAaBellb, AUdepeHLiI0I0UYU KpUMiHaAJIbHY BijAno-
Bi/Ia/IbHICTD, BKJ/IIOYAE MOBTOPHICTb 3JIOYMHIB [0 KBalidpikyrodux
03Hak (6s113bKo 30 cTarteit).

KK EcTOHIi iHCTUTYTY MHOXHHHOCTI 3JI0YMHHUX JiIHb 3ara-
JIOM He MICTHUThb, @ HEOAHOPA30BiCTh BU3HAYEHO JIULIE B KOHTEKCTI
NpHU3HAYeHHA NOKapaHHA. ¥ 4. 2 cT. 63 1bOro KoJeKCy 3a3Ha4yeHo,
SIKI0 0cob6a HeOHOPA30BO BYMHMJIA OJHE JifHHS, 110 BiJinoBinae

1 YronoBHbid Kozaekc Kbipreizckoit Pecny6uuku. - CII6. : IOpugnyeckuit
neHTp [Ipecc, 2002. - 352 c.

2 YronoBHbIN Kofekc Pecniy6imku Bosrapus / Hayu. peg. A. U. Jlykamos. -
CII6. : Opuanyeckuit uentp Ipecc, 2001. - 298 c.

3 YrosI0BHBIM KOZLEKC ICTOHCKOU pecly6JIMKHY / Hayd. pejl. U MepeBo/J C 3C-
ToHCKoro B.B.3aneBasoBa, BCTym. cTaTbhsl KaHA. IOpUA. Hayk, jgon. CII6TY
H. M. ManHeBa. - CII6. : FOpuanyeckuii nentp Ipecc, 2001. - 262 c.

4 YronoBHbIl Kogekc PenepaTuBHol Pecny6auky 'epmManuu / Hayd. pef.
J. A. lllectakos. - CI16. : Opugnyeckuit nentp Ipecc, 2003. - 524 c.

5 YrosnoBHbIM Kojekc [ostanauu / Hayd. pen. B. B. Bomkenkun. - CII6. :
IOpuanyeckuit nentp Ipecc, 2002. - 510 c.

6 YrosioBHBIN Kogekc Benbruu / Hayd. pea. H. M. Maunes. - CII6. : Opugu-
yeckud neHTp Ilpecc, 2004. - 561 c.

7 YrosnoBHblM kKogekc Pecny6auku Ilosbima / Hayd. pen. A.W. Jlykamios,
H. ®. Ky3Henosa. - CII6. : Opuguyeckuit nentp Ipecc, 2001. - 234 c.
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CKJaJlaM J[eKiJIbKOX pi3HUX INPOCTYIKIB YU CKJaAy TOTO CaMOro
NPOCTYIIKY, TO HAK/JIAJA€ETbCA YA IPU3HAYAETLCA OJHE MOKapaHHS.
OpHak NOBTOPHICTB NepefbadeHa sk KBajidikyroua o3HaKa CKIafy
3JI04MHY (npubau3Ho 15 craTei).

KK ®PH, sk i KK Mos1/10BY, MOBTOPHICTb 3JI0YUHIB BiJHOCUTH
Jlo BUAIB efnHOro 3104uHy (cT. 31). ¥ § 52 KK ®PH «€nune nisn-
H» 3a3Ha4YeHO: «fKI1o0 ofHe 1 Te XK JissHHA NOpYyILIYyE KiJIbKa KpUMi-
Ha/IbHUX 3aKOHIB YM OJIUH i TOM e 3aKOH HEeOJHOpPa30BO, TO NpPH-
3HAYa€eTbCA OJHe INoKapaHHA». Ilo cyTi, WaeTbca Npo ifeanbHy
CYKYIHICTb i MOBTOPHICTb (HEOJHOPA30BICTh).

KK Tonnangii mictuth okpeMuid posain VI Kuuru 1 «Cykyn-
HICTb KpUMiHa/IbHUX NIPABOIOPYILIEHbY», ¥ AKOMY AyKe HOKJaJHO
BU3HA4YEHO NpaBWJIa NpU3HAYeHHSA Pi3HUX BUJIB NOKapaHb y pasi
CYKYNHOCTi KpUMiHa/lbHUX NpaBonopyueHb. Y Kuusi 2 nsoro Ko-
aekcy € posgin XXXI «Ilosi0xeHHS Npo MOBTOPHI 3JI0YUHY, L0 3a-
CTOCOBYIOTbCSA [0 Pi3HUX po3AiiB Hiel KHuru». Y roro ct. 421-423
nepesniveHi cratTi KK, nepesbayene sKkUMU oKapaHHSI MOXe GyTH
30i/blLIEeHe HAa TPETUHY, SIKLIO0, HAPUKJIaJ, 10 Yacy BUMHEHHS 3J10-
YUHY MUHYJIO MeHIlle HiXX 5 POKiB Bijl TOJAi, IK 3/I04UHELb BiJI0YB
MOKapaHHS ¥ BU/i TIOPeMHOTO YB'si3HeHHs. PaKTUYHO TYT MAEThCS
Ha yBa3i MOBTOPHICTH, sIKa MOB’sA3aHa i3 3aCy/IXKeHHSIM.

Y KK Bessrii (rn1aBu 5 i 6) Knuru 1 dieTbcs npo NpuUHLUNIU
NpU3HAYeHHA MOKapaHHA 3a pelUAuB | CYKyNHICTb 3JIOYMHIB Ta
NPOCTYIIKIB, ajie iX AediHilill He HaBe/leHO.

KpuminasbHe 3akoHOZaBcTBO [losiblli TakoX He NpUAINAE
faraTo yBard NUTAHHSM MOBTOPHOCTI 3/104KHIB. PazoMm 3 TuMm, KK
[lonbiwi nepej6avyae MOHATTHA €JUHOrO 3JIOUMHY Ta CYKYMHOCTI
3JI0YMHIB y cT. 11 Ta noJilae BU3HAYEeHHs NPOJIOBXXYBAHOTO 3JI04YUHY
ycT. 12

OTxe, y KpMMiHaJIbHOMY 3aKOHO/IaBCTBI €BPONENCHKHUX Jep-
’KaB He NPUAIIAETHCA yBaru BU3HAYEHHIO CaMOr'0 NOHATTSA MOBTO-
PHOCTI 3JI04MHIB. [lJI1 HUX € XapaKTepHe BU3HA4YeHHS NpPoOLefypHU
NpH3HAYeHHs MOKapaHHS 32 BYNHEHHS JIBOX i OiJibllle 3JI0YUHIB, 110
YTBOPIOKOTb IOBTOPHICTH, CYKYIHICTb YU PELUAUB 3JI0YHHIB.

Mopo KK nocTpaAsiHCbKUX JiepKaB, TO NepefyciM ciif cka-
3aTH, 110 MOJIOXKEeHHS NP0 MHOXHWHHICTb 3JIOYHMHIB MICTUTBCA B
po3Aini nii Ha3BOW «3JI0YUHU», IKUW perJlaMeHTY€E MOHATT, KaTe-
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ropil Ta Buau 3yg04rHiB (KK Kaszaxcrany, KK Asep6aiimxany, KK
Bipmenii, KK Kuprusskoi Pecny6usiku, KK Tamkukuctany, KK Pec-
ny6siku MoJsjoBH). [HCTUTYT MHOXHUHHOCTI 3JI0UMHIB BHU/IiJIEHO
okpeMuM po3zjijsioM Tinbku y KK ¥Y36ekucrany, KK I'pysii, KK Bino-
pyci, KK JlaTBii. B ocTaHHbOMY MiCTUTBCSl He TiJIbKU 3aKOHOJaBYye
BU3HA4YeHHS NOBTOPHOCTI, CYKYITHOCTI | peiUAUBY, a 1 BUSHAYEHHA
MHOXXUHHOCTI 3JI0OYMHHUX JisiHb. 30KpeMa, MHO>KUHHICTIO 3JI0YHHIB
y KK JlaTBil BU3HayaloTh BUMHEHHH O/IHi€I0 0co6ot0: 1) 1BOX 4M Ki-
JbKOX CaMOCTiHHUMX 3JI0YMHHUX [isiHb, SIKi BiiNOBifal0Th 03HaKaM
KIZIbKOX 3JI0YMHHUX AisiHb a60 03HaKaM JIMllle OJHOr0 3JI0OUUHHOTO
JlisIHHA, SIKILO BOHU He OXOIJIeHiI €JUHUM YMUCJIOM BUHHOI 0CO6Y;
2) 0AHOTO 3JIOUMHHOTO [lisTHHS, sIKe BiANOBiZja€ 03HAKaM NMpUHANM-
Hi IBOX Pi3HUX 3JIOUMHHUX AisAHbL. ¥ cT. 32 KK Mos0B1 MHOXHWH-
HICTIO 3JI0YMHIB BU3HAETbCS BUMHEHHS JEKIiJIbKOX 3JIOYUHIB OJHIi-
€10 0CO60I0 3a YMOBH, KOJIM IIIOHAaliMeHIIle 32 /iBa 3 HUX HeMaE Mpo-
LecyaJIbHUX MepelIKo/ AJ1d MopyLuIeHHs HOBOI KpUMIiHaJIbHOI cipa-
BH, i KoJIM 0c06a He OyJia 3acy/pKeHa 3a Oo/leH i3 HuX. Y 4. 2 cT. 32
nboro KK 3a3HavyaeThbcd, 1110 MHOXKHMHHICTIO € CYKYTIHICTb 3JI0YMHIB
Ta penuauB. [loBTopHicTh 37104uHiB, 3a KK Pecniy6siku MosoBy,
He OXOIIIETbCA MOHATTSAM «MHOXHWHHICTb 3JIOYMHIB», a BiJHO-
CUTBCA 10 BUAIB €AUHOTO 3JIOYHUHY.

Y npoaHanizoBaHUX KpPUMIHAJIbHUX KOJEKCax I0-pi3HOMY
BUPILIYIOTHCA NUTAHHA 3aCTOCYBAaHHA TepPMIiHOJIOTII [Jid IO3Ha-
YeHHSI BUINAJAKIiB BYMHEHHS 0CO00I0 ABOX i Oijbllle 3JI0YMHIB, SKi
nepejbayeHi o/iHi€l0 i Ti€l0 XK cTAaTTEr YU YacTUHOIO cTaTi Ocob6Ju-
Boi yactuHu KK. Hanpukaag, y ct. 21 KK Bipmenii, cT. 19 KK Taz-
*KUKUCTany, cT. 32 KK Y36ekucrany, cT. 15 KK I'pysii, cT. 25 KK JlaT-
Bii, cT. 41 Pecny6siku Binopyci Bxx1Ba€eTbcsl TepMiH «IIOBTOPHICTh
3J104uHiB», a B cT. 14 KK Kuprusii, ct. 11 KK Pecny6.iku Kazax-
ctaH, cT. 16 KK Pociiicbkoi Penepaii g0 3min 2003 p. - «HeojHO-
pa3oBicTh 3/104MHIB». [IpM TakOMy BUKOPHUCTAaHHI BKa3aHUX TepMi-
HiB Yy 3aKOHO/ZABCTBi OKpEeMHUX JepKaB HAayKOBIi 10-Pi3HOMY NiJiX0-
JSThb 10 BU3HAYeHHS CIiBBiJHOLIEHHS 3a3HaY€HUX IOHSATb.

1 XaBpoHIok M. . KpuMiHa/ibHe 3aKOHOAABCTBO YKpAiHU Ta iHIIKX JepiKaB
KOHTUHEeHTa/JbHOI EBpoONU: NMOPiBHAJBHUMI aHasi3, mpobJjeMy rapMmoHisanii /
M. L. XaBpoHIok. - K. : lOpuckoncybsT, 2006. - C. 263.
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[TonoxeHHs wono0 noBTopHOCTI 3/104uHIB y KK noctpaass-
CbKUX JiepKaB GpaKTUYHO He Bifpi3HATHCS Biji aHAJOTIYHUX MO-
noxeHb Y KK Ykpainu. BinbiuicTh i3 KpUMiHa/lbHUX KOJEKCIB y Te-
pLIii yacTUHI BiAnoBigHOI cTaTTi 3aranbHoi yacTuHU KK 3a 3ara-
JIbBHUM IPaBUJIOM BU3HA4YalOTh IOBTOPHICTH 3JI0YWHIB K BUUHEH-
HS ABOX i Gisibllle 3/I0YMHIB, Mepe6aYeHUX TiEK CaMOK CTATTEH
a6o yactuHoto ctaTTi Oco6mBoi yactTuau KK. OkpeMoro 4aCcTHHO
BiZINOBiAHOI cTAaTTi BUMHEHHS JIBOX i GiJibllle 3JI0YHHIB, Iepejdave-
HUX pisHUMHU cTaTTAMMU KK, BU3HA€eThCA NOBTOPHUM JiMIle Y BULA-
Ikax, nepegdadyeHux B Ocob6usnBii yactuHi KK. OpHak cnenudika
MNOBTOPHOCTI 3JIOUMHIB NIOJIATAE B TOMY, 110 ii YyTBOPIOIOTH He TiJb-
KU TOTOXHi, a i y pa3i 0co6/1MBOiI BKa3iBKK 3aKOHO/AaBLisl, OJHOPiA-
Hi 3JI0YMHH, TOMY NO3UTHUBHO BapTo BiA3HayuTH Ti KK, B akux B
OZIHIM 4YacTHUHi 06’€JHAaHO MOBTOPHICTb TOTOXKHUX i OJHOPIAHMX
3n1o04yuHiB (KK I'pysii, KK JlaTsii).

[IpoTe B OKpeMHUX KpHUMiHaJIBHUX KOJeKcaX 3yCTpidaloTbCA
neBHi 0COGJIMBOCTI 1110/I0 XapaKTePUCTUKH MOBTOPHOCTI 3JI0YUHIB.
Hanpukniaj, N03UTUBHUM, BUJAETHCS, € 3aKpilJieHHA B 4. 1 cT. 32
KK Y36exkrcTaHy NOHATTS MOBTOPHOCTI 3JI0YHHIB, Jie BKAa3y€EThCH,
1110 TOBTOPHICTIO 3JIOUMHIB € pi3HOYAaCHe BUMHEHHS JBOX i Gisbie
3JIOYHHIB, nepea6aveHUX OAHI€0 i TiEI0 X YaCTHHOW CTAaTTi, CTAT-
Telo, a y BUMNAJKax crneljajbHO nepenbadyeHux B KK, i pisHuMu
ctatTsaMu Oco6/iMBOi YacTHHY, 3a KOJEH 3 AKUX Ii He 6ys0 3acy-
JoxkeHo. TyT Tak0X BKa3y€eThCH, 1110 NIOBTOPHICTb YTBOPIOIOTH fK 3a-
KiHYeHi 3JI04UHH, TaK | 3aMax Ha 3JI0YMH, | KpUMiHaJIbHO KapaHi ro-
TYBaHHH [0 3JI0YMHY, a TAKOX 3/I0YMHHY, BYUMHEH] y criBydacTi. Take
3aKOHO/ZIaBYe IOJIOKEHHH A€ MOXJIMBICTb PO3MEXYBaTU IOBTOP-
HIiCTb Ta PEeIU/MB 3/I0YHHY, 2 TAKOXK BUKJIIOYUTU OYAb-SKi JUCKYCIi B
Teopil KpUMiHaJIBHOIO IIpaBa 00 TOr'0, YA YTBOPIOIOTh He3aKiHYe-
Hi 3JIOYUHM i 3JI0YUHH, BUMHEHI Y CIIiBYyYacCTi NOBTOPHICTb 3/104MHIB.

Y KK nocTpafsgaHCBKUX [AepKaB IPOCTEXKYEMO BiMIHHOCTI
11010 06CTaBUH, fIKi BUK/IYAOTh MOBTOPHICTh 3/I0YUHIB. ¥ 6i/b-
mocTi 3 HUX, K i KK Ykpainy, 3a3HaueHo, 1110 NOBTOPHICTb BiJICyT-
H#l, SIKILO 3a paHille BUMHEHUH 37104MH 0co6y 6yJ10 3BiJIbHEHO BiJ,
KPUMIHa/JIbHOI BiZIOBiaJILHOCTI 3a MiJicCTaBaMH, BCTaHOBJIEHUMU
3aK0HOM, ab0 AKILO CYAUMICTb 3a Lel 3/104UH OyJI0 moraiieHo abo
3usaTo. ¥ KK JlaTBii, KazaxcTaHy npsiMo BKa3aHO, L0 MOBTOPHICTh
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BiZICYyTHA TaKOX i y BUIIAQZIKy, KOJIU 00 JiAHHA 3aKIHUMBCS CTPOK
AaBHocTi. Takoro nosoxeHHs Y KK Ykpainu HeMae. Lle o3Hauag, 1m0
B YKpaiHi 3akiHUeHHS CTPOKY JJaBHOCTi caMe cO6010 He MAE€ »KO/[HO-
ro NpaBOBOI0 3HA4YeHH$, 30KpeMa /i1 BU3HAa4YeHHA IOBTOPHOCTI,
AKILO HeMae odiliiHOro pillleHHs cyAy Npo 3BiIbHEHHS 0CO6U Bif
KpUMiHa/JIbHOI BiANOBiaJIbHOCTI YM BiJ| MOKapaHHA y 3B’A3KYy i3 3a-
KiHYeHHSIM CTPOKiB AaBHOCTL. B iHIINX Kojekcax (HampukJaf,
KK Pecny6siku Kuprusii) B3araji HeMae Bka3iBKM Ha 06CTaBUHH,
AKi BUKJIIOYAThb IOBTOPHICTH 3JI0UYHMHIB.

3ayBaXKMMO, L0 B JeAKUX KPUMIiHAJbHUX KOJeKcaxX CTaTTi,
SKi BU3HA4YalOThb MOHATTS NOBTOPHOCTI 3JI0YMHIB, B OKpeMil 4ac-
THUHI MICTUTBCA MOJIOKEHHA MPO BiZIMIHHICTH MOBTOPHOCTI 3/104M-
HiB He TUJIbKU Bijj NPOJOBXKYBaHOTO 3JIOYMHY, a 1 BiJl TPUBaWO40Oro
(4. 5 cT. 19 KK Tamxukucrany, 4 .4 ct. 32 KK Y36ekucrany). Ciaif,
CKas3aTH, 1[0 TPUBAIYUU 3JI0YMH — Ile OJJMHUYHUN 3JI0YUH, PO3I0-
YyaTuil A€o abo 6e3AisA/bHICTIO cy6'eKkTa i Jaji MpoAOBKYEThCA
6e3nepepBHO yIPOAOBXK NEeBHOT0 yacy. To6To TpUBalOUUH 3/104MH
3/IINCHIOETbCS Ge3nepepBHO i TUM caMUM BiJpi3HAETbCA Bij MoO-
BTOPHOCTI 3JIOYMHIB, A/ KOl XapaKTepHUU MepepuB y yaci Mix
3JI0YMHAMY, 110 il yTBOPIOIOTh.

KK Pecny6siku binopyci MicTUTBE aHasoriuHi nosioXkeHHs
11010 perJiaMeHTalii moBTopHOCTI 3/104MHIB 3 KK Ykpainu. OiHak,
NpoCTeXYTbcad 1 nmeBHi oco6suBocTti. Hanpukiag, y po3azini 10
«[Ipr3HaYeHHs OKapaHHSA» € CTATTH, sIKa PeryJilo€e NpU3HAYEeHHS
NIOKapaHHA 3a IOBTOPHICTb 3JI0YMHIB, IKi He yTBOPIOKOTb CYKyIIHO-
cti. ieTbcs Mpo MOBTOPHICTb TOTOMHUX 3/I0YHMHIB, 32 AKi MPU3Ha-
YaAEThCA MOKapaHHS 3a CyKyIHICTIo 3/104MHiB. BianosizHo go cT. 71 KK
Binopyci npu BYMHEHHI NOBTOPHO 3JI0YUHY OJHOTO i TOTO X BUAY,
nepesbayeHUX pi3HUMHU 4acTHHaMU cTaTTi Oco6JMBOI 4acTHUHY,
a60 KOJIM OJIUH i3 TaKUX 3JIOYUHIB O6YB 3aKiHYeHHH, a iHIIUN - Hi,
abo, AKLo ocoba MepLIMH 3JI0YMH BUMHUJIA y CHiBYYacTi, a iHIINN
0JIHOOCIOHO, TO KOXKeH i3 3JI0YMHIB OLIiHIOETHCS caMoCTiMHO. [Toka-
paHHSA Y LIUX BUNIAAKaX IPU3HAYAETHCA 32 KOXKEH 3JI0UMH OKPEMO, a
OCTaTOYHEe MOKAapaHHA BU3HAYAETHCH LIJIAXOM IOTJIMHAHHSA MEHIN
CyBOpPOT'0 MOKapaHHs Oiibll cyBopuM. THM caMHUM 3aKOHOJaBellb
Pecny6.iiku Bisiopyci cTaBUTh B HEpiBHe CTAaHOBHIIE IIO/0 BiJmo-
BimanbHOCTI 0cCi6, sIKi BYMHUJIM 3JI0YMH, TepefbadyeHUX OJHi€0
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crarrero KK i oci6, siki BYUNHUIM 3JI04MH, MlepebaYeHUN Pi3HUMU
CTaTTAMH, OCKIJIBKHA OCTaHHIM NPHU3HA4Ya€ThCA NIOKapaHHA 3a CyKy-
ITHICTIO 3JI0YMHIB He TiJIbKM LIJIAXOM NOIJIMHAHHA MeHII CyBOpPOIo
NOKapaHHS 6iJbII CYBOPUM, a ¥ HIJIIXOM YaCTKOBOI'O UM MOBHOIO
CKJIaJlaHHS IOKapaHHS.

Y KK BkasaHux [Jep>aB cepes OOCTaBUH, L0 OOTSKYIOTh
BiZ\IOBiA/IBHICTD, 3a3HAYa€TbCAd BYUHEHHS 3JI04MHY IOBTOPHO
(m.1 4.1 cT. 48 KK JlaTsii, n. 1 4. 1 cT. 64 KK Pecny6siku Binopyci,
4. 1 ct. 54 KK Kazaxcrany). Kpim nporo, y KK Binopyci sik o6¢cTaBu-
HY, f1IKa O6TSKY€E BiANOBiaIbHICTh, BKA3aHO Ha BUMHEHHS 3JI0OUUHY
0c006010, IKa paHillle BUMHUJIA OYAb-IKUN 3JI04YUH, SIKILO He CIIUIN
CTPOKH JIaBHOCTI, a60 SKILO He 3HATA Ta He ToTralleHa CyIUMICThb 3a
nonepeHiil 3yo0uuH. Take ¢opmy/roBaHHS Habarato MIMpIIe 3a
cBoiM 3MicToM, Hixk y KK Ykpainy, Jie Bka3aHO Ha BUMHEHHS 3JI04H-
HY 0C0O060I0 MOBTOPHO Ta peluUB 3/104UHIB. [IoBTOpHICTD 3/10un-
HiB BKa3y€eTbCSA TaK0XK y cTaTTAX Oco6/1MBOI YaCTUHU BKa3aHUX KO-
JeKciB sk kBasigikyoya o3Haka (6su3bko 70 ctateit y KK Tamku-
kucrtany, 50 crareit KK Pecny6usiku Binopyci). OTKe, NOBTOpPHICTb
3JIOYMHIB BUKOPUCTOBYIOTh 3aKOHOJABLi i A gudepennianii, i
AJ1s iHAUBiAyastizanil KpUMiHA/IBHOI BiATIOBIJa/IbHOCTI.

Ha chorosHi HeBUpIllleHOW 3aJIMINAETHCA MpoGJIeMa KBaJli-
¢ikauii TOBTOPHOCTI 3/104MHIB. 3aKOHOABII OKpEMUX 3apyOiKHUX
JlepKaB HaMaraloTbCs BUPILIMTH L0 CUTyaLlil0 HAa 3aKOHOJAaBYOMy
piBHi. [leBHe npaBuJio kBajsidikallii B OKpeMHUX KpUMiHaJbHUX KO-
JleKcax JJONOBHIOE YaCTHUHY CTATTi, 110 BU3HAYA€E OKpeMe MOHATTS.
Hampuknag, B 4. 5 ct. 11 KK KazaxcraHy 3a3HadeHo, 1[0 y BUNAJ-
KaX, KOJIM HeO/JHOPA30BiCTh 3/I0UUHIB Nepej6aueHa K 00 TKy04Ya
03HaKa, L0 TATHEe 3a COO0K Oi/Nbll CyBOpe MOKapaHHs, BUYMHEHI
0c060I0 3JIOYMHU KBaJiQiKylOTbCS 3a BiANOBIIHOI YacTHHOM
cratTi Oco6smBoi yactuHu KK, ski nepejbavyaroTh nokapaHHs 3a
HeOJHOPAa30BICThb 3JIOYMHIB. ¥ THX BUIIaJiKaX, KOJU HEOJHOpPa30-
BiCTb 3/I0UMHIB He NepejibayeHa B CTATTI K KBasidikyroua 03HaKa,
BoHa BianoBigHo no ct. 54 KK KasaxcTraHy Moxxe BpaxOBYBaTHCh
npu npusHavyeHi nokapaHHsa. Take npaBuJio Mictusoch i B KK Po-
cificbkoi @epnepanii 1o ynHHOCTI 3akoHy Pocii Big 8 rpyans 2003 p.

Y 4. 3 ct. 25 KK JlaTBii 3a3HauyeHo, 1110 Y BUNIAJKY, KOJIH MO-
BTOPHICTb 3JIOUMHHUX JAisIHb NepebayeHa sIK O3HaKa CKJIaAy 3J10-
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YUHHUX [isiHb, yCi MOBTOPHI AifIHHA BUHHOI 0co6H, MepezbaydeHi
OJIHI€I0 CTATTEI YMHHOTO 3aKOHY, KBaJipiKyOTbCS TiJIbKM 3a Ti€l0
CTaTTelo, IKa Nepejibavyae Bi/[OBi/Ja/IbHICTb 32 MOBTOPHI 3JI0UMHHI
JISTHHS.

[leBHOIO HOBesiolo € mnepegbadveHHsa B KK MousigoBu riaBu
«KBamigikaniss 3yso04ynHiB». CT.113 nporo KK pmae Take moHATTA
kBastidikalil 37104MHY: BU3HAYEHHS | IOpUIUYHE BCTAHOBJIEHHS TO-
YHOI BiZITOBiIHOCTi 03HAaK BYMHEHOTO LIKIiJJIUBOTO AisTHHS 03HaKaM
3JI0UMHY, Tepe/i6aueHOro KpUMiHaJIbHO-IPAaBOBOKW HOPMOMW. Y
cT. 114-118 3akpinsieHo npaBuJja KBajidikauii mpu cyKymHoOCTi
3JIOYMHIB, IPpU KOHKYpeHIil KpUMiHa/IbHO-IPAaBOBUX HOpM. Xo4a
OKpeMoOI0 cTaTTelo i He mepejbadyeHo KBasidikalilo MOBTOPHOCTI
3JIOYMHIB, OJHAK Lie He 3MEeHUIYE BaXXJIMWBOCTI 3aKOHOJABYOI'0 3a-
KpinsieHHs npaBuJI KBastidikarii 3/104MHiB.

[lizBOAAYM MiZACYMOK, 3a3HAYMMO, 1110 TIOHATTSA MOBTOPHOCTI
3JIOYMHIB Yy KpUMiHAJbHUX KOJEKcaxX GiJbIIOCTI MOCTPaJsHCbKUX
JepaB MiCTUTb TaKi 03HaKU:

- BUMHEHHS 0C00010 JIBOX a60 OiJ/IbIlle 3JI0UYHHIB;

- nepei6avyeHUX O/IHI€EI0 i TIEIO CTATTEIO UM YACTUHOK CTATTI;

- nepei6avyeHUX Pi3HUMHU CTATTSIMH a00 YaCTUHAMU CTaTTi;

- HOBTOPHICTb Ma€ Miclle He3aJIeXXHO BijJ TOro, 4yu OYB
Cy0’eKT 3acCy/PKEHUH 3a paHillle BYNHEHUH 3JI0YHH.

Cuif ckasaTy, L0 Lie 03HAaKM MHOXXWHHOCTI 3JIOYMHIB 3ara-
JIOM i Taki X 03HaKM BUILJIMBAKOTH i3 HOPMAaTUBHOI'O BU3HAYEHHA
MOHSTTS MOBTOPHOCTI 3JI04MHIB, NepebadyeHoro cT. 32 KK Ykpai-
HH. lle migTBEpAXKy€ Te3y PO Te, 10 NOHATTS MOBTOPHOCTI 3JI0YU-
HiB i NMOHATTA MHOXWHHOCTI 3JIOUMHIB NO3Ha4YalOTh OJHE i TeX
SIBUIIE€ — BUMHEHHS JIEKIJIbKOX 3JI0YMHIB.

OTxe, iHCTUTYT MHOXMHHOCTI 3/104MHIB y KK noctpagsaHce-
KHX Jlep>KaB CTPYKTYPHO 3aKpilJieHW# y BiANOBiAHI po3ainu 3ara-
abHOI yacTuHU KK i oxomsioe Taki BUAY, IK MOBTOPHICTb, CYKYII-
HicTb Ta peuugus. OgHak, sk i KK Ykpainy, kpuminasibHe 3aKOHO-
JaBCTBO MOCTPAAAHCBKUX JiepXaB He MICTUTb YiTKUX KpUTeEpIiB
pO3MexXyBaHHA NOBTOPHOCTI i CYKYITHOCTI 3JI0YHWHIB, IOBTOPHOCTI i
peLu By 3JI04MHIB.

Y KK nocTpassgaHCbKUX AepaaB MOXHA BUAIJIMTY | IO3UTHBHI
MOMEHTH, AAKI MOXXHa BpaxOByBaTH IPU BJOCKOHAaJIeHHI MHOXXWH-
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HOCTIi 3JI04MHIB, 30KpeMa IIOBTOPHOCTI 3JI0YHHIB, B YKPAIHCLKOMY
KpHMMiHa/IbHOMY 3aKOHOJABCTBi: 3aKOHOJaBYa XapaKTepUCTHUKa
OJJMHUYHUX 3JIOYMHIB, K CTPYKTYPHHUX eJIeMEeHTIiB NOBTOPHOCTI
3nouyuHiB ('py3is, ¥Y36ekucraH, KasaxcraH, JlaTBis), 3akpinjieHHs
NeBHUX MpaBua KBasidikanil moBTopHocTi 3/0unHiB (KazaxcraH,
JlaTBis).

Y 6inpuiocti kpUMiHABHUX KOJIEKCIB EBPOMENCHKUX JlepKaB
MOBTOPHICTh 3JIOYUHIB PO3IJIAHYTO JIMIIE B KOHTEKCTI IpU3HAYeH-
HA NoKapaHHA. He HaBeJeHO MOHATTA MOBTOPHOCTI 3JI0YMHIB i He
BU3HA4YeHO NpaBuJia KBasidikaiiil MOBTOPHOCTI 3/104HHIB.

1.4. CiniBBiJHOLIEHHSI MHO>KMHHOCTI Ta IOBTOPHOCTI 3/I0YUHIB

Y 4MHHOMY 3aKOHOJABCTBi MOBTOPHICTB, CYKYIIHICTb Ta pe-
UUAWB 3JI0UMHIB He 00’€lHAH] €JUHUM MOHATTSM. Jlule B Teopii,
30KpeMa B Mif[pyyHUKax Ta y HaBYaJbHUX NMOCIOHUKAX, BiAmoBigHi
HOPMH 00’€JHIOIOTh B iIHCTUTYT MHOUHHOCTI. [Ipu 1jboMy, ik mpa-
BUJIO, YIIYCKAETHCS, 10 EAUHOr0 KPUTEPIIO, HA MiJCTaBi AKOr0 MO-
>KHa OyJio 6 3JiHCHUTU NOAI MHOXHHHOCTI 3/JI04MHIB Ha BUIH,
TOBTO CYKYHHICTh, IOBTOPHICTh Ta peUUAUB, GaKTUIHO He iCHYE.
[IuTaHHA PO BUAU MHOXXUHHOCTI 3/I04YHMHIB B Teopii KpUMiHAIBbHO-
ro npana i fgoci fuckyciiiHe. [Ipudomy, sk Big3HauuB M. I. BaxkaHoB,
WeTbCs He NMPO BUAW MHOXUHHOCTI, OCKIJIbKU B MiZICYMKY BCi BU-
3HAIOTh, 1J0 HUMHU € CYKYIIHICTh, IOBTOPHICTDb 1 peliuAuB 3JI0YUHIB,
a npo kJjaacudikaiiro Ux BUAIB, iX CliBBiHOLIEHHS OJWH 3 OAHUML,
Ax Hacnifok, 3a3HaYeHU KPpUMiHAJbHO-IPAaBOBUM IHCTUTYT Xapa-
KTEePU3YETbCA BHYTPILIHBOIO CYNEPEYIUBICTIO, 0 IOPORKYE TPY-
JHOII Mpu KBasidikaril MHOXKWHHOCTI 3JI0YHUHIB, 0COGJIMBO B Yac-
THUHI po3MeXyBaHHA IX CYKYITHOCTi Ta IOBTOPHOCTI.

A BHUAAeTbcA, Taka CUTyalisd [EeBHOK Mipow 3yMOBJIeHa
THUM, L0 NMUTAHHA NPO MicClLle MOBTOPHOCTI 3JIOYUHIB B IHCTUTYTI

1 BaxkaHoB M. Y. MHO>KeCTBEeHHOCTb NPEeCTYIJIeHUH 110 YroJI0OBHOMY IpaBy
Ykpaunse! / M.U. Baxanos. - XapbkoB : [Ipaso, 2000. - C. 9.
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MHOHWHHOCTI TaK i He OTpUMaJI0 OJJHO3HAYHOI'0 HAYKOBOTO BUDI-
HIeHHA. Y pi3HUX HAyKOBUX JpKepeJsaX HaBOAATHCA 4acTO JAiaMeT-
paJIbHO MPOTUJIEXKHI MO3ULT 111010 MiCLiA IOBTOPHOCTI 3/I04UHIB B
IHCTUTYTI MHOXXUHHOCTI 3/I04YHUHIB, IOJiI/ly MHOXXWUHHOCTI 3JIOYUHIB
Ha BUJM Tol1l0. BucyioB/ieHi  y KpUMiHa/IbHO-IIPaBOBIiH JliTepaTypi
MiIX0AW [0 BUPILIEeHHS [bOr'0 MUTAHHS MOXXKHAa 00’€IHATHU B TakKi
rpyInu.

[lepmunii nmiaxig nosasAraB y BUAiINIEHHI TPbOX BUJIB MHOXHH-
HOCTI 3JI0YMHIB: NOBTOPHICTb, CYKYIHICTb i pelUINB 3/104MHIB. Takun
nofin s3anponoHyBaau A. M. Akosnes!, II. C. Jarenn?, I'.T. Tkeme-
aiagse3, M. 1. baxkaHoB* Ta iHIlIi BYeHI.

PisHOBMJaMU 1bOro MNOAIMY € MiAXiA 3anponoOHOBaHHUU
T. M. Kadaposum, B. M. Kyapssuem. Hanpuksnaa, T. M. Kadapos BBa-
KaB, 1110 10 GOPM MHOXXUHHOCTI 3JI0YUHIB BapTO BiHECTH PELUIUB,
IIOBTOPHICTb, peasbHy H iJlealbHy CyKynHIicTb 3J04MHIiBS. CBO€EIO
yeproto, B. M. KyapsBLeB BiAHOCUTB CyKymHIicTb (ifZeanbHy Ta pea-
JIbHY ), HEO/IHOPA30BiCThb, MOBTOPHICTH i peliuIMB 3JI0UUHIBE.

Ciiz ckasary, 110 caMe 3 NOHATTAMM OBTOPHOCTI, CyKYITHO-
CTi Ta pelUIUBY KpUMiHAJbHUM 3aKOH MOB’A3y€ BiAnOBiAHI mpaBo-
Bi Hacmiaku - kBasidikamiio 3/104MHIB, 0COGJIMBOCTI MPU3HAYEHHS
NOKapaHH{ i 3BiJIbHEHHS Bif, HbOro. Y 3B’A3Ky 3 11UM, 6araTo Bue-
HUX BUXOAUTD i3 Kyacudikalii BUiB MHOXKHUHHOCTI 3JI0OYUHIB, AKi
6e3nocepeHbO MICTATBHCSA B HOPMax KPUMiHAJIbHOTO 3aKOHY i TOMY
BUJIIAIOTH TPU GOPMU MHOXKUHHOCTI 3JI0YHHIB, a caMe CYKYIHICTb,
NOBTOPHICTb Ta pelUAuB 37104MHIB. CaMe TakUM MOJIJ HA BUJAU €

1 flkoBsieB A. M. COBOKYHOCTb [IPECTYIJIEHUI 10 COBETCKOMY YI'OJIOBHOMY
npaBy / A. M. flkoBnes. - M. : T'octopuzzar, 1960. - C. 5.

2 Jlarens I1. C. MHOokecTBeHHOCTD npectymieHuid / I1. C. larens. - Baagu-
BocTtok : /IBI'Y, 1961. - C. 3.

3 Tkewenuajse I'. T. OTBETCTBEHHOCTb NIPY COBOKYMHOCTH NpeCTyNJIeHUN
110 COBETCKOMY YTr0JIOBHOMY IpaBy: aBToped. AUCC. HA COUCKaHUe YYeHOoH cTe-
MeHU KaHz,. lopu/j. Hayk / I.T. Tkemennaaze. - Téuaucy, 1961. - C. 3.

4 BaxxanoB M. U. MHOXXeCTBEHHOCTb NPECTYIVIEHUH 110 YyTOJIOBHOMY NpPaBYy
Ykpauns! / M.U. Baxanos. - XapbkoB : [Ipaso, 2000. - C. 10.

5 KadapoB T. M. Ilpo6siema penujuBa B COBETCKOM YroJIOBHOM IipaBe /
T. M. Kadapos. - Baky : 9;1m, 1972. - C. 8-9.

6 KyapsisueB B.H. O6mas Teopus kBaauduKauuU NpecTymieHUd /
B. H. Kyapsasues. - 2-e usg,, nep. u gom. - M. : Opucts, 1999. - C. 278.
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HalnomupeHimuM y JjiTeparypi, afpke B abCOIOTHIN 6inbIIOCTi
MiIPYYHUKIB 3a3Ha4€HO MO/IiJ1 MHOXXWUHHOCTI caMe Ha Taki Buaul.

HaBepeHi no3uriii HeoJHOPa30BO MiAJaBald KPUTHII B HayLi
KpHUMiHa/JIbHOTO NpaBa, 3 OMVIAAY Ha Te, L0 TaKUK MOJiJ MHOXHUH-
HOCTI NIpOBeJIeHO Bipa3y 3a JeKiJbKOMa KpUTepisAMHU, SKi BUKJIIO-
YalTh MOXJIUBICTh O/JTHOYACHOTO 3aCTOCyBaHHS. CJIyIIHO 3ayBaXKye
B. O. HaBpo1bkui, 1[0 B 3a3HavyeHid kjaacudikanil AonyieHo npu-
HalMHi IBa MOPYILEeHHS:

1) npoBeieHO OJHOYACHO 32 /IBOMA IMiJ[CTaBaMH — HasIBHICTb
YU BiZICYTHICTh 3acymKeHHsI (peluJUB Ta MOBTOPHICTb) Ta KiJb-
KiCTh BUMHEHUX [isIHb (CYKYMHICTh 3JI0YHUHIB - 3 OJAHOT0 GOKYy Ta
MOBTOPHICTD i pelUAUB - 3 iHIIOTO);

2) K caMOCTIilHI BUJU MHOXXUHHOCTI BU/iJIEHO sIBUIIA pi3-
HOTO CTYIeHs y3arajbHeHHSl (pelUAUB OXOILIIETHCA MOHATTIM
MOBTOPHOCTI 3/104nHiB). Pa3oM 3 THM, BUeHHI 3a3HAYMUB, 1110 3ara-
JoM ksacudikalis BU/IB MHOXUHHOCTI Ha CYKyIHiCTb, MOBTOP-
HiCTb Ta pelyUAUB NPUNRHATHA, IPUHAUMHI, Y HABYAJIbHUX I[iJSX2.

JApyruii niaxia fo nofisy MHOXKHMHHOCTI 3BOJUBCS [0 BUJI-
JieHHs ABoX ii BUAIB 3anexHo Bif o6paHoro kpurtepito. Hampu-
kiaf, P. P.Taniak6apos, M. Edimos, E. DposioB 3a xapakTepom ai-
siHb, 1110 ii YTBOPIOIOTH, BUAIISAIOTE ABi GOPMHU MHOXKHUHHOCTI: MO-
BTOPHICTbB i CYKYNHICTb 3/104HHIB. [[pUdoMy MOBTOPHICTh /151 HUX
1ie € BCi BUITa/IKU IOBTOPHOI'0 BUMHEHHS 3JIOYUHY OJHIEIO i Ti€W X
0co6010. Penlu/iuB, 3a nepeKOHAHHSIM I[UX YYEeHHUX, IOBUHEH OXOII-
JIIOBAaTHUCh MOHATTAM «IOBTOPHICTh 3/104MHiB»3. Takoi x AyMKH
JotpumyBasuch b. A. Kypinos* i H. b. Anies>.

1 CoBerckoe yrosioBHOoe mpaBo. Yacte O6mas: yye6Huk / B.B.3gpaBo-
MbicioB, M.A. Tenbdep, [L.U. T'pumaes u ap. - M. : IOpugudeckas qutepaTypa,
1982. - C. 252.

2 HaBpoubkuit B. 0. OcHOBM KpHUMiHa/lbHO-NIpaBoBoi KBasidikawii: HaBd.
noci6. / B. 0. HaBpoubkui. - 2-re Buj. - K. : I0pinkom InTep, 2009. - C. 214.

3 Tannak6apoB P. MHOXXeCTBEHHOCTb NPECTYMHBIX AeTHUM KaK UHCTUTYT
COBETCKOI'o yrosioBHoro npasa / P.Tanuak6apos, M. E¢umos, E. dposos //
CoBeTckast octunus. — 1967. - Ne 2. - C. 5.

4 KypunoB b. A. HayuHble o0CHOBBl KBaJMUKALMW MpecTymjeHUd /
B. A. KypuHos. - M. : MI'Y, 1984. - C. 160.

5 Anues H.B. MHoxecTBeHHOCTb IpectymieHuit / H.B. AnueB // Couunanuc-
THUYecKas 3aKOHHOCTb. — 1981. - N2 6. - C. 27.
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Y 3anpomnoHoBaHi#l mo3ullii TakoXX MOXXHa BUSIBUTHU IIeBHe
nopylleHHs NpaBuJ Kiaacudikallii, OCKiIbKHA IPH IIbOMY SIK MifCTa-
BY MOJi/ly BpaXOBYIOTh KiJIbKICTh BUMHEHUX AiAHb. OlHAK ileasbHa
CYKYINHICTb 3JI0YMHIB Ma€ Miclle MpA BUMHEHHI OJHOTO AisiHHA. To-
My MOJiJI MHOXXUHHOCTI 3JI04MHIB IPOBOJATH 1 32 TAKUM KpHUTepi-
€M, SIK XapaKTep NOBeJiHKU BUHHOIO — BYUHAETHCS KiJIbKa JiSIHBb,
SIKHMHM BUKOHYETbCS [|Ba YM Oisblie 3J104UHIB, 260 XK KijlbKa 3J10-
YUHIB BUMHAKTHCA OJHUM [JiSIHHAM Ha MNOBTOPHICTH 3JIOYHHIB Ta
ileaJIbHy CYKYIIHICTb.

3 Takux 3acaf npu KBajidikalii MHOXKUHHOCTI 3JI04YHHIB BU-
XOJUTb HU3Ka BUYEHHUX, SIKi CHeliaJibHO JOCJiKYBaJu 1iel KpUMi-
Ha/lbHO-npaBoBUi iHcTUTyT: B. O. HaBponbskuiil, 10. 0. Kpacikos? Ta
B. I1. MasikoB3. Hanpuksag, B. I[1. MasikoB nponoHye B OCHOBY gude-
peHuianii $opM MHOXUHHOCTI 3JI0YHMHIB MOKJIACTH He IOPUAUIHUN
KpUTEPi, a colliaibHUM, SKUN MOCUJIIOE XapaKTep MOBeIiHKUA 0CO-
61 Npu BYMHEHHI 3JIOYMHIB. Y BUNAJKy BUYMHEHHS MHOXUHHOCTI
3JI0YHHIB, fIKi 06’€/lHaHi iX MOBTOPEHHSM, Yy CBiIOMOCTI BUHHOTO
1opa3sy BijI6yBaeTbcsd 60poThOA MiX colliaIbHO KOPUCHUMMU i colli-
aJIbHO HeOe3NMeYHHMHM MOTHBAaMH, a caMa MOBTOPHICTb IUX 3J10-
YUHHUX AiIHb CBiTYUTh PO Te, L0 COIiaJibHO He6Ge3MeYHi MOTUBU
0epyThb TrOpy Ha/Jl COLlia/IbHO KOPUCHUMU*.

Jo apyroi ¢opmu mMHoxkuHHOCTI B.Il. MaskoB BifHic suiie
ileaJIbHy CYKYIHICTH 3/I04HMHIB, OCKIJIbBKM B OCHOBI MHOXHWHHOCTI
3JIOYHMHIB, 10 OXOIJIIIOTHCA NMOHATTAM peaJbHOI CYKYIHOCTI, Jie-
KUTh IHIIMH XapaKTep NOBeJiHKU Cy6’€KTa, HIXK NpH ifjeanbHi cy-
KyNHOCTI. PeasibHa CyKyIHICTb, 10 CYTi, XapaKTepU3y€ETbCA MOBTO-
peHHsAM 3 60Ky cy6’eKTa cycnizibHO Hebe3neyHHUX JisgHb i Ha 1ii oc-
HOBi MOXXe PO3TJ/IAAATUCA K Pi3HOBUJ MOBTOPHOCTI. 3 LbOTO NH-

1 HaBpoubkuit B. 0. OcHoBM KpuMiHaJbHO-NpaBoBoi KBasidikalil: HaBu.
noci6. / B. 0. HaBpoubkui. - 2-re Buj. - K. : I0pinkom InTep, 2009. - C. 215.

2 KpacukoB 0. A. MHOXeCTBEHHOCTb MpeCTyNJeHUH: MNOHsATHEe, BUADI,
Haka3syeMocTb / 10. A. Kpacukos. - M. : BIO3H, 1988. - C. 95.

3 MaskoB B.Il. [IoBTOpHOCTb NpeCTYIIEHUH: MOHSATHE U YTOJIOBHO-NIPaBOBOE
3HaveHue / B.Il. MaskoB. - Kazansb : 34-Bo KazaH. yH-Ta, 1970. - C. 44.

4 MasikoB B.Il. CoBOKyNHOCTb NpecTyIJIeHHUH: BONPOCh! KBaIMPUKALMK U Ha3-
HaueHUs HakaszaHus / B.Il. MankoB. - Ka3aub : U3a-Bo KasaH. yH-Ta, 1974. -
C.19.
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TaHHA B. /l. ®iniMoHOB 3a3Ha4uB, 110 pi3HOYACHA CYKYIHICTb 3J10-
YUHIB € iX MOBTOpPHIicTIOL. Y BUNaZKy MHOXMHHOCTI 3JIOYMHIB, fIKi
OXOILJIIOIOTBCA NMOHATTAM iZieaslbHOI CyKYIHOCTi, MOMEHTY IMOBTO-
pPeHHA HeMae. [JeasbHa CYKyINHICTb XapaKTepU3YETbCA THUM, IO
OJIHUM CYCHiJIbHO HEOEe3MeYHUM JiTHHAIM 0c006a BUMHSIE He MeHIle
AK ABa 3JI0YUHU. Lli BUAU CyKYNHOCTI 3/JI0YMHIB 3a CBOEIO COLiaJb-
HO-IIPaBOBOIO [IPUPO/JOI0 HE € OJHAKOBI.

Pennpus B. I1. MankoB posryisifjae K pisHOBUJ, NOBTOPHOCTI
3JI0YHHIB, a He K 0J]HY i3 GOpM MHOXHMHHOCTI. BiH 3a3HauuB, 1110
MOHSTTS MOBTOPHOCTI G/bII 3arajibHe, HiXK MOHATTS PEUUIUBY, i
0o6UBa MOHATTS OJHE OJHOMY JIOTIYHO MiANOpPsAKOBaHI2,

0. 0. KpacikoB BBaxae, 1110, TOBOPSYM PO GOPMU MHOKHH-
HOCTi c/liJf 3’sicyBaTH BHYTPIIIHIO CTPYKTYPY LbOTO iHCTUTYTY Ta
CIoco6M BUpPaXKEHHS B HOPMax KPUMiHAJIbHOro IpaBa. 30KpeMa,
BUEHUU 3a3HAYUB, 1[0 OCHOBOIO JJIsl BUJIIJIEeHHSI GOPM MHOXKUHHOC-
Ti 3/I0YUHIB MOXe OYTHU CTPYKTYpa CYCIJIbHO HeGe3MeUHUX [lisiHb,
sIKa XapaKTepU3Y€EThCs abo AiTHHAM 3 AeKiJbKoMa HacliKaMH, Ki
3yMOBJIEHI HasBHICTIO ABOX 3JI0YMHIB (ifieasibHa CyKyIHIiCcTb), a6o
6araTopasoBiCTIO CyCITiIbHO Hebe3NeYHUX JifHb, KOXKHE 3 SIKUX Mic-
TUTh 03HAKU CaMOCTIHHOI0 CKJIaZly 3/I04MHY (MOBTOpPHICTB). OTXe,
0. 0. KpacikoB BUAiMB TakoX ABi $OpMU MHOKHMHHOCTI 3JI0UMHIB:
ilea/IbHy CYKYIHICTb Ta IOBTOPHICTb 3/I0YUHIB.

Y KpUMiHabHO-NIPABOBIH JIiTepaTypi BBAXKAETHCS, 110 TaKUUN
MO0/1iJ MOKe PU3BECTH /10 TeBHUX TPYAHOIIIB NpU KBasidikanii mi-
sIHb, BYMHEHUX NOBTOpHO. CKJIagHO OyJAe MOSCHUTH, BBAXKAE
B.Il. MasikoB, yoMy B OJiHIM cuTyanuil AisHHA NOTpi6HO KBasidiky-
BaTH 3a NIpaBUJIaMU CYKYIIHOCTI 3JI0YMHIB, a B iHIIOMY - 3a TaKOI0
KBaTipiKy04010 03HAKOIO SIK MOBTOPHIicTH3. Taka K CKJIaAHICTD 3a-
JIMIIAETHCA | B TOMY BUINIAJIKY, KOJIM MW TOBOPMMO IIPO NIOBTOPHICTH
OZIHOPIIHUX Ta TOTOKHUX 3J104MUHIB. Hanpukiag, 4. 2 cT. 187 KK

1 dunumonoB B. /I. O61iecTBeHHasi OMAaCHOCTb JIMYHOCTH OT/Ie/IbHBIX KaTe-
ropuil MpecTYNHUKOB U ee yroJIOBHO-NpaBoBoe 3HavyeHue / B. /[l PuianmMoHOB. -
Tomck, U3a-Bo ToMmckoro yuuBepcureta, 1973. - C. 30.

2 Mankos B. I1. COBOKYTHOCTb NPeCTyTNJIEHUH: BOITPOChI KBaTUUKaALUK U Ha3-
HadeHHUs HakasaHus / B. 1. MankoB. - Kasaub : U3a-Bo Kazan. yn-Ta, 1974. - C. 16.

3 MasikoB B.I1. CoBOKyNnHOCTb NpecTyI/IeHHH: BONPOCh! KBaIMPUKALKMK U Ha3-
HaueHUs HakazaHus / B.Tl. MasikoB. - Kasaub : MU3a-Bo Kasan. yH-Ta, 1974. - C. 107.
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Ykpainu nepeznbayae kBanidikynouy 03HaKy «po36ii, BUMHEHHH
0co6010, sIKa paHillle BUMHUIIA Po36ii ab6o 6aHJUTU3M». Y BUIIAAKY
NMOBTOPHOTO BYMHEHHSI 0C06010 po360to ii Ail mOBUMHHI KBalidiky-
BaTHCh Jivile 3a 4. 2 cT. 187 KK YkpaiHuy, a sakujo po36id BUMHEHO
nicis 6aHAUMTU3MY, TO B Takiil cuTyauii yTBOPIOETbCA CYKYIHICTb
3sounHiB. [li yac BupimeHHs nuTaHHA KBajidikauii B I[Ux cuTya-
LifX 3JI0YMHEeLb NOCTaBJEHWHN y HepiBHI yMOBU. BuMHUBIIK ABa
p0360i, 0coba MPUTATAETHCA A0 KPUMiHaJIbHOI BiAMOBiAa/bHOCTI
baKTUYHO JiMIlle 3a APYTrMH 3JI0YUH, NepUIMi 3JI04UH Y dopMyJi
kBaJsidikalii He BifjoOpaKaeTbCcd i Cy/JoM He Kapa€eTbCs, OCKIIbKU
TaKa CUTYyalli He CTBOPIOE NiJICTaB AJ NPU3HAYeHHs NOKapaHHA
3a CyKYIHICTIO 3JI0UYMHIB, Ha BiAMiHY BiJi BUIAJIKY 3 OAHJUTH3MOM.

KBanigikyroua o3Haka po36010 «IOBTOPHICTH» O3HAYAE, L0
po36ili BUMHEHO JIBa i Gisibllle pasiB, TO6TO i JecaATb, i ABAAUATE.
Ane, gkmo Ui AisHHA KBastigikyBaTu TinbkM 3a 4. 2 cT. 187 KK
YkpaiHu, To MO>KHa 3p06UTHU BUCHOBOK, 1110 0c06a BiZjpa3y BUMHHUJIA
Jpyruil po36ii, He BUMHUBILU nepiioro. [lo3urlis, 3a Kol nepun
po36iii mepe/ibayeHU B caMil 03HAIli «IIOBTOPHICTb», BUJAETHCS
He 30BCiM NpPaBUJIbHOIO, OCKiJIbKM BYHMHEHHSI NMEPLIOr0 Po360I0,
KpiM MaTepiasiB KpUMiHa/bHOI CIIpaBH, HiZle He 3a3HA4eHo, a Le
MOPYUIYE MPUHIUI NOBHOTH KpUMiHa/JIbHO-IIPaBoBoi KBasidikauii.
ToMy po3p’sizaTu 110 mpo6JieMy MOXHa 3a JOMOMOIOK OKpeMol
kBaJsidikallii Ko>kHOro 3 ejieMeHTiB MOBTOPHOCTI 3/04MHiB. Taka
kBaJidikallisg 3/I04MHIB JacTh 3MOTY GiJibIIl peasibHO BiJ[06GPAa3UTH
KIJIBKICTb BYUNHEHHUX 3JI0YUHIB | IPU3HAYUTH BiATIOBiIHE IOKapaH-
He. Y 1bOMY BUIA/KY, IKI0 0C06a BYMHUJIA /IBA i Gisble po360i, TO
3JI04MHU KBaTiQikyloTbcs 32 4. 1 Ta 4. 2 cT. 187 KK Ykpainu. fxuio
po36ili BUMHEHHUH 0c06010, IKa paHillle BYMHHUJA OGAHAUTHU3M, TO
3JIOYMHH caify KBasidikyBaTu 3a cT. 257 i 4. 2 cT. 187 KK Ykpainu.
Came Taka kBaJsidikarllis 3abe3mneuye ii TOBHOTY, TOYHICTb, iH/IUBI-
JYaJbHICTb Ta 3aKOHHICTb, OCKIJIBKM IIPU [JbOMY 1103a OL{IHKOIO He
3aJIMILAIOTLCS OKpeMi emni3oau (esleMeHTH MOBTOPHOCTI), KOXEH 3
SIKUX CTAHOBUTb CAMOCTIHHUN 3JI0YHMH.

[IpencTaBHMKOM TpeThOro niaxoay MoxHa BBakaTu [. I'. Kpuso-
ganosa, T.I. Co3aHCcbKOro, Ki NOAJISIOTh MHOXKXHWHHICTD 3JI0YMHIB 3a
03HAKOI0 HasABHOCTI CyZAMMOCTI 3a nonepeiHiu 3/104uH. KoxeH 3 HUX,
He3Ba)kalouy, 1110 32 OCHOBY NOJiy 6paiu 0HYy 03HAKy, HABOAUB pi3-
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Hy kiacudikauiro. 3okpema, I'.I. KpuBosanoB MHOXXUHHICTb NOJi/IAB
Ha /Bi dopMU - noBTOpeHHs Ta peluAuBl. CyKyNHOCTI 3/I04MHIB, 1K
okpeMoi ¢opMHU MHOKUHHOCTI, B IIbOMYy BUIIAJIKy He Iepes6ayaaoch.
AJte IOBTOPHICTb 3a XapaKTePOM BUYMHEHHUX 3JIOYMHIB NOJLIsAIACh HA
Taki BUJU: MMOBTOPHICTh TOTOXHUX 3JIOYHHIB, TOBTOPHICTh OLHOPIJ-
HUX 3JI0YUHIB, TOBTOPHICTb Pi3HOPIAHUX 3/I0YMHIB2.

3i cBoro 60ky, T.I. Co3aHCbKHUH 32 03HAKOI HAasSIBHOCTI cy-
JAUAMOCTI IPONIOHYE TaKy CXeMy MOy MHOKWUHHOCTI 3JI0YUHIB Ha
BU/IU: MHOXUHHICTB, MOB’sI3aHa i3 3aCy/P)KeHHSM i MHOXHUHHICTBD,
He MOB’sI3aHa i3 3acy/pKeHHsIM. MHOXKUHHICTb, He TIOB’s13aHy i3 3a-
CyJP)KEHHSM, CBOEI0 4eprolo, BiH NMOAi/NA€E Ha peaJbHY CYKyIHICTb
3JIOYMHIB Ta ijleaibHy CYKYNHICTh 3JI0YUHIB (3a 03HAKOI KiJIbKO-
CTi AisiHB), a pea/bHy CYKYMNHICTb — Ha CYKYIHICTb pi3HOpifZHUX
3JIOUMHIB Ta CYKYNHICTb OJHOPiJHUX i TOTOXHHUX 3JI0YMHIB (3a
03HAKOI0 XapakTepy AissHHS). MHOXHUHHICTb, NMOB’sA3aHy i3 3acy-
JKeHHSM, To6To peuuaus, T.1. Co3aHCbKUU MOAiNs€ HA NeHiTeH-
[iapHuM i peuquaUB He MeHiTeHLiapHUM (3a 03HAKOI Yacy BYM-
HeHHs 3JI0YMHY), a He NeHITeHLiapHU pelluJUB — Ha 3arajJbHUH i
cnelia/sbHUM (32 03HAKOW XapakTepy JAigHH:A). Takuil nmoain, Ha
HOro AYMKY, «AaCTb MOJIUBICTb YHUKHYTH MiJMiHU NOBTOPHOCTI
SIK BUJy MHOXXUHHOCTI i MOBTOPHOCTI K KBasidikywouyoi 03HaKu
3JIOYUHY»3,

Omxe, nmpu kjacudikanii, sky sanpomnonysaB T.I. Co3aHCh-
KHM, TaKi BUAU CYKYITHOCTI 3JIOYUHIB, {K iJleaJibHa Ta peajibHa Cy-
KYIHICTb CTalOThb OKpeMUMU GOpMaMM «MHOXHMHHOCTI 3JI0YHHIB,
He MOB’sI3aHOI i3 3aCyPKeHHSIM», @ TOBTOPHICTh 3JI0OYUHIB, 6y 1y
nops/ 3 HeOAHOPA30BICTIO Ta CUCTEMATUUYHICTIO GOPMOIO CYKYyIIHO-
CTi OAHOPIAHUX Ta TOTOXKHUX 3JIOUMHIB, B3araji «BUIMAJa€E» i3 KJa-
cudikanii MHOXXUHHOCTI fK ii okpema ¢opma, nposiB a6o BuA,. bisb-

1 KpupoJsianoB I'. . MHO>KeCTBEHHOCTb NPECTYNJeHUH 110 COBETCKOMY yro-
JIOBHOMY TIpaBy M YCTAHOBJIEHHE ee NPU3HAKOB OpraHaMU BHYTPEHHHUX Jen /[
I.T. KpuBosaanos. - M. : MCCIIIM MB/I CCCP, 1989. - C. 17.

2Tam camo. - C. 19.

3 Co3zaHcbku#t T.I. Bugu MmuoxuHHOCTI 310unHiB / T.I. Co3aHceku#i // Kpu-
MiHasbHUHM KoJekc Ykpainu 2001 p. (mpo6/ieMy, epcneKTUBU Ta ILISXH BJIO-
CKOHaJIeHHs1 ~ KpUMiHaJbHOrO  3aKOHOJABCTBA): MaTepiai  HAyKOBO-
npakTUyHoi KoHepeHLii 4 - 5 kBiTHa 2003. - JIbgiB : JIIBC npu HABC Ykpai-
HY, 2003 p. - C. 121-122.
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11e TOTO, BUAiJIEHHA NOPA/, 3 pea/IbHOI0 CYKYIHICTIO 3JI0YMHIB 1ie U
Takoi popMH IX MHOKHMHHOCTI, IK IOBTOPHICTb, € 0YEBHUAHHUM X04a
6 TOMy, L0 peasibHAa CyKyIHICTb Ta MOBTOPHICTb 3JI0YMHIB He BU-
KJIIOYAaIOTh OJHA OJIHY, V 3B’I3Ky 3 YMM OKpeMi BYeHi BU3HAYWJIU
1jell NpOfIB AIK KIIOBTOPHICTb-CYKyIHICTb».

Kpim Toro, A. A. CTpr>xkeBcbKa 3a3Hayvag, 1110 aBTOP HaBeAeHO]I
«kJ1acuikaIiiHol cxeMU» MHOXXMUHHOCTI 3JI0UMHIB He 3BepPTaE yBa-
M Ha KiJibKa BaXXKJINBUX MOMEHTIB, 30KpeMa: 1) BUMHEHI JliAHHA B
MOEHAHHI 3 IHIMMMM 06CTaBUHAMU MOBUHHI yTBOPIOBAaTH OKpeMi
CKJIAZIU 3JI0YMHIB; BOHU, 30KpeMa, HE MOXYTb OyTH eJieMeHTaMH
OZJHOTO 1 TOTO CaMOr'0 NPOJOBXYBAaHOTO YU CKJIAZIEHOI'O 3JI0YUHY
abo 3JI0UMHY, CKJIAJ SIKOTO NepefdavyaE KiJbKa aJbTepHATHBHUX
JisiHb; 2) BUMHEHI JliTHHA KBaTiQiKYIOThCSA IK OKpEMi TOTOXHi 3J10-
YUHU ab0 SIK OJHOPIiJIHI 3JI0YMHHU; MPH LIbOMY OJHOPIAHI 3/I04UHHU
MOYTb YTBOPIOBAaTU NOBTOPHICTH JiMIlle Y BUNAJKaX, lepejbaye-
Hux B Oco6uuBii yactuHi KK 1960 p. uu KK 2001 p.; cTtazis Buu-
HEeHHsI YMUCHOTO 3JIOYMHY, 3aCy/[XKEHHSI 0COOH 3a OJWH YH KiJbKa
3JIOYMHIB Ta BUJ, cliBy4acTi cami mo cobi He BIJIMBAIOTh HA HasiB-
HICTb YU BiZICYyTHICTb MOBTOPHOCTI; 3) MOBTOPHICTH 3JIOYMHIB ITO-
pi3HOMY Bifjo6pakaeThbcs NMpH iX kBasidikallii. 30kpemMa, OCHOBHHU-
MU BapiaHTaMHU TaKOro BiloGpakeHHS 3 ypaxyBaHHSM 0COBJIMBOC-
Tell YUHHOTO KPUMiHaJIbHOT'0 3aKOHOJaBCTBa Ta TeHJEeHIii Cy/l0BOi
NPAKTUKU MOXYTb OYTH Taki: a) MOBTOPHICTb 3JI0YMHIB HE 3HAX0-
JUTb CBOTO Bifjo6pakeHHs Hi y dopmy.i kBanidikanii, Hi B ropugu-
yHOMYy (GOpPMYyJIIOBaHHI 3BUHYBaueHHs; 0) MOBTOPHICTb 3JI0YMHIB
Biflo6paxkaeThbcs i y dopmydti kBasidikauii, i B opuguuHomy ¢op-
MyJIIOBaHHI 3BHUHYBa4yeHHS; B) OBTOPHICTh 3/I0YHUHIB He Bijjo6pa-
KaeTbcsA y popMyai kBasidikaliii, aje 060B’I3KOBO 3a3HAYAETHCSA B
I0pUAUYHOMY GOpPMYJIIOBaHHI 3BUHYyBaueHHs1 L.

3Miny, 3anponoHoBaHi T. . Co3aHCbKUM, 30KpeMa 100 Bij-
MOBH IIOBTOPHOCTI 3/I0YMHIB K BUJY MHOXXHUHHOCTI, y>Ke BTiJIeHi B
3apy6ixkHoMy 3akoHoAaBcTBi Pocificbkoi ®epepauii, mo Jae Mox-
JIUBICTB CIIPOTHO3YBAaTH IX [JOLIJIBHICTB.

1 CtpuxeBcbKa A. A. JledKi NMTaHHA CUCTeMaTU3allil OKpeMuX NposIBiB MHO-
*)KMHHOCTI 3/104MHIB y Teopil KpuMiHa/lbHOrO npasa Ta KpuMiHalbHOMY KOZeKci
Ykpainu / A. A. CtpmxeBcbKa // CyoBa anessnis. — 2006. - Ne 4. - C. 64.
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Cnip ckasaTy, 110 perJiaMeHTaliss MHOXXHWHHOCTI 3JIOUMHIB Yy
KpuMiHa/JbHOMY 3akKoHi Pociiicbkoi @enepariii 6a3yeTbcsi HA TaKUX
NPUHIMIIOBUX MOJIOKEeHHSX: 1) MOCKJIeHHsT KpUMiHa/IbHOI BifmoBiga-
JIbHOCTI 3aJIe?KHO BiJ] MiIBUIIIEHHS CyCNiJibHOT HeGe3MeKH BUMHEHOTO;
2) HEMOXJTUBICTb OZJHOYACHOI FOPUAUYHOI OLIIHKH OZJHOTO i TOr0 camo-
r0 MOE/JHAHHS 3JI0YMHIB K JIeKIIbKOX GOpPM MHOXKUHHOCTI 3/I04YMHIBL.

BignoBifiHO [0 1bOr0 KpHMiHa/bHA BiANOBiJa/NBHOCTI 3a
MHOHUHHICTB 3JIOYMHIB Ma€ BiAOBIiAaTHU NPUHLUITY CIIpaBeAJIUBO-
cTi. Y 4. 2 cT. 6 KK Pociiicbkoi @esepallii BCTaHOBJIEHO, 1[0 HIXTO HE
MOXe MiJJIiraTy BiZNOBilaAbHOCTI [jBa pa3u 3a OJUH i TOU caMUU
3JI0YMH. BunHeHi ABa i GiJibllle 3JI0YMHH OI[iHIOIOTHCS 3 MO3UIIii Je-
KiTbKOX pOpPM MHOKMHHOCTI 3/JI0YHHIB ¥ TAKKUX BUIIA/[KaX:

1) KoJi1 BYMHEHi 3JI04MHU BU3HAKTHCS MOBTOPHUMH JIUIIE Y
BUNAJIKaX, NnepeabadeHux B Oco6smBii yactuHi nporo Kogekcy,
TOOGTO MOBTOPHICTD, 110 CKJIAJAETHCA 3 OJHOPIAHUX 3JIOYHHIB, 0/I-
HOYACHO € i CYyKyNHICTIO 3/I0YMHIB (HanmpHUKJaZ, KpaAixka i rpabix
YTBOPIOKTb i MOBTOPHICTbD, i CYKYNHICTb 3JI0YUHIB);

2) AKI0 MalThb Miclle pi3Hi cTazil BUMHEHHS 3JI0YMHIB 260
O/IMH i3 3/I04MHIB BUMHEHUH Yy ciByYacTi, a iHIIKH - ogHOOCIBHO. Y
Takill cUTyanil TakoX HasiBHAa 0JJHOYaCHO MOBTOPHICTB I CYKyNHICTb
3JIOYMHIB;

3) noBTOpHE BYMHEHHS 3JI0YMHY 0CO060I0, IKa Ma€ CyAUMICThb
3a YMHUCHHUM 3JIOYMUH. ¥ Takiil cMTyalil € NOBTOPHICTb 1 penuauB
3JIOYMHIB.

b. B. BoynkeHKIH 3a3HauMB, 110 3acy/pKeHHA 3a HEOJHOpa30Be
BYMHEHHS 3JI0YMHIB 3 0ZJHOYACHMUM BpaxyBaHHAM CyKYITHOCTI i 3aCTo-
CyBaHH$1 NPaBWJ CKJIaJlaHHS NIOKapaHb, IPU3HAYE€HUX 32 KOXXHUH He-
0/IHOPA30BUM 3JI0YMH, JIUILe NOPYLIYE NPUHIUI COPaBeAJIUBOCTI, 1110
€ HeNpUMHATHO?, TOMy BiH IIPOINIOHYE BiMOBUTHCH Bijj HEOJHOpPA30-
BOCTi i B 3arasibHil, i B Oco6suBil yactuHi KK, a 1o cykynHocTi BijjHe-
CTH BUMHEHHS OY/b-SIKUX 3JI0YMHIB, 30KpeMa i TOTOXKHHUX.

1 BacunbeBa E.I'. @PopMbl MHOXKECTBEHHOCTH NpeCTYIJIEHUH 1O JeHCTBY-
0lIleMy YTOJIOBHOMY 3aKOHO/AaTe/IbCTBY: AUCC. ... KAHJ. 10pUA. Hayk: 12.00.08. /
EBrenus I'puropbeBHa Bacuibesa. - CtaBponoss, 2005. - C. 10.

2 BomkeHKHUH B. B. [IpuHIMI cipaBe/IMBOCTH M NPOGJIeMbl MHOXECTBEH-
HocTH npectynieHuit no YK P® / B. B. BomxeHkuH // 3akoHHOCTb. - 1998. -
Ne 12. - C. 5-6.
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BcTaHOBJ/IEHHS KpUMIiHa/JIbHOI BiAIOBIITa/IbHOCTI 32 MHOXHUH-
HiCTb 3JI0YMHIB Ma€ 6yTH TaK0>X OCHOBAHE Ha M0JIOXKEHHI OCUJIEHHS
NOKapaHHs 3aJIe’KHO Bi/J] CycrisibHOI He6e3MeKy BYUMHEHOTO 3JI0YHHY.
I3 4. 3 cT. 16 KK Pocilicbkoi ®enepaliii BUILJIUBaJIO, [0 TPU HEOAHO-
Pa30BOCTi TOTOXKHUX 3/JI0YMHIB CYKyIHa CycliibHa Hebe3nekKa He 3a-
JiexkaJia Biji TOro, BAMHEHO JIBa YU OijiblIle 3JIOYMHIB i Tepe16avanoch
NIpU3HAYEHHS IOKapaHHs Y BCiX BUIIaJKaX B MeXaX CaHKIil YaCTUHHU
CTaTTi, 32 KBa/li}iKyl0u0l0 03HAKOI0 «HEOJHOPA30BO». Y MiZICYMKY,
[K 3a3Hauyuia €. [. BacuibeBa, KOHCTPYKIisi HEOJAHOPA30BOCTI 3J10-
YUHIB He BIiJNOBiZA€ MOJIOXKEHHAM IIPO MOCUJIeHHA KpUMiHa/IbHOL
BiZIMOBiJAa/IbHOCTI 32 MHOX>KUHHICTb 3JI0UMHIBL.

OckiJIbKM HeO/IHOPA30BiCTh He BiJMOBifasa MPUHIUMIIOBUM
MOJIOX)KEHHSAM perjlaMeHTalil MHOXXUHHOCTI 3JI04MHIB YUMaJIO PoO-
ciicbkux BuYeHMX, 30KpeMa, b.B.Bosmkenkin?, /I. M. MoJsiuaHOB3,
P. B. [letyxoB4, P. A. CaniHcbkuit®, €. I'. BacuabeBa® Ta iHwii, npomno-
HyBaJId BiJIMOBUTUCH Bi/j HEOJHOPA30BOCTI (MIOBTOPHOCTI) IK BUAY
MHOXXWHHOCTI 3JIOYMHIB i sIK KBaJiiKytouoi 03HaKHU CKJIaay 3JI04H-
Hy. A BUNAJIKU BYMHEHHS JIBOX i Oisbllle TOTOXKHUX 3JI0YMHIB CJIi
BiZlHECTH [0 CYKYITHOCTI 3JI0YHHIB.

Y pocilicbkiii jiTepatypi 6y/u ¥ iHmi nigxoau 10 BUpilIeHHS
UX NUTaHb. Hanpukiaz, o4HI BYeHI NPONOHYBa/IU AJis1 TIOCUJIEeHHSA

1 BacusbeBa E. . ®opMbl MHOKECTBEHHOCTU NpeCTyIJIEeHUH N0 JeHCTBY-
I01IeMY YTOJIOBHOMY 3aKOHO/JaTe/IbCTBY: AUCC. ... KAHJ. I0pUA. Hayk: 12.00.08. /
EBrenusa I'puropreBHa BacuibeBa. - CtaBponoiib, 2005. - C. 46.

2 BomkeHkuH B. B. [IpuHIUN cipaBe/IMBOCTH M MPOGJIEMbI MHOXKECTBEH-
HocTH npectymyienud no YK P® / B. B. BomkeHnkuH // 3akoHHOCTB. - 1998. -
Ne 12.-C. 5.

3 MouyaHoB /. M. COBOKyNHOCTb MNpPECTYIJIEHHH: JUCC. .. KaHA. IOPHUA,.
Hayk : 12.00.08 / imuTtpuit MuxaisoBuy MosdyaHoB. - MockBa : MI'HOA, 2000. -
C.55.

4 TletyxoB P. B. MHO>eCTBEHHOCTb NPECTYILJIEHUH 110 YT0JI0BHOMY KOJIeKCY
P®: pucc. ... kaHj. opuj. Hayk: 12.00.08 / Pycnan Bopucosuy Iletyxos - M,
1999. - C. 85.

5 CaHuHckui P.A. TeopeTHKo-3aKOHOJATesJbHble U INpPaBONPHUMEHUTE/b-
Hble acneKTbl MHOXXECTBEHHOCTH NPECTYIIEHHH: JUC. .. KaHA. I0PUA. HaykK:
12.00.08 / PomaH AnekcanapoBuy CanuHckui. — CI16., 2004. - C. 114.

6 BacunbeBa E.T. ®opMbl MHO>KeCTBEHHOCTH NpPECTYILJIEHUH 1Mo JeHcTBy-
0lIleMy YTOJIOBHOMY 3aKOHO/AaTe/IbCTBY: AUCC. ... KAHJ. 10pUA. Hayk: 12.00.08. /
EBrenus I'puropbeBHa Bacuibesa. - CtaBponoss, 2005. - C. 52-53.
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KpPUMIHa/JIbHOI BiZjlIOBiZJaIbHOCTI 32 MHOXXUHHICTb 3JIOYUHIB MOBeE-
PHYTHUCS [0 IOHATTS «BUMHEHHS 3JI0YMHY y BUTJIAAI IPOMUCAY»,
IHIII — KOXXHe i3 BYMHEHUX TOTOXKHHUX 3JI04MHIB, 110 YTBOPIOIOTh
HEOJ/IHOPAa30BiCTh, NOTPiIOGHO KBasidiKyBaTH OKpeMo, TOOTO 3a Cy-
KYIHICTIO 3/104nHiB2. OZiHAK Ii MiIX0J1 3aKOHO/IaBY0 He OYyJIH Mmif-
TpuMaHi, B pe3yJbTaTi 4yoro cT. 16 KK Pociiicbkoi ®enepauii BTpa-
TWJIa YUHHICTb Ha mnifctaBi 3akoHy Pocificbkoi ®Pepepauii Bif
8 rpynusa 2003 p., BiiMOBiAHO MOBTOPHICTh POPMOI0 MHOKUHHOCTI
He Bu3HaeThcs. Bigrenep KK Pociiicbkoi Penepanii Ha BiaMiHy Bif,
KK Ykpainu BU3HA€ BUMHEHHs ABOX a6o Gijsbliie 3JI04MHIB, nepej-
0ayeHUX OJIHIEIO i Ti€El0 caMolo cTaTTerw abo YaCTUHOIO CTATTi, Cy-
KYIIHICTIO 3JI0YHHIB.

Ile BUKJIMKA/IO HEOAHO3HAYHY peaKliilo BUYEHHUX, AKi HaroJo-
1IyBaJId HA TOMY, 1110, YCYBalOYU O03HAKy HEOJHOPA30BOCTI 3 KOHK-
petHux crateé Oco6suBoi yactuHu KK, y sikux BoHa ¢irypyBasia y
BU/li KBa/lipiKOBaHUX CKJIA/(iB 3 GiJIbIIl CyBOPOIO CAHKI[i€I0, 3aKOHO-
JaBellb He MIpOpaxyBaB TPYAHOILIB, [0 BUHUKJIU Ha npakTuli. Ha-
NPUKJIAJ,, BUKJYUBIIM NOBTOPHICTh (HeoJHOpa3oBicTh) i3 KK sk
bopMy MHOXXHMHHOCTI i K KBasipikyrouy 03HaKy, 3aKOHOJaBellb Y
JBOX CTaTTAX 3a/IMIIMB HEOJHOPa30BiCTb AK 03HAKYy OCHOBHOIO
CKJajy 3/104uHy. Ane, BignosigHo go cT. 17 KK Pocilicbkoi ®enepa-
il BYMHEHHSI 0C060I0 JIBOX i GiJibllle 3JIOYMHIB 3 HOBUM YMHCJIOM
YTBOPKIOTH CyKYIHICTb 3JI0YWHIB 32 YMOBH, 110 Hi 3a OJUH i3 3JI0-
YUHIB 0co6a He 6yJia 3acy/pKeHa, TO6To Mix cT. 154, 1801 cT. 17 KK
Pociicbkoi ®epepariii ckyanacs KoJizis.

BHacsiiok BifjHECEHHS TOTOXXHHUX 3JIOYMHIB O CYKYIHOCTI
BUHHUKJIA TaK0oX HeOoOXiZiHICTb 3’sicyBaTH CIiBBiJHOIIEHHS CYKYII-
HOCTI 3/JI0YMHIB Ta BYMHEHHS 3JI0YHHY II0/10 ABOX abo Gibiie 0cib.
0. L. Papor 3a3Hauag, 110, 3a pocilickkuM KK, MoxkHa po3srasigaTtu gk
CaMOCTIMHUU BUJ, MHOXUHHOCTI 3JIOYMHIB, IKUU Bif|pi3HAETHCA Bif,
CYKYIHOCTi 3JIOYMHIB THUM, 1110: 1) OXOMJIIOE MHOXXUHHICTh TiJIbKU

1 Mattoposa E. M. HeojHOKpaTHOCTb NpecTyIJeHUH 110 yroJ0BHOMY IIpaBy:
JHCC. ... KaH/A. 1opuA. Hayk : 12.00.08 / EneHa MBaHoBHa MaiiopoBa. - MockBa,
1999. - C. 40.

2 YepHenko T.T. ®PopMbl MHOXKECTBEHHOCTH NPECTYIJIEHUH U UX OTpaxke-
Hue B kBasudukauuu / T.T. YepHeHnko // YrosoBHoe npaso. - 2000. - Ne 4. -
C. 40.
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TOTOXXHUX 3JI0YMHIB; 2) Ma€ Micue Julle y BUMAJKax, epejoade-
HUX HopMorw Oco6.mBoi yacTuHU KK, e BUKOpPUCTOBYETHCS fIK 00-
TSKyIOYa O3Haka (mepefyciM HeTbCsl IPO HOPMU NPO MOCATAHHSA
Ha KUTTS, 3/I0pOB’s i cBo6oay JitoAMHU); 3) 060B’I3KOBO MPU3BO-
JUTb J10 IOCUJIEHHSI IOKapaHHs, He3aJIeXKHO BiJ| TOrO, 10 K01 KaTe-
ropii HaJIeXXUTh 3JI0YMH, BAMHEHUN Ge3 I1jiei 03Haku. BueHui mpo-
IIOHYE 3 MeTOl0 6i/bll edeKTUBHOI'O 3aXHUCTy OCOGUCTHX 6Jar BU-
KOPHCTOBYBATH BiANOBIAHY OOTSKyIOUy O03HAKy GiJblLI HIMPOKO i
BBa)Kae, L0 Lig NpobJsieMa aKTyaJlbHa TaKOX i JJig YKpalHCbKOTO
KpHUMiHa/IbHOTO MpaBa. Asie A1 YKpalHU BaXKJIMBUM € IHIIWM 11 ac-
MeKT: BiiMeXXyBaHHA IOBTOPHOCTI 3JIOYUHIB BiJi BUNHEHHS 3/I0YMHIB
111010 /1BOX ab0 6iJibiie oci6. [IpoTe i MOBTOPHOCTI, i BYUNHEHHIO 3J10-
YHHY 1[0/I0 IBOX a00 Gisblie 0ci6 c1iJi HalaTU 0JJHAKOBOr'0 KBasTi(i-
KYI04YOro 3HAYeHHSl LUISIXOM OJIHOYACHOTO BKJ/IIOUEHHSI 000X LIMX
03HaK /I0 nepesliky KBaldidikyouux, nepejoadyeHUx Ti€0 caMolo yac-
THUHOM cTaTTi Oco6smBoi yacTuHU KK. 3a HasiBHICTIO €IMHOTO YMHUC-
Jly, CHPSIMOBAHOT0 Ha 3alOAisIHHA IIKOAU BOM ab60 bijblie noTepmi-
JIUM, 3JI0YMH BU3HAaBaTUMYTb KBaslidpiKoBaHUM caMe 3a Iii€l0 O3Ha-
KOI0, a 32 BiICYyTHOCTIi €AMHOr0 YMUCJY — 33 03HaKO NOBTOPHOCTIL.
Huska BYeHMX BBaXKalOTh, 110 NMTAaHHA BUKJIOYEHHS HEOZ-
HOPa30BOCTI 3JI0YHMHIB He JOCTAaTHBO ONpalibOBaHe B KPUMIHOJIOTI-
YHOMY IIJIaHi, ajpKe, MOBTOPHICTb 3JIOYUHIB - Lie peasbHICTh IIo-
BCAKJIeHHOI NMpaKTUKKZ Mo)KHa CKasaTH, 110 B OCHOBY pPO3MEXY-
BaHHf BM/|IB MHO>XMHHOCTI 3JIOYMHIB IIOKJaJleHO HOpPMaTUBHHH
nigxizg i 3akoHoAaBuy TexHiKy. [Ipuk/aasoM Takoro niaxonay € Peje-
panbHuil 3akoHy Pocilicbkoi @enepauii Big 8 rpyana 2003 p., kosu
Jlo yBaru He 6yJio B3siTo noctaHoBy KoHctutyuiliHoro Cyay Pociit-
cekoi ®enepanii Bix 19 6epe3ns 2003 p. Ne 3-I1 «IIpo koHcTHUTY-
nikHicTh mosoxxkeHb KK Pocilicbkoi ®@egepariii, ki persaMeHTyOTh
NpaBoOBi HACiIKU CYIUMOCTI 0COOH, HEOHOPA30BICTh Ta peLUAUB
3Ji04MHiB». 30kpeMa KoHctutyuiinuit Cyz Pociicbkoi @egeparrii

1 Papor A. U. TIpo6yieMbl MHO>KeCTBEHHOCTH IpPeCTyIJIeHUH MO 3aKOHO-
fatenbcTBy Pecny6auku Benapych, P® u Ykpaunsl / A.W. Papor // HaykoBuit
BicHUK JIbBiBCbKOro IopuuyHOro iHctutyTy MBC Ykpainu. - 2004. - Ne 2(2).
JlopaTtok 2. - C. 15-17.

2 T'anuak6apoB P. YrosoBHelil kogekc P®: mompaBku ¢ mpobiemamu /
P.Tanuak6apos, B. Co6osieB // YrosoBHoe npaBo. - 2004. - Ne 2. - C. 15.
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BKa3aB: [IOBTOPHE BYWHEHHS 3JIOUMHY TATHE BCTAHOBJIEHI KpUMi-
Ha/IbHMM 3aKOHOJABCTBOM IPaBOBI HAC/AiKU: CYAUMICTb IOPO-
JPKy€ 0COOGJIMBI, Taki, 110 CKJaJAlTbCId HAa OCHOBiI KpUMiHaJIbHO-
IPaBOBOT0 pEeryJIOBaHHs, My6JiYHO-NPaBOBi BiAHOCHMHK 0CO6U 3
Jlep’KaBolo, siKi Tpu BUMHEHHI I[i€l0 0c060I0 HOBHUX 3JI0OYHHIB CJIy-
»aThb MifCTaBOIO AJIs1 OLIHKU 1I 0COOMCTOCTI i BUMHEHHUX HElo 3J10-
YUHIB K TaKHX, 10 XapaKTepU3yTbCs NiJABUIEHOI0 CYyCHiJIbHOIO
Hebe3MeKol0, a TOMy MalOTh Ha yBasi 3acTOCYBaHHS /0 Hel GiJbIl
CYBOpUX 3aX0/liB KpUMiHa/bHOI BiinoBigaabHOCTI. [Ipn nibomy no-
BTOPEHHS 3JIOUMHY MOXKe BPaXxOBYBaTHUCh He JMIle sIK 06CTaBUHa,
10 0OTSKY€E NMOKApaHHs, a ¥ K Taka, 110 HaJeXUTb 10 Cyb'eKTa
3JI04MHY, KBaslidikyroua o3HaKa CKJaAy 3JIOYHMHY, aHTHUCOILiasbHA
NpUpOJa IKOTO BU3HAYAETbCA CUCTEMATUYHICTIO 3JI0YMHHO] NOBe-
JiHKH ocobul.

KoHcTUTyLiliHEe MOJIOXKEHHSI PO HEMOXKJIMBICTH ABiYi 6yTH
NPUTATHEHUM [0 HPUAWYHOI BiANOBiAJBLHOCTI OJHOrO BUAY 3a
oJiHe ¥ Te caMe mpaBonopyuieHHs (4. 1 c¢T. 61 KoHcTtuTynii Ykpai-
HU) HEOJHOPa3oBO OyJi0O NMpeAMeTOM OGrOBOpPEHHs i B YKpaiHi.
Y npaBoBiil JOKTPUHI TPaIJISIOTbCA NPOTHJIEXKHI MO3ULii, Bi/jOBI-
JIHO J10 SIKUX JIONYyCKA€EThCA a60 OYKBaJ/IbHE TJIYMa4yeHHs MOJIOXKEeH-
He 4.1 cT. 61 KoHcTuTynii Ykpainu (3a6opoHa ABiui 3acympkyBaTu
0Cco0y 32 O/IVH i TOM caMHUi 3JI0YHH, a OT¥Ke, [IONePeTHE BUMHEHHS
0C00010 3JI0YMHY MOXKe OYTH O03HAKOI CKJIaJly HOBOI'O 3JI0YHHY,
BUMHEHOI0 Ljiel0 0c06010), ab0 MoLIMpIOBaJbHE TJyMaueHHs po3-
[VIs1[yBaHOTO KOHCTUTYLiMHOro npunucy (moBTOPHICTb BUUHEHHS
3JIOUMHIB He MOXe CJYTyBaTH O3HAKOIO CKJIAJy 3JI0YUHY, epejoa-
yeHoro B 0co6.11BiH YacTHHI KpUMiHa/JbHOTO 3aKOHY).

BapTo 3a3HayMTH, 110 BUKOPUCTAHHA 3aKOHO/ABLIEM IIOBTOP-
HOCTi i peluAMBY siK KBasliQiKyr0UHUX 03HAK OCHOBHOTO CKJIAZy He
CTBOPIOE YMOB /1J1s1 IOBTOPHOT'O NMOKapaHHs, TOO6TO 3a IX HasfBHOCTI
nonepefHiil ¢pakT 3/I04MHHOI MOBEJIHKU He KapaeTbCs e pas, a
JIMIlle BPaXOBYEThCSA Y BUINaJAKy BUMHEHHSI HOBOTO 3JI0UMHY SIK 00-
CTaBHMHa, [0 BIJIMBA€E Ha Horo kBaJidikallito a6o Ha MoKapaHHA 3a
HbOT0, MAa€ Miclle MOCUJIeHHSI KapaHOCTi 32 TOW YU iHIIUHN 3JI0YUH.

1 MocranoBsenue KoHcrtutyuuonHoro Cyaa Poccuiickoii ®epepanuu ot
19 mapTta 2003 r. // Poccuiicbkas raseta. - 2003. - 2 anpeJs.
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3BiJicHM BUIUIMBAE, 110 MOBTOPHICTb 3JI0YHMHIB KOHCTUTYLiNMHOMY
NPUHIMIY He CyNepeyuTh i € Heo6XiAHUM 3ax0/J0M JJ1s1 TOCUJIEHHS
KpUMiHa/IbHOI BiZOBiZla/ibHOCTI 0Ci6, SIKi MOBTOPHO BUYMHSIIOTh
3JIOYMHHU.

Y Hayui kpuMiHaJIbHOrO MpaBa caMOCTiHHOI GOpPMOI0 MHO-
>KMHHOCTI 3JI0YMHIB Ha3UBAIOTh L€ U CYyKyNHICTb BUPOKiBl. ABTOpH
ni[py4yHUKa 3arajbHOI YaCTUHU POCIMChKOr0 KpUMiHaJIbHOTO Ipa-
Ba BBAXAIOTh, L0 TaKa AyMKa 3aC/JyrOBY€ YBaru, OCKIJIbKUA CyKyII-
HICTb 3JIOYMHIB i peluB He OXOILIIOIOTH CUTYalil BAMHEHHI 0CO-
6010 HOBOI'0 3JI0YMHY B Nepio/; BiAOyBaHHA MMOKapaHHS 3a Nepuui
3JI0UMH, KOJIU X04a 6 OJIUH i3 37I04HHIB € HeobepeKHUHU. Y LIl CUTY-
auil € cyKynHicTb BUPOKIB. ICHYIOTE 1 iHIIII BUlIaJKKU BUMHEHHSA JABOX
i 6inbIIe 3/104MHIB, K OXOTJIIOIOTHCA TiIIBKU CYKYIHICTIO BUPOKIB,
HalpUKJ/IaJ, KOoJHU Xo4a 6 OAMH 3 YMUCHUX 3JIOYMHIB € 3JIOUMHOM
HeBeJIMKOI TSKKOCTi2.

fAx BigOMO, BUPOK - lle HaWBaXXJUBIMIWN aKT NPaBOCYAJs,
AKHWH NIOCTAHOBJIAETBCA BiJl iMeHI iepXKaBy, 1ie 3aBX/A1 NINCbMOBUH
odiniiHuM npouecyaJbHUN JOKYMEHT. ¥ KpUMiHaJbHOMY MpaBi
MNOHSATTSl «CYKYNHICTh BHUPOKIB» MOB’si3aHe i3 0COGJMBHUMHU Mpa-
BUJIaMM NPU3HAYeHHs NOKapaHHs, BuU3Ha4yeHUMH B cT. 71 KK Ykpa-
iHH, a He 3 BU/IOM 3JI0YMHHOI JlisiibHOCTI 0co6u. Tomy, Ik 3a3Ha4a-
10Tb I. O. 3inuenko, B.I. ToTioriH, npu BijHeCeHHI CyKyNHOCTI BU-
POKIB [0 BUAY MHOXWHHOCTI 3JIOYMHIB NOPYIUYIOTHCA JIOTIYHI
NPUHLUIM IOy NOHATh, 3HUKAE €[JMHA NiJcTaBa A5 Kiaacudika-
1[ii MHOXXMHHOCTI, epeKpy4yoThcd i1 cnenudiyHi ropuuyHi 03Ha-
ku3. BiiNOBiZiHO 10 LIbOTO CYyKYNHICTh BUPOKIB He MOKHA PO3TJIAaTU
SIK BUJ, MHO>KWUHHOCTI 3JI0YHHIB.

opeH i3 3anponoHoBaHUX BapiaHTIB MOAILY MHOXHHHOCTI
He OTpUMaB abCOIIOTHOTO BU3HAHHS SIK TaKUH, 110 BiANOBia€ BCiM

1 Masnkos B.Il. HasHaueHue Haka3aHUs MO COBOKYINHOCTH IIPUTOBOPOB /
B.II. Mankos, T.T. YepHoBa // Poccuiickas roctunus. - 1999. - Ne 10. - C. 46-48.

2 Poccuiickoe yrosioBHoe mpaBo: B 2 T. — T. 1: O6mwas yacTb: y4yeb. /
I'. H. Bop3eHkoB u ap.; noj pef. JI.B. MHoramoBoii-Xekait, B.C. Komuccaposa,
AM. Papora. - M. : TK Benibu, usa-go Ilpocnekrt, 2006. - C. 275.

3 3iHyeHko I. 0. MHOXMHHICTb 3JI0YHHIB: NOHATTS, BUAH, IPU3HAYEHHS 110-
KapaHHs: MoHorpadis / 3a 3ar. pea. npod. B. I TioTioriHa. - XapkiB : ®iHH,
2008.-C.161.
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03HaKaM MHOXWHHOCT], paBUjaM MO/ily i BU3HAYA€E O0OCST MMOHSAT-
Ts1. Tomy, A. A. CTprKeBCbKa BBaXKaE, 1110 KOJIU XapaKTepPHU3yIOThb pi-
3Hi NIPOsIBY MHOXKMHHOCTI, MOBa Ma€ WTH He Mpo ix kjaacuodikariito, a
JIMllle NPO NEeBHy CUCTeMaTHu3alilo, fiKka nepezbadae: 1) ysarajb-
HeHHs1 OKpeMHUX NPOsiBiB MHOKMHHOCTI 3/I0YMHIB 32 HAl6iIbLI CyT-
TEBMMHU B KpPUMiHa/IbHO-IPABOBOMY IJIaHi 03HaKaMH; 2) BUAiJIeHHSA
HaW6inpm TUNoBUX GopM (a He BUJIB) MHOXHHHOCTI 3/I04MHIB;
3) IopUANYHY XapaKTEPUCTUKY KOXKHOI 3 BHUAiIEHUX GopM MHO-
>KUHHOCTI 3JI0YMHIB; lie, 30KpeMa, nepejabayae: pO3KPUTTS OCHOB-
HUX HOPUJUYHUX 03HAK BiAmoBigHOI popMHU MHOXHUHHOCTI 3JI04H-
HiB; PO3IVIsIi OCHOBHMX CHOCOGIB IX Bio6pakeHHSI B 3aKOHi; BH-
3HauYeHHs 0CO6JIMBOCTEN KpUMiHAIbHO-TPaBOBOi kBastidikariii Hall-
OinbII TUMOBUX POPM MHOKUHHOCTI 3/I0UHMHIB; BU/IIJIEHHS OCHOB-
HUX Pi3HOBU/IB; 3’ICyBaHHS KPUMiHAJIbHO-TPABOBOT0 3HAYEHHS .

3 ypaxyBaHHAM TakKoOro MiAXoAy A0 CUCTeMaTu3alil OKpeMHX
NposiBiB MHOKMHHOCTI 3/I0YHHIB, TUNOBI Ii BUAK MalOThb 6YTH BU/iIEH]
3a TAKMMM O3HaKaMHU: a) [Ki OpUJMYHI CK/Iay B6AYalOThCA y 3/I04YH-
Hax, 1110 YTBOPIOIOTb MHOXXHUHHICTb, — TOTOXHi 4M pi3Hi; 6) kosu (oj1-
HOYaCHO YU B pi3HUM 4Yac), y sAKilt 06CcTaHOBLY, ¥ AKiH cuTyalii BYMHA-
JIMCSL 3JI0YMHHY, 110 YTBOPIOIOTh MHOXKUHHICTB; B) 4M 6yJia ocoba cy-
JUMOIO 32 NonepejHil 3/I04MH Ha Yac BUMHEHHS HACTYMHOTO. 3aJiex-
HO Bi/i BapiaHTa MO€EJHAHHSA IUX 03HAK MiXK COO0K0 THITOBUMH popMa-
MU MHOXWHHOCTI 3JIOYMHIB € iX CyKYIHICTb, IOBTOPHICTb i perjuInB2.

Mo:IMBO, Yy 3B’I3KY 3 [JUM 3aKOHO/ZaBelb i 3aKpinuB y KpUMi-
HaJIbHOMY 3aKOHI OKpeMO NOHATTS NOBTOPHOCTI, CYKYIHOCTI i penu-
JIUBY, He 00’ €AHYIOUH 1X €IMHUM MOHATTIM «MHOXKUHHICTb 3/JI0YHHIBY,
1110 BUMArae J0CIiPKyBaTH 03HAKU Ta 0OGCAT KOXKHOTO 3 OHSATb OKpe-
Mo. KpiM TOro, IOBTOPHICTB, CYKYIHICTb Ta PeLUAUB SIK OKpeMi BUAHU

1 CtprmkeBcbKa A. A. [leski nuTaHHA cUcTeMaTH3allii OKpeMUX NPOosABiB MHO-
»)KMHHOCTI 3/I04MHIB y Teopil KpuMiHa/lbHOrO Nnpasa Ta KpuMiHaJbHOMY KOZeKci
Ykpainu / A. A. CtpmxeBcbKa // CyoBa anesnsnis. — 2006. - Ne 4. - C. 67.

2 CtpuxkeBcbka A. A. [luTaHHA CHIBBIJHOLIEHHS TOHATTH «MHOXHUHHICTb
3JIOYMHIB» Ta CUCTEMHOrO YTBOPEHHS «IOBTOPHICTb, CYKYyIHICTb Ta peluauB
3JIOYMHIB» Yy JIOKTPUHI KPUMIHAJBHOTO NIpaBa Ta YMHHOMY KpuMmiHanibHOMY
Kojiekci Ykpainu / A. A. CtpuxeBcbka // [Ipo6eMu ep>kaBOTBOPEHHS i 3axu-
CTy IIpaB JIIOJUHU B YKpaiHi: MaTepianu X perioHaJbHOI HAQyKOBO-NPaKTUYHOI
koHOepeH1il 5-6 aoToro 2004 p. - JIeBiB : OpuanuHuii pakyapteT JIbBiBCh-
KOTO0 Hal[ioHa/JbHOTO YH-TY iM. [. ®panka, 2004. - C. 368.
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MHOXXWHHOCTI 3JIOUMHIB, IO-Ileplle, He OXOIUIIOKTL YCiX NpOsBIB
MHOXUHHOCTI 37104MHIB 3a KK Ykpainu. Hanpukiaz, BUMHEHHS 0co-
6010 HOBOTO 3JIOUMHY MiC/s1 MIOCTAaHOBJIEHHSI BUPOKY 3a MonepeaHii
3JI04UH, aJjle 10 HabpaHHA UM BUPOKOM 3aKOHHOI CHJIM, O3HaYal0uu
BiJICYTHICTD i pelluIUBY, i CYKyIIHOCTI, J€MOHCTPYE NPaBU/IBHICTb Te-
3 npo Te, wo y cT. 32-34 KK YkpaiHu BUOKpeMJIEHO He BCi, a Ti/IbKU
HaW6inbI TUMOBI (PO3MOBCIO/KEHI) MPOSIBU 3JI0YMHHOI MOBEAIHKU
o/iHi€l i Tiel camoi oco6u. To6To Ha3BaHi y cT. 32-34 KK Ykpainu dop-
MH He BUYEpNyTb KPUMIiHAJbHO-IIPAaBOBOIO IHCTUTYTY «MHOXHH-
HICTb 3JI0YMHIB», IKUH 3a CBOIM 00CSrOM € LIUPLIMM, Hi>K 3aKOHO/1aB-
4Ye YTBOPEHHS «[IOBTOPHICTh, CYKYTHICTb Ta pELAIUB».

3 yBard Ha Te, 1110 BXXe YIIPOJOBXK 6araTb0oX POKiB XO0/ieH Ba-
piaHT noAisly MHOXKWUHHOCTI He BiAlIOBiZla€e yciM npaBu/aM NoAiny i
BU3HAYEHHIO 00CATY MOHATTS, i Bi/[IOBiAHO 3HAaYHA YaCTHUHA MpPO-
6s1eM KBasidikalii MOBTOPHOCTI 3/I04MHIB 06YMOBJIeHI MeTO/10J10-
riYHOI TOMHUJIKOW: MOHATTAM 1 KJjacudikallielo MHOXHUHHOCTI,
NPONOHYEMO MHOXXHHHICTb 3JIOYHMHIB 3aMiHUTH NOHATTAM [IOBTOP-
HOCTI 3JI0OYMHIB. A/PKe 3JIOYHMH — Iie colliaJibHe sIBMILE, MOJisl, sKa
BifibyBasiacsi abo BiJi0yBa€eTbCA Telep, OTXKe, BOHA € NOBTOPIOBa-
HOI0, 2 He MHOXXUHO. [1o1i1 MOXXe MOBTOPHOBATUCA HEOJHOPA30BO
yepe3 Te, 110 Hi B IPUPOJI, Hi B CycHi/IbCTBI i30/1bOBaHUX MOJIN He
OyBa€, BOHU BiZI0OYBalOThCA B AKiliChb BHU3HaueHid cucTeMi MmOAiN.
ToMy 3/104MHM BYMHAKOTBHCA LIJIAXOM NOBTOpPeHHA. fIK 3a3Ha4yuB
[1. K. KpuBoleiH, «MHOXKUHHICTh He BiJIOMBa€ i He MoXe BiIOUTHU
coljia/ibHy CyThb 3JIOYUMHHOI NOBeAiHKU. MHOXXHHaA — KaTeropis Ma-
TeMaTUKU Ta MaTeMaTUYHOI JIOTiKU. | TOMy bOro TepMiHa HeMae i
He MOXe OyTH Hi B 3arasibHil, Hi B Oco6/IMBill YacTHHAX KpUMiHa-
JIbHOTO npaBa»l. MOXJINBO TOMy, 3aKOHO/aBeLlb TEPMiH «MHOXHH-
HICTb 3JI0YMHIB» ¥ KpUMiHAJbHOMY 3aKOHI HE BUKOPHUCTOBYE.

BignpaBHOIO TOYKOIO [/ PO3YMIHHA HOPHUAWUYHOI NPUPOAHU
BUMHEHHS JIBOX i Gi/blie 3/I04MHIB IPONOHYETbCS GpaTH ceMaHTHU-
YHe TJIyMayeHHA THUX TepPMIiHiB, AKi HOT0 CTAaHOBJATH. Tak, CJI0BO
«MHOXXUHHICTB» y TJIyMayHOMY CJIOBHUKY BHUpaXeHa CJIOBOM

1 Kpubomein I1. K. KBanidikanis rpynoBux i NoBTOpPHHUX 3/I0YMHIB: HaBY.
noci6. / I1. K. KpuBouein, B. M. CiicapeHnko. - K. : YkpaiHcbka akaZieMisi BHYT-
piuHix cnpas, 1993. - C. 27.
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«MHOXHHa» 1 03Havae: 1) ¢opMy 4ucIa, CiBBIAHOCHY 3 OJJHUHOIO,
sIKa BX)KUBAETbCA TOJI, KO UAEThCA Npo JiBa IpeAMeTH YU Oiblie;
2) CyKyIHICTb ejleMeHTiB, 06’'€/JHAHMX 3a NIEBHOI0 03HAaKOMW. fKII0
3JIOUMH - Lie «JisIHHS, BUMHeHe Cy6’eKToM 3J04uHy» (4. 1 cT. 11 KK
YkpaiHu), TO MHOXXHHHICTb 3JIOUMHIB - Ile CyMa 3JIOUMHIB, BXe
BUMHEHHX CY6'€EKTOM 3JIOUMHY. A OCKIJIbKY 3JIOUMH i 1OTO BUYMHEH-
Hf - Ile pi3Hi ABUINA, TO CyMa, CKaXKiMO, IBOX 3JIOUMHIB (MHOXUH-
HICTb JIBOX 3/I04MHIB) He MOXXe GYTH OXapaKTepH30BaHa SIK «BUM-
HEHHS ABOX i 6i/sbIlle 3JT0YHUHIB».

HaToMicTb 3MiCT CJiB «[TOBTOPHICTB», «IOBTOPUTU», KI1OBTO-
ploBaTH» BU3HA4ya€eTbCs fAK: 1) AKUM OyBa€, Tpam/iseTbcs i T. iH.
3HOBY, BApYyTe; 2) pOOUTH 3HOBY, Ille pa3 Te caMe; 3) MOBTOPIOBATH
CBOI CJIOBa, BUMHKHU i T. iH. BUX0Z514M 3 11bOTO, BCi BUIIaIKKU BUUHEH-
HS TOTOXXHUX, OJHOPIJHUX Ta Pi3HOPIAHUX 3JI0YUHIB, @ TAKOXK 3J10-
YUHIB, AKi MoB’A3aHi i He MOB’sA3aHi 3 HMomepegHIM 3acy/PKEHHSIM,
MOXKHA OXOIUTHU MNOHATTAM IOBTOPHOCTI 3JIOYHHIB.

Buisisitodm NOBTOPHICTh 3/I0YMHIB [J151 TIO3Ha4YeHHS BUNA/KIB
BYMHEHHS 0C006010 J1eKIIbKOX 3/I04MHIB, CJ1iJi BUXOAUTH 3 TOTO, 1110 BO-
Ha Bifjo6paxkae crnenudiky peanbHOI AiMiCHOCTI, KOJKX 0c06a LISIXOM
MOBTOPEHHSI BUMHSIE KiJIbKA JisIHb, AKUMH BUKOHYETBCS [J[BA YU Oib-
Iie 3JI0YMHIB, TOOTO Il COLIAJbHO-IPABOBE SIBUIIE, SIKE 3HAXOAUTH
CBO€E MicLie i y CTpyKTypi, i B AuHaMmili 3104uHHOCTI. BignosigHo, y
KpUMiHaJbHOMY 3aKOHi Ma€ 6yTH nepe/ibayeHo MiIBUIIIEHY KpUMiHa-
JIbHY BiJINOBiZ@/bHICTb 32 BUMHEHHS JIeKIJIBKOX 3JI0YMHIB. | ToMy mo-
BTOPHICTD 3JI04MHIB BIJIMBAE | HA KPUMIiHAJILHO-IIPABOBY OLiHKY, i Ha
NpU3HAYEHHS MMOKapaHHs. BiZnmoBizHO 10 1IbOro BOHA mepeabaveHa B
KpHMiHaJIbHOMY 3aKOHi K KBasidikyroya o3HaKa i 06TsKyroya 03Ha-
Ka, L0 iCTOTHO BIUIMBA€E Ha CTYMiHb CYCNiJbHOI HebGe3NneKU JifHHS;
BOHA BIJHOCHO € MOILIHMPEHON0 cepeJ, 3/JI0YMHIB NIeBHOTO BUJY; BOHA
XapaKTepH3YE sIK 3/7I04MH, Tak i 0c06y BUHHOTO.

BuksiazieHe y 11boMy po3/ijii po60TH Ja€ MOXKIUBICTb 3p06U-
TH TaKi BUCHOBKH:

1. ¥ Hayni KpUMiHaJBLHOTO MpaBa JOCUTh UIUPOKO i IIHGOKO
JOCJi/[PKEHO TOHSATTS MOBTOPHOCTI 3JI0UUHIB. AJle, HE3BaXKal0UM Ha
NUJIBHY yBary fio Iiel mpo6Jiemuy, npouec GopMyBaHHs BYeHHS PO
MOBTOPHICTh 3JIOUUHIB B YKPaiHCbKiN KPUMiHaJbHO-NIPAaBOBIN J0K-
TPUHI [0Ci € CKJIAJHUM i CyllepeyuBUM.
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2.llepwi 3rafku Npo MNOBTOPHICTb 3JI0YMHIB AaToBaHi y
XIV cT. y nepioa ¢peomanbHoi po3apobaeHocTi. CaM TepMiH Toai
He BXKMBaBCf, ajle HOr0 BpaxyBaHHA 3aCBiluye aHaJi3 HOpMa-
TUBHUX aKTiB, AKi Aigdau B TOU 4yac. BU3HaueHHs MOBTOPHOCTI
3JI04MHIB 3'aABUIOCA y «3BoAi 3akoHiB Pociiicbkoi immepii»
1832 p., Ake B npuHIUMi 36irasocs 3 NOHATTAM peuuauBy. Hampu-
kiHni XIX - Ha novyaTky XX CT. iy MIOBTOPHICTIO pO3yMiJIK BUMHEH-
Hs JIeKiJIbKOX 3JIOUMHIB, SIKi MOXXYTb OYTH TOTOXXHUMU, OJHODIA-
HUMHU Ta pPi3HOPIZHUMHU. PO3BUTOK KpPHUMiHa/IbHOTO 3aKOHO/JAB-
CTBa paJAHCBHKOI elI0XH CTBOPUB NepeJlyMOBU Cy4aCHOI'O CTaHy
HOPMAaTHUBHOTO peryJIBaHHA NOBTOPHOCTI 3JI0YUHIB.

3. AHasniz KpUMiHaJIBHUX KOJEKCIB 6iJbIIOCTI MOCTPaAsIHChH-
KHUX Jlep>KaB [Ja€ MOXJIMBICTb CTBEPKYBATH, 10 IOHATTS [TOBTOP-
HOCTI 3JIOUMHIB MiCTUTB TaKIi XX 0O3HAKH, Ki BUILJIMBAIOTD i3 HOpMa-
TUBHOTO BH3HAYeHHs IOBTOPHOCTI 3JIOYMHIB, IepeJi6a4yeHOro
cT. 32 KK Ykpainu. KpiM 11b0oro, moBTOpPHICTbE BUKOPHUCTOBYETHCS
3aKoHo/aBIleM i g qudepennianii, i g inauBigyanizauii kpumi-
Ha/JbHOI BianmoBimasbHOCTi. O/HaK MUTaHHS KBasidikaiii moBTOp-
HOCTI 3JI0YMHIB Ha CbOTO/IHI TaK i He BUpILIEeHI.

4.V 6inbiocTi KpUMiHAIBHUX KOJIEKCIB EBPOTENCHKUX JIEPKaB
MIOBTOPHICTb 3JIOUUHIB PO3I/IAJAETBCA JIMIIEe B KOHTEKCTI MpHU3Ha-
YeHHs NoKapaHHs. [IOHATTA MOBTOPHOCTI 3JI0YMHIB BOHU HE MICTATH i
He BU3HAYaloTh NpaBuJI KBastidikallii MTOBTOPHOCTI 3/I0YHHIB.

5.¥ci BUnaJiku BUMHEHHS JIBOX i 6isbllle 3JI0YHHIB, HE3AJIEXK-
HO BiJ IX TOTOXXHOCTI, OAHOPIZHOCTI 4YM Pi3HOPIZHOCTI, a TAKOX
3JI0UYMHIB, sIKi MOB’sA3aHi 3 MomepeAHiM 3acy/PKEeHHSAM Ta sKi He
NoB’s13aHi 3 momepeaHIM 3acy/PKeHHSIM 3aMpPONOHOBAHO OXOIMUTH
MOHATTSAM [TOBTOPHOCTI 3JI0YMHIB.



Po30in 2

3MICT TA OBCAT NIOHATTA
INOBTOPHOCTI 3/1I0YHUHIB

2.1. O3HaKy NOBTOPHOCTI 3/I0YUHIB Ta ii NIOHATTS

Bu3HayeHHA MOHATbH y NPaBOBUX AOCHiPKEHHAX Ma€ BiA-
NpaBHe 3HauveHHdA!, i mojaabili MipKyBaHHS NP0 KpPUMIiHAJbHY-
IpaBOBY OLIiHKY MOBTOPHOCTI 3JI0UMHY MOXYTb OyTU N036aBJeHi
Oyab-sKoi pallii, AKI0 Bi/iIpaBHE NOHATTS — MOHATTS MOBTOPHOC-
Ti 3JIOYUHIB — 3a/IMIIAETHCA HELOCTATHBO 3PO3YMIJIMM. K CJIYIIHO
3ayBaKeHO, MOHATTA € He JIMILe NeBHUM KOHIeHTPAaTOM 3HaHb,
niJICyMKOM Mi3HAaHHSI HAa MeBHOMY eTami, a ¥ 3aco6oM A/ moja-
JbLIOTO Mi3HaHHAZ2 CaMe TOMy BaXJIMBO IONeEpeAHbO 3'siCyBaTU
NOHATTA NMOBTOPHOCTI 3JIOYMHY [JI NOJAJBIIOTO JOCJiKeHHH
nuTaHb i kBasidikarii.

3’sicyBaHHSA NMOHATTS MOBTOPHOCTI 3JI0YMHIB JOLIJIBHO pO3-
104aTH i3 po3rJaday WOro o3Hak. A/pKe MOHATTA B Haylli po3r/iaja-
I0Thb K POpMy MHUCJEHHS, siKe BifoGpakae mpeJMeTH Ta SBUILA
00’€EKTHUBHOIO CBiTYy B iXHiX CyTT€EBHUX i cnenndiyHUX 03HAKAaX, a Ta-
KO 3B’fI3KH i BiAHOILIeHHs M NpeAMeTaMu Ta siBulaMus. [loHaT-
TSI MOBTOPHOCTI 3JIOUMHIB, fIK i 6yb-sIKe iHIlle MOHSATTS, Ma€ JABi oc-
HOBHI XapaKTepUCTUKU: 3MicT Ta 06caAr. O6¢Ar NOHATTA - Lie BiJo-
OpakeHa B CBiZlOMOCTi MHOXXUHHICTB (KJ/ac) npeAMeTiB (a6o sSBUIL),
KOXXHHUH 3 IKUX Ma€ 03HaKH, 3adikcoBaHi B A0OCJiKYBaHOMY MO-

1 MaHoB I'. H. O moHATHAX U UX ONpefiesIeHUsX B 06L1elt TeopUM rocyjapcT-
Ba u npaBa / I'. H. MaHoB // AKTyaJibHble NP06JeMbl TEOPUU COLUANHUCTHYEC-
Koro rocyzapctsa u npasa. — M. : UT'll AH CPCP, 1974. - C. 75.

2 BontmBusto E. K. INonstue / E. K. BoitmBuano. - M. : U3a-Bo MocKoBCK.
yH-Ta, 1967. - C. 131.

3 Kapamumiesa H. B. Jlorika: miJpy4YHUK s CTYAEHTIB IOPUANYHUX baKy-
abTeTiB By3iB / H. B. Kapamuuiesa. - JIbBiB : Ctpim, 1998. - C. 53.
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HATTI!, a 3MicT - 1e Bifjo6paxkeHa y CBiZJOMOCTi CyKynHICTb BJIacTH-
BOCTeH, 03HAK i Bi/IHOIIIEHb NPeJIMETIB, s1/[POM SIKOi € BiAMiHHI icTO-
THIi BJIAaCTUBOCTI, O3HaKH i BilHOIEHHA2. PO3KpyUTH 3MicT aHasi30-
BaHOT'O MOHATTS MOXHa 4yepe3 Woro BM3HayeHHsd. [Ipu npomy mno-
TPiOHO BU/IIMUTH | 0XapaKTepHU3yBaTH iCTOTHI 03HAKH MOBTOPHOCTI
3yi04uHiB. [lif; 03HaKaMu B Haylli NPUHUHATO PO3yMITH BCe Te, B 4O-
My IpeJMeTH, IBULIA MOAIOHI oZiHe 3 OJHUM a60 B YOMY BOHH Bij-
Pi3HAITBHCA MiXK C06010; MOKA3HUK, CTOPOHA MpeJMETa UM SBUIIIA,
3a SKOH MOXHAa Mi3HATH, BU3HAYUTH abO OMUCATHU MpPeMET YU
sapued. Ha nift ocHoBi MoxkHa 6yze chopmysoBaTu JediHilito mo-
HSTTS — TOOTO JIOTIYHO PO3KPUTHU MOTr0 3MICT, 3aBASKU YoMy Oy/ie
3'ICOBaHO CYTb MOHSTTS MOBTOPHOCTI 3JIOUMHIB, MOKa3aHO HMOro
BIIMIHHICTB BiJi iHIIUX IPEJMETIB, BUILI,

Bijjomo 6arato crnoco6iB BU3HAYEHHS MOHSTTS, BUSBJIEHHS KO-
ro iCTOTHUX O3HAaK, ajie HAlbIbII MOIIMPEHUM € BU3HAYEHHS TOHST-
TS Yepe3 poJ0BO-BU/I0BE CIIiBBiJHOLIEHHS. | IpX BCTaHOBJIEHHI 03HAK
MOBTOPHOCTi 3JI0YHHIB HEOOXi/[HO BIiIlyKaTH B CUCTEMi MOHATH Ta
KaTeropii KpMMiHa/IbHOTO NpaBa poJ0Be /IS HOBTOPHOCTI NOHATTSI.

OckinbKK mpo6JieMy MOBTOPHOCTI 3JIOUMHIB TpaJULIiHHO pO3-
[JIAZAI0Th [P BUCBITJIEHH] IUTaHb MHOXXUHHOCTI 3JIOYUHIB, TO BaXK-
JIMBO JOCJIIUTU 3arajibHi 03HaKW MHOXKMHHOCTI 3JI0YMHIB. ¥ 10pUu-
YHIiH JIiTepaTypi MHOXKUHHICTb 3JI0UMHIB BUSHAYAIOTh, 30KPEMa, SIK:

- BUNIAJKU BYMHEHHS 0C000I0 JABOX abo Oisbllle 3J0YMHIB,
He3aJIeXKHO Bif, TOTo, NMiJAaBasack BOHA 3aCy[pKEHHIO YU Hi, AKIIO0
NpU IIbOMY X04a 6 MO JBOX i3 HUX He MOorauieHo HPUJAUYHUX Hac-
JIiIKiB a60 HeMa€ MpOoLEeCyabHUX NepenoH [ KPUMiHAJIbHOTO
nepeciifyBaHHs4;

- BUMHEHHS1 OJIHi€l0 0Cc06010 abo CHiBy4YacHHKaMH JIBOX YU
Oi/ibllle 3JIOYUHHUX /[lisiHb, KOXKHE 3 SIKHUX YTBOPIOE O3HAKH CaMoO-
CTiIHHOTO CKJIa/y 3/JI0YHUHY?>;

1 Konpaxos H. U. Jlorudeckuit cinoBapb-cnpaBoyHuk / H.U. Konpakos. -
M. : Hayka, 1976. - C.403.

2 Tam camo. - C. 557.

3 Tam camo. - C. 477.

4 Mankos B. I1. COBOKYTHOCTb NPeCTyTJIEHUH: BOITPOChI KBaTUUKALUN U Ha3-
HadeHHUs HakasaHus / B. 1. MankoB. - Kasaub : U3a-Bo Kazan. yn-Ta, 1974. - C. 11.

5 Manxos B.II. [IoBTOpHOCTb NpecTyNJIeHUH: TOHATHE U YTOJI0BHO-IIPAaBOBOE
3HavyeHue / B. [I. MankoB. - Kasanb : U3g-Bo KasaHn. yH-Ta, 1970. - C. 5.
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- BYUHEHHS 006010 caMOCTiiHO (a6o y cniBy4yacTi) ABOX YU
6i/bllle 3JIOYUHHUX JlisIHb, KOXKHE 3 IKUX nepeabadeHe B OcobauBii
vactuHi KK ik caMocTiiHUM CcKJaj, 3J104MHY, 32 YMOBH, 1110 KOXKHE 3
UX JiIHb He BTPAaTUJIO KPHUMiHaJbHO-MPAaBOBOTO 3HAa4YeHHS i He-
Ma€ NpaBOBUX MepeLIKoj, AJis 3/ilMCHEeHHsI KPUMiHaJbHOTO CyJAO0-
yuHcTBal.

3 yBard Ha BUKJIaJleHe, MO>KHa BU/AIJIMTH TaKi 3arajibHi 03Ha-
KM MHO>XWUHHOCTI 3JIOUHHIB:

1) ogHa i Ta X 0c06a BYMHMJIA JIeKiJIbKa 3JI0UUHIB;

2) xo4a 6 JiBa 3JI0YUHHU 36epiraroTb KpHUMiHaJIbHO-NIPAaBOBE
3Ha4YeHHs];

3) xoua 6 1010 ABOX 3JIOUMHIB BiJICYTHI MpolecyasbHi nepe-
IIOHY /I 3aCTOCYBaHHSA 10 KPUMIiHA/IbHOI BiANIOBIJa/IbHOCTI.

3’sicyBaHHS POJOBOTO MOHSTTS JJIs HOBTOPHOCTI 3/I0YHHIB —
MHOXHWHHICTb 3JIOYMHIB, — JJA€ MOXJIMBiCTb BU3HAYMUTH, 110 MOBTO-
PHICTb 3JIOYMHIB XapaKTepPU3YETbCA TAKUMH K O3HAKaMH, IO U
BiZiIOBiiHE POJIOBe MOHSTTS, 30KpeMa:

- 03HaKa BYMHEHHS OJHi€I0 0C000I0 JIBOX i OisbIlle 3/I0YHHIB
€ HeoOXiIHOI0 03HAKOI0 MOBTOPHOCTI 3JIOYHHIB, B TOH e 4yac He
BKa3y€ Ha XOJAHY BiJMIHHICTb MK MOBTOPHICTIO 3JIOYHUHIB Ta iH-
IMMU BUJAMH MHOKMHHOCTI 3JI0YMHIB.

- 03Haka 36epiraHHsl WPUAUYHUX HACTIAKIB paHille BUMHe-
HOTrO 3JI0UMHY 3abe3ledye iCHyBaHHSI MHOXXHHHOCTI 3JIOYMHIB SIK
Takoi. 36epeKeHHs 3JI0Y4UHOM KPUMiHaJIbHO-MPABOBOI'0 3HAYEHHS
BKa3ye Ha Te, [0 BYNHEHE 0COOOI0 JIisTHHSA Ille MiCTUTh CYCIiJIbHY
Hebe3MeKy, 0co6a e He BUIIPABUJIACh, @ TOMY IIi 06CTaBUHU MOBHU-
HHi OyTH BpaxoBaHi Npu MoAaJbIlil OLiHI[i TOBeJiHKH 0COOU2.

- L[0JI0 TPeTbOi 03HAKH, TO CJiJ CKa3aTH, L0 MpoLecyalbHi
MepernoHU He € MOJI0KEHHSIMH, SIKi MO>KHa BUPIIIUTH B KPUMiHaJIb-
HO-TIPaBOBIiM IJIOWIMHI, @ Ti 3 HUX, 10 CTOCYIOTbHCS KPUMiHAJIBHOTO
NpaBa, MOXKHa BiZJHECTU [0 MPAaBOBUX BJACTUBOCTEM i Ha3BaTH ix

1 3inueHko . O. MHOXKHHHICTD 3/I0YHHIB: NOHATTS, BUU, IPU3HAUYEHHS I10-
KapaHHs: MOHorpadis / 3a 3ar. pea. npod. B. I TioTioriHa. - XapkiB : ®iHH,
2008. - C. 15-16.

2 CozaHcbkuid T.1. KBasnidikauis cykymHocTi 3/7104uHiB: MoHorpadis /
T. 1. Co3aHcbkuil. - JIbBiB: JIbBIBCbKUH JAep>KaBHUHM YHiBepCUTET BHYTPiLIHIX
cnpas, 2012. - C. 45.
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TaKUMH, 1110 MalOTb KPUMiHa/JIbHO-IIpaBOBe 3HaYyeHHA. ToMy BUZI-
JIATH TaKy O3HAaKy BUJIAETHCA HEJOLIJIBHO B NIOHATTI MHOXXUHHOCTI
3JIOYUHIB i, BiAMIOBIJHO, B TOHATTSX il BUJIB.

OTxe, BCTAaHOBJIIOIOYM POJIOBO-BH/I0OBE CIIiBBiJHOIIEHHS IIO-
BTOPHOCTI 1 MHOXHWHHOCTI 3/I0YMHIB, MOXXHa BU3HAYUTH TaKy
000B’SI3KOBY /151 IOBTOPHOCTI 03HAKY, IK BYNHEHHS JIBOX i Gisible
3JIOYMHIB B pi3HUI yac.

OfHMM i3 HAWOPOCTIMIHUX CNOCOGIB BUSIBJIEHHSI OCHOBHHX
BJIACTHUBOCTEHN JOCTiAKyBaHOTO NOHATTA Ta GOpPMYJIIOBaHHS HOro
BU3HA4YE€HHS € aHaJ/li3 HassBHUX y CHeljiaJbHil JiTepaTypi NOTJsA/iB.
Bu3HaueHHs], sKi 3yCTpiyalOTbCA B JiTepaTypi, yMOBHO MO>KHa MO-
JUIMTH Ha ABi rpynu. OfHI BueHi cneLia/lbHO He 3yNUHAKTbLCA Ha
BU/IiJIeHHI 03HAaK IOBTOPHOCTI 3/I0YMHIB, HABOAAYHU IX y BU3HAYEHHI
BiZIMOBiIHOTO MOHATTA. [HIII K MOAAI0TH BiANOBIAHI BUSHAYEHHS Ta
HaBOJATb O3HAKHU MTOHATTS IIOBTOPHOCTI 3JIOUUHIB.

Jlo nepuoi rpynu MmoxHa BigHecTH [1. CBaTOXiHAa, B. KryToBa,
ski cdopMy./Ir0Ba/IM NOHATTS NOBTOPHOCTI 3JI0OUMHIB IK BUMHEHHS
3JI0UMHY 0C€06010, fIKa paHillle BUMHWJIA TaKUH Ke 3JI0UMH YU BKa-
3aHUH y 3aKOHI OZHOPIHUM 3JI04YMH, HE3aJIeXKHO Bifi TOro 4u Gysia
ocoba MpUTSATHEHA 10 KpUMiHa/MbHOI BiANOBiJaJIbHOCTI 3a momnepe-
JHI{ 3JI0YHH, 32 YMOBH, L0 He 3HATA i He NorauieHa CyJUMICTb i He
CIUTUJIU CTPOKH JJ@aBHOCTI KpUMiHa/bHOI BifinoBifanbHocTil. A. I. CBiH-
KiH BBa)kae, 1[0 NOBTOPHICTb 3JIOUUHIB - Ije BUMHEHHs x04a 6 JBOX
TOTOXHUX, @ Y BUIaJKaX, NepebadyeHUX 3aKOHOM, i OJHOPiAHUX
CyCHiJIbHO He6Ge3MeyHUX JisiHb, )KOJHE 3 IKUX He OYyJIo IpeAMeTOM
CYZLOBOTO PO3TIJIsAAY?.

B.T. BesnsieB, H. M. CBigjioB BBa)kaloTh, 1110 MOBTOPHICTIO €
BUMHEHHSI 0CO00I0 J10 3aCy/PKeHHSI TOTOXXHUX YU OJJHOPIJHUX 3JI0-
YUHIB3.

1 CBatoxuH II. K NOHATUAM 0 MOBTOPHOCTHU U HEOJAHOKPATHOCTH Ipe-
crymuenuit / II. CeartoxuH, B. XKryrtos // CoBeTckas roctunusa. - 1971. -
Ne 21 - C. 18.

2 CBuHKHMH A.H. OnTuMasbHOe KOHCTPYUpOBaHMe KBaJWPUIMPOBAHHBIX
COCTaBOB II0 NpPHU3HAKaM MOBTOPHOCTH M pelujuBa: c6. y4yeH. TpPyAoB /
A. . CBunkuH // CoBeTckas octunus. — 1975. - Bein. 37. - C. 30-32.

3 BensieB B.I. Bompochl kBanudukanuu yOUHCTB: yyeGHOoe mocobue /
B.T. Besasie, H. M. CBua10B. - Bosrorpag : BCII MB/] CPCP, 1984. - C. 34.
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HesBakarouu Ha Te, 110 3rafiaHi BUYeHi He BKa3yBasu 6e31o0-
cepelHbO Ha 03HAKW NMOBTOPHOCTI 3JIOUMHIB, aHa/i3 PO3TASHYTUX
BU3HA4YeHb JIA€ MificTaBu 3pOOUTH BUCHOBOK, 1[0 03HAKaMH MOBTOP-
HOCTI 3JI0OYUHIB €:

- BYMHEHHS 0C00010 /IBOX i 6i/Ibllle TOTOXXHUX 3JI04YHHIB;

- BUMHEHHS 0CO0010 /IBOX i Gijibllle OAHOPIAHUX 3JIOUUHIB, Y
BHUITaJIKaX CrelliaJIbHO Nepe/i6adyeHux KpUMiHaIbHUM 3aKOHOM;

- BUMHEHHS JBOX i Oi/iblIle 3JI0YMHIB JI0 3aCyI>KEeHHS.

Ak 6aurMo, nepiri crocié 06’eKTUBI3allii MOHATTS MOBTOPHOCTI
3JI0YMHIB He JIa€ MOXKJIMBOCTI BUAINTH GiJIbII-MEHI YiTKUM NepeJtik
ICTOTHHX O3HaK JIOC/Ii/IPKEHOTO sIBUIIIA Ta MOHATTS, sIKe KOro MTO3HAYaE.

Jpyry rpyny CTaHOBJIATbH BUYeHi, AKi I0Jal0Th O3HAaKU Ta Ha-
BOJIITb BU3HAYEHHS NOHATTA MOBTOPHOCTI 3/104UHIB. Hanpuknan,
M. I. BaxxaHOB BBaxag, 1[0 NOBTOPHICTb 3JI0YUHIB IK BUJ, MHOXHWH-
HOCTI 3/IOUMHIB Ma€ Micle To/i, KOJIM BUMHEHO JiBa UM GiJblie 3J10-
YUHU, He3aJIeXKHO BiJl TOTO, Y4 O6yJia 0coba 3acy/[KeHa 3a NepIiuin 3
HuX. | BiAMOBiIHO BU/IJIMB TaKi O3HAKM MOBTOPHOCTI 3JI0YMHIB:
1) BUMHEHHS JIBOX a60 6isiblile caMOCTIHHUX OJUHUYHUX 3JI0YHHIB
0c06010 YU Ipymoo oci6; 2) oAUHUYHI 37109MHH, AKi BXOJSATD Y I0-
BTOPHICTb, BUMHSAIOTBLCA B Pi3HUM vac; 3) [/ MOBTOPHOCTI 3JI04H-
HiB He Ma€ 3HA4YeHHs 4M GyJia ocoba 3acy/pKeHa 3a paHille BYHHe-
HUM 3JI04MH; 4) NOBTOPHICTD BiACYTHS, KO 3a paHillle BUNHEHUH
3JIOYMH CIUIMJIA CTPOKHU JABHOCTI NPUTATHEHHS [0 KPUMiHaJIbHOI
BiAnmoBinanbHOCTI, a60 3HATA YK NoralieHa cyuMicTbl.

B. 0. HaBpoubk1il Tako BU/IJIUB 03HAKH, SIKi XapaKTepusy-
I0Tb CaMe IMOBTOPHICTb 3JIOYMHIB SIK BUJ, MHOXHWHHOCTI, a caMe:
1) nocsAiraHHs BYMHSAETHCS LUISXOM MOBTOPEHHS; 2) 3a MHepluuit
3JI0UMH 0ocoba He OyJia 3acy/pkeHa abo K OyJia 3acy/pKeHa, OJTHAK
i CyIMMOCTi 3aKOH He HaJlae KBaslidiky4yoro sHayeHHs; 3) y
ctaTTi OcobsnBoi yactuHu KK mnOBTOpPHOCTI HaZlaHO 3HA4YeHHS
O03HAKU CKJIaJly 3JIOYMHY; 4) KOXKHE 3 /IBOX YH GiJibllle JIisTHb CTAHO-
BUTb CO60I0 OKPEMU I 3JI0UHHZ.

1 BensieB B.I. Bonpocbl kBanudukanuu yoOuicTB: y4yeGHoe mnocobue /
B.T. Bensies, H. M. CBuioB. - Bosirorpag : BCII MB/| CPCP, 1984. - C. 49-50.

2 HaBpoubkuil B. 0. OcHOBM KpHUMiHa/bHO-IpaBoBoi KkBajidikanii /
B. 0. HaBpoubkuil. - K. : FOpinkom IuTep, 2006. - C. 348.
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[Toromxywo4uch 3arajoM i3 3allpONIOHOBAHWMU O3HAKaMH,
CJIi/l 3a3HAYMTH, 1110 HABITh y BUIMA/IKaX, KOJU NOBTOPHICTh He Iie-
penbavyeHa sIK 03HAKa y CKJIa/Ji 3JI0YMHIB, BOHA BCe OJIHO iCHYBaTHU-
Me K IBUIIe | BIJINBAaTUMe Ha MPU3HA4YEHHs NOKapaHHSI.

I. 0. 3inueHko, B.I. TioTioriH BUAINAIOTE KiJbKicHi i skicHi
O3HAK{ MOBTOPHOCTI 3JIOUMHIB, 30KpeMa, KiJIbKiCHa O3HakKa — ILe
BYMHEHHSA 0c06010 (rpynor oci6) caMoCTiHHUX OJUHUYHUX 3/104H-
HiB. /lo AKiCHUX 03HAK BYeHi BiAHOCATH: 1) 3JIOUMHU MPU MOBTOP-
HOCTi MalTh nepeabadyaTUCh OJHIE i Ti€l caMow cTtaTTel abo
YacTuHOo ctaTTi OcobMBoi yacTuHu KK; 2) ToTOXHI 4K oHOPiHI
OJWHUYHI 3JI0YWHHY, 10 YTBOPKOWTH MOBTOPHICTb, MOXYTb MaTH
pi3HU# xapakTep, 6YTH NPOCTUMH YU CKJIAJHUMHU; 3) JIJIs MOHATTS
NOBTOPHOCTI HEMAa€ 3HA4YeHHs, UM OyJM 3JI0YHMHH, 3 SIKUX BOHA
CKJIAIAETHCS, 3aKIHYEHUMH, YU OJMH 3 HUX OYB JIMILe TOTYBAaHHIM
Jl0 3JIOUMHY ab0 3aMaxoM Ha HbOTO; 4) MOBTOPHICTh BUHUKAE i B
TUX BUIAJIKaX, KOJU OJHUH abo JeKiJbKa 3JI04MHIB, 3 SIKUX BOHa
CKJIaJIa€ThCSA, BYMHEH] y ciByvacTi; 5) BCi 3/104MHY, 3 IKUX CKJIaJa-
€TbCSl IOBTOPHICTB, BUMHAIOTBCS B Pi3HUM 4Yac i BiAJaseHi OAuH BiJ
O/IHOT'0 NMEeBHUM NPOMDKKOM 4acy; 6) MOBTOPHICTb Ma€e Miclie He3a-
JIEXXHO BiJj TOTO, 4 OyJia ocoba 3acy/pKeHa 3a paHille BYUHEHUH
Hel 3JI0YMH; 7) 36epeXeHHs] KpUMiHa/JIbHO-NIPAaBOBOTO 3HAYEHHS
Xo4a 6 ABOMa 3JI0YMHAMHM, 1[0 CTBOPIOIOTH MOBTOPHICTHL.

BBaxaeMo, 110 HaBeJleHi O3HAKU B I[IJIOMY NPaBUJbHO pPO3-
KPUBAIOTb MOHSATTS MOBTOPHOCTI, BCE K TaKW MalOTh NEBHI HeJ0J1i-
KH, OCKIJIbKH He BU/IiJIeHO HaHGiJbIl CYTTEBUX O3HAK, SIKi BUpaXa-
I0Thb cnenudiky came MOBTOPHOCTI 3/I0YMHIB, a HE MHOXXHUHHOCTI
3J104MHiB 3arasioM. Tox Heo6XiAHO MpoaHaTi3yBaTH OKpeMi 03HAKU
MOBTOPHOCTI 3/I04MHY, abu, AOCAIIUBIIN iXHI cTOpOHH, BimuLtidy-
BaBIIIM BCi aclieKTH PO3yMiHHS, MOTIM 3i6paTH 1ii 03HAKU y BHYTpi-
IIHbO €/]UHE, JIOTIYHO BUBipeHe, UiTKe i sKkoMora 6iJibIll a/leKBaTHE
BU3HA4YE€HHs MOHATTS MOBTOPHOCTI 3J/I0YMHIB. BulleBukJazeHe
CBiIUUTB, 10 iCHY€E MpobJieMa BU3HAYEHHS caMoi KiJIbKOCTI 03HaK
MOBTOPHOCTI 3JI0UYMHY, SIKi € HEOOXIAHUMH i AOCTATHIMU JJig BifJ0-

1 3inueHko I. 0. MHOXKMHHICTb 3JI0YHHIB: NOHATTS, BUU, IPU3HAUYEHHS I10-
KapaHHs: MOHorpadis / 3a 3ar. pea. npod. B. I TioTioriHa. - XapkiB : ®iHH,
2008.-C.99-110.
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6pakeHHs ii cyTHOCTI i BigMeXxxyBaHHA Bif| yCiX CyMDKHUX NOHATBY,
AK TOr0 BUMararoTh JIOTIYHI TpaBujia BUSHAYEHHA IOHATTS.

Y3araZbHUBIIM BUIlle BUKJIAJEHE, BAPTO 3ayBaXKUTH, 1110 Gisb-
LWiCTh HAYKOBILB, 4Kl JaBaJu BU3HA4Y€HHA IOBTOPHOCTI 3/I0YMHIB,
BKa3yBa/IM Ha 000B’SI3KOBICTh TaKOi 03HAKH, IK BUMHEHHSI 0CO60I0
JIBOX abo 6ijibllle OJUHUYHUX 3JI0YMHIB. fK CJAyIIHO BiZj3HAYUB
B. Il. Ma/IKoB, «HasgsBHiCTh BUMHEHHS OJHI€I0 i Ti€I0 K 0C00010 JABOX
Yy GiJsbllle 3JI0YUHIB - HEOOXiHA IOPUUYHA 03HAKA MOBTOPHOCTI
3JIOUMHIB»2,

3a CBOEW IOPUJMYHOK IPHUPOJAOI 3JI0YMH $K COLiiaJibHe
ABUILe 3aBXAW OJUHUYHUU | He BTpaya€ CBOr0 3HAa4YeHHS HaBIiTb y
BUIIa/IKy IOBTOPHOIr'0 MOT0 BUYMHEHHS. TOMY «[IOBTOPHUU 3JI0YMH»
NOHATTA yYMOBHe, y3arajbHIOWue. Y HOPUAUYHIN JiTepaTypi mij
OJMHUYHUM 3JI04MHOM pO3YMIilOTh IpPOCTE YU YCKJIAJHEHe Cycmi-
JIbHO Hebe3neuyHe AissHHA, S1Ke Ma€ B3aEMOIOB’13aHi 00’EKTHUBHI Ta
Cy6’€EKTUBHI 03HaKH, 1110 MOBTOPIOIOTHCI B 06’EKTUBHIN AiMCHOCTI
caMe B TAaKOMY CIIOJIy4€HHI, MiCTUTb 03HaKH OJJHOI'O CKJIAAy 3JI09H-
Hy i kBaJidikyeTbcs 3a ofiHi€0 cTaTTer (4acTuHO cTaTTi) Oco6-
auBoi yactuHu KK3. CaMme 3 Takux OJMHUYHMX 3JI0YHUHIB i CKaazaa-
€TbCS MOBTOPHICTb 3/104UHIB. OJUHUYHI 3JI04MHHY, SIKi yTBOPIOIOTH
NOBTOPHICTb 3JI0YMHIB, MOXKYTb MaTH pi3HUHN XapakTep. [loBTOp-
HiCTb Ma€ Miclle Ipyu BYMHEHHI ABOX a60 OiJjibllle MPOCTUX OJMHUY-
HUX 3JI0YMHIB, TPUBAIOUUX, TPOJOBXKYBaHUX Ta yCKJaJHeHUX. Ha-
NpUKJIaJ, TOBTOPHICTh 3/JI0YMHIB HasfsBHA IPU BYMHEHHI TaKUX IIPO-
CTUX 3JI0YHMHIB, IK KpaZiKKa i maxpalcTBo, a0 Takoro npocToro
3JIOUMHY SIK rpabik i TaKoro TPUBaYOTO K YXUJIEHHS Bif ciiaTu
MOJATKIB, YCKJIAQIHEHOTO 3JIOYHMHY K P036il i MpoCcTOro 3/I04MHY
AK TiJIeCHe YIIKO/>KEeHHH.

[IoBTOpPHICTb YTBOPIOE BUMHEHHS [IBOX YU Gijbllle OJUHUY-
HUX 3JI0YHHIB:

1) nonepeHbOTO — BUMHEHHS SIKOI'0 Iepely€ TOBTOPHOCTI;

1 XKepe6kiH B. C. Jlorika / B. C. XKepe6kin. - X.-K. : OcHoBa - 3HaHHs, 1999. -
C.46-48.

2 Manxos B.II. [IoBTOpHOCTb NpecTyNJeHUH: TIOHATHE U YTOJI0BHO-IIPAaBOBOE
3HayeHue / B. Il. MankoB. - Kasaub : U31-Bo KazaH. yn-Ta, 1970. - C. 23.

33inueHko . 0. OAWHUYHI 3JI0YUHU: TOHATTS, BUAM, KBajidikauis /
I. 0. 3inueHko, B. L. TroTroriH. - Xapkis: ®IHH, 2010. - C. 39.
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2) KOXKHOTO HACTYITHOTO — IKWH, BJIACHE, i € TOBTOPHUM.

Taki 3/104MHH BUCTYNAIOTh eJleMeHTaMHt [TOBTOPHOCTI. Y BU-
naJiKkax, KoJu nonepejHiil i HacTynmHUM (IOBTOPHUI) 3JI0YMHU Ha-
3BaHi B gucno3ullii BiznoBigHoi yacTuHM ctaTTi OCo6/MBOI YacTu-
HUu KK, mOBTOpPHICTb 3/I04MHIB BUCTYIAE K KBaJidiKyoua 03HaKa
CKJIAJly 3JIOUYHHY. K10 OBTOPHICTb 3/7I04MHIB NpsAMO He Nepej6a-
yeHa B ctaTTi Oco6suBoi yactunu KK (Hanpuk/iaz, oco6a BYMHUIA
JIBa YMUCHUX TSDKKHX TiIJIECHUX YIIKO/PKeHb), BOHA PO3TJISIJAEThCS
sIK 06CTaBHHA, 1110 0OTIKY€E OKapaHHS.

B. 0. HaBpoubkuil fochaifuB, 10 nomnepefHid i HacCTynmHUU
3s04rHU B KK Ykpainv nosHadeHi no-pisHoMy, 30KpeMa Ionepe-
JHI 3JI0YHH:

- IIJIIXOM BKas3iBKM Ha Horo HasBy. Hanpukaag, y 4. 2 cT. 187
KK Ykpainu nepen6adeHo: «Po36iii, BYNHEHUH... 0COO0I0, sIKa paHi-
11e BUMHUIIA P036ili a60 GaHIUTU3MY;

- yepes nepesik crateit Oco6suBoi yactuHu KK Ykpainy, ski
nepe/6ayarTh BiMOBIHUN 3JI04MH. 30KpeMa, B 4. 2 cT. 307 KK
Ykpainu BkasaHo: «Ti cami ail, BuMHeHi MOBTOpPHO a60 ..0c06010,
sIKa paHillle BUMHUJIA OJIUH i3 3JI0OYMHIB, nepeabadyeHUx CTaTTAMU
308-310, 312, 314, 315, 317 uboro Kogekcy»:

- Ha3MBAETHCS POJOBE NOHATTS MEBHOTO 3JI0YWHY Ta BU3HA-
YalTbCS 0OMeXeHHsI — BYMHEHHS IKUX CaMe 3JI0YMHIB He TOBUHHO
yTBOpIOBAaTU MOBTOpHicThb. Hampukiaan, y n. 13 4. 2 ct. 115 KK
YkpaiHu BCTAHOBJIEHO BiZiNOBifja/ibHICTh 32 YyMHCHe BOGUBCTBO 3a
BUHSTKOM BOHBCTBA, nepejbadyeHoro ctartamMyd 116-118 1mporo
Kopexcyl.

[ToBTOpHUM 3/104MH no3HavYeHu y KK Ykpainu muisxom Bu-
KOPHUCTaHHS 3aKOHO/IaBLIEM Pi3HUX NPUIOMIB:

- IpsAIMO Ha3uBae Horo. lle mMae Micie ToJi, KoM NPOCTHUU
BH/| 3JI0UMHY BUYHMHSETbCA OJIHi€W Mi€to. Hanpukaaz, y 4. 2 cT. 185
KK Ykpainu 3a3HaueHo: «Kpagixka, BdNHeHa MOBTOPHO...»;

— BKa3ye Ha Te, 10 MNOBTOPHICTb YTBOPKIOTH «Ti X Aii», «Ti
cami aii» - To6TO Ti Aii, AKi NEepeAb6aYeH] YACTUHOIO MEPILOI0 CTATTI.
Hanpuknag, 3/0unH, nepenbaderuii ct. 199 KK Ykpainu, moxe 6y-

1 HaBpoubkuit B.O0. OcHOBM KpHMiHa/lbHO-IpaBoBoi kBajidpikauii /
B. 0. HaBpoubkuil. - K. : FOpinkom IuTep, 2006. - C. 356.
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TH BUMHEHUH LIJIIXOM BUKOHAaHHS CEMU a/ibTEPHAaTHMBHUX [iH, a B
4. 2 ni€l cTaTTi NepejbadyeHo BiNOBIJaIbHICTh 3a «3a Ti cami Aii,
BUMHEHI MOBTOPHO». BurHeHHS OyAb-AKOI i3 HUX Jja€ Mi/IcCTaBy KBa-
JidikyBaTH 3JI04MH 33 03HAKOI0 MOBTOpHOCTI. [lonepeHil i HacTy-
MHUN 3JI0Y4UHU MOXKYTb 6YTH BUMHEHI He 060B’SI3K0BO 0/JHAKOBHUMH
JisiMH, a Oy/Ib-IKMMH 3 THX, IKi BKa3aHi B JUCHO3UII CTATTi Mpo
NpPOCTUM BU/, BiIMOBITHOTO 3/I04YUHY;

- BCTAHOBJIIOE BiJIOBIJa/JIbHICTD 3a MOBTOPHICTbL Y BUIAJAKY
BUMHEHHS [il, nepeji0bayeHux neBHO 4yacTuHOw ctaTTi KK. Ha-
npukaaj, y 4. 3 ¢t. 109 KK Ykpainu 3a3HaueHo: «/lii, nepesoayeHi
YaCTUHOW JIPYTOI0 Iji€l CTATTi, BUMHEH]... IOBTOPHO». ¥ TaKUX BU-
najikax HaCTyNHUH 3JI0YUH Ma€ NOJIATaTH B JifX, AKi TOTOXKHI THUM,
o nepejbayeHi YacTUHOIO CTATTi, 0 AKOi Bificuiae HopMa Npo
BiZiMOBiAHUN MOBTOPHUH 3JI0UUHL.

Caip BimgHauuTy, o y n. 1 mpumitku Ao ct. 185 KK 2001 p.
KOJIO 3JI0YMHIB, BYNHEHHSA fKHUX € NepeJlyMOBOI0 IHKpPUMiHyBaHHSA
0C00i 03HAKU «BUMHEHHS 3JI0YMHY TOBTOPHO» Y Mexax craTel 185,
186, 189-191 KK 2001 p., 3Ha4HO 3BY>KEHO, KOJIM MOPIBHATHU 3 aHa-
JIoriYHMMH 1. 1 npuMitku fo cT. 81 Ta n. 1 npumitku o cT. 140 KK
1960 p. fkuo He 3BaKaTH Ha AudepeHLifioBaHy OXOPOHY Pi3HHUX
¢dopm BaacHocti y KK 1960 p., To BiAnoBigHUKY 3/104MHIB, epe/6a-
yeHUX ctaTTamu 185, 186, 189 - 191 KK 2001 p., 3a KK 1960 p. -
kpazikka (ct. 81, 140), rpab6ix (cT. 82, 141), waxpaictBo (cT.83,
143), 3aB0JIO/IiHHSA AEePKaBHUM 260 KOJIEKTUBHUM MalHOM LLISXOM
IPUBJIACHEHHS, pO3TpPaTHU abo 3/I0BKUBAaHHA MOCAJJOBUM CTAHOBU-
meM (cT. 84), Bumaranus (crarti 862, 144) BU3HaBa/IMCb BYNHEHUMU
NOBTOPHO, SIKIIO BYMHEHHIO OJHOTO 3 IIMX 3JIOYMHIB NepefyBaso
BYMHEHHS OY/Ib-IKOTO 3 HUX, a TAKO>K BUMHEHHS OJTHOTO i3 3JI0UUHIB,
nepeabadyeHUx cTaTTAMHM 69, 86, 142, 223, 2283, 2292, 22917, 22919
KK 1960 p. [TopiBHSIHO 3 aHaAJIOTIYHUMU TepesiikamMu 37104uHIB y KK
1960 p. npu BM3HaYeHHI NOBTOPHOCTI Yy KOPUCJIUBUX 3JI0UMHAX MPO-
TH BJIACHOCTi HU3Ka 3JI04MHIB He GyJia Bijob6pakeHa y KK 2001 p. ¥
Teopii KpUMMiHAJIBHOIO IIpaBa TaKi 3MiHM BBaXKalOTb HEKOPEKTHUMH,
OCKIJIbKM OCOGJIMBICTIO TaKUX 3JIOYMHIB, IK PO3KpaJaHHA pajioak-

1 HaBpoubkuit B.O0. OcHOBM KpHMiHa/lbHO-IpaBoBoi kBajidpikauii /
B. 0. HaBpoupkuil. - K. : lOpinkom IuTep, 2006. - C. 356-357.
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TUBHUX PEYOBUH, PO3KPaJAHHS HAPKOTUYHUX 3aC06iB Ta MCUXOTPO-
IHUX PEYOBUH, PO3KPaZaHHS BOTHEMNAJbHOI 36poi Ta iHIMMX MoAi6-
HUX IM € Te, 110 IX NpeJMeTOM MOXe 6YTU MalHO, HaJliJleHe 0Co0.Iu-
BUMM BJIaCTUBOCTSIMH, ab0 Take, 1[0 Ma€ 0COG/IMBe 3HAaUYEHHSs, He3a-
KOHHE BHUKOPHUCTAHHS SIKOTO CTAHOBUTb 3arajibHy HeGe3neKy AJs
Jito/ieit a6o iXHbOTOo 370poB’sl. [HaKIIe KaXKY4H, B IbOMY BUIAJIKY 3a-
KOH 6Gepe Mifi 0OXOpOHYy He CTiIbKU MalHO SIK piy, 110 Mae MaTepiaib-
He 3HaueHHS, CKIJIbKU caMy BJIaCTUBICTB pedi, 1l NpyU3HayeHHd. Y Ta-
KUH CII0Ci6 0XOPOHSIETLCS | TpoMajcbKa 6e3neka Ta 3[,0poB’sl Hace-
JIeHHS], | MpaBo BJIACHOCTi OKpeMUX Cy6’eKTIB, fIke B HAllIOMy BUMaJ-
Ky BUCTYIIA€ 104ATKOBUM 00’ EKTOM.

OTxe, 3 TOYKM 30py KOMILJIEKCHOI KpHUMiHaJbHO-NIPaBOBOI
OXOpPOHU BJIACHOCTI, BIJHOBJIEHHA «PO3IIMPEHOrO Iepesiky» 3J10-
YUHIB (Nepesiky, 0 AKOro BXxoAuau 6 yci 3ounHu B Mexxax KK, 1o
MOCSTalOTh K HAa BJIACHICTB, TaK i Ha iHII 00’€KTH KpUMiHAJbHO-
IIpaBOBOI OXOPOHH, fIKi € cHeliaJJbLHUMHM HOPMaMH LIOJO HOPM,
cbopmysnboBaHux y Mexax Posziny VI Oco6suBoi yactuHu KK) y
Mexxax 1. 1 mpumitku g0 cT. 185 KK 2001 p. Burssijae o6rpyHToBa-
HUM. ¥ 3B’a3Ky 3 niuM O. B. lnibiHa BBaXka€ 3a JAOLiJIbHE BHECTH JI0
n. 1 npumitku o ct. 185 KK Ykpainu 3MiHy, cripsmoBaHi Ha BH-
3HAHHS 3JI0YMHIB, nepeabayeHux craTTamu 185, 186, 189-191 KK,
BUMHEHHUMH MOBTOPHO M y TUX BUINA/Kax, KOJM iX BUMHEHHIO Nepe-
JlyBaJio BYMHEHHs 3JI0YMHIB, mepeabadeHux crartsamu 289, 308,
312, 313, 410 KK Ykpainu?. Kpim Toro, «po3imupeHi» nepesiky, no-
Ji6Hi g0 Toro, mo MaB Micue y KK 1960 p., 36eperyivcs y HOBUX
KpUMiHAJIbHUX KoJieKcax pecny6uiik kosuimnHboro CPCP. Hampu-
KJaaj, y . 3 npuMitku o cT. 175 KK Pecny6.iku KazaxcraH 3a3Ha-
YeHO, 1[0 HeOJHOPa30BUM Yy CT. 175-181 11poro KoZileKCy BU3HAETh-
C BUMHEHHS 3JI0YMHY, AKI0 HOMYy llepeyBajl0 BAMHEHHS OJHOrO
abo Gisbllle 3JI0YMHIB, mepefdayeHUX LHUMHU CTATTAMH, a TaKOXK
ctaTTaMu 248, 255 Ta 260 nporo Kogekcy. Ctatrtsa 248 KK Pecny6-
aiky KaszaxcTaH BCTaHOBJIIOE BifOBia/JbHICTD 3a pO3KpajaHHS

1 MatsimeBckui I1. C. [IpecTynsieHUs: NPOTUB COGCTBEHHOCTH U CMEXHbIe C
HUM npectymieHus / I1. C. MaToieBckuil. - K. : FOpunkom, 1996. - C. 190.

2 Inbina O. B. KBanidikanis noBTopHOro BUMHEHHS] KOPUCIUBUX 3JI0YMHIB
npoTtHu BaacHocTi / O. B. nbiHa // FOpucnpygenuis: Teopis i npaktuka. - 2006. -
Ne 2. - C. 14.



Po30din 2.
3MicT Ta 06CAr NOHATTA NOBTOPHOCTI 3M104UHIB 67

abo BUMaraHHsl pa/lioakTUBHUX MaTepiaJiB, cT. 255 - 3a BUMaraH-
HsSl BOTHeMaJibHOI 36poi, 60enpunaciB o Hel Ta BUOYXOBHUX MPH-
CTpoOiB, cT. 260 - 32 po3KpafaHHs a60 BUMaraHHs HApKOTHYHUX 3a-
c06iB 260 MCUXOTPONHUX PEYOBHH.

Y 3B’A3Ky i3 3MiHaMM B 3aKOHOJABCTBi 4acCTO MOCTA€E MUTAH-
Hs, KO0 peakiieto crarTi Oco6suBoi yactunu KK ciif kepyBaTu-
€1, BU3HAYal4YX HasABHICTh NONepeHbOTO 3JI0YUHY.

Hanpuxkiajg, ocoba BuuMHMJIA 6GaHauTH3M B mnepioxa aii KK
1960 p., a Bxke micasg HabpanHss yuHHOCTI KK 2001 p. BuuHUIa
po36iii. YMOBM BiAnoBifasbHOCTI 3a 6aHAUTU3M 3a HOBUM KK
3MiHeHO, L0 3YMOBJIEHO perJlaMeHTali€l BiANOBIJHUX NUTAHb
B 4. 4 cT. 28 KK 2001 p. MoxauBi cutyarii, koyqu ocoba migs-
raja 6 KpuMiHaJbHIA BiANOBIAAIbHOCTI 32 KpUMiHAaJBHUM 3a-
KOHOM, IKMM JAiIB HA MOMEHT BUMHEHHS JisHHSA, OAHAK Bifmo-
BiJiHI Z1il He BU3HAKTHCSA 3JIOUNHHHUMHU 32 HOBUM 3aKOHOM.

Po3rsisHeMo /iBa crioco6u BUPilIeHHS bOro NUTaHHA. OfHa
MO3UIlil MOJIAITaE B TOMYy, 10 MOTPIGHO KepyBaTHUCS peAaKIiern
CTaTTi, AKa Jidja Ha MOMEHT BYWHEHHA BiJNOBIJHOIO 3JI0YHHY.
To6To, AKINO AiTHHS CTAaHOBUJIO COOOI0 MOMEpeHIiN 3JI04UH, Ha-
3BaHUH B AMCNO3ULii CTATTi NPO HACTYMHUH (IOBTOPHUI) 3/1049HH,
abo OyJio mepenbaveHe CTATTEl, HOMep KO Ha3BaHO B CTATTi MPo
NOBTOPHUH 3JI0YUH, TO HACTYMHUU 3JIOUMH BU3HAETHCSA NOBTOPHUM,
He3aJIeXXHO BiJ| TOTO, [0 3rO/I0M CTAaTTs BUKJaJieHa B HOBIiM peja-
KLl Y4 B CUJIY IHIIUX NPUYUH 3MiHEHO YMOBU KpUMIiHAJIBHOI Biji-
MOBiAAJIBHOCTI, NOCUJIEHA KapaHICTh MONepefHbOTO 3JI0YHHY. [lpu
1IbOMY eJIeMEeHTOM IOBTOPHOCTI CJ1i BU3HABATH i 3JI04MH, BUMHEHU I
TO/li, KOJIM TaKa MOBTOPHICTh ILije He OyJia MepeAbavyeHa K KBaJi-
¢dikyroua o3Haka.

Jpyruil niaxifi 3BOAUTHCA [0 TOTO, 10 NOoNepeHil 3JI0YUH
NOBUHEH OYyTH BYMHEHUM BKe TMicjs HaGpaHHS YHHHOCTI CTATTEID
Npo Bi/JINOBiJa/IbHICTD 3a MOBTOPHe MocsAraHHs. llel (momepeaHii)
3JI0YMH MOBUHEH OYTU MepejidadyeHuid ctarTeto Oco6JMBOI YaCTHHH,
dKa Ai€ B pejlakilii, YUHHIK HA MOMEHT BCTAHOBJIEHHS YU 3MiHU
YMOB BiZjIOBia/IbHOCTi 32 IOBTOPHUU 3JI0YHMH.

Caix moropuTuchk i3 mosunieo B. O. HaBpoubkoro, 1o mne-
peBary cJif BigJaTu APYroMmy i3 BKa3aHUX MOMJIUBUX pillleHb,
OCKIJIbKHU:
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1) misiHHS, SIKe He € 3JIOYMHHUM Ha Yac BYMHEHHS HACTYIHOTO
JisiHHS, caMe cO6010 He MOXKe BUCTYIIATH i eJleMeHTOM NMOBTOPHOCTI.
AJKe TIOBTOPHICTh YTBOPIOE BUMHEHHS JIBOX YW 6iJiblile 3JI0YMHIB.
BuuHeHHs Jivlie OJHOrO AiiHHA (HACTYIHOrO) He BeJie /0 BUHUK-
HEHHA IIOBTOPHOCTI 3JI0YMHIB;

2) nosioxkeHHd 4. 2 cT. 4 KK Ykpainu npo Te, 110 3/I04MHHICTS i
KapaHiCTb [isTHHS BU3HA4YalOTbCS 3aKOHOM, SIKMM [IisiB Ha 4ac BYM-
HEHHS LbOr0 JiSTHHSA 1[0J0 MTOBTOPHOCTI 3JI0YMHIB, 03HAYaE, 110 Ta-
KWW 3aKOH NMOBUHEH [iITU HA MOMEHT BUYMHEHHs i monepeiHbOro, i
HaCTYMHOTO 3JI0YUHIB;

3) BU3HaHHS [iisiHHS, sIKE HE CTAHOBUTb COOOK 3JIOUMHY, eJie-
MEHTOM IIOBTOPHOCTI CyIlepe4YuTb I0JIOKEHHAM PO 3BOPOTHY [il0
3aKOHY NPO KPUMiHaJIbHY BiJinoBifanbHicTh y 4aci (cT. 5 KK Ykpaiun);

4) momnpenuit y KK BucniB «aii, nepesbadeHi yacTHHOIO
nepiloo L€l CTATTi», IKUA BUKOPUCTOBYETHCA [/ BKa3iBKU Ha
aHa/Ni30BaHUM BUJ, MHOKMHHOCTI 3JIOYMHIB, 03HA4ag, 1110 il MalTb
OyTH nepebaveHi caMe I1i€l0 CTAaTTElO, a HE TAKOM, KA Jisija B Mo-
nepenHii pefakiii;

5) BpaxyBaHHA 3JIOYMHY, epe/6aueHoro 6ijbll M'AIKUM pa-
Hillle YUHHUM 3aKOHOM, eJIeMeHTOM NOBTOPHOCTI - LOHAWMeHIle
HecIlpaBeJINBO. AJ/Ke, IIPU IIbOMY 0CO01 He HAJJaHO IIAHCY 3BAXKHU-
TH CBOIO NOBEJIHKY 3 BpaXxyBaHHAM IOCUJIEHHS BiZIOBia/IbHOCTI
3a momnepeAHii 3J104UH. L[iIJIKOM MOKJMBO, 1110, 3HAIOYHU MPO MOCHU-
JIEHHA BiZAIOBiJAJIbHOCTI 32 MOBTOPHICTH, YCBIIOMJIKOIOYH, IO I10-
nepejiHE JlisTHHS BPaxOBaHO SIK eJIeMeHT MOBTOPHOCTI, oco6a BiJ-
MOBUTbCS BiJi BAMHEHHS HAaCTYMHOIO ocAraHHsAL

OTxe, 10 IpUKJIAAY, HE3aKOHHE 3aBOJIOAiHHA TPAHCIOPTHUM
3aco60M, BUMHEHEe MMOBTOPHO, Nepeji6ayae, o ocoba paHilie BUYH-
HUJIA 3JI04UH, epeabadyeHut cT. 289 KK 2001 p., a He yroH TpaHc-
NOPTHUX 3ac06iB, AKUM KBasidpikyBaBcs 3a cT. 2153 KK 1960 p.

[ToHATTS 3JI04MHY OXOIUIIOE i CycMijJibHO HeGe3MeuHi AissHHA
ocoby, sIKi € 3aKiHYeHHUMHY, i CycnisibHO Hebe3MNeyHi AisTHHS, 1[0 CTa-
HOBJISITh COOO0I0 He3aKiHUeHUU 3/104MH (FOTYBaHHS [0 3JI0YUHY Ta
3aMax Ha 3J104MH). Tak caMo NMOHATTS 3JI0YMHY OXOILIIOE He TiJIbKU

1 HaBpoubkuit B.O0. OcHOBM KpHMiHa/lbHO-IpaBoBoi kBajidpikauii /
B. 0. HaBpoupkuil. - K. : FOpinkom IuTep, 2006. - C. 358-359.
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JIHHA BUKOHABLA 3JI0YMHY, 2 U JIHHA CNIBYYaCHUKIB 3JI0YUHY.
Ak 3a3HayuB B. M. KyapsiBiieB, oco6a BU3SHAETHCA TAKOIO, 1110 BUM-
HUJIA 3JI0YMH, He3aJIe)KHO BiJi TOro, Y BYMHHWJIA BOHA 3aKiHYEHUU
3JIOYUH YU TiJIbKU T'OTYBaHHSA A0 3JI0YMHY ab0 3aMax Ha 3JI04HH,
OyJla BOHA NpPH L[bOMY BUKOHABIIEM 3JIOUMHY YH OpraHizaTopowM,
niz6yproBadyeM, NoCOGHUKOM?.

BignoBifgHO, A1 NOHATTSA NOBTOPHOCTI 3JI0UUHIB He Ma€
3HAuYeHHs, Y4 06HU/IBA 3JI0UMHU Oy/IM 3aKiHYeHUMH, Y4 Le 6yJI0 ro-
TYyBaHHSA [0 3/J0YHMHY ab0 3aMax Ha BUMHEeHHs 3/04uHy. Hampu-
KJaJ, SIKII0 ocoba CnoyaTKy BUMHMJIA 3aMaX Ha KpaAikKy, a NOTiM
roTyBaHHA [j0 rpabexy, BUMHEH] Helo 3JI0YUHU 32 HAsBHOCTI iHLIKX
HeoOXi/JHUX 03HAK YTBOPIOIOTh NOBTOPHICTh. OJHAK, C/Iif MaTH Ha
yBasi Taki BUMaJKH, KOJHK 0c06a BYMHUJIA TOTYBAHHS [0 3JI0YHUHY
YM 3aMax Ha 3JI0YMH, a NOTIM HAaCTYIHUMHU AiIMHA JOBOAUTH NoYa-
THU 3JI0YUH [0 KiHLA. Y TaKOMy pa3i HOBTOPHOCTI 3JI0YHHIB HEMAE,
OCKIJIBKM TonepefHA 3JI0YMHHA [JiAJIbHICTb HeMa€ CaMOCTIMHOTrO
3HA4YeHHH | OXOIJIIOETHCA CKJIaZI0M 3aKiH4E€HOTO 3JI0YUHY?2.

/11 IOHATTS MOBTOPHOCTI He Ma€ 3HayeHH:A i dopMu cmiB-
ydacTi. HanmpukJjag, SKIo cno4aTky cy6’eKT BUMHUB MiJ0YpIOBaHHS
Jl0 3aMaxy Ha yMHUCHe BOHUBCTBO OJIHi€l 0c06H, a MOTIM MOCOGHUIIT-
BO B yMHUCHOMY BOUBCTBI iHIIIOI 0co6H, Aii Takoro cy6’eKTa 3a HasiB-
HOCTI iHIIMX O3HAK TeX YTBOPIOIOTh IOBTOPHICTH 3JI0YMHIB.

3ayBa)KMMO, 110 AiAHHA, AKi CK/JIaJaloTh IOBTOPHICTb 3JI04YHU-
HiB, MOBUHHI YTBOPIOBAaTU CaMOCTIiWHI CKJIaAu 3J104MHiB. Hanpu-
knag, B.O.BnazimipoB 3a3Hava€, 10 NOBTOPHUMH MOXYTb OyTH
BCTAHOBJIEHI Taki cycmisibHO HeGe3ne4Hi JisTHHA 0co6U, KOXHi 3
SIKUX OKPEMO MICTAATb 03HAaKK CaMOCTilHOro ckJaAay 3/104uHy3. Ca-
MOCTIAHUI XapaKTep KOXKHOT0 i3 BUMHEHHUX 3JI0UMHHUX AiIHb Ma€
BUpillaJibHe 3HA4YeHHA NpU BiAMeXyBaHHI NOBTOPHOCTI 3JIOYUHIB
Bi| mpoAoBxKyBaHoro 3yi04unHy. Ak BigzHauuB H. O. CTpyukos, iHoAi

1 Kyapssues B. H. TeopeTnieckre ocHOBbI KBaMUKALMK MPeCTYIJIEHUH /
B. H. Kyapsasues. - M. : Tocropusgar, 1963. - C. 310.

2 lypmanos H. [l. Craguu coBeplieHUs NPeCcTYILIEHUs 10 COBETCKOMY yro-
soBHoMy npaBy / H. [l. lypmaHoB. - M. : Toctopusgar, 1955. - C. 11.

3 Buagumupos B. A. KBanndukanus NoBTOPHBIX NpeCcTYNJeHUH NpPOTHUB
JINYHOM cO6CTBEHHOCTH rpaxkaaH / B. A. Bnagumupos // Tpyabl Bbiciied HIKO-
sb1 MOOIT PCOCP. - B 12. - 1965. - C. 116.
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Te, 110 3/Ja€EThCS CAMOCTIHHUM 3JI0YMHOM, € JIUIIE OKPEMHUM eMNi3o0-
JlOM 4¥ COCOGOM BYMHEHHS {HLIOTO Gi/bLI TSXKKOIO 3JI0YUHY, Yac-
THUHOIO CKJIAZLEHOT0 3/1049UHYy L

Ananisz crateit Oco6siuBoi yactunu KK Ykpainu, siki nepej-
6ayaloTh MOBTOPHICTH K KBalidikyrouy o3HaKy, AAal0OTb MOMJIM-
BiCTb 3pOOUTH BUCHOBOK IPO Te, 110 MOBTOPHICTb 3JI0OYUHIB - Iie
BUMHEHHSI 0C060I0 TaKUX CYCHiJIbHO HeOe3NMeYHUX [isiHb, KOXKHE 3
SIKUX € KpUMiHA/JIbHO-KapaHUM, TOOTO € 3JIOUMHOM. [HIIUMU CJI0Ba-
MU, [JIs1 BU3HAHHS B CYCIiJIbHO Hebe3NeuHUX AifHHAX ocobu mo-
BTOPHOCTi 3/JI0YMHY NOTPi6GHO, HacaMIlepesi, BCTAHOBUTH, 110 K B
nepuioMy, Tak i B IpyroMy BUNAaJKy ocob6a BUMHUJIA 3JI0YUH, a He
Oy/ib-sIKe iHIlle TPaBONOPYLIEHHS.

BignosigHo s0 4. 1 ct. 11 KK Ykpainu, 37104MHOM € nepesda-
yeHe 1M KosiekcoM cycnizibHO HeGe3neuHe BUHHe [JisTHHS (i1 a60
6e3/is/IbHICTb), BUMHEHe cy6'eKToM 3youMHy. Y 4. 2 cT. 11 KK
YkpaiHu 3a3Ha4yeHo, 1110 He € 3JI0UYMHOM Jiist a60 6e3/i/IbHICTB, sKa
xo4ya GopMaabHO i MiCTUTb 03HaKU OyAb-KOrO AisiHHSA, Nepenba-
yeHoro uuM KogekcoM, aje 4yepe3 Ma/lO3HA4YHICTb He CTaHOBUTH
cychisibHOI Hebe3mekH, TOOTO He 3amo/ifia i He MorJa 3anofisiTy
icrotHol mKoAM Gi3WYHIM YK OPUAUYHIN 0CO6i, CycHibCcTBY abo
JepxaBi.

[Ipu kBasidikanii 37104MHIB BaXK/IMBO BPaXxoOBYBaTH, 1110 B Jie-
SIKUX BUIAJIKaX Y KPUMiHAJIbLHOMY 3aKOHI mepejabadyeHa aAMiHicT-
paTHBHA Npelojullisa K yMOBa BU3HAHHA JisIHHS 0CO6U 3JI0YMHOM.
3JI04UH Ma€ Micle TOZAi, KOJU BiH YTBOPEHHUU MOBTOPEHHSAM KiJb-
KOX aJMiHICTpaTMBHMX 4YM iHIIMX npocTynkiB. [Ipu cTtBopeni KK
Ykpainu 2001 p. fioro po3po6HUKaMu OyJia 3a/ieKIapoBaHa BiiMo-
Ba BiJil KOHCTPYIOBAHHS 3JI0YMHIB 3 aIMiHICTPaTUBHOIO NperaulLli-
€10, OCKIJIbKU Iie 03HayaJl0o HeBUIIpaBJaHy KpUMiHasi3alilo AidHb,
SIKi He JIOCSATJIM TOTO CTYIeHs CyCHiJibHOI He6e3MeYHOCTi, IKUH BJia-
CTUBUH 3JI04YMHOBIZ,

daktuuHo nperwauiiisa B KK Ykpainu 36epexkeHa. Takumu 3J10-
yuHaMH €: 1) 4. 1 cT. 337 «YxuieHHs BilicbkoB03060B’13aHOI0 BiJ Bili-

1 Crpy4koB H. A. HasHaueHUe HakasaHUsA NPU COBOKYIHOCTH IpecTyILIe-
Huit / H. A. CtpyukoB. - M. : Toctop3aat, 1957. - C. 24-25.

2 [losicHIOBaJ/IbHA 3aNKcKa 0 npoekTy KpuMmiHanbHoro kojekcy // Ykpain-
cbke nmpaBo. — 1997. - Ne 2. - C. 145.
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CbKOBOTO 00JIIKy TiC/Is1 Honepe/pKeHHs], 3p06JIeHOro BiZITIOBiJHUM Biii-
CbKOBUM KoMicapiaTom» (cT. 210 Kojgekcy Ykpainu npo aamiHicTpa-
TUBHI mpaBonopyiieHHs); 2) cT. 391 «3/icHa Hemokopa 3aKOHHUM
BUMoOraM ajiMiHicTpaliil BUIpaBHOI yCTaHOBU abo iHIIa MPOTUJIsA ajl-
MiHicTpanil y 3akoHHOMY 3/ilicHeHH] 11 GyHKIIiH 0co6010, siKa Bi1OyBa€e
NOKapaHHS y BU/I 0O0MexeHHS1 Bosli abo y BHJi 1M036aBJIeHHS BOJI,
SIKILO 1151 0€c006a 32 MOPYIIeHHSI BUMOT PeXUMY BiJI0YBaHHS MMOKApaHHS
Oysa mifilaHa MPOTArOM POKY CTATHEHHIO V BU/J NepeBefieHHS [0
NpUMillleHHs1 KaMepHOro Tuny (OJWHUYHOI KaMepH) abo mepeBOAu-
Jlach Ha Oi/IbIII CYyBOPUM pexXUM Bii0yBaHHSA MokapaHHs» (4.3 cT. 101
KpuMiHa/ibHO-BUKOHABYOI0 KoJleKcy YKpaiHu); 3) 4. 2 cT. 407 «Camo-
BiJIbHe 3a/MIleHHs BificbkoBOi yacTMHU 260 MicLisl CIY>KOH... BAMHEHI
MOBTOPHO MPOTSATroM poky» ([JucuumiiHapHuit ctaTyT 36poiHux Cu
Ykpainu Bif 24 6epe3ns 1999 p.)L.

B.II. lpo6oT BBaxae, o kiaacudikanisa crareir KK Ykpainy,
sKi nepe6avyar0Th KPUMiHaAJbHY BifiOBiAANbHICTD NpPHU aAMiHICT-
paTUBHIA YW JUCHUILUIIHAPHIN Npelojullii, € He3aBeplleHOw. Y
3B’A3Ky 3 IJUM BiH BBaka€e BUCHOBKHU B. 0. HaBpoubkoro npo Te, 110
aucno3unii crateit Oco6/mBoi yacTuHU cHOpPMOBaAHi TaK, L0 KPHU-
MiHa/IbHa BiZIOBiJa/ibHICTh MOXKe HacTaTH i TOJi, KOJIK ocoba He
NpUTArasjacs 3a mnepile NpaBoNoOpyLIeHHS [0 aJAMIiHICTpaTUBHOI YU
JUCHUILIIHAPHOT BiANMOBiAAIbHOCTI; [0 GAKT He MPUTATHEHHS 0CO-
64 /10 IOPUAUYHOI BiANMOBiAANBHOCTI 3a momepejHE MpPaBONOpPY-
LIEHHS He 3MIHIOE CYTi CKJIaZy 3JI0YMHY; 110 O OLHOTO 3 MpaBUJI
kBaJsidikalii 3J104MHIB 3 NpPEUIi€EI0 MOMEHT 3aKiHYeHHS 3JI0UH-
Hy, HasiBHIiCTb cniBy4acTi Ta ii dopmy, BUJ cniByyacHHKa BU3HAYa-
I0ThCS JIMIIE IIOJ0 JPYToro i3 BYMHEHHUX AisiHb (OCKi/JIbKU Nepiie
JliTHHSI He CTAaHOBUTB COGO0I0 3JI0UHHY) € 0GI'PYHTOBAHUMHU TiNbKU
Jl0 KOHKPeTHO BKa3aHUX HUM CKJIaZiB, ajle He /10 3JI0OYMHIB 3 Ipe-
I0/IMIIi€10 B3araJiz.

[lo6 nigTBepAauTH 11i Te3u B. I1. [[po60T 3BepHYBCA A0 aHAJIi-
3y cT. 382 KK VYkpainu «HeBukoHaHHsA cyzoBoro piunieHHs». Bin

1 HaBpoubkuit B.O0. OcHOBM KpHMiHa/lbHO-IpaBoBoi kBajidpikauii /
B. 0. HaBpoubkuil. - K. : FOpinkom IuTep, 2006. - C. 370.

2 Jipo6oT B.II. O BO3BpallleHUH aJAMHUHUCTPATUBHOM MpEAULUU B YTO-
JIOBHBIN Kojiekc YkpauHsl / B. II. lpo6oT // Bicuuk JlyrancbKoro Aiep>kaBHOro
yHiBepcuTeTy BHyTpilHix cnpas. - 2006. - Ne 4. - C. 147.
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BBaxkae, 1o 4. 1 cT. 382 KK YkpaiHu «YMUCHe HEBUKOHAHHS CJIYXK-
60BOI0 0CO60I0 BUPOKY, pillleHHs, YXBaJIM, IOCTAHOBU CyAy, 1110 Ha-
OGpaJiv 3aKOHHOI CUJIM, 260 NepeIIKo/PKaHHS IX BUKOHAHHIO» MOXKHA
BiZJHECTH [10 3JI0YUHIB 3 MPEIAUIIIE0, a IPAaBOBUM aKTOM, IKUH Iie-
penbavya€e BifmoBimasbHICTbL 3a NpeloaulliiiHe JisHHA, € cT. 87
3akoHy Ykpainu «IIpo BUKOHaB4Ye NPOBaKEHHA» L.

PasoMm 3 TUM, He MOXYTb YTBOPUTH IOBTOPHOCTI 3JI0YMHIB
TaKi AisTHHA 0CO6H, SIKi Yepe3 MaJI03HAYHICTh Y NepLIOMy BUMAAKY
po3rasifanuca K afMiHICTpaTUBHE, AUCLUILIIHAPHE MPaBOIOPY-
HIEHHS, @ B /[pyroMy BUINJKy Yepe3 MiABUIIEHY CyCHiJIbHY Hebe3-
MeKy - fIK 3JIOYMH. Y IUX BUNAJKax BUMHEHI pi3Hi 3a xapakTepoM
cycHiJibHOI He6Ge3MeK! i PUANIHOIO IPUPO/IOI0 AisTHHSL.

OTXe, KOXKHe 3 JIBOX YU OiJibllle AisIHb, IKi yTBOPHOIOTH IO-
BTOPHICTb 3JI0YMHIB, HOBUHHI CTAHOBUTH COOO0I0 3JI0UUH, A He 6YTH
CKJIQIOBUMH OJTHOTO i TOTO K IMOCATAaHHS.

Jlpyroro 03HaKOI MNOBTOPHOCTI 3JIOYMHIB, SIKy BUAISAIOTH
BYEHI i iKa BUIJINBA€E 3 HOPMAaTHBHOTO BU3HAYEHHS [[bOT'O MOHAT-
TSI, € BYNHEHHS JIBOX i Oijibllle 3/I04MHIB Heo/iHO4YacHO. CJIOBO «He-
OJHOYACHUH» BHU3HAYAETHCS SK «IKUH 3JiHCHIOETBCS, Binby-
BA€ETHCA i T. iH. He B TOM caMUil Yac i3 YuM-HebyAb iHIMM»2. Bigmo-
BiZJHO 3JI0OYMHMY, fKI YTBOPIOIOTH MOBTOPHICTh NOBUHHI BU3Haya-
THUCh PI3HUMU YaCOBUMM MTOKA3HUKAMU.

Y KpuMiHa/JIbHO-TIPABOBIN JiTepaTypi 3a3Ha4YEHO, 1[0 3JI0YMHH,
sIKi yTBOPIOIOTh MMOBTOPHICTh 3/I0YMHIB MOBUHHI OYTH BYMHEHI B pi3-
HUM 4ac, TO6TO BiJIOKpeMJIEHI OJJMH Bii OHOTO MEBHUM MPOMDIKKOM
yacy. YacoBUil POMDKOK, AKUH BiAA/ISIE OAMHAYHI 3JI0YMHUA MiX CO-
0010, IOBUHEH OYTU TaKUM, 06 GYJI0 MOXHA BiPi3HUTU OJIUH 3J10-
YUH Bij iHoro. OiHaK, BiH He MOBUHEH OYTH TaKKUM JIOBI'UM, 11106 MiXK
3JI04MHAMHU BTpayaBcs 3B’s30kK3. Pi3HOYACHICTh BUMHEHHS 3JIOUMHIB
03HAYag, 1110 3 MOMEHTY 3aKiHYeHHSI 3JI0UMHY Ma€ MUHYTH CTiJIbKU Ya-

1 Ipo6oT B.Il. O BoO3BpalleHMHd aAMUHUCTPATUBHOM mpelJULUd B
YrosioBHBIN Kofekc Ykpaunsl / B.II. lpo6oT // BicHuk Jlyrancbkoro jep:xaB-
HOT0 YHiBepCUTEeTY BHYTpIllHIiX cripaB. - 2006. - N2 4. - C. 147-151.

2 BeJIMKUM TJIyMayHUH CJIOBHUK cy4yacHOi yKpaiHcbkoi MOBM / ykJaf,. i ro-
J0B. pea. B. T. Byceu. - K. : [lepyn, 2001. - C. 609.

3 KpuBoJianoB I'. T. MHO>XeCTBEHHOCTb NPECTYIJIEHUH N0 COBETCKOMY yIO-
soBHOMy npaBy / I'. I'. KpuBosianos. - M. : Akag. MB/] CCCP, 1974. - C. 16.
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cy, 1106 oco6a MorJia ycBiJoMUTH GaKT BUMHEHHS OJHOTO 3JIOYUHY i
3B2KUTH BCi 32 i MPOTH NMPU BUMHEHHI Jipyroro 3/104uHy!. To6TO nep-
MM 3JI04MH MMOBUHEH OYTH 3aKiHYEHUM abo MPUMMHEHUN Ha cTasii
roTyBaHHS ab0 3aMaxy, a HACTYITHUH 11ie He pO3IoYaTUH.

3a 3arajibHUM MPABUJIOM, 3aKiHYEHUM € 3JIOUMH, IKUU Mic-
TUTh yCi 03HAaKW CKJI3Jly 3JIOUMHY, NepeAb6adyeHOro BiZMOBiHOO
cratTeto Oco6auBoi yacTuHU KK Ykpainu. OckinbK{ 3/JI04HHM Y
crarTtax Oco6smBoi yactuau KK Ykpainu onucaHo mo-pisHoMy, TO €
pi3Hi mpaBusa 100 MOMEHTY 3aKiHUYEHHSI 3JI0YMHY 3 dopMaJib-
HUM, MaTepiaJlbHUM Ta YCiYEHUM CKJIaJ|OM.

Y ropuauyHiid JiTepaTypi 37104MH 3 GOpMaJbHUM CKJIAJ0M
BBAXKAETHCS 3aKiHYEHUM 3 MOMEHTY BYMHEHHSI Cy6'€KTOM CyCHiIbHO
He6e3MeyHoro JisiHHS, SIKe € 03HAKOI0 06’€KTHBHOI CTOPOHU CKJIaAy
3/7104UHY, nepenbadeHoro ynHHUM KK Ykpainu?. fIkino B aucnosuuil
ctaTTi OCco6/IMBOI YaCTHHHU Ha3BaHO JIeKiJibKa 060B I3KOBUX JiIHb, TO
TaKUW 37I0YMH BBAXKAETHCA 3aKiHUEHHMM 3 MOMEHTY BUKOHAHHS BCiX
060B’I3KOBUX JisiHb. Hanpuksiaj, caMoBiibHe MPUCBOEHHS BJIAJHUX
MOBHOBa)KeHb ab0 3BaHHS CJIYKO60BOI 0COOH € 3aKiHUEHUM TO/, KOJIH
BUYMHEHE CaMOBiJIbHE MPUCBOEHHS BJIaIHUX IOBHOBaKEHDb 200 3BaHHS
CJIy>k60B01 0co6H i BUMHEHi 6y/ib-sIKi CycniJibHO He6Ge3neyHi JisTHHS.
3/109MH 3 pOpMaSIbHUM CKJIAJIOM 3 ZIEKIJIbKOMA aJIbTEPHATUBHUMHU JIi-
SIHHSIMH BBaXKAETHCS 3aKiHYeHUM TO/i, KOJIM MIOBHICTIO BUKOHAHE X04a
6 O/IHE 3 a/IbTEPHATUBHUX JiIHBS.

3/I04MH 3 MaTepiaJIbHUM CKJIa[lOM BBAXKAEThCH 3aKiHYEHUM 3
MOMEHTY HacTaHHS CyCIiJIbHO HeOe3MeYHUX HACI/IKIB, IKi € 03HAKOI0
06’€KTHUBHOI CTOPOHU CKJIAAY 3JI0UMHY, nepeabdadeHoro YnHHUM KK
Ykpainu. fkmo y crarti Oco6MBOI 4acTHHM Ha3BaHO JeKilbka
060B’I3KOBUX HACJIIJKIB 3/JI0YMHY, TO TAKUM 3JIOYMH € 3aKiHUEHHI 3
MOMEHTY HACTaHHS yCix 000B’I3KOBUX Hac/iAKiB. Hanpukiaz, nocs-
raHHs, nepej6avene 4. 2 ct. 121 KK Ykpainu, BBaXKa€eTbCs 3aKiHUEHUM

1 MankoB B.Il. TloBTOpHOCTb NpecTyIJIeHUH: MOHATHE U YIrOJIOBHO-
npaBoBoe 3HadeHue / B.Il. Mankos. - Kasaub : U3a-Bo Kasan. yH-Ta, 1970. -
C. 26.

2 I'puyk B. K. KpuMinanbHe npaBo YkpaiHu: 3arajibHa 4aCTHHA: HaBY. 110-
ci6. / B. K. Tpumyxk. - K. : In I0pe, 2006. - C. 307.

3 HaBpoubkuii B. 0. OcHoBM KpuMiHa/bHO-IpaBoBoi KkBajidikanii /
B. 0. HaBpoubkuil. - K. : FOpinkom IuTep, 2006. - C. 139.
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TOZI, KOJIM MalThb MicCle HACHIAKHA | y BUIJIALI TAKKOTO TiJIECHOTO
YIIKO/KeHHs, i cMepTi notepmisioro. Ko y cratti Oco6inBoi yacTu-
HU Ha3BaHO [leKiJibKa HaCJi[KIB aJbTepHAaTUBHO, TO [IJIi BU3HAHHSA
3JIOYMHY 3aKiHYEHUM JIOCTAaTHbO HACTAHHSA X04a 6 OJJHOrO 3 TAKUX Ha-
cnigkiB. Hanpukiiaz, 3;04uH, nepegdoadyeHud 4. 2 ct. 345 KK Ykpainuy,
€ 3aKiHYEeHUM 3 MOMEHTY 3al0/[iTHHSA MoTepIisioMy abo Jierkoro, abo
cepe/IHbOI TSKKOCTI TIZIECHOTO YIIKOKEeHH !,

Y crarTsax Oco6mBoi yacTuHu ynHHOro KK 3ycTpivaeTbes i
Takuil npuiioM GopMyJIFOBaHHS JUCIO3UIii, KOJIM BUKOPHUCTaHI Te-
PMiHM OXOIJIIOIOTH i BiANOBiAHY Aito, i HacAiaku. Hanpukiaz, nocs-
raHHS Ha KUTTs OXOIUIIOE SIK 3aMOAIAHHSA CMEPTI, TakK i 3aMax Ha
BO6UBCTBO. CKJIaJ] TAKOTO 3JI0UMHY € OJHOYACHO i MaTepiaJbHUM, i
dopmanbHUM. TakKHUH 3JI04MH BBAXKAETbHCS 3aKiHUEHUH He JIMIIe TO-
Ji, KOJIM HacTa/l1 HaCJAiKA y BUTJIAAL CMepTi, a i KOJIM BUKOHaHa
Jlis, cnpsiMOBaHa Ha M036aBJIEHHS KUTTS MMOTEPIIJIOTO — Ma€ Miclle
3aMax Ha BOMBCTBO Bi/IIOBiAHOI 0COOH.

3JI0YMH 3 YCiYEeHUM CKJIA[[OM BBAaXKAETHCA 3aKiHUEHUM 3 MO-
MEHTY NMOYaTKy BUKOHAHHS CyCIiJIbHO HEOE3MEeYHOro JlisiHHS, BKa-
3aHoro B Aucno3ulii cratti Oco6suBoi yacTuHuZ. HanpukJiaz, pos-
6il1 BBa)KaeTbcs 3aKiHUEHUM 3 MOMEHTY HalaJly, He3aJeXHO BiJ
TOTO0 YU 3aBOJIO/IiIa BUHHA 0C06a Yy?KUM MalHOM.

Y ropujuuHill JiTepaTypi BUMHEHHS 3JI0YMHIB B pPi3HUH 4ac
NOB’SI3yI0Th 3 MOMEHTOM 3aKiHYeHHs MoIepeIHbOr0 3JI0YUHY, TO6-
TO MOBTOPHUM 3JI049MH, IK IPABUJI0, MAE BUMHSATHUCS MiCJISI MOMEHTY
3aKiHYeHHs NoNepeJHbOTO 3JI0UYUHY.

[IpoTe, Ik BUJAETHCS, TaKe TBEP/PKEHHSA € He 30BCIM TOYHUM.
Ax caymHo 3ayBaxkeHo y [loctaHoBi [lnenymy BepxoBHoro Cyay
Ykpainu Big 4 yepBHa 2010 p. Ne 7 «Ilpo npakTUKy 3acCTOCyBaHHSA
Cy[AaMy KpHUMiHaJbHOT'O0 3aKOHOJABCTBA NP0 MOBTOPHICTh, CYKyIN-
HICTh 1 pelyAUB 3JI0YMHIB Ta IX NpaBOBi HACAIAKU»3 B MexXax

1 HaBpoubkuit B.0. OcHOBM KpHMiHa/lbHO-IpaBoBoi kBajidikauii /
B. 0. HaBpoupkuil. - K. : lOpinkom IuTep, 2006. - C. 137-138.

2Tam camo. - C. 140.

3 [Ipo mpaKTUKY 3aCTOCYBaHHS CyJaMH 3aKOHOJABCTBA NPO NMOBTOPHICTD,
CYKYIHICTb | pelluiuB 3JI0YMHIB Ta iX NpaBOBi HaCAIAKU: nocTaHOBa [lnenymy
BepxoBHoro Cyay Ykpainu Bif 4 yepBHs 2010 p. // Bicuuk BepxosHoro Cyay
Ykpainu. - 2010. - Ne 7. - C. 6-10.
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MOBTOPHOCTI 3/JI0YMHIB IX HEOJTHOYACHE BUMHEHHS MOXe O3Ha4yaTH |
Te, 1[0 He 36iraroThCcs 3a YaCOBUMU INMOKa3HUKAMM MOYATKOBI MO-
MEHTH BUHMHEHHSI KOXXHOT'O 3i 3/JI04MHIB. 3a HAassBHOCTi Takoi Bij-
MiHHOCTi 6y/ib-sIKi iHIlli YacOBi MOKAa3HUKW BUYMHEHUX 3JI0UMHIB, 30-
KpeMa i Ti, 10 XapaKTepU3yl0Tb MOMEHT NPUIUHEHHS CYCIiJIbHO
Hebe3MeyHoro JisiHHS, MOMEHT BHU3HAHHSI 3JIOUMHY 3aKiHYEeHUM,
3HAUYeHHs He MalThb. Y 3B’3KY 3 IIUM NOBTOPHICTb MOXYTb YTBO-
pIOBaTH 3JI0YUHH, OJWH 3 IKUX OYB BYMHEHUH y Mepiof], KOJIH iH-
IIMU 3JI0YMH BXKe PO3I0YaBcs, ajie Lje He 3aKiHYMWBCS, HAPUKJIA/,
MicJs MOYaTKy BYMHEHHS IIaxpaicTBa, ajle 0 MOro 3akKiHYeHHS
0coba BUMHSE KPaJiKKy. Y TaKOMY pa3i BUMHEHUM MOBTOPHO BBa-
YKa€TbCA 3JI0YMH, pO3M104YaTHUH Mi3Hille.

TpeTio 03HaKy, Ky BUAIAOTH, € T€, 1[0 NIOBTOPHICTb 3JI0YU-
HiB YTBOPIOIOTH 3JIOUMHH, SIKi epei6aveHi Ti€Ero caMoro cTaTTeo abo
yactuHoto ctaTTi OcobnBoi yactuau KK Ykpainu, a6o 3/104HMHH, AKi
nepeabadveni pisnuMu crartamu KK, Jsivine y Bunajkax, npsiMmo me-
penbadenux B Oco6smBii yactuHi KK Ykpainu. 3a 3arajbHUM mpa-
BUJIOM MOBTOPHICTIO BU3HAIOTHCA JIUIIIE Ti 3JI0OUMHHY, SKi epeabdaye-
Hi OJIHi€I0 cTaTTelo, a AJisI TUX BUNAAKIB, KoM B ojHiK crarTi KK
BMIILIEHO KiJIbKa Pi3HUX CKJIAZiB 3JIOYUHIB — OJHI€EI0 YACTUHOIO CTAT-
Ti Oco6simBoi yactuau KK. llg o3Haka mosisirae B TOMy, L0 3a 3Mic-
ToM 4. 1 Ta 4. 3 cT. 32 KK YkpaiHu NOBTOPHICTb MOXYTb yTBOPIOBa-
TH: a) TOTOXKHI 3JI04YUHH, SKi Tepea6adeHi TiEro caMolo cTaTTelo abo
yactuHot ctaTTi OcobsunBoi yactuHu KK. [Ipu moBTOpPHOCTI TOTOX-
HUX 3JI0YUHIB MOXYTb i MOBUHHI 36iraTHCs 03HAKH 3a CKJIaJ[0OM 3J10-
YUHY, a caMe OIUH Cy6’eKT, OAHAKOBUH 06’€KT, 06’€EKTUBHA i Cy6’ek-
THUBHA CTOPOHA; 6) OJHOPI/IHI 3/JI0YMHU — JIMIIE y BUMAJKAX, IPSIMO
nepego6adyeHux B Oco6suBii yactuni KK. Hanpukiaz, y npumitni 1
o ct. 185 KK Ykpainu 3a3HaveHo, 1o y crarTtsax 185, 186 Tta 189-
191 NOBTOPHUM BU3HAETHCS 3JI0UUH, BYMHEHUH 006010, SIKa paHile
BUMHUWJIA OY/Ib-IKUH i3 3/I04UHIB, Tepe6ayeHHX IUMU CTAaTTSAMU a60
crartsamu 187, 262 nporo Kojekcy. Ik 6a4uMo, y 11bOMy BUIIAAKY 3a-
3HA4Y€HO MOBTOPHICTD | OJHOPIHUX 3JIOUMHIB, | TOTOXKHUX.

OJfHak i3 ceMaHTUYHOTO TJIyMa4yeHHsl TOBTOPHOCTI 3/JI0YMHIB,
30KpeMa CJIOBO «IIOBTOPHICTb» 03HAYAE «SIKHUM OyBa€, TPAILJISEThHCS
i T. iH. 3HOBY, BApYyre», BUILJIUBAE, 1110 BOHA Nepeabaya€ BUMHEHHS
3JI0YHHY, PUHANMHI, 11ie oauH pa3. ToMmy cnenudika MoBTOPHOCTI
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H0JIATa€E B TOMY, 1o il yTBOPIOIOTh He TiIbKU TOTOXHi a6o, y pasi
0Cco6JIMBOI BKa3iBKU 3aKOHO/IaBIis, OAHOPIHI 4K cx0oXi 3a cBOiMU
O3HaKaMH 3JI0YMHHU. [l/19 Hel € XapaKTepHHUM | BUMHEHHS B Pi3HUU
Yac KiJIbKOX He MOB’siI3aHUX MiXK 06010 3JI0UHHIB.

ToMy 03HaKa, 1[0 NOBTOPHICTb 3/I04YMHIB yTBOPKIOTH 3/104HU-
HH, fIKi mepejabadveHi Ti€E caMOK0 cTaTTel abo YaCTUHOIO CTaTTi
Oco6uiuBoi yactuHu KK Ykpainu a6o 3/7104uHY, sKi nepeadadeHi pi-
3HuMU ctarTaMu KK, nuiie y Bunajikax, npsmo nepeadadyeHUx B
Oco6suBiK yactuHi KK Ykpainu He € BU3HA4a/bHOIO [IJIs1 TOBTOP-
HOCTI 3JI04MHIB. A TOMy NOBTOPHICTb 3JIOYWHIB OXOIJIKE YCi BUMa-
JKU BUMHEHHS 3JI0YMHIB, He3a/Ie)KHO BiJi TOr0, YM 3JI0YMHHU Ilepe]-
6aueHi oziero i Ti€eto caMolo cTaTero (YACTUHOIO CTATTi), YU Pi3SHUMHU
cratamu Oco6smnBoi yactunu KK Ykpainu.

YeTBepTOI0 03HAKOW, Ky BUAUIAIOTH Yy Teopii, € Te, 1[0 IO-
BTOPHICTh Ma€ MiCIle He3aJIeXKHO BiJ| TOT0, YU 6yJ/1a 0coba 3acypKeHa
3a paHillle BYNHEHU N HEIO 3JI0YUH. BisblIicTh KpUMiHAJICTIB BBaXKae
NPaBUJIbHUM I10JIOKEHHS, 3TiIHO 3 AKUM [iJI TOBTOPHOCTI 3JI0YMHIB
He Mae€ 3HA4YeHHs, Y4 NPUTATYBajlack ocoba 0 KpUMiHaJIbHOI Bifo-
Bi/Ia/IbHOCTI 32 BUMHEHHS MoONepeAHbOro 3/704uHyl. fAKI0 3BepHYy-
TucA go crareid KK Ykpainy, To ckpi3sb, e € BKasiBka Ha MOBTOP-
HiCTb, He TOBOPHUTBCS NPO Te, YU 0c06a MOBUHHA OYTH UM HaBIAKH,
He TIOBUHHA OYTH 3acy/XKeHa 3a paHillie BANHEHUH 3JI0UUH. Y CTaTTAX
Oco6suBoi yactuHu KK YkpaiHy, e ieThbcs mpo MOBTOPHICTh (Ha-
npukaaz, 4. 2 ct. 185 KK Ykpainy; u. 2 ct. 306 KK Ykpainu) Jiuiie BKa-
3aHO Ha BYUMHEHHSI 3/I0YMHY OBTOPHO 6€e3 6y /1b-IKUX 3aCTePeXKeHb.

OTKe, MOKHA BUOKPEMHUTHU MOBTOPHICTDb, MOB’sI3aHy i3 3acy-
JDKEeHHSIM O0COo0M 3a TmomnepeAHid 3JI0YUH, i MOBTOPHICTb, He
NOB’sI3aHy i3 3acy/KeHHAM 0CoOM 3a mnomepejHil 3j04MH. [k 3a-
3Ha4yuB M. 1. baxkaHoB, y BCiX BUNa/JKax, KOJIM 3aKOH 3aCTOCOBYE B
JYCHO3ULil BiANOBIAHOI CTAaTTi TePMiH «IIOBTOPHICTb» HUM OXOII-
JIOIOThCSI 060UABA BKa3aHux Ii BUuaAuZ Hanpukiaz, y 4. 2 ct. 289 KK

1 Kpurep I A. Boppba c XUIleHUSMH COLMAJMCTHYECKOTO0 HUMyliecTBa /
I. A. Kpurep. - M. : lOpug. aut., 1965. - C. 206.

2 BaxxanoB M. U. MHOXXeCTBEHHOCTb NPECTYIVIEHUH 110 YyTOJIOBHOMY NpPaBY
Ykpaunse! / M.U. BaxxanoB. - XapbkoB : [IpaBo, 2000. - C. 52; BaxxaHos M. L
[IoBTOpIOBAHICTb 3/I0YMHIB K BUJ, MHOXXHHHOCTI 3/I0YMHIB: KOHCIEKT JIeKI{il /
M.L. Baxkanos. - X. : YKpaiHcbka opuu4Ha akageMis, 1993. - C. 6.
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YkpaiHu BCTaHOBJIEHO BiJ|IOBiZJa/IbHICTh 32 HE3aKOHHE 3aBOJIO/iH-
Hsl TPaHCIOPTHUM 3aco60M, BUMHEHe MOBTOpHO. llielo o3Hakoro
OXOIJIIOIOThCS BUIAAKU 3aBOJIOAIHHS TPaHCIOPTHUM 3aCO60M 0CO-
6010, fIKa paHille He 6y/1a 3acy»KeHa, a TAKOXK BUIAJKHU, KOJIA 0CO-
6a BKe 3aCy/pKyBaJlach 32 TAaKMH caMUi 3JI0YMH i Ma€e 3a HbOTO CY-
JUMICTh. [HaKIlle Ka)Ky4H, 3arajibHe MOHATTH OBTOPHOCTI 3/104U-
HiB OXOILJIIOE PElU/UB 3JI0OYMHIB. PellUIMB CTaHOBUTH COHBOIO MO-
BTOPHICTb, NTOB’I3aHY i3 3aCy/KEHHSIM 3a NolepeHil 37104uH. Pe-
LIMIUB 3JI0UMHIB BUHUKAE Y BUNaKaX, KOJIHU 0c06a, fiKa paHilie 6y-
Jla 3aCyJi)KeHa 3a BYMHEHHS YMMCHOIO 3JIOYWHY, BYWHSE HOBUH
YMHUCHHUM 3/I04UH, Mal04yy He 3HATY, He TIoTallleHy y BCTAHOBJIEHOMY
3aKOHOM MNOpPSAJKY CYAUMICTb 3a nomnepeznHiil 3j04uH. [Ipyu npomy
He Ma€ 3HauYeHHs, YU KBaJiQiKyIOTbCs BCi BUMHEHI BUHHUM 3JI04H-
HH 3a OJIHi€I0 YU 3a pi3HUMHU cTaTTAMU 0co6/1MBOT yacTUHHU KK.

[IOBTOpHICTb OXOIUIIOE PELUAUB 3JI0YMHIB Y TOMY BHUIIAJKY,
SIKILO pelUAuB He BUCTYIA€ 0O3HAKOWO CKJIaJly 3/I04MHY — He Nepejoa-
4YyeHUU iHIIOW 4YacThHOW 1€l xk craTTi KK. fAkio y kpuMiHanbHOMY
3aKOHIi pellMZIUB He BUJJIEHO K 03HAKY CKJIaZy 3/I04MHY, ajle nepej-
6aveHo MOCUJIEHHS BiJIMOBIJJaJbHOCTI 3a HassBHOCTI MOBTOPHOCTI, TO
MOBTOpPHE BYMHEHHS 3JIOUHMHY 0C006010, sIKa 6yJia 3acy/pKeHa 3a Bifro-
BiJIHUH 3/I0YMH, BPaXOBY€ETHCS IK HAsIBHICTb TIOBTOPHOCTI.

OTxe, MOBTOPHICTb 3JI0YMHIB OXOIJIIOE yCi BUNIAJIKU BUUHEH-
Hsl 3JIOUMHY He3aJIeXHo, Yu ocoba 6yJa 3acy/KeHa 3a paHillle BUU-
HEeHUH 3JI04MH, i TOMYy BKa3aHa O3HaKa He € HeOOXiHO [iJisl BU-
3Ha4YeHHH 3MiCTy IOBTOPHOCTI 3JIOYUHIB.

[I'aTa o3HaKa, a caMe 36epeKeHHsI KPUMiHAJIBHO-ITPaBOBOTO
3HaueHHs Xo4a 6 JBOMa 3JI0YMHAMH, 1110 YTBOPIOIOTH MOBTOPHICTH,
6e3nocepeJHbO BUIIJIMBAE 3 4. 4 cT. 32 KK YkpaiHnu. 371044H He Mo-
BHMHEH BpPaXxOBYBAaTHCb fIK TaKWH, L0 YTBOPHE pa3OM 3 IHIIMMHU
3JI0UMHAMU [TOBTOPHICTD, SKILO BUHHOTO 6YyJIO 3BiJIbHEHO Bif Kpu-
MiHaJIbHOI BiANIOBiAA/JbHOCTI Ha MifcTaBax, nepejidayeHUX 3aKO-
HOM, a TaKOX Yy BUNaJKaX, KOJIU CyAUMICTb 3a Liel 3JI04UH 6yJ10 Io-
ramieHo abo 3HSTO.

Y KK Ykpainu nepesioayeHo Taki BUJW 3BiIbHEHHS BiJl KpUMi-
HaJIbHOI BifjnoBifasbHOCTI: 1) y 3B’A3KYy 3 AiHOBUM KasATTAM (CT. 45
KK Ykpaiuu); 2) y 3B’13Ky 3 IPUMUPEHHSIM BUHHOTO 3 NOTEPIiJIUM
(ct. 46 KK VYkpainu); 3) y 3B’A3Ky 3 mepejjladeto 0COOM Ha MOPYKU
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(cT.47 KK Ykpainu); 4) y 38’a3Ky i3 3MiHOI0 06cTaHOBKH (cT. 48 KK
Ykpainu); 5) y 3B’s13Ky i3 3aKiHUeHHSIM CTPOKiB JJaBHOCTI (cT. 49 KK
YkpaiHu); 6) y 3B’I3Ky i3 3aCTOCYBaHHSIM /10 HENIOBHOJIITHBOTO MpH-
MYCOBHX 3aX0/liB BUXOBHOIo XapakTtep (cT. 97 KK Ykpaiuu); 7) cre-
LiaJIbHI BUNAAKW 3BIJIbHEHHS BiJ KPpUMiHAJBHOI BiIIOBIJa/IbHOCTI,
nepego6adeni OcobsinBor yactuHow KK Ykpainu (4. 3 cr. 175, 4. 4
cT.212,4.3 cT. 263, 4. 4cT. 307, 4. 6 cT. 369 Ta iH.). Kpim Toro, noBTO-
PHICTb 3JI0YHHIB € BiJICYTHBOIO i ¥ BUNA/IKAX, SKIIO X04a 6 3a OJ[UH i3
JIBOX 3JIOUMHIB HabpaB YMHHOCTI HOBUM 3aKOH, 1110 YCyBa€ HOro 3J10-
YUHHICTB i KapaHicTh (cT. 5 KK Ykpainu).

[lboro npaBu/a JOTPUMYIOTBHCA U CyZ0Ba Ta CJAif4a NpaKTH-
ka. Tak, srifHo 3 mn.15 IlocraHoBu Ilnenymy BepxoBHoro Cyny
Ykpaiuu Big 26 kBiTHs 2002 p. N2 5 «IIpo cy0By npaKTHKY y crpa-
BaX PO XabapHUITBO» !, 0/lep>KaHHs Ta JaBaHHS Xabapa He MOXHaA
KBastipikyBaTH K BUMHEHI TOBTOPHO y BUNAIKAX, KOJIH:

- CyZAMMICTb 3a paHille BUMHEHUH 3JI0YMH 3HATA YU Torauie-
Ha B Ilepe/i6ayeHOMY 3aKOHOM NOPSAAKY;

- Ha MOMEHT BYMHEHHsI 0CO060K HOBOTO 3JIOUMHY MHUHYJIU
CTPOKM JABHOCTI NPUTATHEHHA 1i 10 BiINOBIaJIbHOCTI 3a paHille
BYMHEHHH 3JI0YUH;

- ocoba OyJsia 3BiJIbHEHa BiJ| BiAmoBigasbHOCTI 3a panime
BUMHEHHUH 3/I0YUH Y BCTAHOBJIEHOMY 3aKOHOM MOPSAJKY.

[HIIMMU c/loBaMH, Lie € 06CTAaBUHY, SIKi BUKJ/IIOYAOTh OBTO-
pHicTh 3/04MHIB. KpiM Toro, 11e 3arajibHe MpPaBUJIO NMOBTOPHOCTI,
AKe CTOCYETHCA YCiX 3JI0YMHIB.

Y ropunyHil JiTepaTypi A0Ci AUCKYCIHHUM € NUTAHHS NPO Te,
YM MOXXHA BBa)KaTHM HOBUH 3JIOUMH NOBTOPHUM, fIKIIO 3a MepPLUXN
3JI0YMH Cy6'€KT 6YB 3BiIbHEHUH Biji KpUMiHAILHOI Bi/[TOBiIa/IBHOCTI.
Hanpuknag, B. [1. MasnikoB 3a3Hayvae, 0 HOBUM 3JI0YMH, BUMHEHUH ITi-
C/151 3BIJIbHEHHS BiJj KpUMiHAJIBHOI BiZJTOBIIa/IbHOCTI 3a MEPIINH 3J10-
YMH, He MOXXHA PO3IVIAJATH AK MOBTOPHHUM, OCKIJIBKHU pillleHHs Mpo
3BiJIbHEHHS] «03HAYa€ JOCTPOKOBEe 3HATTS MPAaBOBUX HACJiAKIB BUH-
HEHOTO 3JI0YHUHY 10 CIJINBY CTPOKY JaBHOCTI NPUTATHEHHSA 10 KPUMI-

1 TIpo cynoBYy NpaKTHKY B CpaBax Ipo XabapHUITBO: NocTaHoBa [lineHyMy
BepxoBHoro Cyay Ykpainu Bif 26 kBiTHA 2002 p. // OpuanyHuil BicHUK. —
2002. - Ne 28.-C. 21.
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HaJsibHOI BianoBiganbHocTi»l. HaTomicTe C.I. KesiHa BBaxag, 110 py-
Ui 3JI04MH NPU 3BiJIbHEHHI 0cO6U Bii KpUMiHa/IbHOI BiiNOBIJa/IbHO-
CTi € TIOBTOPHUM, OCKIJIbKH TaKe 3BIJIbHEHHS 3aCTOCOBYEThHCS JIMIIIE 32
HasIBHOCTI B /IisIX 0COOH CKJIaJy 3JI0UUHY?.

OfHak MorofUTHUCH 3 BU3HAHHAM NOBTOPHUM 3JI0YMHY, BUU-
HeHOro 0co6010, SIKa JI0 IIbOro 3BiJIbHEHA BiJl KPpUMiHAJBHOI BiJImO-
BiZla/JIbHOCTI 32 BUMHEHHS IHIIOr0 3JI0YUHY, He MOXKHA. AJIKe, fIK 3a-
3HA4YeHO B IOPUJUYHIN JiTepaTypi, AKIL0 CTPOKH AABHOCTI He CKiH-
YUJIKCS, 1IbOTO Ille HeJ0CTAaTHbO, 1106 APYTrUi 3/I04MH OYB BU3HA-
HUK noBTopHUMS3. Sk 3a3Hauyae O.B.HajgeH, Heo6xigHO, 106 Mix
0co6010, 1[0 BYMHUJIA HOBUHM 3JI0YMH, Ta JAEPKaBOlo Ie iCHyBaJo
KpHUMiHa/IbHE TPaBOBiAHOIIEHHS, MOPO/pKeHe (PAKTOM BUYMHEHHS
NOIepeJHbOr0 3J104MHYy*. | JMille MOKU Take NPaBOBiAHOIIEHHS ic-
HYE€, Jlep>KaBa Ma€ INOBHOBa)XXeHHS BHU3HaBaTH paHillle BYMHEHe
0c06010 JliTHHA 3JI0Y4MHOM Ta 3aCTOCOBYBATH OY/b-sKi MpaBoBi 3a-
X0/ 3a MOr0 BYMHEHHS, 30KpeMa ¥ BU3HABAaTH NOBTOPHUM HaCTy-
MHWUM BUMHEHUH 0COOOI0 3JI0YHH.

BTpaTta 3/104MHOM CBOrO KpHMMiHaJbHO-MIPAaBOBOT0 3HAYEHHSA
sIK eJieMeHTa MOBTOPHOCTI B nepeA6aveHux 4. 4 cT. 32 KK Ykpainu
BUIAJIKaxX € MOXiTHOI BiJi NPUIIMHEHHHA KPUMiHaJIbHO-IIPAaBOBUX
BiIHOCUH MDX Jlep»KaBol Ta 0C060I0 3 MPHUBOJY BYMHEHOTO HEH
3/10uuHy. [IpUNUHEeHHs TaKUX BiJHOCUH O3HAya€, o (aKT BYH-
HEHHS1 0C06010 3JI0YMHY He MOBHHEH MOPO/KYBATH KOJHUX Hera-
TUBHUX KPUMiHaJbHO-IIPAaBOBUX HACJIAKIB [Jid Hei, YU po3rjdza-
THUCb SIK eJIeMEHT MOBTOPHOCTI.

1 MaskoB B. Il. KBanm¢ukanus noBTOPHBIX NPeCTYNJIEHUH, COBEPIIEHHbIX
0CBOGOX/JEHHBIMU OT YT0JIOBHOU oTBeTcTBeHHOCTH / B. 1. MankoB // CoBeTc-
Kas rocTuims. - 1967. - Ne 6. - C. 25.

2 Kenuna C.T. TeopeTuueckue BOMPOCHI OCBOGOX/JEHUS OT YTOJOBHOH
otBeTcTBeHHOCTH / C.T. KesinHa. - M. : Hayka, 1974. - C. 17.

3 Jlo6anoBa JI. B. O cymHoCTH 0CBOGOX/EeHHUsI OT YyTOJOBHON OTBETCTBEH-
HOCTH Y NPaBOBOM MOJIOKeHUH 0CBOGOXxAeHHOro oT Hee / JI. B. J/lo6aHoBa //
[Tpo6JieMbl OXpaHbI IPaB U 3aKOHHBIX UHTEPECOB JIMYHOCTH B COLJMAIUCTUYEC-
KOM YTOJIOBHOM IIpaBe U INpolecce: ¢6. Hay4YHbIX TPYAOB. — SIpocsasib : SIpo-
cJaBckuii roc. yH-1, 1985. - C. 85-86.

4 Hapen O. B. CnenianbHi BUAM 3BiJIbHEHHSI 0COOU BiJi KpUMiHAJbHOI BiJI-
noBifjasbHOCTI y cdepi 06iry HAapKOTUYHHUX 3aC06iB, ICUXOTPONHUX PEYOBHH,
ix aHaJoriB a6o npekypcopis / 0. B. Hazen. - X. : [IpaBo, 2003. - C. 185.
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OpuauyHa npupoja pilieHHs, 32 IKUM CIJIUB CTPOK JaBHOC-
Ti KpUMiHaJbHOT'O Mepec/i/lyBaHHSA PO3PUBAE peabHUN 3B’A30K
MK OKpEMHMH €Mi30aMu KpUMiHa/bHOI AisiabHOCTI. BignosigHo,
MiX MEePUINM | HACTYIHUM 3JIOUMHOM MakTbh MUHYTH TaKi CTPOKH,
AKI He aHYJIOITh HWPUAAYHOTO 3HAYEHHH IOINepeHiX CYCIiJIbHO
Hebe3MeYHUX oCsATaHb.

3’sicyBaHHS NUTAHHS CIUIUBY CTPOKIB JaBHOCTI MPUTSATHEHHS
Jl10 KpUMiHaJIbHOI BiiNOBiA@/IbHOCT], MorameHHs a6o 3HATTSA CyJU-
MOCTI Ma€ He TiJIbKU TEOPETHUYHE, a Y IPAaKTUYHEe 3HAYEeHHS.

[lizy ;aBHICTIO NPUTATHEHHS [0 KPUMIHA/IbHOI BiZITOBiAaIbHOC-
Ti B Teopil KpUMiHaJILHOTO NIpaBa PO3yMilOThb BCTAHOBJIEHUN 3aKOHOM
Trepioz;, 4acy IO CIJIMBY IKOI'O 3 MOMEHTY BUMHEHHS 3JI0YMHY 3a HasiB-
HOCTI nepe/16aueHUX 3aKOHOM YMOB BU3HAETHCSI HEMOTPIGHUM MPUTSI-
THEHHS 0CO6H JI0 KpUMiHAJIbHOI BifmoBiganbHOCTIL.

Martepia/bHO-IPAaBOBOIO MiJCTABOI 3aCTOCYBaHHA IHCTUTY-
Ty [JaBHOCTI B KpUMIiHaJBbHOMY IpaBi BBAXXAETbCA iCTOTHE 3MeH-
HIEHHSI CYCHiJibHOI HeGe3MeKd BUYMHEHOr0 3JI0YMHY BHACJiJI0K
CIJIMBY 3HAYHOTO MPOMiXKY 4acy. fl. M. BpaliHiH BBakae€, o mif-
CTaBOI0 JIaBHOCTI € BTpaTa CyCHiJibHOI HeGe3MeKu 0CO0H, IKa BUH-
Husa 3g04unH2 M. C. TaraHieB o6rpyHTOBaB iCHYBaHHS JaBHOCTI
NPUTATHEHHS [0 KPUMiHaIbHOI BiJiNOBiAa/IbHOCT, 3 OIHOTO GOKY,
HEeNOTPiOHICTIO ¥ 6e31[iJIbHICTI0O MPpU3HAYEeHHS B TAaKUX BHUIAJKaX
MOKapaHH{, a 3 iHIIOTO — NpoLleCyaJbHUMH TPYAHOIAMHU BiJTHOB-
JIEHHS N0/[ill MUHYJI0T03.

CnivB CTPOKY IaBHOCTI O3HAYaE, 1[0 paHille BYNHEHUH 3J10-
YUH HPUAAYHO HIOM He iCHye, Horo mpaBoOBi HAC/HiAKY BHYEpIaHi.
3 I0pUAUYHOTO MOTJISIIy TOBTOPHICTh 03HAYa€ BYMHEHHS JIBOX a60
OinblIe 3JI0YMHIB, TOAI AK MiC/As CIVIMBY CTPOKIB JaBHOCTI MO
OJTHOMY 3 HUX He Ma€ TaKoi MHOXXUHHOCTI CyCIiJIbHO He6e3MeYHUX
JlisiHb, IKa HeoOXiiHA JIJ11 TOBTOPHOCTI 3JI0YUHIB.

1 lypmanos H. /I. laBHocTb U norameHue cyaumocty / H. /l. lypmaHoB. -
M. : Opua. usa-so HKIO0 CCCP, 1939. - C. 5.

2 BpaiiHuH f. M. YroyioBHasi OTBETCTBEHHOCTb U ee OCHOBaHHe B COBeTC-
KoM yrosioBHOM mnpaBe / f. M. Bpaiiuun. - M. : IOpujpnyeckass JuTepaTypa,
1963. - C. 258.

3 Taranues H. C. Pycckoe yrosoBHoe npaso. Jlekuuu. Yactb O61mas: B 2 T. /
H. C. Taranues. - M. : Hayka, 1994.-T. 1. - C. 341.
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[llo6 mpaBWIBLHO 3pO3YMITH MUTAHHS MPO T€, YOMY BUIAJKU
BUMHEHHS 3JIOYMHY 0CO00l0, sIKa Ma€ CyAMMICTb 3a paHillle BUMHe-
HUH 3JI0YMH, YTBOPIOIOTh NOBTOPHICTh, a PU NOTallleHHi YX 3HATTI
CYZAUMOCT]I BUKJIOYAETHCH MOMJIMBICTH pPO3IJAJaTU 3HOBY BYMHe-
HUM 3/7I04MH SIK TOBTOPHUM, HEOOXiAHO 3'1CYyBaTH MOHSATTS i CyTHICTb
CYyIUMOCTi y KpUMiHaJbHOMY NpaBi. Y KpUMiHa/JIbHO-NIPaBOBIH JiiTe-
patypi icHye fekinbka BU3HaYeHb MOHATTA CyAUMOCTi. CyAUMICTBb -
1le IPaBOBe CTAaHOBHUIIE 0COOH, sTKe BUHUKAE BHACJIZIOK 3aCy/PKeHHS
ii 3a BUMHEHUH 3JI04YMH 3 JHSA HabpaHHA 3aKOHHOI CUJIU 0OBHUHYBa-
JIbHUM BHUPOKOM CyZy | TpUBa€ BU3HAY€HUHN 3aKOHOM TepMiH, CIIpU-
YUHAIOYU HECHPUATIUBI I 3aCyPKEHOr0 KpUMiHa/JIbHO-IIPaBOBi
Hacaigkul. CyauMicTh - 1e nepejbayeHi 3aKOHOM NMPaABOBi HACTiZIKK
3acy[KeHHs], IKi TPUBAIOTb MeBHUU Nepiof i BU3SHAYalOThb 0COGJIM-
BUI MpaBOBU cTaTyc 0cO6H, sIKa Ma€ CYyJUMICTB2.

[lepeayMoBOI0 BUHUKHEHHS CyIMMOCTi € BAMHEHHSI 0COGOI0 Ji-
SIHHS, 1[0 MiCTUTb CKJIaJ, 3J104uHY, nepeabdadeHuit KK Ykpainu. Cyau-
MiCTb [T0B’s13aHa i3 BUNHEHHAM KOHKPETHOTIO 3JI0YMHY i 3aCyXKEHHAM
3a HbOT0. 3aKiHYYETHCA CYUMICTB Ii IOrallleHHSIM YU 3HATTAM.

fAx 3ayBakuB B. B. ['os1iHa, KpUMiHa/JbHE TPaBO BUKOHYE CBOI
3aBgaHHA (4. 1 ct. 1 KK Ykpainu) xapakTepHHUM [IJIsi HbOTO CIOCO-
00M, y TOMY YHCJIi KOHCTPYIOIOUH MiJIBUIIEHY KPUMiHAJIbHY Bifmo-
BiZa/MbHICTh 32 AONOMOTOK CcyAUMOCTi3. OLHMM i3 KpUMiHaAJbHO-
NpaBOBUX HACAIAKIB CyJUMOCTI € Te, 1[0 BOHA MOXe 6YTH BpaxoBa-
Ha npu KBaJidikalii BUMHEHOr0 3JI0YMHY YM IPU NMPU3HAYEHH] 3a
HbOTO NOKapaHHA*. 30KpeMa, MOBTOPHICTb 3J/I0YUHIB, peLUAUB
3JI0YMHIB, Ma€ Miclle TiJIbKA 3a HadBHOCTI CYAMMOCTI 3a paHille
BUMHEHMH 3JI0YHMH i JiMllle 3a i€l YMOBH BUMHEHE 0C060I0 YTBOPIOE
KBaTipikoBaHUH CKJaJ, BiANOBIZHOTO 3JIOYMHY (HAaNpUKIAZ: 4. 3

1 KpumiHasibHe npaBo YkpaiHu. 3arajbHa 4acTHHA: MiIPYYHUK / 3a pej.
M. I. MenbHUKa, B. A. KnumenTa. - K. : Opuguuna agymka, 2004. - C. 295.

2 HaykoBo-NpaKTUYHUHM koMeHTap KpuMiHajibHOro Kofekcy YKpaiHu Bij
5 kBiTHa 2001 poky / 3a pea. M. I. MeabHuka, M. L. XaBpoHioka. - K. : KaHHOH,
A.CK, 2003.-C. 201.

3 Tonina B.B. Cygumicts / B.B.ToniHa. - XapkiB : XapkiB OpUAUYHUH,
2006. - C. 74.

4 [Ipo mpaKTHUKY 3aCTOCYBaHHA CyAaMM YKpaiHM 3aKOHOJABCTBa IPO IIOra-
LIeHHdA | 3HATTA cyAuMOCTi: noctaHoBa [lienymy BepxoBHoro Cyny YkpaiHu Bif
26 rpyHsa 2003 p. // Bicuuk BepxoBnoro Cyy Ykpainu. - 2004. - Ne 2. - C. 9-11.
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cT.109; 4.2 cT. 110; n. 13 4. 2 cT. 115; 4. 2 cT. 127; 4. 2 cT. 133; 4. 2
CT. 164; 4. 2 cT. 185; 4. 3 cT. 296 KK Ykpainu).

Illo > [0 BIJIMBY CYAMMOCTI Ha NOBTOPHICTB, TO TYT OJHO-
3HAYHOCTI HeMae. [lesdKi BYeHi BBaXKAIOTh, 1110 He Yy BCiX BUIIaJKaX
3HATTS YU NOTAlleHHS CyAMMOCTI Ma€ 3Ha4YeHHs Jis 3aCTOCYBaHHSA
MOJIOXKEHHSI KPHUMIHAJBbHOTO 3aKOHY NpPO MOBTOPHICTH 3JIOYMHIB.
C. Bopogin mwucas, mo BOGUBCTBO MOXKe KBasidikyBaTHcAd SIK MO-
BTOpHe, He3aJIeXXHO Bij, TOro, MorameHo 4u 3HATO CYAUMICTb 3a
nomnepeHe B6UBCcTBOL. B. 0. Bia/iiMipoB BBakae, 1110 3HATTS YU MO-
ramieHHsi Cy/JUMOCTI 3a MepIIUH 3JI0YMH MOXKe MaTH 3HAuyeHHS B
TUX BUIA/IKaX, KOJU MOBTOPHICTh 3aKOHOM IOB’si3aHa i3 cyauMic-
TIO, | He MaTHUMe 3HAa4YeHHs, KOJIU Y 3aKOHI TOBOPUTHCS PO MOBTO-
PHICTb BUMHEHHS 3JI0OYWHY, He3aJIeXKHO Bijj CyIMMOCTI 32 HbOT02.

[lepeKOHIUBY KPUTUKY NOIJIAAIB, 3TiJHO AKUX A/ IOBTOP-
HOCTI 3/I0YMHIB He Ma€ 3HAYeHHs PaKT 3HATTS YU MOTALIEHHS CY-
aumocti, HaBoaAThb X. lllennin, M. 3aropoanikoB. Tak, X.llleiHiH
BBaXKag€, 1110 3HATTS UM MOTallleHHs CyAMMOCTI 32 NepIIMU 3JI0YHUH Y
BCiX BUMAa/iKaxX BUKJIIOYAE MOXJ/IUBICTb PO3TJisiIaTH HOBUM 3JI0UMH
K MOBTOpHUK3. M. 3aropo/iHiKOB 3a3Hadvae, U0 Micasg 3HATTS Cy-
JUMOCTiI 0c00a BU3HAETHCA TAKO0, 110 He BYMHsJIA 3/I04UH. CIIUB
3 MOMEHTY BiZIOyTTS MOKapaHHS BKa3aHUX y 3aKOHi CTpPOKiB i He
BUMHEHHS YIPOJOBX INEBHOr0 4acy HOBOTO 3JIOUYMHY O3HA4aE, L0
ocoba mpoMIia nepeBipKy, cTaja Ha ULISAX BUIPABJEHHA i TOMY
MOXe pO3T/AAATUCA TAKOIO, 1110 He BUYMHSJIA 3JI0YUHY,

3rizHo 3 4. 2 cT. 88 KK Ykpainu cyauMicTb Mae npaBoBe 3Ha-
YeHHH y pa3i BUMHEHHSI HOBOTO 3JI0UMHY, a TAKOXK B iHIIKMX BUNAJ-
Kax, nepeabadeHuxX 3akoHaMHu YKpaiHh. CyAuMIcTb BCTaHOBJIIOE
FPaHUYHY MeXy /il NOBTOpPHOCTI. BignmoBigHo mo 4. 4 ct. 32 KK
YKpaiHU NOBTOPHICTH 3JI0YUHIB MOXKe MaTH Miclle Julle 0 MOMeH-

1 Bopoaun C.B. Kpanudukanus mnpecTynseHUH NOPOTHUB KU3HU [
C. B. BopoguH. - M. : I0pug. aut., 1977. - C. 75.

2 Bnagumupos B. A. IlpecTymieHdss HOPOTHUB JIMYHOH COGCTBEHHOCTH
rpaxkJ@H II0 YTOJOBHOMY 3aKOHOJATeJbCTBY COIO3HBIX pecnyosuk [
B. A. Bragumupos // CoBeTckoe rocyAapcTBo U npaBo. — 1962. - Ne 8. - C. 73.

3 [leitnuH X. O NOBTOPHOCTH coBeplieHUst npectymieHud / X. llleitnun //
CoyuasiucThyeckast 3aKOHHOCTb. — 1963. - N2 5. - C. 41.

4 3aropoanukoB H. M. HeckosbKO BO3HHUKIIHMX BONPOCOB KBajJHHUKALHUU
yMbllLIeHHbIX youiict / H. Y. 3aropoanukoB // CoBeTckast rocTuius. — 1962. -
Ne 3. - C. 4-5.
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Ty NOrauleHHs Y4 3HATTSA CYAMMOCTI 3a NonepejHidl 3/104MH. Y
cT. 32 KK Ykpainv BkasaHa Jivlle KiHIleBa MeXa NOBTOPHOCTI, Mo-
Ka3HUKOM [KOI € CTaH CYAUMOCTI, a TOMY [Ji I0YaTKOBOI MeXi 1o-
BTOPHOCTI CYIMMICTb 3Ha4YeHHA He Mae. lle o3Ha4ae, 1m0 AKIO 0Co-
0a BUMHMJIA 3JIOUMH, 32 AKUN MPUTATAETHCA 0 KPpUMiHAMIbHOI Bij-
MOBiJTaJILHOCTI, O/JHAK MiCJISI IOCTAHOBJIEHHSI 0OBUHYBAJIbHOI'O BU-
POKY i 0 HAOGYTTS HUM 3aKOHHOI CUJIM BYMHSIE HOBUH 3JI0UYHH, Te,
1110 B Hel He BUHHWKA€E CYJUMOCTI, He 03HAYag, 1110 Iie € YMOBOIO, fKa
IOPUAUYHO JE€HOHCY€E NMOBTOPHICTh, OCKIJIbKU ISl TOrO, 106 6yTH
3HATOI0 YM NOTAIIEHO0I0 BOHA, IPUHANMMHI, Ma€ BUHUKHYTH.

3BiZIbHEHHSA BiJi KpUMiHa/JIBHOI BiZiIOBiIa/IbHOCTI, 3BIJIbHEHHSA
BiJi IOKapaHH$, 3HATTA YU NOTALIeHHA CYAUMOCTI € YMOBaMH, 1110
NPUNMHAITb KPUMiHa/IbHO-NIPAaBOBi BilHOCUHU. OTXe, IepBUHHUM
YUHHUKOM, fIKUW Ma€ BIJIMBAaTH Ha NOBTOPHICTb, € HasABHICTb
KpHUMIHQJIbHO-TIPABOBHUX BiJJHOCHH MiX 0C00010, SIKa BYMHUJIA TIpe-
JUKAaTHUH 3JI0YMH, Ta Jep:kaBomw. [IpaBoBa cuTyallis, noB’s3aHa i3
He BUHUKHEHHSIM B 0COGH CYAMMOCTI, IK pe3y/IbTaT 3aCyPKEHHS, Y U.
4 ct. 32 KK Ykpainy, He MoXke OIL[iHIOBAaTHCS SIK YMOBQ, L0 AEHOHCYE
MOBTOPHICTh 3a paHillle BYNHEHUHN 3JI0YUH, OCKUJIbKU MOTallleHHs
YU 3HATTS CYyAUMOCTI € JiMlie 3aco60M JJis Bidyastisariil npunuHeH-
Hfl KpMMiHaJIbHO-IPaBOBUX BiJHOCUH, a He CaMOCTiliHOI0 YMOBOIO
IOPUAMAYHOI JleHOHcauil MpeAUKaTHOrO 3JI0YMHY JJ BHUpIilIeHHSA
NATAHHA 111010 IOBTOPHOCTIL.

HenoposymiHHSA 10040 poJsi CyAUMOCTI B OPUAUYHIN Je-
HOHcallil TOBTOPHOCTI HE 0OGMEXKYIOThCS 3a3HaYEHUM. Bijibll BaX-
JIMBUM € BU3HAY€HHS CTPOKY TPUBAHHS «aKTUBHOCTI» NOBTOPHOCTI
3JIOYMHIB MO0 MpPeAUKATHOIO 3JI0YHHY, KLU0 0CO0Y, sKa Horo
BYMHUJIA, 6YJI0 3BiIbHEHO BiJ mokapaHHs. Ockinbky y 4. 4 cT. 32 KK
YKpaiHu nepezi6ayeHo Jivile TaKi yMOBHU JieHOHcAllil TOBTOPHOCTI, K
3BUIbHEHHA BiJj KpUMiHa/IbHOI BiIOBiIa/ILHOCTI Ta MOTalleHHd YU
3HATTSA CYAUMOCTI, TO BiZjIOBiHO 10 GYKBHU 3aKOHY, CTOCOBHO 0CO-
61, fiKa OyJia 3BiJibHeHa Mij MoKapaHHSA 3a BUMHEHUH IpeAUKAaTHUIN

1 Cepawok ILIL. Teopis KpUMiHa/JIbHO-NIPAaBOBUX BiJHOCUH Ta B3aEMOZAIA iH-
CTUTYTIB IOBTOPHOCTI 3/I0YMHIB, 3BiIbHeHHA BiJ nokapaHHd, cyaumocTi y KK
Ykpainu / ILII. Ceparok // Matepiaan MixkHapoAHOi HayKOBO-NPaKTHUYHOI
koHdepennii 7-8 kBiTHa 2006p.: y 2 4. - JIeBiB : JIbBJYBC, 2006. - Y. 1. -
C. 266.
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3JIOYHH, He MaruH 3rifHo 3 4. 3 cT. 88 KK Ykpainu cygumocri, He
MoOjKe 6y TH 3aCTOCOBaHA »KO/IHa 3 YMOB, nepeabadyeHux 4. 4 cT. 32 KK
Ykpainu. Afxe, no-nepiie, BOHa 3a3HaJjla KpMMiHa/IbHOI BiATIOBiAa-
JILHOCTI, OCKiJIbKH OyJia 3BiJibHEHa JIMIIE BiJi IOKApaHHSA, a He BiJ
KpuMiHanbHOI BignosiganbHocTi. [lo-gpyre, y 3B’A3Ky 3 THUM, 110
0co06a 3BIJIbHSAETHCS BiJl MOKapaHHS, PO 110 3a3HAYAETHCSA Y BiAmo-
Bi[HOMY CyJJOBOMY aKTi, cyAuMicTb He BUHHUKaE (4. 3 cT. 88 KK
YkpaiHu), a oTxKe, MOTAIEeHHS YU 3HATTSA CyAUMOCTI HEMOXJIUBI
(4. 4 ct. 32 KK Ykpainu); 9110 ocoba 3BiJIbHAETHCS BiJl MOKapaHHS
y 3B’AA3Ky 3 JeKpuMiHasi3alli€lo [JisiHHS, 3a sike BOHA 3acCy/KeHa
(4.2 ct. 74 KK Ykpainu), ab6o 3BiJIbHAETbCA Bifi moOKapaHHs 4epes
xBOpo6y (4. 2 cT. 84 KK Ykpainu), a60 3BiJIbHAETHCS BiJ] MOKapaHHs
Ha miJicTaBi 3akoHy YKpainu npo amHicrito (cT. 85 KK Ykpaiuun), cy-
JUMICTb X04a 1 BUHUKAE, OJAHAK, 3 orJigy Ha 4. 3 cT. 88 KK Ykpainu
BOHA MPUMUHSETbCS 3 MOMEHTY 3BiJIbHEHHSI 0COOH Bifi MOKapaHHS,
TOOTO TAaKOXX He Ma€ 3HAYeHHs JJif 3acToCcyBaHHA 4.4 cT. 32 KK
YKpaiHu, OCKIJIbKY 3HATTS YU MOTalleHHs CyJAHUMOCTI MOKJIUBI JIK-
11e Mic/i1 BAKOHAHHS YU BiIOyTTS MOKapaHHs.

OTxe, B Takili mpaBoOBil cuTyalil BUpillaJbHe 3HAYEHHS Ma€
He BKas3iBKa Ha HAsBHICTb UM BiZICYTHICTb CyJUMOCTi B 0co6H, a
HasiBHICTb YU NPUINMHEHHS KPUMiHa/IbHO-NPAaBOBUX BigHOCKH. O1-
HakK, clipaBa fIKpa3 y TOMY, L0 MiZicTaBU HassBHOCTI Y NPUNUHEHHS
KpPHUMiHa/JIbHO-IPAaBOBHX BiIHOCMH BH3HAYAIOTbCH y KPUMIHAJIBHOMY
3aKOHI, B AKOMYy [Ja€TbCAd BKa3iBKa Ha BIJNOBiAHI KpUMiHaJbHO-
npaBoBi iHcTUTYTHU. Te, o y cT. 32 KK Ykpainu HarosiomeHo came
Ha MOoralleHHs Y4 3HATTA CyJUMOCTI | He BKa3aHO PO 3BiJIbHEHHA Bif
MOKapaHHS, IK YMOBH, 1110 BU3HA4Ya€ BiZICYTHICTb MOBTOPHOCTI 3J10-
YUHIB, NIPU3BOJUTH [0 TOTO, 10 B I1bOMYy BHUIaJKy NOBTOPHICTb
3JIOYMHIB He MOHa 3HiBesitoBaTU. OTKe, A/ 0cobH, KA 3BiJbHe-
Ha BiJ mokapaHHs], NOBTOPHICTb i3 NpeAUKAaTHUM 3/104HMHOM dop-
MaJIbHO MOXKJIUBaA i yepes pikK, i yepes fecaTs, i yepes ABaAUATh POKiB
nic/11 BUNHEHHH NIPeJUKAaTHOIO 3JI0YUHY.

BupimeHHsa 3a3HayeHOi npo6JieMHM BOAYAETHCA CAYUIHUM
JIUIlle Yepe3 HOPMOTBOPYY AiS/IbHICTb, TO6TO BHECEHHS BiJ[IIOBiA-
HUX 3MiH 10 4. 4 cT. 32 KK Ykpainu. BianosigHo 4. 4 ct. 32 KK Ykpa-
iHM NpPONMOHYEMO BUKJIACTU y TaKil pefakiiil: «noemopHicms gidcy-
MHSl, AKWO 3a paHiule 8UUHEHUll 3/104UH 0CO6Y 6Y/10 38i/1bHEHO 8i0
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KpumiHaabHOi 8idnogidasbHocmi 3a hidcmagamu, 8CMAHOB8AEHUMU
30KOHOM, 38i/1bHEHO 8I0 NOKAPAHHA Ma Uio2o 8i06Y8aHHS, N02aWEHO
abo 3HAMo cyouMicmby.

OCKiJIbKY MOBTOPHICTh 3/I04MHIB 3aKOHO/IaBYO 3aKpilJieHa y
cT. 32 KK Ykpainu, To Heo6Xi/JHO PO3TJISHYTH TAaKOX 03HAKH 1IbOTO
ABUIIA, AKI BUIJIMBAIOTDH i3 KPUMiHa/IbHOIO 3aKOHY. Tak, 3rifHO 3
4.1 ct. 32 KK YkpaiHy, NOBTOPHICTIO 3/JI0YMHIB BU3HAETbLCA BUM-
HeHHS1 ABOX a60 OiJibllle 3JI0YMHIB, Nepe/i0ayeHUX TIi€EK CAMOIO
cTaTTero abo yacTuHOW0 cTaTTi Oco6MBOI YacTUHU 1boro Kogekcy.
[Ipu npoMy 4. 1 Ta 4. 3 1iei crarti KK BU3Ha4aw0Th neBHi 0CO6GJIMBO-
CTi 3JI0YHHIB, 110 MOXYTh YTBOPIOBATHU NOBTOPHICTH, 4. 2 BigMexo-
BY€E NOBTOPHICTh 3JIOYUHIB BiJj OIMHUYHOTO NPOLOBXKYBAHOTO 3J10-
YHHY, a 4. 4 BCTAHOBJIIOE 0COGJIMBI KPpUMiHaJIbHO-NIPaBOBi cUTYyalii,
3a fIKMX NOBTOPHICTb BiAcyTHsa. KpiM TOro, MoxkHa ckasaTw, 110
cT. 32 KK YkpaiHu He BHU3Ha4ya€ MOBTOPHICTb 3JI0YMHIB MEBHOMD
cTajlielo ix BUMHeHHs. [IOBTOpHICTh MOXe YTBOPUTH OyAb-IKUH Ba-
piaHT NMO€AHAHHA 3aKiHYEHHUX, 3aKiHYeHUX Ta He3aKiHYeHUX 3JI0-
YUHIB 0IHOTO BU/ly Y¥ OJTHOPIIHUX 3JI0YMHIB. Ha HasgBHiCTh MOBTO-
PHOCTi TakoX He BIJIMBAE (pAaKT BUMHEHHS BiZIMOBiAHUX 3JI0YMHIB
0/IHOOCiI6GHO 4YM Yy CNiBy4acTi.

BpaxoByrwuu AyMKH, BUKJI3JeHI B JiTepaTypi, a TaKOX Ha
MiZCTaBl BJIACHOTO aHaJi3y MOXXHA BUJIJUTH TaKi O3HAKH, AKi BU-
pakalTh KpUMiHAJIbHO-NTPABOBUM 3MiCT IOBTOPHOCTI 3JI0UYMHIB:

- MNOBTOPHICTh yTBOPIOKOTH [JIBA i GiJiblIle 3JI0UUHU;

- 30epeXeHHs] KpPUMiHaJbHO-IPAaBOBOTO 3HAayeHH:A xo4a 6
JBOMa 3JI0YMHAMHY, 1110 YTBOPIOIOTh IOBTOPHICTB;

— BYMHEHHSs JBOX i 6i/bIlle 3JI04HMHIB HEOJHOYACHO.

OTXe, MTOBTOPHICTb 3JIOUYMHIB — 1le BYNHEHHSI 0CO6O0I0 HEOJI-
HOYACHO JIBOX YM Oijibllle 3JI0YHMHIB, TPpUHAUMHI JIBa 3 IKUX 306epi-
raloTh KpUMiHa/IbHO-TIPAaBOBe 3HA4YEHHS.

BupineHni o3Haku NOBTOPHOCTI 3JI0UMHIB [Jal0Th MOXKJIUBICTh
CTBEpJKyBaTH, L0 MOBTOPHICTb 3JI0OYMHIB OXOIJIIOE yCi BUNAJAKU
BUMHEHHS JIeKIJIbKOX 3JI0YMHIB, HE3aJIeXKHO Bif| IX XapaKTepUCTUKHU
AK TOTOXXHHUX, OJHOPIAHUX UM PI3HOPIJHUX, 2 TAKOX 3JIOYUHIB, AKI
NoB’sI3aHi 3 momepeHIM 3acy/>KeHHSM, 1 THX, fKi He MOB’sI3aHi 3
nomnepesHiM 3acy KeHHM.
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2.2. Buay 1OBTOPHOCTI 3/I0YMHIB Ta iX XapaKTepHCTHKaA

Jocaimkyoun O0y/b-siKe HMOHSATTS, BaXK/JIMBO NMaM’sTaTH, 10
BU3HA4YEHHSI MOr0 3MIiCTy HEpPO3pUBHO IOB’si3aHe 3i BCTAaHOBJIEH-
HAM 06cATy. PO3KpUTH 06CAT NOHATTS 03HAYa€ BCTAHOBUTH, Ha SKi
BU/JIU BOHO NOAINAETbCA. [loAITMTH NOHATTA Ha BUJM O3HAYa€E KJa-
cudikyBatu (Big snaT. classis - po3psj, kiaac i facio - po6Jto, pos-
kaajarw). [oHaTTa «kiaacudikalisi» o3Havyae CTiMiKke IpynyBaHHS
JlOCJ/IiPKYBaHUX 00’€EKTIB 32 OKpeMUMH O3HaKaMH Ta GYAyeThCs 3a
JOCUTB KOPCTKMMHU KPUTEPIAMU TPyl 1 MIATPYI, KOXKHA 3 AKUX 3a-
HMae 4JiTko ¢ikcoBaHe Micuel. Y yiTepaTypi HarosomeHo, o 0CHO-
BHA YMOBa, SIKa BU3HA4YA€E PiBeHb JOCKOHAJIOCTI Kiacudikauii 6y ib-
SIKUX NpeMeTiB abo SABUIIL, N0JIATa€E B il 06IPyHTOBAHOCTI Ta Y BU-
6opi migcraBu (KpuTepiro) kinacudikariiz.

[IpaBusibHaA Kacudikalisgs Mae 3aJ0BOJBHATU TakKi, BUPOG-
JIeH1 HayKOl0, BUMOTH:

1) niAMHOXXHHY, HA AKi pO3/iJIeHO MHOXXUHY, HE TOBUHHI Ie-
peTUHATUCh (MICTUTH CNi/NbHI eleMeHTH);

2)y cyMi NMiJMHOXHMHM MalTb JiaBaTH BUXIAHY MHOXHUHY
KJ1acupikoBaHUX 06 EKTIB;

3) KOXXeH eJleMeHT IOBHHEH BXOJAUTU [0 SIKOTOCh OJHOTO
KJ1acy;

4) moxin MHOXHMHM Ha TpyNU MOBHHEH 3JiHCHIOBaTHCA 3a
O/IHI€I0 03HAKOI03.

OTxe, k1acudikanis € TakuM MOAIIOM, V IKOMY pif moisis-
€TbCS HA BU/JH, BUAM Ha migBuau Touio. Heo6xigHOIO yMOBOIO [J0-
CJIiI>KeHHA NOBTOPHOCTI 3/I04YHMHIB € pO3NOAIJ IX CKJIaJ0BUX Ha MiJ-
BU/Y, 110 JJO3BOJIMTh Y NOBHOMY 06cs3i 3'sicyBaTH CyTHICTb, BJac-
THUBOCTI i TeHJleHIil pO3BUTKY Liboro fiBua. JlocaipkeHHs1 OBTO-
PHUX 3JIOYMHIB Ma€ GyTHU MOB’si3aHe i3 Kiacudikali€o, gKa, CBOE

1 KpumuHoJsiorus: yue6Huk / nog pen. B. H. Kyapsasuesa, B. E. 9MuHoBa. -
M. : FOpucts, 1995. - C. 87.

2 To6osakuH II. C. ConuanbHass 06YyC/J0BJEHHOCTb YTOJOBHO-IPaBOBbIX
HopM / II. C. To6oskuH. - CBepAoBcK : CpefiHeypasbCKoe KHUXHOe H3/-BO,
1983.-C.137.

3 MlonoBuy M. B. Knacudikanisa / M. B. [lonoBuy // YkpaiHcbka pafsiHCcbKa
ennukiaonenisa. - T. 5. - K. : YPE, 1980. - C. 216-217.
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Yeprow € IMEeBHOI CUCTEeMaTHU3ali€l0 3HAaHb NMpPO KiaacupikoBaHi
06’€KTH ab0 cMCTeMaTH3alli€lo I[MX 06 eKTiBL.

3araJioM HayKOBO 06IpPYHTOBaHa kJacudikanis npakTU4HO U
TEOPeTUYHO aKTya/IbHa, IPUHAKWMHI, y TaKUX aclleKTax: AJs 3aKo-
HO/ZIaBYOl JiA/JIbHOCTI, A4 iHAMBIAyai3anil BiANOBiAaJbHOCTI BUH-
HUX, JJI1 KPUMIHOJIOTIYHOIO BHMBYEHHSl 3JIOYMHHOCTI, Il CTaHy Ta
cTpykTypH. YiTka kiacudikallis 3J09UHIB € HAAIHHUM OpiEHTUPOM
JJIs 3aKOHO/IaBL 4 IPU CUCTEMaTU3alil KpUMiHAJIbHOTO 3aKOHO/aB-
CTBA, MOOYA0BU iHCTUTYTIB i MOHATb Ocob/iMBoi yacTuHU KK2. Tomy
i mocaiPKeHHS MOBTOPHHUX 3JI0YMHIB Ma€ 6yTH MOB’s13aHe i3 KJacu-
¢dikarieto, sika € 3acob6oM Bce6GiYHOro Mi3HAHHS aHai30BaHUX
00’€eKTIB.

B ocHOBi 0yab-sikoi ksiacudikanii JiexkaTb HeBHI KpuTepii.
Y Hayui kpuMiHa/JIbLHOT'O MpaBa MiAXoAu A0 iX BUOOPY CYTTEBO BiJ-
pi3HATHCSA, TOMY U Kaacudikanii TaKoX € pi3Hi.

[logo knacudikanii BUiB HOBTOPHOCTI 3JI0YMHIB, TO po3pi3-
HSIOTh: 3aTa/IbHy NOBTOPHICThb (IOBTOPHICTh B LUIMPOKOMY 3Ha4eHi)
i cneniasbHy (MOBTOPHICTh Yy By3bKOMYy 3HaueHi)3. Taka kacuodi-
Kalligs 3yMOBJIEHa, IMepeAaycCiM, THUM, 110 MOBTOPHICTH AK GopMy
MHOXHWHHOCTI 3JIOYHHIB BiIpI3HAITH BiJf IOBTOPHOCTI y By3bKOMY
3Ha4yeHHi, fIKa CHiBBiJJHOCUTbLCS i3 3arajJlbHUM {IK 4acTHHa i Lije.
[lix 3araJbHO0 TOBTOPHICTIO 3JI0YMHIB PO3YMIiIOTh BYHWHEHHS
6y/1b-sIKOT0 HOBOTO 3JI0YMHY, a NiJ] CHeljiaIbHO0 — BAMHEHHS HOBO-
ro TOTOXXHOI'O0 YU OJHOpPiAHOro 3/04MHYy. O3HAaKO10, 10 06’€AHYE
3arajibHy i crenjajibHy NOBTOPHICTD, € MOCJAiLOBHE BYUHEHHSA [IBOX
i Gisble 3/104MHIB, epeAbaueHUX KPUMiHAJbHHUM 3aKOHOM i Bif-
CYTHICTb YMOB, fKi aHyJIIOIOTb IIPABOBi HACJiAKU BYMHEHUX CyCIi-
JIbHO HebOe3MeYHUX JlisHb.

Hai6isbin fokaaaHy Kaacudikailiro BUAiB MOBTOPHOCTI 3J10-
4yuHiB 3anpononyBas I'. T. Tkeweniaase:

1 KpuBouenko JI. H. Knaccudukanus npecrymiaenuit / JI. H. KpuBouenko. -
Xapbkos, 1983. - C. 11.

2 KysnenoBa H. . Knaccudukanuu npecrymaenuit / H. @. Kysunenosa //
CoBeTcKoe rocyiapcTBO U npaBo. — 1967. - N2 6. - C. 43.

3 MaunkoB B.Il. [IoBTOpHOCTb MpecTYNJeHUH: MNOHSATHE U YrOJOBHO-
npaBoBoe 3HadeHue / B.Il. Mankos. - Kasaub : U3a-Bo Kasan. yH-Ta, 1970. -
C.17.
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1) HeoJHOpPiZiHA NOBTOPHICTh — BUMHEHHS ABOX i Oijibllle He-
OZHOPiJHUX 3JI0YUHIB;

2) ofHOpiAHA MOBTOPHICTb — BUMHEHHS JIBOX YU biJiblle 3J10-
YUHIB OJHOPIJHUX 3JI0YHHIB;

3) cneniasibHa MOBTOPHICTh - BYMHEHHSI OAHOTO i TOro X
3JIOYHHY;

4) HeoAHOPIAHUI peruUB — 0co6a Mic/Is 3acy/PKeHHs 3a Ie-
PLUXI 3JI0YUH BYMHSAE JPYTUi HEOLHOPIJHUHN 3JI0UMH;

5) ogHOpiAHMN peLUAUB — BUMHEHHS Mic/s 3acyJKeHHs 3a
NepIIUH 3JI0YUH OJHOPIZJHOTO 3JI0YHHY;

6) cnelliabHUM pelMIUB — IOBTOPHE BUMHEHHS Mic/s 3acy-
JPKEeHHS 3a eplIMi 3JI0YMH TAaKOTr0 K 3JI0YHHY;

7) 0co06J1MBO HeGe3MeYHU peluuB — BUMHEHHS MicJs 3acy-
JPKeHHd 3a 3JI0YMH IEeBHOTO BUAY | TAXKKOCTI HOBOTO BKAa3aHOIO B
3aKOHi TOTOXXHOT0, OJHOPiZHOT0 260 HEOJHOPITHOTO 3/I0YHUHYL.

Taka ksacudikariisi 3ac/iyroBye Ha yBary, IpoTe 3 HEl0 BaXKKO
MOTOJAUTHUCH, OCKIJIBKU B LIbOMY IOJi/i HEMa€E €AUHOI MiJACTaBU KJa-
cudikanii - yaeHui noksas y ii ocHOBY pi3Hi kpuTepii. flk 3a3Have-
HO B CIlelliaJIbHIH JiTepaTypi, 0/Hi€I0 3 BUMOT MPaBUJbHOI KJIacHu-
¢ikauii € Te, 10 MO/ MHOXXWHU HA TPYNH MOBUHEH 311l ICHIOBATH-
cs1 3a oJiHi€10 03HaKoI0Z. OTXKe, Kiacudikallis MOBUHHA BiJI0yBaTUCh
3a OJ[Hi€I0 iCTOTHOIO 03HAKOIO, KA i MoXKe 6yTH BU3HAHA MifAcTa-
BOIO il IpoOBeJieHHA.

P. Taniak6apos, M. EdimoB, E. ®posioB MOBTOPHICTh 3J10YHU-
HiB NMOJI/NAIOTbL Ha JBa BU/JU: NOBTOPeHHS (MOBTOPHICTb y BY3b-
KoMy 3HaveHi) i peuugus. Ili TOBTOpeHHSM 3JI0YHHIB BOHHU PO-
3yMilOTb BUMHEHHSI 0COOOI0 /10 3aCyAKeHHs OiJibllle 0JJHOTO pasy
TOTOXXHHUX 3JIOYMHIB, a y BUNaJKaxX MepeZ0adyeHUX 3aKOHOM — OJI-
HOpiAHUX 3/104MHIB. Penuaus, Ha IXHIO AYMKY, — Lle BYNHEHHSA HO-
BOTO 3JIOYUHY 0C06010, IKa BiI6yBae nokapaHHs a6o Bif6y./a no-
KapaHH$, ajie 3a HagBHOCTI cyauMocTi. CBO€I 4epromw, NoOBTOPEH-
H{ 3JIOYMHIB BU€eHI NO/i/ISIIOTh HA 3arajibHe, KBaJidikytode i HE06-

1 Tkewenuagze I. T. OTBETCTBEHHOCTb IPU COBOKYITHOCTH MpPECTYILJIEHUH
110 COBETCKOMY YTr0JIOBHOMY IpaBy: aBToped. AUCC. HA COUCKaHUe YYeHOH cTe-
neHU KaHzA,. lopuj. Hayk / I.T. Tkewennagze. - Touaucy, 1961. - C. 10-11.

2 MlonoBuy M. B. Knacudikanisa / M. B. [lonoBuy // YkpaiHcbka pafsiHCbKa
ennukaonenisa. - T. 5. - K. : YPE, 1980. - C. 217.
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XiJlHe, a peluIUB - Ha 3arajJbHUH, crelialbHUN i 0CO6GJUBO He-
Ge3neyHuitl.

Ha aymMKy 3rafiaHux TpbOX HayKOBLIB, 3arajibHe IOBTOPEHHA
3JI0UUHIB BpPaxOBYEThCA fIK OOTsHKyr4a 0o6CTaBUHA Mij 4ac mpu-
3HaueHHs MoKapaHHSA. [IoBTOpeHHS fIK OOTsKyloua 0GCTaBHHA He
MOXKe BPaxOBYBaTHUCb B THUX BUIAJKaX, KOJM BOHO 3a3HaueHe K
O3HaKa CKJaJly 3JI0YHHY. 3arajibHe NIOBTOPEHHS YyTBOPIOIOTD JIUIIE
TOTOXHIi CycniJIbHO He6e3neuHi JissHHA. 3BiJicKH BUILIMBAE Te, 10
BYMHEHHA OJHOPIAHUX 1 pI3HOPIAHUX NOBTOPHUX 3JI04MHIB A0 L[bO-
ro niABUAY He BX0JATb. OHOPiAHI 3/I0YMHU MOXKYTb YTBOPHOBATHU
NOBTOPHICTb 3JIOUMHIB TOJi, KOJIM BOHHU SIK KBasidikyroda o3HaKa
npsMo nepeAdavyeHi 3aKOHOM, a Pi3HOPIAHI 3/I0UMHU MOXKYTh CKJIa-
JlaTU MOBTOPHICTh Yy BUMAKAX, KOJIU 3a MepIIHUi 3JI04UH 0coba Oy-
Jla 3acy/pkeHa. Hampukiaz, ko oco6a BUYMHMUIIA Ipabixk, 3roJjoM
p036iit a60o xyJIiraHCTBO, a OTIM 3HOBY I'pabiXk, TO 1ie He CTAHOBUThb
NOBTOPHOCTI 3JI0YMHIB, Ha [IePEKOHAHHA BHUIlle3a3HAYEeHHUX YIYEHHUX.
lle mo/sokeHHA He BiANOBiJA€E YUHHOMY 3aKOHOZABCTBY I TOMy He
MOKe OYTH NPUHUHATUM.

KBanidikyroye MoBTOpeHHS CKJIAJAI0Th TOTOXHI i mepejoda-
YeHi KpUMiHaJIbHUM 3aKOHOM OZHOPiiHI 3JI0YUHH.

Oco61MBicTh HEOOXIJHOTO MOBTOPEHHS MOJIATAE B TOMY, L0
BUMHEHI [JiTHHA pO3rJA[aloThCs He K 3JI0UYMHHY, a K NPaBoNopy-
meHHs. Heob6xigHe NOBTOpeHHs NepeTBOPIOE aJMiHiCTpaTUBHe,
JUCLMIIIHApHE NpaBONOpYLIeHHs Ha 3/04dH. OfHaK, MpU Heob-
XiJHOMy NOBTOpPEHHI HM3Ka TOTOXXHHUX J[AifiHb YTBOPIOIOTH JIMILIE
OJIMH 3JI0YMH, TOMY Lieil BU/| IOBTOPEHHS 3HAaXOAUTbCS 3a MeKaMU
MHOXXUHHOCTI 3/I0YMHIB i B3araJjii He CTOCY€ETbCA IOBTOPHOCTI.

[IpukyiaioM HEOOXiAHOTO MOBTOPEHHS Moxe O6yTu 4.1
cT. 337, cT. 391, u. 2 cT. 407 KK Ykpaiuy, ki nepeabadaroTb KpUMi-
Ha/IbHY BiJINOBiIa/IbHICTh MPU aiMiHICTPAaTUBHIN a60 JUCHUIIIHA-
pHil nperoauUIiii.

10. H. I0mkoB po3pi3Hs€ ABa BUAY MOBTOPHOCTI: BJIACHE MO-
BTOPHICTb (IIOBTOPEHHS), MiJ KO po3yMie BUMHEHHS 0C0600 TO-

1 Tannak6apoB P. MHOXXeCTBEHHOCTb MPECTYNHbIX JeHUH KaK UHCTUTYT
COBETCKOI'0 yrosioBHoro npasa / P.Tanuak6apos, M. E¢umos, E. dposos //
CoBeTckast octunus. — 1967. - Ne 2. - C. 5.
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TOHUX 3JI0YMHIB, | peluAuB - BYMHEHHHA 3JI0YMHIB Iicas 3acy-
JUKeHHd. flk BUJHO, KpUTEpieM poO3NOJily Ha BHJAMW BiH BH3HA4a€
TOTOHICTb 3JIOYMHIB JI0 YU NicJIA 3aCyKeHHs. A IOBTOPeHHA 10-
JIN€ 3aJIe)KHO BiJi 3aKOHOJABYOTO BH3HAYE€HHA — HeOJHOpPaso-
BIiCTB, CUCTEMAaTHUYHICTb Ta y BUTJIsA/] IpOMHUCTyL.

0. 0. KpacikoB BBakag, 1110 BU3HAYAOYMU BU/IM MOBTOPHOCTI
3JI0YMHIB, MOTPi6HO, HacaMIiepe, 3BEPHYTUCS 10 iX TpaBoOBOI per-
JlaMeHTalii. ¥ 3B’A3Ky 3 UM BiH BHUJI/ISE ABA BUAU MOBTOPHOCTI
3JIOYUHIB:

1) NOBTOPHICTB 3/I04MHIB, siKa NepeAbayeHa 3arajbHOI 4ac-
TtuHOoI KK;

2) IOBTOPHICTB, 1110 nepeabadeHa 0co6nBor0 yacTuHOW KK2.,

Taka gudepeHnianis NOBTOPHOCTI 3yMOBJIeHA BiHECEHHSAM
HOpM, sKi il perslaMeHTyIOTbh, 0 3arajbHoi i Oco6/iMBOi YacTuH
KpuMinasibHOro KojeKkcy. 3arajibHa 4YacTHHA Iepef0avyaE IoJio-
»)KeHHA PO NOpAOK IpU3HAaYeHHA [I0KapaHHA NIPY BUMHEHHI JieKi-
JIbKOX 3JIOYUHIB, NIpO MiBULIEeHHA BiANOBiaJbHOCTI IPU MOBTOP-
HocTi 3/104KHIiB. B Oco6/iMBii YacTHHI MOBTOPHICTh NepejbadeHa
K KBasidikyroda 03HaKa KOHKPETHHUX CKJIAJiB 3/I04MHIB. [IoBTOp-
HicTh B Oco6JiuBil yacTuHi KpuMiHasibHOrO KOJlEeKCy BIJIMBA€E Ha
kBasidikalito cycnibHO Hebe3neyHuX AisIHb i, BiANOBiAHO, HA Mipy
MOKapaHHA 3a BYMHEHHS NOBTOPHOIO 3JIOYUHY. Y THUX BHUNALKaAxX
CaHKLisl cTaTel nepefbaydae 6inbll cyBOope MOKapaHHs, HiXk 3a aHa-
JIOTIYHU Y 3JI0YWH, BUMHEHUH BHEpIIIE.

[MonoxenHss HopM Oco6sMBol yacTuHU KK mpo moBTOpHICTh
3JIOUYMHIB MOMMUPEHO JIKILle HA BUNAJIKH, IKi IPsMO nepej6adeHi B
HbOMY, L0 BHUKJIIOYAE MOMXJIMBICTb IX BUKOPUCTAHHA NpPU IHIIUX
KOMOiHaI[ifIX MOBTOPHOTO BYMHEHHs 3JiounHy. HopMu 3arasbHOi
YAaCTHHHU He 06MeXeHi B 3aCTOCOBaHHI i MalOTh 6isbily chepy BU-
KOPHUCTaHHS.

10. O. KpacikoB BBakae€, 1[0 MOBTOPHICTb, siKa nepejibadyeHa
3arasbHow yacthHO KK, MicTUTB y co6i Taki MOHATTS, IK BUU-

1 HOmkoB 0. H. MHOXeCcTBeHHOCTb NMPECTYNHBIX AesTHUH: BONpoChl KBaTUdHU-
KalM¥ NpPecTyNJeHUH M Ha3HayeHWsl HaKa3aHMs: aBToped. JMCC. HA COMCKAaHHe
y4eHoH cTeneH. KaHA, ropua. Hayk / 0. H. IOumkoB. - CBepasioBck, 1974. - C. 12.

2 Kpacukos 0. A. MHO>XeCTBEHHOCTb NPECTYIJIEHUH: NOHATHE, BUJbI, Ha-
kasyemocTb / 10. A. Kpacukos. - M. : BIO3H, 1988. - C. 19.
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HEeHHs 3JI0YMHY 0C000M0, [0 paHillle BYNHUJIA O/ b-IKUH 3JI0UHH,
pelyauB i peasibHy CYKYINHICTb 3/104MHY. [lOBTOpHICTH, AKa nepen-
6auyeHa Ocob6suBoto yacTuHow KK, BUpakeHa B HeOJHOPA30BOCTI,
MOBTOPHOCTI 3/I0YUHIB (MOBTOPHICTh Y By3bKOMY 3HA4yeHHi), cHcC-
TEeMaTUYHOCTI, BYNHEHHS 3/I0YUHY ¥ BUIJIAAI IPOMHUCIIY Ta Y CIeLi-
aJIbHOMY peLu/uBil.

3aseXHo Bii HOPM KpHUMiHAJBLHOTO 3aKOHOJABCTBA,
. T. KpuBoJianoB Takox Kjiacu¢ikye NOBTOPHICTh 3/JI0YUHIB BiJIo-
BifHO mo0 3aranbHoi Ta Oco6iMBoi YacTuH2. Oco6UBICTD HOro KJa-
cudikarii mossirae B ToMy, 110 BiH Ha3WBa€ il MIOBTOPEHHSM, a He
NOBTOPHICTIO, BIJHOCAYH [I0 Hel Jiulle BUMIaJKH, KOJIY [iBa 3JI0YMHU
YU Ginblile BUYMHSAIOTHCS BUHHHUM JI0 3aCy/pKeHHs Horo xo4a 6 3a
OJIVH i3 HUX, TOOTO /0 BUHECEHHS] 06BUHYBAJIbLHOI'0 BUPOKY 3a MO-
nepeaHii 3J1I0UMH.

BucyBaloTh TakoX sIK KpuTepii kiacudikauii KpuMiHaibHO-
IpaBOBe 3HAUeHHs | BU3HAYalTh NOBTOPHICTD, NepefbavyeHy 3ara-
JbHOI0 Ta OCc06/IMBOIO YaCTHHAMUY, SIKa Ma€ Miclie, KoJIM 0coba micis
BUMHEHHS 3JI0YMHY, 3a SIKUM 30epiraoTbcsl KpUMiHaJbHO-NIPaBOBi
HacJliiku, BUnHg€ HoBuUl 3s04uH3. T. E. KapaeB sk kputepiil kia-
cudikarii 6epe pi3Hi MpaBOBi HACTIAKH KOXKHOTO 3 BUJiB MHOXHH-
HocTi 3/10yKHiB* BiH moginsie 3arajibHy NOBTOPHICTL Ha MOBTOP-
HICTh 3JI0YMHIB, IKa XapaKTepHU3yETbCA Pi3HOYACOBMM BUYUHEHHSAM
He MeHIlle, 9K /iBa TOTOXHI Y OJHOPIJHI 3JIOYMHH, KOJIH Lie IPAMO
nepes6ayeHo 3aKOHOM, a IPU HEOJAHOPA30BOCTi, CUCTEMATUYHOCTI
¥ MPOMHUCJIi — TOTOXHI 3JI04MHH, BUMHEHI O/IHi€EI0 0c06010 3a BiACy-
THOCTI QaKTy 3acy/>KeHHs. Y TOH e yac yueHUH BUJIISAE K OKpe-
MUM BH/, crielialbHUN penuauB (MopiBHIOE Horo i3 kBasidikoBa-
HHUM BHJIOM MOBTOPHOCTI), @ TaKOX peasbHy CYKyMHICTb, [0 sIKOi

1 Kpacukos 0. A. MHOXXeCTBEHHOCTb NpeCcTyIJIeHUH: OHATHE, BU/bI, Ha-
kasyemocTb / 10. A. Kpacukos. - M. : BIO3H, 1988. - C. 19.

2 KpuBoJianoB I'. T. MHO>XeCTBEHHOCTb NPECTYIJIEHUH N0 COBETCKOMY yIoO-
JIOBHOMY NIPaBY U YCTaHOBJIEHUE ee NPU3HAKOB OpraHaMH BHYTPeHHMUX Jes /
I.T. KpuBosanos. - M. : MCCIIIM MB/] CCCP, 1989. - C. 17-18.

3 CoBeTckoe yroJsioBHoe mnpaBo. YacTb O6wmias: ydye6Huk / B.B.3xapaBo-
Mbic0B, M.A. Tenbdep, [L.U. T'pumaes u ap. - M. : I0pugudeckas auTepaTypa,
1982. - C. 252-255.

4 Kapaes T. E. [loBTopHOCTb npectymienuit / T. E. Kapaes. - M. : Opuauue-
cKag JIuT., 1983. - C. 24.
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3apaxOBy€ BUYMHEHHS1 PIZHOPIAHUX 3/I04MHIB a6o U OAHOPIAHUX,
SKII0 ocoba paHillle He 3aCy/XKyBaJslach 3a XKO/JieH i3 HUX, a 3arajb-
HUH peliu/MB — 3a HAABHOCTI TaKHX XK€ YMOB, 32 BUHATKOM HasABHO-
CTi CyAUMOCTI 3a OJIUH i3 IJUX 37I049HMHil.

Ha pymky B./l. ®iniMOHOBa, MOBTOPHICTE NOAINAETBCA HA
TPU BUJU: NTIOBTOPHE BUMHEHHA 3JI0UMHIB 10 3aCy/pKeHHA 3a Iep-
MK 3JI04UH, TIOBTOPHE BYMHEHHS 3JIOYMHY MicJd 3acyJKeHHs 3a
nepuIMy 3/I04MH i 3MilIaHUM BU/J| TOBTOPHOCTI, IKUN 06’€AHYE ABA
nonepeaHi BuauZ. B. [1. MasikoB He BU3Ha€ 3MillIaHOTO BU/Y MOBTO-
pHocTi 3/104MHiB. KoJsin oco6a mic/is 3acy;PKeHHSI BUMHSAE 1BA YU 6i-
Jibllle CyCIiJIbHO HebGe3MeyHuX JisiHb, TO Ma€ Micle Jpyruil BUJ 1o-
BTOPHOCTI, a caMe peLuauB3.

B.Il. MasikoB sk oOcHOBY kJacudikalii BUJiB MOBTOPHOCTI
3JIOYUHIB NPOIIOHYE BUKOPUCTOBYBATH pi3Hi KpUTepil. AK oAuH i3
HUX BUCYBAa€ XapaKTep BUMHEHUX [ifHb, 1[0 YTBOPIOWTH MOBTOP-
HiCTBb i po3nojiside iX Ha:

— IOBTOPHICTh TOTOXKHUX 3JI0YMHIB, IKY B JeAKHUX BUNAJKaX
BPaXOBYIOThb fIK KBaJi}iKyrouy 03HaKy, a B iHIIMX BOHA € JiulIe 06-
TSKYIOUO0I0 06CTaBUHOK MPY MPU3HAYEH] TOKapaHHS;

- IOBTOPHICTh OJHOPIAHUX 3JIOYUHIB, IKa NPSAMO BKa3aHa B
3aKOHi, TaKOXK Ma€ 3HAYEHHS K KBalipikywoua 03HAKa, a B iHIIUX
BUIIA/IKaX — 00TsKyl04a 06CTaBUHA MPU MPU3HAYeHi MOKapaHHs;

— IOBTOPHICTb Pi3HOPIAHUX 3JI0YUHIB, 10 BPAXOBYETHCA AK
00TsKyl04a 06CTaBMHA NpHM3HAUYeHHS TOKapaHHA

llle ogiHKUM KpuUTepieM AJis KJaacudikaiii TOBTOPHOCTI € Ha-
SIBHICTb YU BiZICYTHICTb 3acy/XKeHHSI 0COOU 3a BUMHEHHS 3JI0YUHY.
TyT BUAINAIOTE iBa OCHOBHI BUJY IOBTOPHOCTI 3JI0YHHIB:

1 Kapaes T. E. [loBropnocTb npectrymienuii / T. E. Kapaes. - M. : IOpuguye-
ckas JuT., 1983. - C. 26-27.

2 @unumoHoB B. /I. O611ecTBeHHasi OMaCHOCTb JIMYHOCTH OT/IeJIbHBIX KaTe-
ropuit NpecTyNHUKOB U ee YyroJIOBHO-NpaBoBoe 3HayeHue / B. /l. PUIUMOHOB. -
Tomck, U3a-Bo Tomckoro yuusepcureta, 1973. - C. 30.

3 MasikoB B. I[1. MHOXXeCTBEHHOCTb NPeCTyIJIeHUH U ee GOpPMBI 110 COBETC-
KoMy yrosioBHOMy npaBy / B. Il. MankoB. - Kazaus : U31-Bo Kasan. yH-Ta, 1982. -
C.56.

4MaskoB B.Il. I[loBTOpHOCTb NpecTyNJIeHUH: MNOHATHEe W YroJOBHO-
npaBoBoe 3HadeHue / B.Il. Mankos. - Kasaub : U3a-Bo Kasan. yH-Ta, 1970. -
C.97-98.
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1) mOBTOPHICTh 3JI0YMHIB, KA He MOB’s3aHAa 3 MOIepeaHiM
3acCy/I)KeHHSM 0cobu;

2) NOBTOPHICTh 3JIOYMHIB Mic/as 3acy/KeHHSIM 3a padille
BUYMHEHHH 3/I0YHH.

CBO€10 4eprow, NOBTOPHICTD, He MOB’sI3aHy 3 NoMNepeiHIiM 3a-
cymxeHHaM, B. [1. MaskoB nofijisie 3a/1eXHO BiJj XapakTepy BUYUHe-
HUX 3JIOUMHIB Ha HEOJHOPA30BiCTb (BUMHEHHSI TOTOXXKHUX 3JIOUU-
HiB, 110 MOJAIISAETHCS 3aJIEXKHO BiJ, KiIbKOCTi BUMHEHMX JIill Ha cuC-
TEMaTHUYHICTb Ta BUMHEHHS 3JIOUUHY Y BUVISAAI IPOMUCIAY) Ta Cy-
KYIMHICTb 3JI0YUHIB (10 K01 BiIHOCUTD peasibHy CYKyNHicTh)?.

Ak kpuTepiit knacudikanii moBTopHUX 3104MHIB B. [1. MasikoB
HaBOAUTb GOPMY BUHH Ta BUOKPEMJIIOE TIOBTOPHICTB:

- YMHUCHUX 3JI0UYMHIB;

- He0OEepEeXHHUX 3JI0UYUHIB;

- pi3HUX 3a pOpPMOI0 BUHU 3/I0YHHIB.

Jlo peui, nepii ABa KpuTepil BUKOPUCTOBYIOTH U iHIII BYeHi.
CkaxxiMo, 3a KpUTepieEM HasiBHOCTI NOMepeAHbOl CyJAUMOCTI BUZI-
JIAIOTH NIOBTOPHICTDb 3/JI0YMHIB, AKa:

1) He noB’sA3aHa i3 3acy/>keHHsM Cy6’eKTa 3a paHillle BUMHe-
HUM 37104MH (PaKTHYHA TOBTOPHICTD);

2) mop’si3aHa i3 3acy/PKeHHSM 3a paHillle BYNHEHUH 3/104MH
(peuu B 3/109MHIB).

@®aKTUYHY NOBTOPHICTh MO>XHA BU3HAUUTH fIK Taky opMy
MHOXHWHHOCTI, 1110 NOJIATAE Yy BUMNHEHHI KiJIbKOMAa OKpEeMUMH [idH-
HSMM B pi3HMU 4Yac (a6o B pi3HUX CUTYaIlifix) KiJIbKOX TOTOXXHHX,
OZTHOPIIHUX ab0 Pi3HUX 3JIOYMHIB, 3a KOJIEH 3 IKUX — Ha MOMEHT
BUMHEHHS OCTaHHbOTO JisIHHS — 0c006a He OyJia 3acy/KeHaz.

CyTHicTh GaKTHYHOI MOBTOPHOCTI PO3KPUBAETBHCS Uepe3
aHaui3 ii BU/IiB, IeBHUM xXapaKTep 3JI0YUHIB, sKi ii yTBopro0Th. Pa-
KTUYHA NNOBTOPHICTb MOJINAETHCA HA NOBTOPHICTb TOTOXHHUX 3J10-
YUHIB Ta NOBTOPHICTh OAHOPiAHUX 37104MHIB. CaMe B 4. 1 cT. 32 KK
YkpaiHu HaeTbcs Mpo NOBTOPHICTh TOTOXXHUX 3JI0YUHIB, TOOTO Ne-
penbdayeHUX OJHIEI X cTaTTelo ab6o yactuHoto ctaTTi KK, a B 4. 3

1 Masnkos B.II. [IoBTOpHOCTb NpecTyIJIEeHUH: TOHSATHE U YTOJ0BHO-IIPAaBOBOE
3HayeHue / B. Il. MankoB. - Kasaub : U31-Bo KazaH. yn-Ta, 1970. - C. 98.

2 CrpmxeBcbKa A. A. BusHaueHH$ 3MiCTy NOHATTS «IIOBTOPHICTb 3JIOYHHIB» /
A. A. CrpwxeBcbKa // [IpokypaTypa, 110A1Ha, AepxaBa. — 2004. - Ne 5. - C. 58.
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cT. 32 KK YkpaiHu - npo NOBTOPHICTb OJHOPiAHUX 3JI0YMHIB, e-
penbavyeHux y pisHux ctaTTax OcobsnBoi yactunu KK Ykpainu. i
BU/IU NIOBTOPHOCTI 3JI0YMHIB I'PYHTYIOTbCA Ha HOpMax KpUMiHaJ/b-
HOT'0 KOJIEKCY, /le TIOBTOPHICTh 3a3HaveHa K KBajidikytoua 0o3Haka
a60 06CTaBHHA, KA 00TSKYE MOKApaHHS.

Y Hayni KpyUMiHa/JIbHOI'O NIpaBa NMOBTOPHICTb TOTOXHUX 3J10-
YUHIB Ha3UBalTh YUCTOK MOBTOPHICTIO, a NOBTOPHICTb OAHOPIJ-
HUX 3JI0YMHIB — 3MilaHo0L

KpimM TOro, moBTOpPHICTh TOTOXXHUX 3JI0YMHIB, 3a BITUM3HA-
HUM KpHUMiHaJbHUM 3aKOHOJaBCTBOM, fKe [JifJIO paHille, ONUCyBa-
Ji1 no-pisHoMy. [lopsaj 3 TepMiHOM MOBTOPHICTb 6YJI0 BXKUTO HEOJ-
HOpA30BiCTb, CUCTEMATHUYHICTb | BYMHEHHHA 3JIOYUHY Y BUIJIAAL
MIPOMUCIY, L0 € BUJAaMU NIOBTOPHOCTI TOTOXXHUX 3JIOYUHIB. Y clie-
Lia/sbHiN JMiTepaTypi BKasyBaJoCh Ha Pi3Hi TpyAHOLi, 1[0 BUIJIHU-
BaJIM i3 3apOBa/PKEHHS TaKoi Kiaacudikariiz.

3rigHo 3 yuHHUM KK Ykpainy, i BUiu NoBTOPHOCTI He Iie-
penbaveHi sik kBasidpiky04i 03HaKHU OKpEeMHX 3JIOUUHIB. 3 TOT/AAY
3aKOHO/ZaBUYOl TexHIKH, BXXMBaHHA B 3aKOHI TOTO CaMOTroO MOHATTA
3a I0NIOMOr010 pi3HUX TEPMiHiB HEe Ma€E HAyKOBOI'0 OGI'PYHTYBaHHS.
Tomy, 3arasiom nosioxkeHHs KK Ykpainu oLiHIOI0Tb CXBabHOS.

lllo cTocyeTbcst TEPMiHA «CUCTEMATUYHICTb» (HAMpUKJIAZ, 4. 1
cT. 120, 4. 1 c1.390 KK Ykpaiuu) i «HeogHOpazoBicTb» (cT. 434 KK
Ykpainu), To Jeski BUeHi BBaXKarOThb, 1[0 MiJi HUM Tpeba po3yMiTH
BUYMHEHHs [IeBHUX Jill 6LIbLI HiXK ABA pa3y, 60 B OCTAHHbOMY BUIIAAKY
Mag€ Micle «3BU4YalHa» NOBTOPHICTE. [IpoTe BUKOpPUCTaHI B YUHHOMY
KK TepMiHuy, siki 103Ha4alOTh CUCTEMATUYHICTb Ta HEOLHOPA30BICTh,
He XapaKTepU3yKTb [I0BTOPHICTb K BUJ, MHOXXWUHHOCTI 3/JI0YMHIB, Ha
BiIMiHHY BiJ aHasoriunux TepMiHiB B KK 1960 p. 3 uboro npusoay
B. 0. HaBpoubkuii 3a3Hayag, 0 Li TEPMiHU BKa3ylOTb Ha HasBHICTb
MOBTOPEHHA JiHb K YMOBU KPUMiHAJIbHOI BiiINIOBia/IbHOCTI 3a IIpo-

1 Bypuak ®. I'. KBanudukauus npecrynaenuit / ®.I'. Bypuak. - K. : [Tosut-
usjaat Ykpaunsl, 1985. - C. 128.

2 Yy6apes B. JI. MHoropasoBasi pecTyIlHasi AesTeJbHOCTb U YTrOJIOBHBIN
3akoH / B. JI. Yy6apes // F'ocyaapcTBo u mpaBo. - 1992. - Ne 12. - C. 71-79.

3 KpumMmiHasibHe nmpaBo YKpaiHU. 3arajibHa 4yacTHHA: NiApPyYHUK / 3a pep.
M. I. MenbHUKa, B. A. KnumenTa. - K. : Opuguuna gymka, 2004. - C. 175.

4TaM camo. - C. 176.



Po30din 2.
3MicT Ta 06CAr NOHATTA NOBTOPHOCTI 3M104UHIB 95

CTUH BU/ 3JI0YMHY. |[HaKIlle KaXKy4H, KO>XKHe OKpeMe JlisiHHS, IKe YTBO-
PIOE CHUCTEMATUYHICTb YU HEOJHOPA30BiCTb, He CTAHOBUTbL CO6OIO
3JIOYUH, BIAIOBiHA KIJIbKICTh AiAHb TaKO0 He BKa3ye Ha HaABHICTb
MHO>KUHHOCTI 3JI0YMHIB, OCKIJIbBKM 3JI0Y4MH NIPU LbOMY BYMHSETHCS
OJUH. 3/I0YHMHH, O3HAKOIO SKUX € CUCTEMATUYHICTb YU HeOoJHOpPa3o-
BiCTb BYMHEHHSI BiANOBIIHUX JisiHb, CTAaHOBJIATb COGOI0 PiZHOBU/I
NPO/IOBXXYBaHUX 3/104MHIBL

M. 1. KopxaHCbKuii Ik KpuTepiii kiacudikarii MoBTOPHHX 310~
YMHIB BKa3y€ KpMMiHaJIbHE 3aKOHO/IAaBCTBO YKpaiHH i moAise il Ha:

1) o6¢cTaBuHy, 10 06TsXKye nmokapaHHs (m. 1 4.1 cT.67 KK
Ykpaiuu);

2) kBaJtipiKyrouy 03HaKa 3JI0YMHY, 10 epejbadeHa CTaTTs-
mu Oco6iuBoi yactuau KK2.

M. M. Kop»kaHCbKuUi 3a3HaYaE, 110 HAsABHICTh y YUHHOMY 3aKO-
HO/IABCTBI [IMX IBOX BU/iB IOBTOPHOCTI IPU3BOJUTB [0 IX KOHKYpEH-
il. BupilyeTbcss BoHa Ha KOPUCTb NMOBTOPHOCTI fIK KBasidikyrodoi
o3Haku. [lnenym BepxoBHoro Cyy YkpaiHu BKas3aB, SIKIIO siKach i3 06-
CTaBWH, HaBeJleHUX y 4. 1 cT. 66, 4. 1 cT. 67 KK Ykpainu nepebadeHa y
cratTi Oco6/IMBOI YaCTUHU LBOTO KOJEKCY SIK O03HAKa 3JI0YMHY, L0
BILIMBA€E Ha Horo kBasidikaliio, cyJ, NpU3HA4Yalo4u MOKApaHHs, He
MO2Ke 11le Pa3 YpaxoBYBaTH il K NOM SIKILYI04y a60 00TSHKYIOUy MOKa-
panHs o6cTaBuHyS. M. U KopsxaHCbKMil BBaX<ae, IO TakKe pillleHHS
3yMOBJIEHE THM, 1[0 Yy BUIaJKax MOBTOPHOCTI K KBasidikyroyoi
O3HAaKMU 3JIOUMHY MiABUIIEHY CYCHiJIbHY Heb6e3Me4yHiCTb 1 TKKICTh
3JI04UHY BKe BpaxoBaHoO y cTatTTi OcobsauBoi yactunu KK, a Tomy He-
Ma€ NoTpe6H e pa3 6paTH iX 10 yBaru mpy NpuU3HaveHi MoKapaHHs*.

[ToBTOpHICTB sIK KBaJIiQiKy04a 03HAKA 3JI0YMHY, L0 BCTAHO-
BJIeHa B 6aratbox ctaTTax Oco6smBoi yactuHu KK, Mae 3HauyeHHs

1 HaBpoubkuit B.0. OcHOBM KpHMiHa/lbHO-IpaBoBoi kBajidikauii /
B. 0. HaBpoubkuil. - K. : FOpinkom IuTep, 2006. - C. 355.

2 Kopxancekuit M. M. Kanidikania snouunis / M. H. Kopxancekuit. - K. :
IOpinkom InTep, 1998. - C. 23-25.

3Ilpo mpakTUKy NpU3HAYeHHA CyJaMHU KpHUMiHAJbHOTO IOKapaHHA:
noctaHoBa [lneHymy BepxoBHoro Cyny Ykpainu Bim 10 rpyauns 2004 p. //
Bicuuk BepxoBHoro Cygy Ykpainu. - 2003. - Ne 6. - C. 14-20.

4+ Kopxancbkuit M. M. Kanidikania snouunis / M. H. Kopsxaucokuit. - K. :
IOpinkom InTep, 1998. - C. 25.
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rOJIOBHUM YUHOM JJ1s1 KBasidikanii gissHHsA. [IeBHUH 37I04MH MOXKe
kBasipikyBaTHCSA 3a BiZINOBIIHOK KPHUMiHAJbHO-PABOBOK HOP-
MO0 K IOBTOPHUH JIMILIE B TAKMX BUNAJKAX:

1) skmo ocoba BYMHUIIA /IBA i Oisiblile 3JI04YUHIB, epeabade-
HUX 1[i€10 KPUMiHaJIbHO-TIPAaBOBO HOPMOIO;

2) AKILO LT HOpMa MiCTUTb 03HAKY MOBTOPHOCTI BYUMHEHHS
L[bOT'0 3/I0YMHY;

3) AKI0 He MUHYJM CTPOKHU NPUTATHEeHHS Liei ocobu 1o
KpUMiHaJIbHOI Bi/jTOBiAa/IbHOCTI 3a nepiuyii (monepe/iHii) 3/109HH,
abo sk 0coby He GyJso 3BiJIbHEHO HAa 3aKOHHUX NificTaBax Bif
KpUMiHa/IbHOI Bi/[TOBiIa/IbHOCTI 32 MepUIMH 3/71041H, a60 AKIO CY-
JUMICThb 3a MepPIIUM 3JI0OYUH II[e He 0YJI0 3HSATO YU MOralieHo.

B. 1. TkaueHKO 3aJieXKHO BiJi XapaKTepy BYMHEHUX 3JIOYUHIB
pO3pi3HS€E MOBTOPHICTH:

- OPUAYHO TOTOXKHUX 3JI0YMHIB;

- OJHOOO’EKTHHX 3JI0YHNHIB;

- pi3HOPOG’EKTHUX 3JI0YHHIB.

3ajie’kHO BiJi MiHiMaJIbHOI KiJIbKOCTi 3/I0YMHIB BUALJISIE IMO-
BTOPHICTB, fIKa CKJIaJIa€ThCA i3:

— IBOX 3JIOUYHHIB;

- TPbOX 3JI0YHHIB (HEOJHOPA30BiCTh);

- 4YOTUPbOX i GiJIbIIIe 3/I0YMHIB (CUCTEMATHUYHICTD);

- 'sATH i 6Gisible 3JI04MHIB (IpoMuUce).

3anexHo Bifi OpMH BUHU OBTOPHICTb 3JI0YMHIB MO/LJISIE Ha:

— IOBTOPHICTD TIJIbKHU YMUCHUX 3JI0YUHIB;

- MIOBTOPHICTb | yMUCHUX, | He06epeXKHUX 3/7104MHIBL.

Taka kacudikallis pakTUYHO MOBTOPIOE BUILlEHABEIEHI, AKi
HaM6isbII MoMmKUpeHi B HAayLli KpUMiHAJIBHOTO MTPaBa.

0.1. KupusieHKO HaWBaXKJUBIIIUM KpuUTepieM kiacuikairii
BU/iB NIOBTOPHOCTI 3JIOYUHIB BBaXKa€ YUHHE KpUMiHa/IbHe 3aKOHO-
JaBCTBO, fIKe BM3HAYa€ 3arajbHy Ta CHelia/bHy NOBTOPHICTb. Y
NepIIOMy BUIIaJKy, HAa JyMKYy HayKOBL, IOBTOPHICTb HE KOHKpe-
TU3YETHCS 32 XapaKTepoM BYMHEHHUX il — Ile MOXKyTb OYTH pi3Hi

1 TkaveHko B. U. [ToBTopHOCTb npecTtynienuii / B.U. TkaueHnko // 3ajauu u
Cpe/cTBa YroJIOBHO-IPABOBOM OXpaHbl COIMAJbHO-001eCTBEHHbBIX OTHOIIIe-
HUi. - M. : U3a-Bo BIO3Y, 1983. - C. 95-96.
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36iry, a roJIOBHUM € Te, O paHillle BUNHEHUH 3JI04UH OYB yMHC-
HuN. Takui BUJ, NOBTOPHOCTI B TeOpil KpUMiHA/JIbHOTO MpaBa Mpu-
HHATO HAa3MBATH 3arajbHOl0, BOHA MOXe 6YTHU 3aCTOCOBaHa [Ji0 He-
BU3HaueHoro 36iry crateitl. lllos0 cneniasibHOI MOBTOPHIiCTI, TO
BOHA MpsIMO BKasaHa B cTaTTAX OCOOJIMBOI YaCTUHH i BUHTH 3a 1l
Mexi He MokHa. To6TO BOHA clieljia/ibHO NepeibadyeHa B KpUMiHa-
JIbHOMY 3aKOHi, X04a Mii 0lHUM TEepPMiHOM 06’€/IHYE KiJbKa pi3HUX
NPOABIB, | TOMY Ma€ Ha3BYy CllelliaJIbHOI IOBTOPHOCTI.

[nmnm kputepieM O. . KupuieHko Ha3uBa€e xapaKTep BYH-
HEeHUX JisiHb, TOMY 1[0 KPUMiHaJbHUN 3aKOH MOB’SI3y€ HasIBHICTb
NOHATTA NOBTOPHOCTI 3 NE€BHUMH KPUMIiHAJbHO-IPAaBOBUMM HacC-
JiKaMH.

0. . Kupunenko 3anponoHyBaB BBecTH B KK Ykpainu sik pis-
HOBH/] MOBTOPHOCTI 3JI0YMHIB KaTeropiro «KpuMiHaJbHUU mpode-
cioHasisam». YueHU# 3a3Havae, 10 «kKPpUMiHaJIbHUH podecioHanisam
SIK collia/ibHe siBUIIe iCHYE i moTpebye HAYKOBOTO AOCJiIPKEHHS... 3
MeTOI0 BJOCKOHAJIeHHA KPUMiHa/JIbHOTO 3aKOHOJABCTBA... BiH BJa-
CTUBUH 3JI04MHISAM-TIpodecioHasaM». /o ocTaHHIX HayKoOBellb Bij-
HOCHUTb, 30KpeMa, 0cib, ski 6e3nepepBHO Ha mpodeciiiHiil ocHOBI
BUMHSIIOTh NEeBHI TOTOXHi a60 OJHOPiAHI 3/I0YMHHY, fAKI KBaTiPiKy-
I0TbCS SIK IOBTOPHICTh UM PElU/IUB 3JI0YMHIB (Hanpukiaz, 4. 2 cT. 185,
4. 2 cT. 201 KK Ykpainu touio). JlocaiHUK BKa3ye, 110 B IbOMY BU-
naJiKy «KpuMiHaJbHUN npodecioHaliaM» He NOBHOI Mipol0 OTpHU-
My€ KpUMiHaJIbHy [IPaBOBY OIiHKY, a ToMy nponoHye B KK BBecTu
KaTeropito KpuMiHasibHUN NpodecioHaniam?z OfHaK, IK HaM BUJA-
€ThCS, /IS PeryJII0BaHHS KPUMiHaJbHOI BiAnoBiganbHoCTi mpode-
CIHHUX 3JI0YMHLIB LiJIKOM focTaTHbO HasiBjeHol y KK Ykpainu pe-
I[U/IUBY, TOOTO MOBTOPHOCTI, SIKa MOB’sI3aHa i3 3aCy/PKEHHSIM.

[ToBTOpHICTb MOXe 6yTH NMOJijJeHa Ha BUAU 3aJIeXKHO Bif To-
ro, Y4 BpaxoBaHa BoHa y cTaTTsax Oco6suBoi yactuHu KK, To6TO 32

1 Kupusenko O.1. Buau noBTOPHOCTI 3JI04MHIB Yy KpPUMIiHAJbHOMY IpaBi
Ykpainu / O. . Kupunenko // BicHuk 3anopisbkoro 1pUAHUYHOTO iHCTUTYTY. —
2001.- Ne 4. - C. 207.

2 Kupusenko O. I. [Ipo noHATTS KpUMiHa/bHOTO npodecioHaniamy sk pis-
HoBuAy noBTopHocTi / O.1. Kupunenko // KpuminaiabHuM Kogekc YkpaiHU
2001 p. (mpo6sieMH, MepCNEKTUBU Ta LIJISIXU BAOCKOHAJEHHS KPUMiHAJIbHOTO
3aK0HO/aBCTBa). - JIbBiB, 2003. - C. 164-166.
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3HA4YeHHsM, fiKe il HaZiae 3akoH. [Ipu nbomy B. O. HaBpoubkuii BU-
IIJIUB:

— IOBTOPHICTB K 03HaKa CKJIaJly 3JIOYMHY. Y TaKOMYy BUNAJ-
KY 3aKOH BKa3y€ Ha BUMHEHHS 3JI0YMHY IIOBTOPHO», «0C0600, pa-
Hillle CyIUMOIO0 33...»;

- IOBTOPHICTB, IKa HE BUCTYIIA€ O3HAKOK CKJIAAy 3JIOYUHY —
peaJibHa CYKyIHICTb 3/I04MHIiB.

Y Hayui kpuMmiHasbHOTO npaBa Pocilicbkoi Penepauii me A0
denepanbHoro 3aKoHy Pociiicbkoi @egepariii Big 8 rpyausa 2003 p.
nijxig 0 BU3HAYeHHS BU/IiB MOBTOPHOCTI TaK0X O6YB HEOTHO3HAY-
HuM. Hanpukiaaz, A. HayMoB Buisisie Tpu ixHi pisHoBUAu: 1) HeoJ-
HOPa30BiCTh; 2) peasIbHY CYKYIHICTh; 3) peluuB2. ABTOPU KOMEH-
tapto fo KK Pociiicekoi @epepanil He BiJHOCATb peasibHY CyKyI-
HICTB 10 pi3HOBU/IB NOBTOPHOCTI, NOSICHIOIOYHU L€ MOXKJIMBICTIO pi-
3HUX NO€JHAHb 3JI0YMHIB, fAKi He BUJiJeH] 3aKOHOJABLIEM ¥ HEO/-
HOPa30BOCTI Ta peljUAMBI 3JI0YHHIB3.

Po3rsigHyBIIM 3a3HauveHi nmo3uuii mogo kjaacudikanii BUAiIB
NOBTOPHOCTI 3/I04MHIB, IOTPiGHO 3ayBaXKUTH, 1[0 KOXKHA 3 HUX Mae
IIpaBO Ha iCHYBaHHS{, OCKIJIbBKH CIpUSE iX cMcTeMaTHU3alil Ta aHaJi-
3y. [esxi HaykoBni, mpumipom I P.Tamiak6apos, M. Edimos,
E. ®posios, I'. KpuBosianoB NoHATTAM i BiZjIOBiJHI TepMiHU Tpak-
TYIOTb Cy6’€KTHUBHO, MOJA0Th CBOI AediHilil, AKUX HeMae y KpuMi-
Ha/IbHOMY 3aKOHO/IAaBCTBi. BOHU TakoX HaBOAATh Kiaacudikaii, ki
He BiAnoBigaTh ynuHHOMY KK.

fAx BUIIMBAE 3 JOCJIPKEHHA, BUJY IOBTOPHOCTI 3JI0YMHIB ¥
JliTepatypi BUAINAMM i 32 AIKUMOCh BU3HAaYEeHHMH O3HaKaMHy, i 6e3
JOTPUMAaHHA 1IbOT'0 BaXJIMBOTO NpaBuJa. Pi3Hi migxoau NpuBOAATH
Jl0 BUZIiJIEHHS Pi3HUX BUAIB MOBTOPHOCTI 3/I0YMHIB. YTiM, 6y/ib-s1Ka
kjacudikailis B Hayli Mae MiANOPSAAKOBYBAaTUCSA MEBHUM, BUPOG-
JIeHUM y Teopii npaBuyaM. HaliBaxvBile A NpoBeJeHHA KJa-
cudikanii - BU3HAYUTU KPUTEPIiM MO/IiJly TEBHOTO SIBUILA HA BU/H,

1 HaBpoubkuii B.O. OcHOBM KpHMiHa/lbHO-IpaBoBoi kBajidikauii /
B. 0. HaBpoubkuil. - K. : FOpinkom IuTep, 2006. - C. 332.

2 HaymoB A. B. Poccuiickoe yrosioBHoe nmpaBo. O61iast 4acTb: Kypc JieKiui /
A. B. Haymos. - M. : BEK, 1996. - C. 319.

3 KomMmeHTapuil k YrosioBHOMYy Kojekcy Poccuiickoit ®epepanuu / moj
pen. Haymosa A. B. - M. : FOpucts, 1996. - C. 25.
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SIKUU CTaB GU 3alIOPYKOI0 MOBHOTH i TOYHOCTI TaKoro moAiny i mo-
Ka3HUKOM HMOTr0 TEOPETHUYHOI i MPaKTUYHOI 3HAYYL[OCTi.

3BepTaEMoO yBary i Ha Te, 110 iCHYIOTb TaK 3BaHa NPUPOJHA i
JonoMmbkHa kiaacudikarii. [IpupogHa kiaacudikaiis - 1e posmnofin
npeMeTiB abo ABUILY 3a rpynaMHy (KJ1acaMy) Ha OCHOBI IXHIX iCTOTHHX
o3Hak. Ha BiamiHy Big somomixHOI Kiacudikarii, TO6TO po3MileHHs
npeaMeTiB a60 SBUIL y MEBHOMY MOPSJKY 3a SIKOIOCh 30BHIIIHBOO
03HAKOI0, MPUPO/IHA KIacudikallisi CTBep/KyE MOMIUBICTb BU3HAYH-
TH BJIACTUBOCTI MpeiMeTa 3a MiciieM, siKe BiH nocifiae y kiaacudikariii,
a TaKOX Mepe/I6aunTH 1 pe/iMeTH, [Ki e He BifilllyKaHi, ajie icHyBaH-
HS IKUX MOKHA IPUINYCTUTH, BUXOASYH 3 1Ii€l Kiacudikariiil.

BpaxoByrouu BHllle BUKJIaJieHe, BBAXKAEMO 3a [JOLiiJIbHE NOB-
TOPHICTBb 3JI04MHIB IOTPYNYBAaTH 32 TAKUMU KpUTEPIAMU:

1) 3a xapaKTepoM BYUHEHUX JiTHb:

— NOBTOPHICTb TOTOXXHUX 3JIOUMHIB;

— IOBTOPHICTb OJAHOPIHUX 3JI0OYUHIB;

— IOBTOPHICTDb Pi3HOPIAHUX 3JI0YHHIB;

2) 3a HasABHICTIO CyZIUMOCTI:

- IOBTOPHICTB, SIKa MOB’sI3aHa i3 3aCy/PKEHHIM;

- IOBTOPHICTB, SIKa He MOB’s13aHa i3 3aCy/PKEeHHSAM;

3) 3a KpUMiHAJIbHO-IPABOBUM 3HAYEHHSIM:

- NOBTOPHICTB fIK KBaJipiKyroua 03HaAKa;

- HOBTOPHICTB SIK 06CTABHHA, L0 0O TSKY€E MOKAapaHHS.

HaBenena kiacudikaniss € suiie BUpaXK€HHSIM KOHLENTYya-
JILHOTO MifXo/ly y BHUpillleHHi JocigKyBaHol npo6semu. Pazom 3
TUM, 6€e3 CyMHiBiB, MOTPiIGHO Gi/NbII JOK/IAZHO PO3IJISHYTH BUAU
MOBTOPHOCTI 3JIOYUHIB, OCKIJIbKM BOHHM MalThb BaroMe 3Ha4YeHHHA
Juis kBastidikallii 3JI04MHIB.

IloemopHicmb momodscHux 3104uHig. Y 4. 1 cT. 32 KK Ykpainu
BKa3aHO, 1[0 MOBTOPHICTIO 3JI0YMHIB BU3HAETHCA BUYMHEHHS JBOX
a6o 6isbllle 3JI0YMHIB, Mepea6aYeHUX TIE cCaMOI0 CTAaTTe abo 4yac
TUHOIO cTaTTi OcobsuBoi yactuHu KK Ykpainu. Came B 4.1 cT. 32
KK YkpaiHu MOBUTBCS NP0 NOBTOPHICTh TOTOXHHUX 3JI04MHIB. Ha
HNiATBEepJPKeHHS LbOr'0 MOJI0XKEHHS MOXXHA 3BEPHYTUCh TAKOX 1 10

1 XKepe6kiH B. C. Jlorika / B. C. XKepe6kin. - X.-K. : OcHoBa - 3HaHHs, 1999. -
C. 60.
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iHmux crateit ynHHOro Kojekcy. ¥ cTaTTsX, Zie MOBTOPHICTb ¢iry-
pye sk kBasidikyroya 03HaKa, CKa3aHo, 110 BOHA MaE€ Miclie, KoJu iit
nepeAyBaJio BUMHEHHA TaKOro K caMoro 3JyiouvMHy. Hampukiag,
BYMHEHHS1 Cy6’'€KTOM y pi3sHMH 4ac ABOX KpaAixok — cT. 185 KK
Ykpainu. A6o cT. 205 KK Ykpainy, sika BCTaHOBJIIOE BiAIOBiAa/b-
HicTb 3a QpiKTUBHE MiIMPUEMHHUIITBO, @ Y. 2 1i€l cTAaTTi — 32 BUMHEH-
Hsl TUX Xe Jil moBTOpHO. TO6TO 3aKOH NpsIMO NepeAbayae NOBTOP-
HICTb TOTOXHUX 3JI0YMHIB.

[lix TOTOXXHUMU 3JI0Y4MHAMHU B Hayli KpUMiHa/IbHOrO NpaBa
po3yMitoTh ofHaKOBI 3/104MHUL. B. [I. MasnkoB BBaxag, 1110 Take po-
3yMiHHS TOTOXKHOCTI 3JI0YMHIB € GOPMa/IbHUM i BeJie 10 TOro, L0
KpaZ>KKy BUMHEHY MiCJA TaKOol )X KpaAi>KKU He MOXKHa BBaXXaTHU TO-
TOXXHUM 3JI0UMHOM, OCKIJIBKY Apyra KpaAiKKa BUMHeHa 3a KBastidi-
KYI04oi 03HAaKU MOBTOPHOCTI, a nepiia 6e3 Hei2. I3 TakUM po3yMiH-
HSM TOTOXXHHUX 3JIOUUHIB MU He MOTO/KYEMOCS. AGCOJIIOTHO TOTO-
»KHUX MiXK C060M0 3/I04MHIB He Moxe 6yTH. KoxkHe [IisHHS, 0 mij-
Jagrae kBajiidikalii, cBOEpijHe, HETTOBTOPHE, BUPI3HAETHCS JIMIIIE
oMy BJIACTUBUMM O3HakKaMU. /liajieKTHKa 3amepedyye abCOIOTHO
TOTOXHI ABHUIA | IpeAMeTH, a BU3HAE JIULIe IX BiIHOCHY TOTOX-
HicTb. 3 yporo npusoay B. M. KyapsiBueB 3a3HayuB, L0 KOXHUKI
3JIOYMH € OJAUHUYHUM, HENOBTOPHUM fABuIIeM3. lle o3Hauae, 10
KOXXHe CYyCHiJIbHO HeGe3IeuyHe [[iTHHS Ma€ OTPUMATH CaMOCTiHHY
KpHUMiHa/IbHO-IIPABOBY OL|IHKY.

B. Il. ManikoB TOTOHi 3JIOCUMHU PO3yMI€ fIK TaKi, [0 Mepes-
0aveHi Ti€l caMoOI CTAaTTE YW 4acCTUHOW cTaTTi Oco6/MBOi Yac-
ThHU KK*.

TOTOXXHUMHU iHOAI HA3WBAKOTh 3JI0Y4UHU OJHOTO BUAY, 30K-
peMa: a) nepej6adeHi OJHI€E CTATTe YacTHHOW cTaTTi Oco6u-
Boi yactuHu KK; 6) mepenbayeni BigmoBifHuMH cTaTTaMu KK

1 Tannak6apoB P. MHOXXeCTBEHHOCTb MPECTYNHbIX JeHUH KaK UHCTUTYT
COBETCKOI'o yrosioBHoro npasa / P.Tanuak6apos, M. E¢umos, E. dposos //
CoBeTckast octunus. — 1967. - Ne 2. - C. 5.

2 Manxos B.II. [IoBTOpHOCTb NpecTyNJeHUH: TIOHATHE U YTOJI0BHO-IIPAaBOBOE
3HayeHue / B. Il. MankoB. - Kasaub : U31-Bo KazaH. yn-Ta, 1970. - C. 30.

3 KyapsBues B. H. O6bexkTuBHas cropoHa npectynjaenudt / B. H. Kyapsas-
ueB. - M. : T'ocropuspar, 1960. - C. 34.

4 MaskoB B.II. [IoBTOpHOCTb NMpeCTYIJIEHUH: MOHSATHE U YTOJIOBHO-NIPaBOBOE
3HaveHue / B.I1. MaskoB. - Kazansb : U3a-Bo KazaH. yH-Ta, 1970. - C. 30.
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1960 p. Ta KK 2001 p., k1o 1i cTaTTi BCTAHOBJOIOTH BiJiNOBija-
JIbHICTb 3a TOM caMui TUI (pi3HOBHUA) CyCNiJibHO HeGe3Me4yHol Mmo-
Be/IiHKY, HANIPUKJIa/, epIIUi 3JI04MH KBalipikyeThbcs 3a cT. 94 KK
1960 p., a gpyruii —3am. 13 4. 2 ct. 115 KK 2001 p.L.

[IOBTOpHICTE TOTOXHHUX 3JI0YMHIB MOXXHA pO3TJAHYTH 3a
dbopMasbHUM Ta CyTHiICHUM KpuTepismMu. Came 3a ¢popMaJbHUM
KpUTEpIEM 3aKOHOaBeLb PO3IJIA/la€ NOHATTS TOTOXKHUX 3JIOUYHHIB —
KOJIM BYMHEHI 0C06010 3JI0YHMHHU NepeibadeHi TiE0 caMOI0 CTAaTTEel0
a60 YaCTUHOO CTAaTTi KPUMiHAJIbHOTO 3aKOHY.

3a CyTHiICHUM KpUTepieM NOTPi6GHO BU3HAYUTH, L0 TaKe TO-
TOXHICTb, YU 36iraroThCsl 03HAKU 3a CKJIaZ0M 3JI0UMHY? 3BepHiMO-
€S 10 €eTUMOJIOTII C10Ba «TOTOXHICTb». BiANOBIHO 10 TJIyMayHOT0
cnoBHUKA (ykJaazad B. B. flpemeHko0) 3MiCT cjioBa «TOTOXHiCTb»
BU3HAYEHO SIK IITKOBUTY CXOXiCTh 40r0-HEOY /b, Oi6HICTb OJHO-
ro /10 iHIIOTO 3a CBOEIO CYTTIO 1 30BHIIHIMU 03HaKaMU Ta BUSBOMZ.
3rigHo i3 pinocoPpcbKUM CIOBHHUKOM, TOTOXKHICTh — 1le KaTeropis,
fIKa BUpaXa€ piBHICTb, OAHAKOBICTb NpeJMeTa, ABUIlA i3 CaMUM CO-
60103. OTXKe, 3/I0YMH, HANPUKIaJ, KpaJli»Ka, 3a CBOEI CYTTIO i 30B-
HIIIHIMHA O3HaKaMM MO’Ke 36iraTHCS 3 TAaKOI CaMOK KpaiKKOM.
TyT 36iraeTbcs mpeAMeT MOCATAHHSA - Yy)Ke MaiHo, Croci6 BUJIy-
YeHHs1 MalHa — TAEMHICTb, IICUXIYHE CTaBJIEHHS OCOOU /10 3/I0YMHY -
YMUCHe 3aBOJIOJ|iHHSA Yy>KUM MalHOM.

ToToXXHUMU GYAYTh 3JI0YUHU TOTO0 CaMOTO BUJY, BUMHEHI Ha
Pi3HUX CTa/lisIX BYNHEHHS 3JI04YHMHY (3aMax Ha BOMBCTBO i 3aKiHYeHe
BOMBCTBO), 260 AKIIO OZUH 3/I04MH BUMHEHO Y CMiBy4YacTi, a iHIHH -
0/IHOOCIGHO (KpaJiKKy BUMHEHO Y SIKOCTi MOCOOHMKA, a yepes Je-
SIKUU Yac 0/IHOO0CIOHO), AKI0 BUMHEHO /IBA 3aKiHUeHi 3JI0UMHU OJI-
HOTO BUAY (ZABi IpOCTi KpagiKku)4.

1 HaykoBo-pakTH4YHHUH KoMeHTap J0 KpuMiHasbHOro Kojekcy YkpaiHu /
Bign. pez. C. C. fAluenko. - 4-te BuA,, nepepo6t. Ta gomnosH. - K. : A.CK,, 2005. - C. 58.

2 HoBui TJAYMauyHUM CJIOBHUK YyKpaiHCbKOI MoBH: B 4 T. / yKJIaA.
B. B. flpemenko, 0. M. Caninyuuko. - K. : AkoniT, 2003 - T. 2. - C. 476.

3 @dunocodcekuit cnosaps / nox pen. U. T. dpososa. - 4-e usg. — M. : llosut-
usgar, 1980. - C. 371.

4 Poccuiickoe yrosoBHoe mpaBo: B 2 T. - T. 1: O6was vactb: y4e6. /
I'. H. Bop3eHkoB u ap.; noj peA. JI.B. MHoramoBoii-Xekait, B.C. Komuccaposa,
AM. Papora. - M. : TK Benibu, usa-go Ilpocnexrt, 2006. - C. 282.
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OTxe, NpU NOBTOPHOCTI TOTOXKHUX 3JIOYMHIB MOXYTb i NOBU-
HHi 36iraTucs 03HakKu CKJaZly 3/JI0YMHY, a caMe: OJUH Cy0’EKT, 0f-
HaKOBUH 006’€KT, 06’€KTUBHA i Cy6’EKTUBHA CTOpPOHA. [IOBTOpPHICTh
TOTOXXHUX 3JIOUUHIB - 1le BUMHEHHSI 0COO0I0 TAKOI0 X JisIHHS, fIKe
OyJI0 BUMHEHO Helo paHilie.

ToemopHicmb 00HOpiOHUX 3404uHig. 3rigHo 3 4. 3 cT. 32 KK
YkpaiHu, BYNHEHHS [BOX a00 6Gisiblile 3JI0YHHIB, Mepea6aveHux pis-
HUMU CTaTTSIMH, BU3HAETbCS NOBTOPHUM JiMlIe y BUIaJKaX, Ie-
penbayenux B OcobsuBiit yactuHi nporo Koaekcy. TyT izieTbcs npo
MOBTOPHICTH OAHOPiIAHUX 3JI04YUHIB.

[ToHATTS OAHOPIAHOTO 3JI0UMHY OTPHUMaJIO B Teopil KpuMi-
HaJIbHOTO INpaBa pisHe TiaymadeHHA. Hanpuknaaz, H.A. CTpydkos
BiZi3HAUMB, 10 OJHOPIAHHUMH € OJIM3bKi 32 XapaKTepOM 3JIOYUHH,
30KpeMa, ¥ ofHakoBil. Jlesiki BYeHi BBaXKalOTh, 1[0 OAHOPIJHUMU €
TaKi 3JI0YUHH, IKi MAIOThb CHIJIbHUH 00’ €EKT IOCATAHHHAZ.

binpm 1WHpoOKe TpaKTyBaHHA OJHOPIAHOIO 3JI0UYMHY JaB
A. H. Tpatinin. Ha iioro AyMKy, OJHOPiIIHUMH € Ti 3JIOUUHH, B IKUX
NpeAMeTOM IOCATaHHA € OJlHA i Ta »K Tpyla NOpyLIeHUX iHTepecis3.
3n104yuHY, AKi nepejbadeHi B ofHOMY po3Aini KpumiHasibHOTO KO-
JAekcy, A. H. TpaiiHiH BBa>kaB 0HOPiAHUMH.

CBo€pigHY AYMKY 3 bOTO NUTAHHA po3BUHYB 0. M. fIkoBJi€B.
Bin BBaXkag, 110 B MeXax PO3rJsAy Mpo6jeMyd MOBTOPHOCTI Ta cy-
KYMHOCTI 3JIOUMHIB OJIHOPi/iHI 3JI0YMHHU HEOO6XiZJHO PO3yMiTH SIK
TOTOXHI 3/104MHU. OZjHaK Taka MO3UIlid He 3HaWIIa Hi TeOpeTHUd-
HOT0, Hi IPaKTUYHOI'0 3HA4YEeHHS.

OfHi€0 3 03HAK OAHOPIJHOrO 3JI0YMHY € MOCATaHHSA Ha OJ-
HakKoBi 4YM cxoxi o6’ektu. [lif omHAKOBUMH O6Ge3nocepeaHiMu
06’€eKTaM¥ po3yMilOTh TOTOXHI 6e3nocepeaHi 06’ekTu*. Ha ocHOBI

1 CtpyukoB H. A. Yc10BHO-0CTpOUHOE OCBOGOX/JeHHe OT HakasaHus /
H. A. Ctyukos. - M. : Tocropusgar, 1961. - C. 19.

2 HayyHo-npakTH4YeCKUH KoMMeHTapui k OCHOBaM yTroJIOBHOTO 3aKOHO/a-
TesbcTBa Coro3a CCP u coro3HbIX pecny6sauk / noj pen. B./l. MeHblnaruHa,
[1. C. Pomawku. - M. : Tocropusaar, 1960. - C. 143.

3 TpaitHuH A. H. YrosoBHoe npaBo. O6uas yactsb / A. H. Tpaliuun. - M. :
MI'Y, 1929. - C. 285.

4 OpenJI.E. O monsatum opHopojHoro mnpectymnienus / JI.E.Open //
[IpaBoBesenue. - 1965. - Ne 3. - C. 71.
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i€l 03HAKKU OJHOPIHUMH € Ti 3JI0YHHH, AKi NepeadaveHi oaHi€ i
Ti€eto xk ctaTTero Oco6auBol yacTuHu KK Ykpainu (Hanpukiaz, aABi
KPaZPKKK), Tak i Ti 3/104MHY, sIKi KBaTiPiKyIOTbCA 3a PISBHUMU CTATTHA-
MU 0JIHOTO po3/iny Oco6JIMBOI YaCTHHH, aJie IOCATalTh Ha OJIMH i TOH
caMuil Ge3nocepeHiii 00’€KT (HANpPUK/IAZA, 3aBOJIOJIHHS MaiHOM
[IJITXOM KPaAbKKY i 3aBOJIO/[IHHSI MaltHOM IILISIXOM IaxpancTBa).

JI. E. Opent BBaXkag, 1[0 KOJIM BU3HATH OJHOPITHUMU JIUIlIE Ti
3JIOYHHH, SIKi OCATal0Th HA OJIHAKOBI 6e3nocepeiHi 06’€KTH, TO Iie
3BYKY€E KOJIO TaKUX 3JIOUMHIB. YUYeHUIN BBaXKa€, L0 OJAHOPIAHUMU
OyAyTb i Ti 3JI0YMHHU, AKI MOCATAIOTh HA CXO0Xi 6e3nocepenHi
006’eKTH, TOOTO Ti, IKi 6JIM3bKi 32 CBOIM XapaKTepoM, HaNPUKJIA/,
XKUTTA 1 370poB’ss ocobu! BigmoBifHO [0 LBOro TMOJIOXKEHHS,
JI. E. Open BiIHOCUTB 10 OJJHOPiIAHUX TaKi 3JI0YHMHHU, 10 Mepeabda-
YeHi pi3HUMHU CTATTSAMM OJHOrO i TOro K po3ziny OcobysnBoi yac-
tuHU KK i mocsraroTs Ha cxoxi 6e3mnocepe/iHi 06’ €KTH (HAMPUKJIAJ,
yMUCHe BOMBCTBO i yMUCHe TsXKKe TijlecHe yuIko/pkeHHs). [IpoTe
1le He 03HAYae€, 1[0 BCi 3JI0YMHY, SIKi epei6adyeHi 0JHUM PO3/iI0M
0co6/1MBOI YaCTHUHH, € OJHOPiIAHUMH. 3JIOUMHU 3rPyIIOBAHO B O/JI-
HoMy po3ziiai Oco6smBoi yactuHU KK 3a po1oBUM 06’€KTOM, i TOMY
JlesiKi 3JI0YMHU MOXKYThb MaTH pi3Hi 6e3nocepeiHi 06’ EKTH.

Kpim Toro, JI. E. Opesn BBaXKag, 1110 3a CX0KUM Ge3nocepeaHiMm
00’€EKTOM OJHOPiIIHUMHU 3JI0MMHAaMU € 1 Ti 3JIOYHUHH, BiAMO-
BiZa/bHICTD 3a sKi nepeabayeHa CTAaTTAMU pi3HUX po3AijaiB Ocob-
auBoi yactuHu KK (Hanpuksiaj, 3anofissHHS TSKKHX TiJIeCHUX
YUIKO/PKEeHb Ta XyJIiraucTBo). OZiHaK, NpU BiJHOCHIM CX0XKOCTi 6e3-
nocepeaHix 06’€KTIiB 3JI0YMHU He € Hi TOTOXXKHUMH, Hi OJHOPIIHU-
MU. BoHU MaloTh pi3HOpiAHUE XapaKTep.

Ha ocHoBi cxoxocTi 6e3nocepeanix 06’ekriB JI. E. Open npo-
MOHYE BiJHECTU 0 OJHOPIAHUX 1 Ti 3JI04UHHY, AKi IOCATAIOThL HE HA
OJIMH, a Ha JiBa i 6iab1ie 6e3nocepeaHix 06’eKTH (CKIa/IHI Ge3noce-
penHi 06’eKTH)?.

A. C. MixJ1iH po3rJ/isifja€ 3JI0YMHU 31 CX0KUMHU YU OJHAKOBUMHU
He OCHOBHUMHM 06’€EKTAaMHU i BBaXKae, 1[0 3JI0YUHU MOXKYThb OYTH OJ-

1 HaBpoubkuit B. 0. OcHOBU KpuMiHaJbHO-NpaBoBoi KBasidikalil: HaBd.
noci6. / B. 0. HaBpoupbkui. - 2-re Buj. - K. : I0pinkom InTep, 2009. - C. 71.

2 OpenJI.E. O monsatum opHopogHoro mnpectymnienus / JI.E.Open //
[IpaBoBesenue. - 1965. - Ne 3. - C. 72.
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HOPIZHUMH JIKIIe KOJIU 30iratoThCs He TiJIbKU 06’€KT i popMa BUHH,
a | 11le oJIHA CYTTEBA 03HAKQ, siKa BIJIMBAE Ha KBaJlidikallito 3/104u-
HiB, 260 y I[bOMY BUNAJIKY, SIKI[0 B CKJIaJlaX 3JI0YMHIB 3i CKJIaJiHUM
00’EKTOM MICTATBbCS O03HAKM OJHOPIAHMX 3J104MHIBl. BueHuH, no-
CJIIKYI0UM CKJIaJI 3JI0YMHIB 31 CKJIaJHUMU 06’€KTaMu, 3ayBaXKUB,
110 3aKOHO/IaBellb KOHCTPYIOE IX TakK, 10 KOXXHe 3 HUX MICTUTh
03HaKHU JEeKiJbKOX CKJIaAiB 3/04KMHY. Hanpukiaz, rpabixk Moxke Mic-
TUTHU O3HAKU KpPAZADKKHU 1 JIEFKOTO TiJIECHOrO YIIKOJKEeHHSH, Xy.JIi-
raHCTBO — yMHCHe 3HUILEHHS MalHa | TsKKe TijlecHe YIIKO KeHHS.
BignoBigHo, 3J104MHU 3i CKJIaJHUMHU 00’€KTaMM CJIiJi BBaXKaTU O/ -
HOPiAHUMH, SIKIIO OJAHOPIAHUMHU € 3JIOUMHH, O3HAKU SKHUX € CKJIa-
JOBHUMHU 3JI0YMHY 3i CKJIaIJHUMU 06 EKTaMU2.

Y Teopii kpuMiHa/IbHOTO NpaBa HaWMOLIMPEHilla JyMKa Npo
Te, 10 /11 BUSHAHHA 3JIOYUHIB OAHOPIAHUMU Ma€ 3HAYE€HHS 1 CXO-
KICTh 06’€KTA 3JI0UYHUHY, | CXOXKICTh BUHHU | MOTUBY 3JI04HHY3.

OTXe, Ipyroro 03HAKOI O/IHOPIIHUX 3/I04YMHIB € 36ir popMu
BUHH, TOGTO 3JI0UMHU MOBUHHI 6yTH BUMHEHi abo yMUCHO a6o, 3
HeobGepexHOoCTi. Y KpMMiHa/lbHOMY NpaBi iCHye AyMKa, 110 OJHO-
pilHUMHU He MOXKYTb OYTH 3JIOUMHH, IKi BUMHEH] 3 HeobepexKHOoC-
Ti, X04a BOHU NOCATAIOTh Ha OAWH i TOU caMUM Ge3mocepeaHii
00’ekT*. 3/JI0YMHU He € OAHOPIAHUMMU i TOAI, KOJU OJUH i3 HHUX
BUMHEHO YMHUCHO, a iHIIUHK — 3 Heo6epexHocTi. OaHak, H0. M. Tka-
4YeBCbKUHN BBaXKag, 1110 JJisi OJAHOPiIHUX 3JI0YMHIB HEMA€E 3HAYEH-
Hsl, Y4 OYB OZIMH 3JI0YMH BUMHEHUH YMHUCHO, a Apyruil 3 HeoGepe-
»)KHOCTi (HampukJ/a/j, HeobepexKHe i yMUCHE TSKKE TiJleCHe yIIKO-
JPKEHHs )S.

1 Muxnuk A. C. K 1oHATHIO OLHOPOJHOIO U He MeHee TSXKKOro NpecTyIie-
Hus / A.C.Muxnuk // CoBeTckoe rocyznapctBo W mpaso. — 1965. - Ne 8. -
C. 106.

2 TaM camo.

3 [lapropogckuit M. /. Bomnpocbl o6mieif 4acTd yroJoBHOTO IpaBa
(3axoHozaTeBCTBO U cyje6Has mpaktuka) / M./l lllapropoackuii / oTBeT.
pena. B. A. UBanosB. - JI.: U3a-Bo JIT'Y, 1955. - C. 517.

4 TepexoB /. K NoHATHUIO OJHOPOAHOTO U He MeHee TKKOIO INpecTyIl-
nenus / [l. Tepexos, 0. CeBepuH // Brosnetens BepxoBHoro Cyga CCCP. - 1962. -
Ne 6. - C. 28.

5 TkaueBckuit 10. M. JlocpouHoe ocBoGoXxJeHHe oT Haka3aHus / 0. M. Tka-
yeBCKUH. -M. : Tocrop3gart, 1962. - C. 73-74.
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I'. A. Kpirep BBakag, 1110 OJHOPIHUMHU € 3JI0YMHH, IKI CX0Ki 3a
06’eKTOM nocsiraHHs, GopmMor BUHU i MOTUBOM?L. M. M. 'poABUHCHKUI
HaWO6iNbIll CYTTEBOIO 03HAKOK OJHOPIJHOTO 3JI0UMHY BHUJIIUB He
CXOXKICTb 06’€KTA, a MOAIOHICTh MOTUBIB, SIKi CIPUYUHSAIOTH BUMHEHHS
3/104MHy. CaMe BHYTPILIHS CTOpPOHA [JiSIHHSI, Ha MOT0 NepeKOHaHHH,
HaMKpalle XapaKTepusye MOpPaJbHUN i MpaBOBUH OiK 3/I0YMHIIZ.
[IpoTe MOTUB MOXe MaTU 3HAYEHHH JJ/I1 BUSHAYeHHSA OJHOPIJHOCTI y
BY3bKOMY KOJIi 3JI0YMHIB, HAlIpUKJIJ, KOPUCJIUBUX 3JI0YMHIB NIPOTH
BJIACHOCTI. MOTHB He € YHiBepCca/IbHOIO 03HAKOI0, IKY MOKHa BUKOPHU-
CTOBYBATH B yCiX BUNIaJIKax.

Jleski BYeHi BBaXXaloThb, 1[0 OJHOPI/IHI 3JIOUNHU XapaKTepH-
3YIOTbCA i CTyNeHeM cycmijbHOi Hebe3sneku. OHI BKa3ywoTh, 110
JUIsl TOro, abu BU3HATH JPYTUM 3JI0YMH OJHOPIHUM, HeoOXiJHUI
36ir i3 mepIiMM 3JI0YMHOM 3a CTYIEHEM i XapaKTepoM CYCHiJbHOI
He6e3neku3. [HII BBaXKaloTh, 1[0 MK HUMU Ma€ 6yTH NPUOGJIU3HO
PIBHUH CTYIiHb CYCNiJIbHOI HEGe3MeKu?, a IeXTO — Mi>K HUMU He T10-
BMHHO OyTH BeJIMKOI Pi3HMIl y CTymeHi cychijibHOi Heb6e3mekus.
OfHak, Taka TOYKa 30py He 3HaMLLIA NiITPUMKH cepeJ; BYEHUX.

A. ®. 3eniHCbKUU BBaXKaeg, 1110 OJAHOPIAHUMHU € 3JIOUMHU, MK
SIKHMH BCTAaHOBJIEHO: 1) cx0xi 06’€KTH nmocsaraHHs; 2) 36ir 4u 6Jiu-
3bKicTh MoOTHBaALii; 3) OAHOTUIHUM cIlOCI6 BYMHEHHS 3JIOYHHY;
4) cninbHI BJACTUBOCTI Cy6’€KTiB®.

T. M. KadapoB, gocai/pkytoun 03HaKKW OJHOPIJTHUX 3JI0YHHIB,
3po6UB Taki BUCHOBKM: 1) A/is1 BUSHAHHSA 3JI0YMHIB OJHOPiAHUMU

L Kpurep I'. A. Yc0BHOe ocyxxZeHue U poJib OGIeCTBEHHOCTH B €ro IpH-
MeHeHuu / I. A. Kpurep. - M.: MI'Y, 1963. - C. 81.

2T'poa3uHckuit M. M. PenuauB u npuBbiuHas npectynHocbk / M. M. T'poa-
3uHckui // [IpaBo u xu3Hb. - 1923. - Ne 5. - C. 63.

3 Tpydanos B. B. CoBeTckoe yrosoBHoe npaBo. YacTb o6mas / B. B. Tpyda-
HOB. - M., 1960. - C. 12.

4KnnHoB H. O mnoHaTtuu ojHopojHoro mnpectymiedus / H.KianHos,
H. CaBuHOB, M. Edumos, E. ®posio // Conpanuctuyeckasi 3aKOHHOCTb. — 1962, -
Ne 10. - C. 19.

5 TkaueBckuit 10. M. JlocpouHoe ocBoGoXxJeHHe oT Haka3aHus / 0. M. Tka-
yeBCKUH. -M. : Tocropagar, 1962. - C. 74.

6 3esinHckuit A. @. [loBTOpHOe coBepllleHHEe MNpPECTYIJIEHUs KaK 006CTo-
ATeJbCTBO, OTAryawliee oTBeTcTBeHHOCTb / A. @. 3enmuHckuit // CoBeTckas
octunus. - 1972.-Ne 5. - C. 7.
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He 3aBX/Jud JOCTaTHbO BCTAHOBUTHU CXOXKICTb YHM TOTOXHICTh
006’€eKTa NOCSATaHHS Ta iIeHTUYHICTb GOPMH BUHMU; 2) ycrmilliHe BU-
pillleHHs TUTaHHS NP0 OJHOPIAHICTH 3JIOUWHIB HE MOXe 3/iHCHIO-
BaTUCs 6e3 Ha/IeXHOI yBaru 0 XapakTepy JAifiHHs i MOTUBY I10OBe-
JIiHKYU oco6u; 3) 1 XxapakTep [JisiHHSA, i MOTUB He € YHiBepCcaJbHUMH
O03HaKaMU OJHOPIJTHOCTi 3JI0YMHIB, BOHU MalOTh OYTH OIliHEHi cy-
KYIIHO 3 IHIIMMHU O3HAaKaMW, sKi XapaKTepU3YIOThb 3JI0YUHH fIK OJ-
HOpiAHi; 4) BpaxoByIO4YH, 1[0 OCOGJHUBOCTI NEBHUX [[iTHb i MOTHUBU
MOXYTb OYTH CaMOCTiMHMMU MOKa3HHWKaMM Pi3HUX BJIACTUBOCTEN
Ccy6’eKTa, 32 YMOBHM TOTOXHOCTI 00’€KTa MOCSAraHHsS i oJjHaKOBOI
dopMu BUHM, AJS BifjHECeHHSl 3JI0YMHIB [0 OJAHODPIAHUX AOCHUTH
BCTAHOBUTU CXOXICTb XapaKTepy [MAiAHHA YU MOTHUBIB 3JIOYUHY.
BignosigHo mo Bukaagenoro, T. M. Kadapos mijg ogHOpiJHUMH po-
3yMi€ 3JI0YMHH, fIKi MOCATAIOTh Ha OAHAKOBI (cx0i) OCHOBHI a6o
JI0JIaTKOBI 06’€KTH, 36iraroThcs 3a GOPMOI BHUHU i 6JIM3bKI a60 3a
XapaKTepoM AisiHHf, abo 3a MOTUBaMHU [TOBeiHKHU ocobul.

OTxe, y KpUMiHaJIbHO-NIPaBOBIiM JIiTepaTypi mij TOBTOPHICTIO
OJTHOPIIHUX 3JI0OYHHIB po3yMilOTh Taki CcycmniibHO HebGe3meuHi Ji-
SIHHSI, 1[0 BYMHEHI B Pi3HUM Yac, MOCATal0Th Ha OJUH i TOH ke 6e3-
nocepeAHil 06’€KT, BUMHAIOTLCA 3a ofHiel 1 Tiel x dopmu BuHM.
Hanpuknaz, kpajiXkka, rpabik € oJHOPiJHUMH 3/JI0Y4UHAMHY, YV SIKUX
CXOXKUH 06’€KT, 30KpeMa, lie - Bpery/JboBaHi 3aKOHOM CYCIiJIbHi
BiIHOCUHM BJIaCHOCTI, lepeiyCiM BiJHOCUHU 3 IPUBOAY BOJIOLIHHA,
KOPHUCTYBaHHSA | PO3NOPAJKEHHA MAaWHOM, fKi BUMHAKOTBCA 3 OJ-
HaKOBOO GpOpPMOI0 BUHU | MOTUBOM - IPAMUM YMHUCJIOM 3 KOPUC/U-
BUM MOTHBOM. OJHOpiJHI 3JI04MHU 36iralTbCcad 3a OIIBLIICTIO
O3HaK CKJIaJy 3JI0YMHY.

OfHOpiAHI 3/104MHU BU3HAKOTBHCS MOBTOPHUMHU JIMILE y BU-
najkax, nepesoadyeHux B Oco6siuBii yactuni KK. lle € rosioBHo1o i
YY He €IUHOI0 03HAKOI MOBTOPHOCTI OJHOPiAHUX 3J104MHIB. ToMy
B KOXHOMY KOHKPETHOMYy BUNAJKy lie MpaBUJO NOBHHHO 6yTHU
0060B’s13K0BO NepeibayeHe KpUMiHaJIbHUM 3aKoHOM. /lo npukaazy,
ct. 307 KK Ykpainu nepen6adae BiJIMOBiJa/JIbHICTh 32 He3aKOHHE

1 Kadapos T. M. IlpusHaku ogHopoaHocTH npectyienuit / T. M. Kagapos //
YdeHble 3anucku Asep6al/KaHCKOTO TOCYyAapCTBEHHOIO YHHBEPCHUTETA. —
1968.-Ne 1. - C. 86.
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BUPOOHHMIITBO, BHUTOTOBJIEHHS, MPUJ0aHHs, 30epiraHHs, INepeBe-
3eHHS, Iepecu/IaHHsA YU 36yT HAPKOTHUYHUX 3aC06iB, ICUXOTPOIHUX
pedyoBHH abo ix anasoriB. 3a 4.2 miel craTTi, KBasidikoBaHUM
CKJIaJIOM I[bOTO 3JIOUMHY € Ti cami Aii, BYUMHEHI MOBTOPHO abo 0co-
6010, fIKa paHillle BUMHUJIA OJIUH i3 3JI0YMHIB, Iepe/i0adYeHUX CTaT-
tamu 308-310, 312, 314, 315, 317 KK Ykpaiuu.

He Mo>XHa LjiIKOM NOr0/KyBaTHCh 3 MOJIOKEHHAMH, BUKJIA-
JAeHuMH B 11. 10 [ToctanoBu [Inenymy BepxoBHoro Cyny Ykpainu Bif,
26 kBiTHA 2002 p. N2 4 «Ilpo cyZj0BY NIpaKTHUKY B ClipaBax Mpo 3J10-
YUHU Yy chepi 06iry HapKOTUYHUX 3aC00iB, ICUXOTPONHUX PEYOBHUH,
ix aHasioriB a6o mpekypcopiB»l. Tak, [lnenym BepxoBHoro Cyay
YkpaiHu BBaxaeg, 110 HE3aKOHHE 3aBOJIOAIHHA HApPKOTHUYHUMM 3aCO-
6aMu, MCUXOTPOITHUMU PeYOBHHAMY, IX aHAJIOTaMH Ta HACTYTIHe iX 36e-
piraHHs, nepeBe3eHHs], IEPeCUJIaHHS 3 METOI0 30y Ty Y 6e3 Takoi MeTH, a
TaKOX iX He3aKOHHUH 36yT yTBOPIOIOTH CYKYIHICTb 3/I04MHIB, Nlepej-
6aveHux cT. 307 i 308 yu cT. 309 KK YkpaiHy, npoTe He YTBOPIOITh
03HaKU MOBTOPHOCTI, nepeabadeHoi 4. 2 ct. 307 a6o 4. 2 cT. 309 KK
Yxpainu. CyKyInHICTb HasgiBHA ¥ TOJI, KOJU 3 BUKPAJIeHUX HApKOTHKO-
BMICHHX POC/IMH BUTOTOBJISIETHCS HAPKOTUYHHUN 3aci6 HOBOro BUJIY
(3 KOHOILII - rauruil, aHaila, HaCTOSTHKA ¥ eKCTPAKT, MapuxyaHa; 3
MaKOBOI COJIOMM - eKCTPaKIiHUI a60 aleTUIbOBaHUH O TOLIO).
[ToBTOPHOCTI TYT TaKOX HEMAE.

Y 1boMy BUNAAKY NMOTPiGHO TOBOPUTU NpPO OAHOPiAHI 3J10-
YUHU, TOBTOPHICTb IKUX BU3HA4YeHO 4. 2 cT. 307 KK Ykpaiuy, (Buu-
HeHHsl 3JI0UMHY 0C06010, 1[0 paHillle BYMHUJIA OJUH 3i 3/I0YHHIB,
nepenbavenux crartsamu 308-310, 312, 314, 315, 317 KK Ykpainu)
a6o 4. 2 cT. 309 KK Ykpainu (BuMHeHHS 3/104MHY 0c06010, sIKa pa-
Hillle BUMHWJIA OJMH 3i 3JI04MHIB, nmepejdbadyeHux ctaTtaMu 307,
308, 310, 317 KK Ykpainu). He MoxHa nocuiaTvcs Ha, 3/jaBasiocs 6,
a”aJsioriyHy kBaJjidikarito 3a . 25 nocranosu Ilnenymy BepxoBHo-
ro Cyny Ykpainu Bif 26 kBiTHA 2002 p. N2 3 «IIpo cyoBy NpaKTHUKY
B CIpaBax IpO BUKpaJleHHA Ta iHIIe He3aKOHHe IMOBOJPKeHHH 3i
36po€ro, 60MOBUMHU MpHUINIAacaMK, BUOYXOBUMHU pPEYOBHHAMH, BUOY-

1 [lpo cyfoBY HIpaKTHKy B cOpaBax MOpo 3J04UHU y cdepi obiry
HapKOTHUYHUX 3aC06iB, ICHXOTPOMHUX PEYOBUH, iX aHasIoriB abo NpeKypcopiB:
noctaHoBa [lienymy BepxoBnoro Cyay Ykpainu Bif 26 kBiTHa 2002 p. //
Bicuuk BepxoBHoro Cyay Ykpainu. -2002. - Ne 4. - C. 33-36.
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XOBUMHU NPUCTPOSIMU YU PaZlioaKTUBHUMU MaTepiasamu»: «Ocki-
JIbKM He3aKOHHe 3aBOJIOZiHHSA BOTHeNaJ/bHOI 30po€ro (KpiM riaa-
KOCTBOJIbHOI MHUCJHUBCHKOI), 60MOBUMU NpHNacaMH, BUOYXOBUMU
peyoBUHAMM, BUOYXOBUMHU NPHUCTPOSIMHU € CAMOCTIMHUM CKJIaZ0M
3JI0UYMHY, TOJAJIbIi iX HOCiHHS, 36epiraHHs, peMOHT, Nepejaya YU
30yT YTBOPIOIOTb peasibHy CYKYIHICTb 3JIOUMHIB, mepefoadyeHux
cT. 262 Ta4. 1 cT. 263 KK Ykpainu». lle noB’sg3aHo 3 TUM, 1110 y CT. 263
KK Ykpainu B3arasi HeMa€e Takoi 03HaKH, SIK OBTOPHICTb, Ha BiAMi-
Hy Big crateut 307, 309 KK Ykpainu. ToMy, BUAA€TBCS, ¥ TaKild CUTY-
auii BApTO rOBOPUTH NIPO NOBTOPHICTh OAHOPIAHUX 3/I0YHHIB.

Kpim Toro, nig TakuMu «BUNaZKamu, nepego6adeHuMu B Oco-
6/11Bil yacTHHI 1jboro Kosekcy» Heo6xiJJHO po3yMiTH:

- BUNIQJIKW 3a3Ha4yeHHs BiZIMOBIHUX CcTaTeH, 110 mepejbaya-
I0Th BiZITOBIZJAJIbHICTD 3a MEeBHI 3JIOYWHY, y IPUMITL, 110 BU3HAYAE
3MICT 03HAKU «NIOBTOPHO», HAIPUKJIAJ, 3TiJJHO 3 M. 1 NpUMITKUA [0
cT. 185 KK Ykpainu y ct. 185, 186 Ta 189-191 noBTOpHUM BHU3Ha-
€TbCS1 3JIOUMH, BAMHEHUH 0C00010, IKa paHillle BUMHUIA OYAb-AKUN
i3 3/104MHIB, nepejbadyeHUX UMH CTATTIMHU abo cT. 187, 262 KK
Ykpainu. flk BUAHO, 3aKOHO/ABelb, 3alPONOHYBABLIU Liel Mepesik
cTaTel, po3/IyiuB Horo Ha JIBi YaCTHHHU, MOCTABUBIIY Mi>K HUMHU CII0-
JIYYHUK «ab0», IKUM 03HAYAE, 1[0 HOBTOPHICTh MOXKe yTBOPIOBAaTU He
Oyab-sike 1X moAaHHs. Hampuksaj, MOHATTS MOBTOPHOTO PO3060I0
Bi/Ipi3HSAETHCA Biji HOBTOPHOI KPaIixKKK, Tpabexy 4u IaxpancTsa. Y
cT. 187 KK Ykpainu 3MicT MOBTOPHOCTI 3HAa4HO 3BY:KEHO, y MOPIB-
HsHHI 3 1. 1 mpumiTku go cT. 185 KK Ykpainu. Y 4. 2 cT. 187 KK Ykpa-
THY NMOBTOPHICTH 3JI0YMHIB BUPAK€HA 03HAKOK «BYMHEHHS 3JI0UUHY
0C00010, SIKa paHillle BUMHUJIA PO36iii a60 6aHAUTH3IM». OTXKE, ¥ I[bO-
My BUNAJKy TaKO0X Ma€ Miclie NOBTOPHICTb OJHOPIJAHUX 3JI0YMHIB,
ajle €JMHUM 3JIOUMHOM, OJHOPIJHUM [0 3/I04UHY, llepe/i6aueHoro
cT. 187 KK Ykpainu, BusHaeTbcsa 6aHauTU3M (cT. 257 KK Ykpainu).
[HIIMMU c/I0BaMHy, SIKILO paHille 6y/J10 BUMHEHO MEHII CYCHiNIbHO He-
6e3neyHUl, HXK po36iH, 3/104MH (KpajiKka, rpabiXk, maxpanucTBo,
BUMaraHHs), a mi3Himie — po36iii, noBTopHOCTI po36010 He Gyxe. Poz-
OiffHMI Hamaj 3a 03HAKOI0 MOBTOPHOCTI MOXKHA KBaJipiKyBaTH JH-
lle B TOMY BUNAJKy, K10 HOMYy NepeJyBaB aHaJOrIYHUH 3a CKJa-
JIOM 3JIOYMH abo 6aHAuTH3M. P036il, BUMHEHUH Micas KpaAibxky,
rpabexy ab6o iHmoi ¢popMu po3kpaJaHHS, 0O3HAKU MOBTOPHOCTI He
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YTBOPIOE, a2 BUMHEHHS Mic/s po360I0 KPaAiKKK, rpabexy abo max-
palicTBa poO3MVIslaeTbCs K MOBTOPHICTb 3J04uHIB. O. libiHa, pos-
[JISA04M 1le MUTAHHS, BBaXKa€, L0 CJ1iJ 3BepHYTH yBary Ha Taki
npo6sieMu: 1) 06IpyHTOBAHICTh BU3HAHHSA 6aH/JUTH3MY O/HOPITHUM
3JI0YMHOM i3 p0360€M; 2) 0OIPYHTOBAHICTb 3BYXKEHHS KoJa 3JI04YH-
HiB, fIKi epeyI0Tb po36010 Ta 3yMOBJIIOIOTb BUSHAHHSA HOTO MOBTO-
pPHUM, JIUIIIE ZI0 p03060I0 Ta 6aHUTU3MY .

Y TocraHoBi Ilnenymy BepxoBnoro Cyay YkpaiHu Big
23 rpyaHa 2005 p. «IIpo mpakTHUKy pO3IJIAAY CyAaMHU KpUMiHab-
HUX CIIpaB NpPO 3JIOUMHH, BUMHEHI CTIMKUMHU 3JIOUMHHUMHU 06’€f-
HaHHSMU»2 6aH/I010 BUSHAETbCSI 030pO€EHA OpraHizoBaHa rpymna abo
3JIOUMHHA OpraHisalis, gKa rnonepeiHbO CTBOpPEHA 3 METOH BYMU-
HEHHs KIJIbKOX Hala/iB Ha MiAIPUEMCTBA, YCTAHOBH, OpraHisanil
YU Ha OKpeMHX 0Ci6 ab0o OJHOTrO TAKOro HamaAy, IKUM MOTpebye
peTesibHOI TpUBasoi miAroToBku (a63. 1 m. 17), a HanmaioM, BUUHe-
HUM 6GaHfol0 - Jii crpsiMOBaHi Ha JOCATHEHHS1 3JIOUMHHOIO pe-
3yJbTaTy ULJISIXOM 3aCTOCYBaHHS HAacWUJbCTBA [0 NMOTEPHIJIOro 4u
CTBOpPEHHS 3arpo3u Moro 3acTOCyBaHHIO, HaBiTh Yy BUNaJKaX, KOJIU
4yJieHU GaHJM He 3aCTOCOBYBaIM 36poi, sKa nepedyBajia B IXHbOMY
posnopspkeHHi (1. 24). OTxe, 6aHAUTU3M ¥ GOPMi BUMHIOBAHUX
0aH/I0I0 HamaAiB moJisArae y 3/ildcHeHHI 6aH/010 MepeBaXKHO HaCH-
JILHUIbKUX MOCSAraHb. ¥ 6araThboX BUIaJKaxX MNOJiOHI mocsAraHHs
CIPsIMOBAHO NPOTH BJsacHOCTi. OCKiJIbKU p036ill € JBO0G €KTHUM
3JIOUMHOM - BiH IOCATAE i HAa XKUTTH Ta 3[J0POB’s JIIOJWUHY, | Ha BJa-
CHICTb, TO CIIpaBAi MO>XeMO FOBOPUTH PO NEeBHUM 3B’s1I30K Mix 6a-
HAWTU3MOM i po360eM. Sk 3a3Hauae I'. A. Kpirep, y iboMy BHUIaJKy
HJleTbCs PO Crielia/ibHy MOBTOPHICTb, KOJIM BUHHUM BUMHSIE B KO-
Y)KHOMY BUINAJKY TS>KKi HAaCUJIbHULbKI KOPUCJIMBI 3JI0YUHUS.

1 Inpina O. B. KBanidikaliss mMoBTOpHOTO BYMHEHHS KOPUCIUBUX 3JI0YUHIB
npoTH BaacHocTi / O.B. LinbiHa // IOpucnpy/eHuis: Teopis i npakTuka. - 2006. -
Ne 2. - C.7-17.

2 [Ipo mpakTUKy pO3rJsfy CyAaMU KpHUMiHaJbHUX CIIPaB IIPO 3JI0YMHH,
BUMHeH] CTIMKMMM 3JI0UMHHUMH 06’€[HaHHSAMM: TMocTaHoBa I[lieHymy
BepxoBHoro Cyny Ykpainu Bij 23 rpyausa 2005 p. // Bicuuk BepxoHoro Cyay
Ykpainu. -2006. - Ne 1. - C. 2-6.

3 Kpurep I'. A. KBasnindukanus XuieHUH conuaIucTH4eckoro uMylectna /
I. A. Kpurep. - M. : lOpug. aut., 1971. - C. 215.
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Cutyauis i3 BU3HAHHAM GAaHAUTU3MY 3JI0YMHOM, BUMHEHHS
SIKOT'0 BPaxoBYEThCS NMpPU KBasidikallii HacTynHoro po360to fK Mo-
BTOPHOTO, € I[IJIKOM JIONYCTUMOI, 3 yBard Ha Te, 1110 KBaaipikyodi
o3Haku OcobsinBoi yacTuHU KK Ykpainu Bu/lijieHO Ha OCHOBI iX TH-
noBocTi. OCKiJIbKM TUNOBUH 6aHAUTU3M ¥ $OpMi y4acTi y BUUHIO-
BaHOMY 0aH/|0I0 Hama/i MOJISira€ B HACUJIbHUI[bKOMY IOCATaHHI Ha
BJIACHICTb, CTBOPEHHSI 03HAKHU «BYMHEHHS 3JIOUMHY 0C060I0, SIKa
paHille BYUMHHUJIA po36ii a60 GaHAUTHU3M», € Hebe3migcTaBHUM. O1-
HaK Ta caMa THIIOBICTh € BOJHOYAC i Bpa3/IMBUM MiclieM MO/[iGHOr0
nigxoay. [lo-nepiie, ocHOBHUM 6e3nocepeiHiM 06’'€KTOM GaHJAUTH-
3My € IpoMajicbKa 6e3MeKa B YaCTUHI 3aXHIIEHOCTi CyCMiJbCTBA 3a-
rajoM Ta OKpPeMHX HOro CKJaJO0BUX BiJi 3JIOYUMHHOI AislJIbHOCTI,
noB’s13aHOl 3i CTBOPEHHSIM Ta QYHKIIOHYBAaHHAM 0COGJMBOrO 3JI10-
YUHHOTO yrpynoBaHHd - 6aHau. JloJaTkoBUM 6e3mnocepeaHiM
06’€EKTOM GaHAUTHU3MY BUCTYIIA€ 0COOMCTA Oe3mneKa JIAUHUL

OTxe, Ha /iBa 3a3HayveHi BUIlle 06'€EKTU GAHAUTHU3M Y OY/b-
sKiil Woro ¢opmi mocsrae 3aBxau. Yci iHmi coriasbHi 1[iHHOCTI -
)KUTTS Ta 3/0poB’s JIIOAWHY, ii cTaTeBa cBO6GOJa Ta HEAOTOp-
KaHICTb, BJACHICTb - MOXYTb 6yTH Julle (aKyJIbTaTUBHUMU
o6’ekTamMu. ToMy HaBiTh TUINOBICTb NOcAraHb 6aH/OI0 Ha BJac-
HiCTb He MepeTBOPIOE BJIACHICTh HAa 0O60B’SI3KOBUN 00’€KT GaHAH-
Tu3My. OTOX € MiZicCTaBU He BU3HABATU P036iil Ta 6aHAUTHU3M O] -
HOpPiIHUMU 3JI0UYMHAMH, A BiJ[IOBiIHO, HE MO>XHAa TOBOPUTHU IPO
Te, 10 1]i 3JIOYHMHU MOXKYTb YTBOPIOBATH MOBTOPHICTh OJAHOPiAHUX
3JIOYMHIB, OCKiJIbKM BOHM MOCATalOTh Ha pi3Hi ocHOBHI Ge3moce-
penHi 06’eKTH, a B Teopil KpUMiHa/JILHOrO MpaBa TPAAUIIHHO BBa-
»KAETHCS, 1[0 OJHOPIAHI 3JIOUUHM MOCATAIOTb HAa TOM caMHH abo
MOJiOHUM 06’ EKT.

0. [npiHa BBaXKae, 1[0 WPUAMYHA KOHCTPYKIA GaHJUTUIMY
(B 4yacTHHI, 1110 CTOCYETHCA 06’€KTIB, HA fIKi MocArae 1ei 3JI04MH)
Jla€ MOXK/IMBICTh BUCJIOBUTH Ill€ KiJIbKa 3anepeyeHb NPOTU HassBHO-
cTi y ct. 187 KK Ykpainu kBasidikyrouoi 03HaKM «BUMHEHHS 3J10-
YUHY 0C00010, sIKa paHille BYNHUJIA PO36id a60 GAHAUTUIMY», 30K-

1 HaykoBo-IpakTUYHHUH KoMeHTap A0 KpuMiHanbHOro kojekcy Ykpainu /
Bian. pen. C. C. ueHko. - 4-Te BUJ,, nepepo6bJ. Ta fonosH. — K. : A.CK,, 2005. -
C.537-538.
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peMa, 1e Te, 10 GAHJUTU3M MOXKe BUMHATUCH Yy TPboxX ¢dopmaxl.
Jpyra ¢opMa - y4yacTb B 6aH/i, He MOB’sI3aHa 3 MOCATAaHHSIMU Ha
BJIACHICTb. Y TakOMy BUNaZKy po36iii OyJe BUSHABATUCh TAKUM, L0
BUMHEHMH 0c06010, sIKa paHille BUMHUIA 6aHAUTU3M ¥ dopMi yyac-
Ti y 6aHAi, ale BU3HABAaTUMETBCS MOBTOPHUM pPO36iii, BUNHEHU
nicas Kpagikku abo rpabexy. Y Ilocranosi [lnenymy BepxoBHoro
Cyny Yxkpainu Bif 23 rpyausa 2005 p. HeMae KOHKpPETHUX BKa3iBOK
Ha MOXJIMBiCTb BUMHEHHS 0aH/J0I0 iHIIMX 3JI0YMHIB, aHIXX HACHJIb-
HUILIbKI KOPUC/IUBI NMOCATaHHSA. YCi 3a3HaveHi 3JI0UMHU Y BUNAJKY
BUMHEHHS ix 6aH/[010 6yAyTh KBasidikyBaTHcs 3a cT. 257 KK Ykpa-
iHU. Y BullaIKy NOAAJIbLIOT0 BUMHEHHS p0360t0 0c06010, IKa paHi-
Ile BYMHUJIA OJMH i3 3a3HAaYeHUX 3JIOUMHIB, 11 Ail kBanipikyBaTH-
MyTb 3a cT. 187 KK Ykpainu 3 iHkprMiHyBaHHAM BiANOBigHOI 03Ha-
ku. ToMy B cujly NIpsMOi BKa3iBKM 3aKOHY BU3HaBaTHUMETbCA IIO-
BTOPHICTIO OJJHOPITHUX 3JIOUUHIB: 1) TaKk 6M MOBUTHU «IIPUXOBaHa»
NOBTOPHICTh TOTOXXHUX 3JIOYMHIB, KOJU BUMHEHUN 6aH/010 Hamas
sIBJIsiE COO0I0 p036iii; 2) Tak 6U MOBHUTH «IIPUXOBaHa» MOBTOPHICTh
OJHOPiAHUX 3JI0YMHIB, KOJU BYMHEHUH 6GaHJOI0 Hamaj, sIBJSE CO-
0010 KpajiiXKKy; 3) MOBTOPHICTb Pi3HOPIAHUX 3JI0UUHIB, KOJU BYH-
HeHUU 6aH/I010 HANa/ sIBJISIE COGOI0 3TrBA/ITYBAHHS.

OTxe, Bu«kopuctaHus y ct. 187 KK Ykpainu npu KoHCTpy1o-
BaHHI KBasidikoBaHOro ck/aZy 3JI0YMHY KBaslidikyodoi o3Haku
«BYHMHEHHS 3JIOYMHY 0Cc00010, IKa paHille BYMHUJIA p036ilt abo Ga-
HJIUTH3M», € HEKOPEKTHUM Y YacTHHi 6aHAuTU3MY. B3arasui Bukiu-
Ka€ CyMHIBM MOXJIMBICTb BU3HAaHHSl OJAHOPIJHUMH IpPOCTOro a6o
CKJIaZJHOTO 3JIOUMHY Ta CKJIAaJEeHOr0 3JI0YMHY, OCKIJIbKM OCTaHHIi
MOXe BUABJIATUCA B LIUPOKOMY CIEKTPi IHIIMX 3JI04MHIB, 9Ki MO-
)KYTb PiI3HUTHUCA 3 TUMH, K 3aKOHO/iaBellb BU3HAYAE IK OJHOPIAHI
Jl0 CKJIaZleHOT O 3JI0YMHY.

- Bunagku, KoM B JUCNO3ULIAX CTaTel, sKi Nepesb6ayal0Thb
BiZiMOBiAA/IbHICTD 3a EBHI 3JI0YMHH, BXKUBaAOTHCSA POPMYJIFOBaHHS,
1110 MiCTATh BKa3iBKM Ha KOHKpeTHi cTaTTi OcobsuBoi yactTuHu KK
YkpaiHu, Ha 3pa3oK «... 0c00a, IKa paHillle BYNHUIIA OJHWH i3 3J104U-

1 Inpina O. B. KBanidikaliss mMoBTOpHOTO BYMHEHHS KOPUCIUBUX 3JI0YUHIB
npoTH BaacHocTi / O.B. LinbiHa // IOpucnpyeHuis: Teopis i npakTuka. - 2006. -
Ne2.-C.12.
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HiB, mepe6ayeHux...». Hanpukuaz, B 4. 2 ¢T. 323 KK Ykpainu nopsz
3 TepMiHOM «IIOBTOPHO» BXHUTO (GOPMYJIIOBAaHHS «...0C060M0, sIKa
paHille BUMHUWJIA OJUH i3 3JI04MHIB, nepeabayeHux cT. 314, 315,
317, 324 uvoro Kogexcy».

- Bunmazku, Ko B IUCHO3UIISIX CTaTeH, AKi nepeab6avyaroTb
Bi/INOBiZIa/IbHICTD 3a NEBHI 3JI0YMHHU, BXKUBAIOTHCS GOPMYJIIOBAHHS,
110 He MICTATh BKa3iBKU Ha KOHKpeTHi ctaTTi Oco6JIMBOI YacTUHU
KK Ykpainy, oiHaK N0 CyTi CTOCYyIOThCS KiJIbKOX OJHOPiAHHUX 3J10-
yuHiB. Hanpukaag, 3rigHo 3 a63. 5 n. 17 I[loctanoBu [lienymy Bep-
xoBHoro Cyay Ykpainu Big 7 sawortoro 2003 p. N2 2 «IIpo cymoBy
NPAKTUKY B ClIpaBax Npo 3JIOUMHU NPOTH KUTTSA Ta 3[0pOB’sl 0CO-
OM» MOHATTS YMHCHE BOHUBCTBO OXOIUIIOE He JIMIIE 3JI0YUHH, Iie-
penbadveni ct. 115 KK Ykpainu, a ¥ 3/104MHY, epeabaveHi cTaTTa-
mu 112,348, 379, 400, 4. 4 cT. 404, 443 KK Ykpainu. OpHak, y nepe-
JIiYeHUX CTATTAX HJeTbCs He MPO BOMBCTBO, a MPO MOCSITaHHS Ha
KUTTS, Mifl SKUM po3yMi€ThCs i 3aMaxX Ha BOUBCTBO, i BOUBCTBO.

- Bunazku, KoM Ma€ Miclie HOBTOPHICTb 3JI0YMHIB, OJHOPIA-
HICTb AKHX 3yMoBJieHa II. 17 [IpukiHIeBUX Ta NepexifHUX I0JIO-
*kenb KK Ykpainu, Hanpukiaj, nepuinii 3Ji04uMH KBasipikyeTbcs 3a
4. 2 cT. 223 KK Ykpainu 1960 p., a gpyruii - 3a 4. 2 ct. 289 KK Ykpa-
inu 2001 p.

OTxe, OAHOPiAHI 3JIOY4MHU MOXKYTb YTBOPIOBAaTH INOBTOP-
HiCTb 3JI0YMHIB TO/li, KOJIM BOHHU CIlelliaJIbHO Nlepe/ibayeHi 3aKOHOM.

KoxkeH 3i cksa/liB OHOPIAHUX 3/I0YKHIB Ma€ 03HAKy (03HAKH),
[Ki HagABHI B ckiafi iHWoOro 37104uHy. A. A. CTpmKeBCbKa BBaXKag, 1110
MPaKTUYHE 3HAYeHHS] BCTAHOBJIEHHS «CXOXOCTi» (0HOPIIHOCTI) Takux
O3HaK MoJISITa€ Yy TOMY, 110 Mij yac ix kaacudikanii y nopiBHAIbHOMY
aCIeKTi MOKHA BUAIMTH TaKi pOJ0OBI XapaKTepUCTUKU:

- BiAMiHHI 03HaKH, fKi MOAINAITBLCA HA O4YeBUAHI (Hampu-
KJIaJl, yMHCeJ Ta HeobepexXHicTb) Ta JiaTeHTHi (mpuxoBasi). I[Ipu-
KJIaJIOM OCTaHHIX MOXYTb Oy TH XyJIiIraHCbKi Ta 0COOUCTiI MOTHUBH;

- CNi/ZIbHI 03HAKY, fIKi TAKOX MOXKYTb OYTH OYeBUAHUMU (Ha-
NPHUKJIAJ, HACAIIOK y BUTJAAI cMepTi) i TaTeHTHUMU (HampUK/Ia[,
TSDKKI HACJIiIKY 3JI0YMHIB TPOTHU AOBKiIs)L.

1 CtpmxkeBcbKa A. A. BusHaueHHs 3MiCTy NOHATTS «IIOBTOPHICTb 3JIOYUHIB» /
A. A. CrpmxeBcbka // IIpokypatypa, TIoAuHa, Jiepkasa. — 2004. - Ne 5. - C. 59.
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OnHak, Ak 3a3Havyae €. DeceHko, cepe/; MepesiueHUX O3HAK
CXOXMUMHU € Ti YU IHIII NApH 3arajbHUX Ta JAaTEeHTHUX BiAMIHHUX
03HaK. CX0KMMH € 3JI0YUHH, CKJIaJ1 AKAX MAIOTh OJHAKOBI 3araJb-
Hi Ta JIaTeHTHi BiIMiHHI 03HaKM y pi3HUX KOoMOiHaIllisix. ToMy, oye-
BU/IHO, Ma€ paiiito A. M. Pulie/itok, IKUA OTOTOXHIOE MOHSATTS «O/-
HOPiZHI 3/I04MHU» 3 NOHATTAM «CXO0XI 3/104UHU». [IpoTHUCTABAATH
ix 3MicT y 3B’A3KYy 3i cxoxicTio (0AHOPIAHICTIO) OAHUX | TUX caMUX
03HaK, 1110 XapaKTepPU3yIThC 3 Pi3HUX 6OKIB, HE MOXKHA, TaK CaMo,
dK 1| He MO)Ha Moro nopiBHioBaTUl. OTXKe, 03HAKU MOHATTS «OJHO-
pifiHi 3JI0YMHU» TA O3HAKU MOHATTS «CXO0XKi 3JIOYHUHU» MOXKYTh OY-
TH XapaKTepUCTHKaMH OJHOI'0 ¥ TOr0 CaMoro 3MicCTy 3 pi3Hux 60-
KiB, TOM caMUU 3MiCT BiITBOPIOETHCS B Pi3HUX MJIOLUHAX.

BpaxoByrouu BuUllle BUKJI3JIeHe, MOXXHA 3pOOUTH BHUCHOBOK,
110 MOBTOPHICTh OJHOPIAHUX 3JI0UYMHIB XapaKTEPU3YETbCA BYU-
HEeHHAM OJiHi€l0 i Ti€  0cobo10 ABOX abo OiJjblie 3/I0YHUHIB, Ie-
pesfbayeHUX Pi3HUMHU CTATTAMM Yy BUNAJKaX, CHeljajJbHO 3a3Haye-
Hux B OcobuBiit yacTrHi KK.

IloemopHicmb pi3HopidHux 3.s04uHie. HeogHOpiAHUMU 3J10-
YUHAMU CJIij] BBaXKaTH TaKi CyCIiJIbHO Hebe3nevyHi AisiHHSA, sKi 1o-
CATalOTb Ha Pi3Hi 06’€KTHU YU HA OJWH i TOU caMUH 06’'€KT, asie 3a
pisHoOi popmu BuHUZ. [IJI1 MOBTOPHOCTI Pi3HOPIHUX 3JIOUUHIB [J10-
CTaTHBO MOCTiZOBHOTO BUMHEHHS IPUHAUMHI BOX OY/Ib-SIKHX 3J10-
4yuHiB. Hampukiaj, BUYMHEHHS XyJIiraHCTBAa, a MOTIM KpPaJiXKH,
3rBa/ITYBaHHA.

OTxe, MIOBTOPHICTIO Pi3HOPIAHUX 3JI0YHMHIB € BUNHEHHS 0CO-
0010 IBOX YU GiJibllle 3JI0YUHIB, [0 He 36iraloThbCs Ta He CXOXKi 3a
cBOIM Ge3mocepeAHiM 06’ekToM 4u popMoro BUHU. TyT 3/104MHU
MawTb pi3Hi 6e3mocepeHi 06’'€KTH YU pi3Hi popMU BUHU IPH Bij-
HOCHIM cxoxocTi 6e3nocepe/iHiX 06’€KTiB (HaNpuUK/IajJ, YMHCHE
BOMBCTBO Ta XyJliraHCcTBO). TOMy Taki 3JI04UMHU MaOTh Pi3HOPiIAHUMN
xapakTep. Taky NOBTOPHICTb MO>KHa Ha3BaTH 3arajJbHOI NOBTOP-
HICTIO 3JI0YMHIB, OCKIJIbKM MePUIMU | HACTYIHUN 3JI0UMHU MOXYTh

1 CtpukeBcbKa A. A. BusHaueHHsI 3MIiCTy MOHSTTS «IIOBTOPHICTb 3JI04YMHIB» /
A. A. CrpuwxeBcbKa // [IpokypaTypa, 110AuHa, AepxaBa. — 2004. - Ne 5. - C. 59.

2MaskoB B.Il. IloBTOpHOCTb NpecTyNJeHUH: MNOHATHe W YroJOBHO-
npaBoBoe 3HadeHue / B.Il. Mankos. - Kasaub : U3a-Bo Kasan. yH-Ta, 1970. -
C.32.
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OyTH OYyAb-IKUMHU. Y KpUMiHAJIbHOMY NpaBi Jesdki BueHi 3arajbHy
NOBTOPHICTb Ha3UMBalOThb NOBTOPEHHAM 3/104MHIB. KpiM Toro, 3ara-
JIbHA MOBTOPHICTD 3JI0YMHIB OXOIJIIOE peasIbHy CYKYNHICTb 3JI04M-
HiB, AJi IKOI XapaKTEPHUM € BUMHEHHSI B Pi3HUU 4Yac KiJIbKOX He
NOB’sI3aHUX MK C060I0 3JI0YHHIB, TOOTO 32 YMOBH, KOJIM 3aKOH He
Ha/la€ KBaJiQiKyrouoro 3HayeHHs TaKiii MOBTOPHOCTI - MOBTOP-
HICTh He BUCTYIA€E 03HAKOIO aHi OCHOBHOTO, aHi KBasidikoBaHOTO
BU/ly 3JI0YHHY.

3arajsibHa NMOBTOPHICTb BpPaXxOBY€ETLCA NPH NPU3HAYEHHI IO-
KapaHHA fIK 06CTaBUHA, 1110 00TSKYE Horo. IcTopisi po3BUTKY KpHU-
MiHaJIBHOI'0 3aKOHOJABCTBa CBiYWUTBH, L0 KOJIO 06CTaBUH, 00Ts-
KYIOUYMX | NOM'IKIIYIOUMX KPHUMiHa/NbHY BiANOBiJaabHICTh i Moka-
paHHs, HABITh B iICTOPUYHO HeBeJIUKI [lepioU Yyacy 3a3HaBaJlo 3Ha-
yHUX 3MiH. [lepesik 06TSKYIOYUX 0GCTAaBUH BHU3HABCS TO BUYEPII-
HUM, TO AONYCKaJIM HAATO IIMPOKe HOT0 TJyMadeHHs], KiJIbKICTb iX
TO 306i/7blIyBajach, TO 3MEHIIYBaJach; 4aCTO MOM SIKLIYIO4Yi 06CTa-
BUHU BU3HABa/IM OOTSHKYyHOUMMH | HaBnaku. Jlulie NOHATTS MOBTO-
PHOCTI He3MIHHO BXOJMJIO B IlepeJiiK O3HakK, L0 NOCUJIIITH KpU-
MiHa/IbHY BiATIOBiZJa/IbHICTBE.

06cTaBuHY, fIKi OOTSHKYIOTh [MOKAapaHHS, CBiAYaTh Mpo mifABU-
IeHy HeGe3MeyHiCTh BUMHEHOTr0 3JI0UMHY W 006U BUHHOTO, L0 /A€
MiJICTaBH Cy[y NPYU3HAYMTH HOMY NMOKapaHHsA Hal6inblI cyBope 3 Mo-
KJIMBOTO. 3a HAasfBHOCTI OOTSKYHOUMX OOCTaBUH CyJ, MOXe:
a) MPU3HAYUTH OiJIbIIl CyBOpe MOKApAaHHSA B MeXax 0/IHOr0 BUAY; 6) 3a
aJIbTEPHATHUBHOI CaHKIil 06paTH 6iiblll CYBOPUN BH/| MOKApaHHS;
B) MIPU3HAYUTH J0JJaTKOBE MOKApaHHs, MPU3HAYeHe CAHKIE SIK ¢a-
KyJIbTaTUBHE; T) 00paTH MPUHILIMIIY, 33 SKUM IPU3HAYEHE OCTATOUHE
NoKapaHHs1 GyJle HalcyBOpilIMM (HANpUKIJ, HE TPUHIUN MOTJIH-
HaHHS MeHII CYBOpOro NMOKapaHHs Oi/bl CyBOPUM, a IPUHLIMII YacT-
KOBOT'O UM [OBHOT'O CKJIaJIlaHHs); J) He 3aCTOCYBaTH 3BiIbHEHHS Bij
Bi/IOYBaHHS OKapaHHA B MopsAKy cT. 75 KK Ykpainu.

[IoBTOpHICTB sIK 06CTaBHHa, 1110 OGTIKYE KPUMiHA/IbHY BiJjlo-
Bila/IbHICTD, HE BIUIMBA€E Ha KBaJsidikaliro AissHHS, 1I cyJl BpaxoBYye
JIMILe KOJIM NMPU3HAYA€E MOKapaHHs 3a 3JI0YMH, BUMHEHUH BApyre
(BTpeTe i Ginbiie). Ll moBTOpPHICTH Ma€ 3arajibHUM xapakTep -
BOHA NOIIUPIOETbCS Ha BCi 6€3 BUHATKY BUIAJKU BUMHEHHS [IBOX
YU Gijibllie 3JI0YHHIB.
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[lyukT 1 4. 1 cT. 67 KK Ykpainu nepesn6adae sik 06CcTaBUHY,
1110 O6TSXKY€ IOKapaHHS, BUMHEHHS 3JI04YMHY [IOBTOPHO Ta pPeLUUB
3y04uHiB. Y [loctaHoBi [lnenymy BepxoBnoro Cyay Ykpainu Bif
4 qepBHA 2010 p. N2 7 «IIpo npaKTUKy 3aCTOCYBaHHS CyJaMH KpH-
MiHaJIbHOI'O 3aKOHO/ZABCTBA NP0 MOBTOPHICTB, CYKYIHICTh i penu-
JVB 3JIOYMHIB Ta IX NpaBOBi HacaiKu»! 3a3HAYeHO, 1[0 OCKiJIbKU
OyIb-sKi crienia/ibHi 3acTepekeHHs 1[O0/I0 BU3HAYEHHS IIOBTOPHOC-
Ti Ta pelluIUBY 3JIOYMHIB y LIl CTATTi BiACYTHI, IpHU BCTAaHOBJIEHHI
3MicTy O06GCTaBUHM fIK TaKOi, 110 OOTSDKYE MOKapaHHs, Heo6XiHO
kepyBaTucs ctattamu 32 ta 34 KK Ykpaiuu.

Y nayni KpMMiHaJIBHOTO NpaBa 3a3Ha4yeHo, L0 IPHU 3acTOCy-
BaHHi . 1 4. 1 cT. 67 KK Ykpainu ciig maTtu Ha yBasi, o sk o6cTa-
BUHY, sIKa OOTSKYE MOKApaHHS, 3aKOH NPHUIIMCYE BPaxOBYBaTHU
«BUYMHEHHSI 0CO60I0 3JI0UMHY MTOBTOPHO», & HE «BUMHEHHS 3JIOUUHY
0co6010, SIKa paHillle BUMHUJIA OYAb-IKUMN 37109UH»2. CaMe ITUM Bif-
pisHsATbCA npunucu .1 4. 1 ct. 67 KK 2001 p. Big nmosoxens 1. 1
cT. 41 KK 1960 p., y iKoMy 06CTaBHMHOM, 1[0 0O6TS>KyBaJjia BiiNOBi-
JlaJIbHICTh, BU3HABaJIOCsS BYMHEHHS 3JI0UMHY 0C006010, fIKa paHille
BUMHUJIA 6yAb-AKUM 371049KH. 3a KK 1960 p., A/151 HasBHOCTI MOBTO-
PHOCTIi He MaJIo 3HAYeHHs], Y4 6B 3HOBY BUMHEHUM 3JI0UUH TOTOX-
HUM, OJHOPiZJHUM YU Pi3HOPIAHKUM. TOMY OCTaHHE MMOHATTS 3HAYHO
MIHUpIIe 32 CBOIM 3MiCTOM, HiXK monepeHe. Ik 06CTaBUHY, 10 00-
TSKY€ NOKapaHH4, CyJ, Ma€ IPaBo BPaXxOBYBaTH JIMILIe IOBTOPHICTh
TOTOXXHUX 3JIOUMHIB, TOOTO TaKMX, AKi, BiinmoBigHo 10 4. 1 cT. 32 KK
YkpaiHnu, nepeabadeHi ofHi€l0 U Ti€wo K cTaTTero (YaCTUHOI CTaT-
Ti) Oco6smBoi yactTuHu KK. fkimo x ocoba BYMHSE JleKiJbKa 3J10-
YUHIB, nepejdaveHux pisHUMU ctarTamu KK, To6To kosu 1i 3710-
YUHU € OJHOPIIHUMH ab0 pi3HOPiAHUMU, TO 3rijgHO i3 4. 3 cT. 32 KK
YKpaiHy BOHU MOKYTb 6YTH BU3HAHI NOBTOPHUMHU JIUIIE Yy BUNAJ-
Kax, npsaMo nepeadbadyeHux B Ocob6siuBii yactuHi KK, i BHacaigok

1 [Ipo npaKTHUKy 3aCTOCYBaHHA CyJaMM 3aKOHOJAABCTBA NP0 NOBTOPHICTH,
CYKYIHICTb | pelluiuB 3JI0YMHIB Ta iX NpaBOBi HaCAIAKU: nocTaHOBa [lnenymy
BepxoBHoro Cyay Ykpainu Bif 4 yepBHs 2010 p. // BicHuk BepxosHoro Cyay
Ykpainu. - 2010. - Ne 7. - C. 6-10.

2 3in4eHKoO [. 0. MHOXXUHHICTb 3/I0YUHIB: NOHATTS, BUAH, IPU3HAYEHHS 110-
KapaHHs: MOHorpadis / 3a 3ar. pea. npod. B. I TioTioriHa. - XapkiB : ®iHH,
2008.-C.163.
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I[bOT0 TaKe «IIOBTOPEHHSI» 3JI0YUHY He MOXKe OyTH BH3HaHe 3a II. 1
4.1 cT. 67 KK Ykpainu sik 06cTaBUHa, 1110 00TSKY€E MOKapaHH:AL

BpaxoBylouMu 3HauYeHHSI OOTSXKYHOUUX OOCTAaBUH INpU NpU-
3Ha4YeHHIi MoKapaHHs, CJijJ NOTOJUTUCA 3 HEOOXiIHICTIO icCHyBaHHS
n. 1 4.1 ct. 67 KK Ykpainuy, npoTe 3MicT 1iel HopMu Tpeba po3imu-
puTu. lle nmosokeHHsI B YMHHIN peAakilii OXOMJIIOE BUNAAKU BYU-
HEHHA TIJIbKM TOTOXHUX Ta OJHOPIJHUX 3JIOYUHIB, B CBOIO 4epry
BUKJIIOYAE 31 CBOTO 06CATY MEeBHY Ipyny 3JI0YMHIB, 30KpeMa, pi3-
HOPiJHUX, HAapUKJaJ, BUMHEHHsI OJJHOTO HeoOepeXHOTo 3JI04YHU-
Hy, 3a IKU# ocoba Bifdys1a abo BiZiOyBae MmokapaHHs, i CTPOKH Ja-
BHOCTI IPUTATHEHHA 0 KPUMiHaJbHOI BiANOBIJaJILHOCTI HEe MU-
HyJIY, i BUMHWJIA YMUCHUU 3JI04WH, a00 HaBmaku. Tomy m. 1 4. 1
cT. 67 KK Ykpainu MoxkHa BUKJIACTU B TaKiil pefakiii: «GYUHEHHS
3/104UHY 0C06010, SIKA paHiule BUUHUAA 3/10HUHY.

[Ipy3Hayarw4u MoKapaHHs, CyZ, He Ma€ NpaBa MOCUJIATUCH Y
BUpPOKY Ha . 1 4. 1 cT. 67 KK YkpaiHuy, K110 NOBTOPHICTD 3JI0YU-
HiB nepejbadeHa y ctaTTi OcobsrBoi yactuHu KK sk o3Haka 3J10-
YHHY, 110 BIJIMBA€E Ha Horo kBanidikanito. Lle 3yMoBaeHO TUM, L0 ¥
BHUIIaIKax MOBTOPHOCTI fIK KBaJipikyro4ol 03HAKH 3JIOUHUHY MiJIBU-
HIeHy CYCHiJIbHY He6e3NeYHICTh i TSKKICTb 3JI0YUHY BXKe BpaxoBa-
Ho y ctarTi OcobsnBoi yactunu KK, a Tomy HeMae noTpe6bu 1je pas
OpaTH ixX [0 yBard npu NpU3HauyeHHi MoKapaHHs. 3TifHo i3 3ako-
HOM, Cy/l Ma€ NPaBO He BU3HATH NOBTOPHE BUMHEHHS 3JI0YHMHY 00-
CTaBHHOIO, 1[0 OOTSKYE BifiMoBifasbHICTh. lle MoXXe GYTH TOJj,
KOJIM OJUH i3 BUMHEHUX 3JI0YMHIB OYB HeobGepeXHUM abo KoJv
BYMHEHI 3JIOUMHU 3aHA/JTO BiJPi3HAIOTBHCA TSXKKICTIO 3amo/isiHOl
MKOAY (HampUKJIaZ, IPH 3anoJisiHHi CMePTi mic/isi yMUCHOTO 3amo0-
JliTHHS JIETKOTO TiJIeCHOTO YIIKO/KEeHHS).

M. 1. KopxaHCbKHii 3a3Ha4YMB, 10 3aKOHO/jaB4ye BU3HAYEHHS
i 3acTOCyBaHHS1 HOBTOPHOCTI SIK 03HAKH, L0 0OTSXKYE KPUMiHa/NIbHY
BiZINIOBIZA/JILHICTD i IOCUJIIOE IOKApPaHH4, € HEBJIAJIUM, OCKIJIbKY, AK
BiZjl3HauyalOTh JOCJAIAHUKH, B KPUMiHAJIbHIN CHpaBi Malxe HIKOJU
He OyBa€ 3p0O3yMiJio, UM BpaxyBaB Cy/J| IOBTOPHe BYMHEHHS 3JI0UH-

1 KpumiHanbHUE Kosekc Ykpainu: HaykoBo-npakTUYHHUHM KoMeHTap / 3a
3ar. pe. B. B. Crawuca, B. {. Tanis. - Bug. TpeTe, nepepo6s1. Ta JonoBH. - X. :
Opmicceit, 2006. - C. 225.
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Hy YU Hi, TOMY 1110 B KPUMIiHaJ/IbHIH ClIpaBi Lje HiIIKUM YUHOM He I0-
3HavaeTbcd. [lnenym BepxoBHoro Cyay YkpaiHu He pas Bifj3Hauas,
1110 CYy/IU He 3aBX/u 3ab6e3MeuyloTh CyBOpe AJOTPUMaHHs BUMOT 3a-
KOHY IIpO BpaxyBaHHs XapaKTepy CTYIleHs CyCIiJbHOI He6e3neyHo-
CTi BUMHEHOT0 3JI0YMHY, 0COOM BUHHOI'O Ta 06CTaBMH CNpPaBH, AKi
NOM'SIKIIYIOTh BiZJIOBiJa/IbHICTh; 1[0 HEJONYyCTHMO MOABIKHO Bpa-
XOBYBAaTH NPU NMPU3HAYEHH] MOKapaHHS MOM'SIKIIYIO4i YU 06 TIKY-
oyl 06CTaBMHM BYMHEHHS 3J04uHy. M. M. KopskaHchbkuii HaroJo-
IYBaB, 1110 AOLi/JIbHO 6yJ10 6 MaTH y 3arajbHiil YacTUHI KpUMiHaIb-
HOT'0 3aKOHY OJiHY 3arajibHy HOpMY IIpO NOCUJIEHHS NIOKapaHHA 3a
NIOBTOPHE BYMHEHHS 3JI04UHYL

Y KpuMiHa/IbHO-TIPABOBI JIiTepaTypi NosABUJIACA MTO3ULS, 3TiHO
3 SIKOI0 HEMAE MOTPeOH PO3AUIATH 06TKyroui 1 KBamidikyrodi o6cTa-
BUHY, iX Tpeba yHidpikyBaTu. [lo-nepiue, A5 Toro 106 BU3HATH IX piB-
HO3HAYHHMH, M0-/ipyTe, yHiikyBaTH iX TepMiHOsIOTiYHO B 3arabHi i
Oco6/MBiIM YacTUHAX, MO-TPeTE, YHIPIKyBaTH KOJIO OOTSHKYIOYHX 00-
CTaBUH, sKi nepeabayeHi B 3araybHii i OcobsuBiM yactuHax KK2. Ta-
Ku# migxiza, sk BBakae T. A. KocrapeBa fgacTb 3MOry: a) YHUKHYTH JIy-
0JII0BaHHS OJ{HiE] 06CTAaBUHU MPU PerJiaMeHTYBaHHi B KPUMiHAJIbHO-
MY 3aKOHi, 1110 T0306aBUThb NMPABO3aCTOBYBaYa Bifl Mpo6JeMHU «IOABIH-
HOTr'0 BpaxyBaHHS»; 6) YTOYHUTH 3MIcCT Iji€i 03HaKH; B) YiTKO BU3Ha-
YUTb Mipy BIUIMBY KBalipiKyto4ol 03HaKH Ha MOKapaHHS; I') YHUKHYTH
rpoMisjikoro mnepeJsiiky kBasidikyrouux o3Hak B Oco6JMBiM YacTHHI i
CKOPOTHUTH IepeJiiK 00THKYI0UUX i TOM IKIIYI0YHMX 06CTaBUH 3a paxy-
HOK KOHKpeTH3allii Hal6i/IbIll 3HAUYyIIUX i3 HUX3.

A.Tl. Ko3si0B npomnoHye B3ara/ii BUJYYHUTH i3 3aKOHY KBasTidi-
KyOui 03HaKku. BueHH#1 BBaXKag, 110 JOCTAaTHbO BCTAHOBUTHU B 3ara-
JIbHIM 4YacTUHi nepesik o6TMKYH0YMX i MOM'SKIIYIOYUX OOGCTaBHUH
(BoHU daKTHUYHO €, Tpeba YTOYHUTH iX CyTh i KOJIO), OLIiIHUTH B Ie-
BHUX BeJIMYMHAX 3HAa4YeHHs KOXHOI 06CTaBUHHU. fK Hacaimok,

1 KopxaHncekuit M. M. Ksanidikanisa snouunis / M. H. Kopsxancokuit. - K. :
IOpinkom InTep, 1998. - C. 25-26.

2 KoznoB A. I1. [Ipo6siema yHUUKALMK OTATYAOLINX 06CTOSATENBCTB, PeLy-
cMoTpeHHbIX O61elt 1 Ocob6eHHOR 4YacTAMM yrosioBHoro 3akoHa / A.Il. Kos-
J10B // BecTHUK MockoBckoro yHuBepcuteTa. - 1977. - Ne 3. - C. 81-85.

3 Koctapesa T. A. KBanudunupymouiyue o6CTosTebCTBA B YT0J0BHOM IIpa-
Be / T. A. Koctapega. - flpociasis : Apl'Y, 1993. - C. 109-110.
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OTPUMAEMO KOMMNAKTHY Oco6JMBY 4YacTHHY 6e3 KBaslidiKylodux
O3HaK i /Ba OCHOBHI mpaBuJia: 1) Ko>XKHa i3 BKa3aHUX B 3aKOHi 06-
CTaBUH NOUIMPIOETHCS HA BCi 3JI0YKHY, aJle 3 ypaxyBaHHAM iX 0C06-
JIUBOCTeH; 2) oljiHKa 06CTaBUH He3MiHHA I110/I0 BCiX 3JI0YUHIB i B
piBHOMY CTyIIeHi 3MeHIIye YK 36i/bIIy€e CAHKILiIO0 3a X HassBHOCTIL.
JlesaKki BYeHi BKa3yOTh, 110 XapaKTep Ta CTYNiHb CyCHiJIbHOI
He6Ge3MeKH 3JI0YUHY, a TaKoXX 0c06a BUHHOTO Ta 06CTaBUHM CIpa-
BM, NOM'SIKLIYIOYi Ta OOTSKYIOUi 06CTAaBUHU € BCe TaKH OCHOBOIO
s qudepeHnianii kpuMiHanbHOI BignoBiganbHocTi2 JI. JI. Kpyr-
JikoB i A. B. BacuseBCbKHH TaK0>X BBa)KalOTh, 1O IIi 0GCTaBHUHU €
iHcTuTyTOM Audepenuiariii, a Bci AudepeH1ir00YM iIHCTUTYTH Bpa-
XOBYIOTBbCS Ta BUKOPUCTOBYIOTBbCA NPU iHAUMBIAyasisanii Bifmnosi-
JaIbHOCTI, OHAK, PU [[bOMY 3aJIMIIAKTHCS AUdepeHIiI0I0unMu3.
[Ipore, six cnpaBeguBo 3a3Havae 0. b. MesibHUKOBa, Judepe-
HLianiga Ta iHgYBiAyanisanisa KpruMiHaJbHOI BiZIIOBIJa/IbBHOCTI — ABU-
la Ta NOHATTA He imeHTUyHi*. [udepeHuianis Ta iHAWBIAYyanizanisa
KpUMiHaJIbHOI BiANOBila/IbHOCTI TicCHO MiX co60r0 NOB’s13aHi i yTBO-
PIOIOTh «JBi CTOPOHW» KPHUMiHa/IbHOI BiAnoBiganbHOCTI. BoHM Jyoriu-
HO WJYTb OJjHA 33 OJJHOI0, O/JHAK MAIOTh Pi3HY IPaBOBY NPUPOAY>.
O4eBUAHO, OTOTOXKHEHHSI HAYKOBISIMU MiJcTaB qudepeHiiia-
Uil Ta iHAUBIAYyani3anil KpUMiHaJIBbHOI BiZNIOBIAAJBHOCTI 3yMOBJIe-
HO HEYiTKHUM pO3IMOo/iJIoM caMHX MpolieciB nudepeHnianii Ta iHau-
Bifyanisauii. Ha Hamy AyMKy, Taki TBep/KeHHsl cyliepedaThb yCTa-
HOBJIEHOMY Cy/>KEHHIO MPOo BiMiHHicTb cdep gudepenianii Ta iH-

1 KossoB A. II. [lousiTus npecrymienus / A.I1. Kosnos. - CII6. : I0puguye-
ckuii nentp Ipecc, 2004. - C. 814-815.

2 MenbHukoBa 0. B. /luddepennanuss oTBETCTBEHHOCTH W HWHJMBHAYa-
nu3anus HakazaHuda / 0. b. MenbHuKoBa. - KpacHosipck: U3a-Bo KpacHosipek.
yH-Ta, 1989. - C. 38.

3 Kpyraukos JI. JI. luddepeHnnanys oTBeTCTBEHHOCTH B YT0JI0BHOM Ipa-
Be / JI. JI. Kpyravkos, A. B. BacuneBckuil. — CII6. : FOpuanueckuit uentp Ipecc,
2002. - C. 141.

4 MesbHuKOBaA 10. B. [luddepeHnpanyss oTBETCTBEHHOCTH U WHJMBUAYa-
anszanusa HakasaHuda / 0. B. MenbHukoBa. - KpacHosipck: Usn-Bo KpacHosipek.
yH-Ta, 1989. - C. 17-18.

5 Kpyraukos JI. JI. iluddepeHunanysi oTBeTCTBEHHOCTH B YTOJIOBHOM Ipa-
Be / JI. JI. Kpyravkos, A. B. BacuneBckuil. — CII6. : FOpuanueckuit uentp Ilpecc,
2002.-C.17.
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auBigyanizanii BignosiganbHocTi. i cdepu MaroThb BiAMiHHICTB
nepiil 3a Bce y cy6’ekTax 3acTocyBaHHs. Tak, cy6o’ekToM audepeHiri-
auii Kp¥MiHaJIbHOI BiAIIOBIAAJIBHOCTI BUSHAETHCA 3aKOHOJABellb, a
cy6’ekTOM iHAMBIyati3allii € mpaBo3acTOCOBHUM OpraH, TOGTO Cy,
Tomy, 6isibII 0GI'PYHTOBAHOI, € MO3UIIiSI TUX BUYEHUX, SIKi BKA3yIOTh,
[0 TMOM SKIIYIOYi Ta 06TAKYH4i 06CTaBUHU € 3aco6oM, GopMoro
inauBigyasizanii mokapaHHs, a AKIO I[i 06CTAaBUHU NepefioadeHi y
craTTsax Oco6auBoi yactuHu KK, To BOHM € 3aco6amu audepeHiIiia-
Uil Kp¥MiHaJIBHO] BiIOBIAAa/IbHOCTI.
CxeMaTHU4HO MiZICYMOBYEMO BUKJIaJleHE:

304HHHA
noBeXiHKa
| |

3a 03HAKOIO KiTbKOCTI

3JI0YHHIB
N

TloBTOpHICTH
3/104HHIB

O MHUYHHANR
3/10YUH

o

3a XapaxkTepoOM BUUHEHHUX
3JI09MHIB

TToBTOpHICTE Pi3HOPiAHHIX
37104HHIB

3JI0YUHHA

TpocTuii |
TTOBTOPHICTH TOTOXKHHX Tpusatounit
37104HHIB 3M0YNHH
TIOBTOpHICTh OAHOPIIHUX IponosxyBaHuit
3JI04UHIB 3/104HHU
Cxnanenuit

_|

3a HasBHOCTI
CYIHMOCTI

3JI0YMHY 3 TOXITHUMH
HACHI IKaMH

41 1 1 1T 1 1

TloBTOpHIiCTD, siKa HE
OB’ s13aHa i3 3aCyUKCHHAM

_|

IneanpHa cykynHicTh
3/04NHIB

TToBTOpHICTS, 5IKa MOB’A3aHA
13 3aCyIKCHHSIM

_|

3a KpUMiHAJIbHO-TIPABOBUM
HACJIIIKOM

TToBTOpHICTH
SIK KBaTi(ikyroua o3HaKa
TToBTOpHICTH
SIK 00TSDKYIOUA 03HAKA
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2.3. BigMiHHiCTb NOBTOPHOCTI 3/I0YHHIB Bij, CyMi>KHMX IOHATh

3’scyBaTH BiAMiIHHICTH MOBTOPHOCTI 3JI0YMHIB BiJj cyMix-
HUX MOHATH NOTPiGHO 3 TaKUX MipKyBaHb. Po3MeXyBaHHS sIBUIL]
€, No-neplle, iIHCTPYMEHTOM Ni3HaHHA IXHbOI npupou. lle rHo-
ceoJsioTiYHUM acnekT mnpo6Jsemu. Ilo-Apyre, aHazdi3 cniBBigHO-
IIeHHS NOBTOPHOCTI 3JI0YMHIB Ta IHIIWX NPaBOBUX ABHUL A€
3Mory ocobi, ika 3aCTOCOBYE 3aKOH, PO3Mi3HATHU Npo6JIeMHY CH-
Tyalilo, 1o ii Tpanujacs, Ta nigroryBatucs Ao ii BupimeHHs. Le
NpPaKTUYHUH acneKT npob6semu. [lo-TpeTe, came 3 mo3uuii 4iTko-
ro BU3HAYE€HHS CHiBBiHOLIEHHS NOBTOPHOCTI 3JIOYMHIB 3 iHIIU-
MU KpUMiHa/JbHO-IPAaBOBUMHU MOHATTAMU MOXKHA 3HATHU pPi3HO-
MaHITHI Hey3ro/»>KeHOCTi Ta MPOCYHYTHCS Y BUPOOJIeHH] 3araib-
HUX, 6i/1b1I MOBHUX NOTJISAZIB HA Te YU iHUIe aBUIle. Llle TeopeTu-
YHUU acneKT Npob6JieMH.

TpaguuiiHO B Mexax po3IJsAAy NOBTOPHOCTI 3JI0YMHIB 3a4i-
NMalTbCd NUTAHHA il CMiBBiAHOILIEHHS 3 OJITUHUYHUM 3JI0YMHOM, 30-
KpeMa IpOJOBXKyBaHUM, i3 CHIBBIAHOLIEHHAM i3 CYKYIHICTIO i pe-
LIMIMBOM 3JI0UYHHIB.

2.3.1. loemopHicmb 3/104UHi8 | NpodoeHcyeaHull 3,104UH

YBara [0 NMpoAoBXKYBaHOI'O 3JIOYMHY B HAIl 4ac 3yMOBJIEHA
noTpe60oI0 B YiTKUX KPUTEPisIX PO3MEXYBaHHS MOBTOPHOCTI 3J10-
YHHIB | TAaKOTO OJWHUYHOTO 3JI0YMHY, AKAMN CKJIAJAETHCA 3 HU3KHU
TOTOXXHUX MPOTHUIIPABHUX [Jil, 60 B LlbOMY BUNAJKy HelpaBUJIbHE
pillleHHs1 PU3BOAUTD /10 HeBipHOI KBaJsidikalii 3/04uHy i 10 BU-
3HAYeHHs MOKapaHHs, HeaZileKBaTHOro HebGe3mneli i, BYNHEHUX
BUHHOI0 0c06010. [Ipy mpo0BXKYBAaHOMY 3JI0UMHI BUKJ/IIOYAETHCS
MOBTOPHICTD i JjiAHHA 0cO6M KBalidiKyeTbcs K OAUHUYHUN 3J10-
YUH, HAanpukKaa[, 3a 4. 1 cT. 185 KK Ykpainu. [Ipu nmoBTOpHOCTI 3710-
YUHIB, Ti€l K KpaJiXKKH, 3aCTOCOBYEThCA 4. 2 cT. 185 KK Ykpainy,
1110 TSATHE 3a C06010 GiJbLI CYBOpE MOKAapaHHS.

BuBuaTu npo6sieMy NpoJ0BKYBaHUX 3JIOUMHIB o4aau HiMe-
1bKi kpumiHasictu XIX cT., IKi y cBOiX po60Tax 3BepHYJIU yBary Ha
BUIa/IKH, KOJIM BUNHEHO JieKiJibKa 3JI0OYMHHUX JiH, 110 B CYKyNHOCTI
CKJIaJlal0Th OJMH 3JI04MHHUN HaMip. Cama K iZiess npo/J0BKyBaHOTO
3JI0UMHY B KpUMiHa/JIbHOMY IpaBi BUHUKJIA Y 3B’AI3Ky 3 MOTPe6OI0
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MPaBUJIBHO | ClIpaBeJIMBO OL[IHIOBATH BUIIA/[KH, 30BHIIIHbO CXOXIi
Ha [NI0BTOPHI 3JI0YHHH.

Y pociiicbKill Hayli KpUMiHa/IbHOTO NpaBa i CyI0Bik NpaKTH-
i 3 KpUMiHaJIbHUX CHpaB MOHATTH MPOJOBXKYBAaHOTO 3JI0OUMHY
3’9BUJIOCH TiJ] BIVIMBOM HiMelbKHUX KpuUMiHaJsicTiB. Hal6isbm Bi-
JOMUM JIOCTIAHUKOM MPOJOBKYBAHOTO 3JI0YMHY OYB BHJATHUUI
kpuMiHazict M. C. TaraHueB. BiH BU3HauuB NpOAOBXKYBaHUU 3J10-
YHUH fIK HU3KY OJHODPIAHUX 3JI0YMHHHUX Ail, 06’€¢fHaHUX €ANHOIN0
Cy6’'€KTUBHOI0 CTOPOHOIO Ta EAWHUM HaMipoM, KOXKHA 3 SIKMX Ma€
CKJIaJ| 3JI0YMHY K OAUHUYHOTO. [10ACHIOI0YM CyTh NPOJ0BXKYyBaHO-
ro 3JI0YMHY, BUYEHHUH, 30KpeMa, BKa3ye: AKII0 MU BU3HAEMO 0COOY,
sIKa 3 MeTOl BOMBCTBA POOUTH WICTh yAapiB COKUPOO, aje Julie
IIOCTHUM BOMBA€E, BUHHOIO JIUIIE 3a BOUBCTBO, a He 3a I1'ATh 3aMaxiB
Ta oZjHe BOHMBCTBO, TO MU MOBUHHI BU3HABAaTU 0CO0Y, iKa BUMHUIIA
KpaJli>KKy KiJIbKOX peuell 3a UIiCTh NPUHAOMIB, BUHHOIO TiJIbKU B OJI-
HOMY 3JIOYMHI, @ He B IIeCTU KpaAixkaxl.

[lofanplinii PO3BUTOK MOHATTA NPOAOBXKYBAHOIO 3JIOYUHY
3HaxoauMo B [loctaHoBi [lnenymy BepxoBHoro Cyay CPCP Bix 4 Ge-
pe3na 1929 p. «Ilpo ymMoBM 3acToCyBaHHSI JJABHOCTI i aMHIicTii 70
TPUBa/IMX Ta MPOJIOBKYBAaHUX 3JI0YMHIB», [le 3a3Ha4Ya/I0CH: «3JI0YU-
HHY, L0 CKJIAJAI0Th i3 psAAYy TOTOXHUX 3JIOYMHHUX [il, cIpsiMOBa-
HUX Ha JOCATHEHHS 3arajbHOi MeTH, ¥ TaKuX, 110 YTBOPIOWOTb Y
CBOIM CYKYNHOCTI €JUHUI 3/104MH»2. OTOXX BUSABJIEHO TaKi 03HaKU
NPOJOBKYBAaHOIO 3JI0YMHY: 1) CK/IaJA€ETbC 3 HU3KU 3JI0YMHHUX
Jil; 2) ni Aii moBuHHI 6yTH TOTOXHI; 3) Ail MOBHUHHI 6yTH cripsiMoO-
BaHI Ha 3arajibHy MeTy.

Oxkpim IloctaHoBw Bif 4 6epe3ns 1929 p., [lnenym BepxoBHo-
ro Cyny CPCP 3BepTaBcs 0 mpo6/ieMH MPOJOBXKYBAHOTO 3JIOUUHY
1le KiJIbKa pasiB, JaBLIX BKa3iBKU PO 3aCTOCYBAaHHA LbOTO MOHAT-
TS 0 PO3KPaJlaHb BJIACHOCTI, CIIEKYJIAL], XxabapHULITBA.

Y nitepatypi micisg npudHATTA OCHOB KPUMiHAJbHOTO 3aKO-
HogaBcTBa CPCP i coro3Hux pecny6uik i KpuMiHa/ibHUX KOJEKCIB COO-
3HUX pecny6Jiik B 1959-1961 p.p. 3'1BUIMCh pOOOTH, Ae CreliaJbHO

1 TaraHues H. C. Pycckoe yrosioBHoe npaBo. O61ast yacts / H. C. TaraHues. -
CIl6. : Toc. Tun., 1902. - C. 1289.

2 CoopHMK nocTaHoBeHUH [1nenyma Bepxosrnoro Cyaa CPCP, 1924-1986. -
M. : U3BecTus, 1987. - C. 477.
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po3rysfianu pi3Hi acnekTd mpobJieMH MPOJIOBXKYBAHOTO 3JIOUUHY.
[IpryKHY 3pocTaHHS iHTepecy [0 LIbOTro NUTaHHA CJ1iJ B6ayaTH, 30-
KpeMa, B LIMPOKOMY 3aCTOCYBaHHI B YUHHUX KPUMIiHAJIbHUX KOJEK-
cax pecmny6Jiik Takoi KBaJiQikyrouoi 03HaKH, ik MOBTOPHICTb, 1[0 Y
KpuminanbHomy kogekci PCOCP 1922 p. micTunocs nuiie B ofHIA
craTTil. 3a IKUPOKOro 3aCTOCYBAaHHA MOBTOPHOCTI CIIBBiHOIIEHHA
MK Helo i MPOJOBXKYBaHUM 3JIOUMHOM HabyJI0 Gi/lbLIOI TOCTPOTH,
HIDX CIiBBIJHOLIEHHA MDXK POJOBXKYBAaHUM 3JI0UMHOM 1 CYKYIIHICTIO,
sKe JIOMiHYBaJI0O B MPAaKTHLI paHille. ApKe y BUNAJAKY CyKYMHOCTI
3JI0YMHIB HaNOi/NbII MOJIMBE NMOKapaHHS JOPiBHIOBAJO MaKCHUMa-
JIbHIN caHKL{il BiAnoBiAHOI HOpMU. Te came MaJio Miclie i Tpy npoAoe-
BXXyBaHOMY 3JI04YMHI. BUKOpUCTaHHA IHCTUTYTy MOBTOPHOCTI CTBO-
PUJI0 MOXJIMBICTh NiZIBUIIEHOTO [TOKAapaHHS, a TOMY 0JZpa3y 3pocja
BaroMicTb MpPOJOBXXYBAaHOTO 3JIOYMHY NPAaBOBOI'0 aHTUIIOAY NOBTOP-
HOCTI, 1[0 /laBaB 3MOI'y yHUKHYTH LIbOTO MiABULLEHOr0 TOKapaHHS.

Yuuauit KK Ykpainu 2001 p. Brnepuie Ha 3aKOHOZ@BYOMY Dpi-
BHI IPOBOJAUTDH PO3MeXXyBaHHSA NOBTOPHOCTI 3JIOYMHIB Ta NPOJOB-
»)KyBaHOTO 3/I04MHY. 3a 3MicToM 4. 2 cT. 32 KK Ykpainu npogoBxy-
BaHWH 3JI0YMH - L€ 3JI0OYHMH, AKUH CKJIaJJa€EThCA 3 IBOX ab60 Oisblie
TOTOXXHUX [lisiHb, 00’€JHAHUX €IUHUM 3JI0YMHHUM HaMipoM. Eau-
HUM 3JIOYMHHUN HaMip, IK 0COGJIMBUN BUJ, YMHUCHOI pOpMHU BUHY,
Ma€ Micle To/Jji, KoJIM BUHHUH, 32 HassBHOCTI 3araJlbHUX O3HaK YMU-
CJly, peasli30Bye€ CBiM 3a/lyM, pO3pax0BYyIOUM BYMHUTH y Pi3HUU 4ac
He OJiHe, a JleKiJIbKa TOTOXKHHUX 3a CBOIMHM O3HAKaMH 3JIOYMHHUX [li-
AHb, CIIPAMOBAHUX Ha JOCATHEHHS 3arajbHOro pe3yJsbTaTy. Eau-
HUH 3JIOUMHHUU HaMip HAa BUMHEHHS NPOJOBXYBaHOI0 3JI0YHUHY, K
NpaBUJI0, BAHUKAE Yy BUHHOTO Lle /0 BUMHEHHS MepIIOro 3 JisHb,
[Ki yTBOPIOIOTb NPOJOBXXYBaHUMN 3JI0UUH.

Cepep, BYeHUX €JMHOIO NOIJIALYy Ha PO3MeXYBaHHA IIOBTOP-
HOCTI 3JI0YMHIB Ta NPOJOBXYBAaHOTO 3JIOYHHY He A0CATHYTO. [leaki
B OCHOBY PO3MeXYBaHHS IIMX NOHATb KJAJyTb 006 €KTUBHI 03HaKHU
CKJaJly 3JI04MHY (06’€KT, mpejMeT, Cnocib, Micie, aHaJOTIUHICTh
3JIOYMHHUX [lisIHb, CYyCHiNIbHY He6e3neky), iHii — cy6’eKTUBHI (yMU-

1 KpusoueuH II. K. [IoBTOpHOCTE B COBETCKOM YrOJIOBHOM IIpaBe: Teope-
TU4YecKue U npakTuyeckue npobsaemsl / I1. K. KpuBomenH. - K. : Buma mkoua,
1990. - C. 61,70.
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ceJs, MeTy). YuMaJsio HAyKOBLIB BBAXKAE, L0 CTPYKTYPY MPOJOBKY-
BAHOT0 3JI0YUHY CKJIQJA0Th JifHHS, AKi YTBOPIOIOTh IOBHUM CKJIa/,
3JI0YMHY. [leXTO TBepAUTH, 1110 POIOBXKYBaHUH 3/I0YMH CKJIaJAI0Th
He TIJIbKU CyCHiJIbHO Hebe3MeyvHi JlisiHHS, a 1 aAMiHiCTpaTHUBHI, JU-
CUMILJIIHAPHI Ta iHIII NpaBONOPYIIEHHS.

Y Teopil KpuMiHaJbLHOTO HpaBa NPo6JieMy PO3MeXyBaHHS
NOBTOPHOCTI 3JIOYHMHIB OJlHO3HA4YHO TakK i He BupiueHo. I'. A. Kpirep
BBAXKaE, 1[0 KOJIM MIOBTOPHICTD 3/I0YMHIB NepeibayeHa HOPMOI 3a-
KOHY, HeMa€ HiAKHX NiJCTaB pO3MeKOBYBaTHU MOBTOPHICTb 3JI04H-
HiB Ta NPOJOBXyBaHUH 3JI04MH. TOMy IpOJIOBXXYBaHHUM 3JI0YMH OJI-
HOYaCHO pO3rJgJalTh SK MNOBTOpPHUK 3JyiounHl. B. Bnazimipos,
. KpiBoslanioB BBaXaloTh, SIKIO B 3aKOHi CTOCOBHO KOHKPETHOTO
3JI0YMHY He mepejibayeHo MOBTOPHOCTI fIK KBaltidikyrouol 03HaAKH,
TO CJIiJi TOBOPUTHU NpPO MPOJOBXKYBAaHUM 3JI0YMH, a KOJIM BKa3aHO Ha
NOBTOPHICTB 3/I0YHHIB, TO IPOJOBXXYBaHUM 3/I0UNH He BUSHAETbCSZ.

[IpooBKyBaHUH 3JI0YMH BUKJIIOYAE MOBTOPHICTH 3JI0YMHIB,
a NOBTOPHICTb BUKJIIOYAE NNPOJOBXKYBAaHNUH 3/104MH. TOMy He MO>KHa
BU3HATH OOBI'PYHTOBAHUM TBep/KEHHs MpO Te, L0 NPOJOBXKYyBaHe
BUKpaJleHHs MOe | TIOBUHHO PO3IJIALATHUCA BOAHOYAC K ITOBTOP-
He. flk 3a3HauuB A. ®. 3esiHCbKUHN, OAMHUYHE HE MOXe OYTH MHO-
»KWHOI0, 2 MHOXKMHA He MOXe OyTH BoZgHO4Yac ofHUHO03. KpiM Toro,
TYT BaXJIMBe 3HAUYeHHs HajaHO ¢GopMabHIN 03HALi, 1[0 MOXe
NPU3BECTH [0 WITYyYHOTIO PO3LIMPEHHSA NOHATTA NOBTOPHOCTI 3J10-
YHHIB | pa3oM 3 TUM [JI0 CYTTEBOT'O 3BYKEHHS CaMOI'0 IIOHATTS IIPO-
JOBXXYBaHOTI'O 3JI0YMHY.

[TOHATTS MPOJIOBKYBAHOTO 3JIOUMHY — I He MPOCTo GpopMaib-
HO-IOpYJIMYHA KOHCTPYKLis, a peasibHe COLiaJibHe ABUIIE, Pi3HOBUJ-
HICTb OJMHUYHOIO 3JIOUMHHOTO AisiHHA. [IpooBXKyBaHUN 3JI0UHUH I10-
YMHAETbCA BYMHEHHAM IepLIOro i 3aKiH4YyeTbCA BYMHEHHSAM OCTaH-
HBOT'0 i3 TOTOXKHUX 3/I0YMHHUX JifIHb, Ki CK/IaJal0Th LjeH 3JI04UH.

1 Kpurep I'. A. KBasiuuxkanus xuleHUH coliMaIuCcCTUYeCKOro UMy1ecTsa /
. A. Kpurep. - M. : IOpug. ut., 1971. - C. 217.

2 Biagumupos B. A. CooTHolIeHMe NPOAOJ/DKAEeMbIX U MOBTOPHBIX MPECTY-
miaeHuit / B. Baagumupos, I'. KpuBosianos // CoBeTckas toctuius. - 1974. -
Ne 19. - C.9-11.

3 3ennHckuit A. @. KBanudukanusa noBTOpHbIX npectymieHud / A. ®. 3e-
JIMHCKUH. — Bosrorpag : BCII MB/] CPCP, 1976. - C. 28.
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Y Teopii KpUMiHaAJBLHOTO IIpaBa € pi3Hi BU3HAYEHHS NIPOJOB-
’)KyBaHOTO 3JI0YUHY. A. A.[[ioOHTKOBCBKUU BBaXa€, L0 MPOJOBXKY-
BaHUM 3JIOUMHOM € TOM 3JI0YMH, SKHUU CKJALAETHCA i3 JBOX YU Je-
KIJIBKOX TOTOXHUX [iHb, KOXKHEe 3 AKUX MICTUTb O3HAaKU OJHOTIO I
TOTO X CKJIaZly 3JI0YMHY, ajle PO3IJIALAETHCA K €AUHUI 3JI0YUH 3a-
BJSIKY 3arajJlbHOMY 3JIO4MHHOMY pesyabTaTyl. Ha gymky B. M. Kyz-
psBIIEBA, NPOJIOBXYBAHUN 3JI0UMH XapaKTEPU3YEThCS T[IUOOKUM
BHYTPIIIHIM 3B’s1I3KOM i €/JHiCTIO BCix enmi3o/iB, 1110 06’eAHaHI BifiHO-
CHO HEeBeJMKUM NPOMIXKKOM 4acy, EAUHUM UM CXOKUM CIOCO60M
BUMHEHHS 3JIOUMHY 3a HasfABHOCTI OZiHi€l GOpMH BUHHU, OJJHAKOBHUX
MOTHBIB Ta 3arajbHOi MeTu? TyT BYeHUWHW BUCYHYB TaKi O3HAaKHU
MPOJIOBXXYBAHOTO 3JIOYMH, K €IHICTb NIPOTUIIPAaBHUX AKTIB, iX Tic-
HUH 3B’30K, €AMHY GOpPMY BUHH, MOTUB Ta MeTy. {IK BUJIHO, TOJIO-
BHY pOJIb BiH BiZJBOJJUTB Cy0'€KTUBHOMY MOMEHTY.

3a3BUyail NiJi NPOJOBXXYBAaHUM 3JI04MHOM Y Teopil KpUMiHa-
JIBHOTO ITpaBa pO3yMilOThb TaKWH 3JI0YMH, IKMH CKJIAJAEThCA i3 ABOX
YU JIEKIJIbKOX CycHliJIbHO HebGe3MeYHUX [isfiHb, KOXKHE 3 SIKUX Mic-
TUTb 0O3HAKU OJJHOTO 1 TOTO X CKJIaZy 3JI04YHUHY3.

Jnda BUpilleHHA NUTaHHA BiJMeXyBaHHS IOBTOPHOCTI
3JI0YUHIB BiJj IPOJOBKYBAaHOTO 3JIOUYWHY [efKOK Mipol [0Io-
Marae aHaJjii3 3MiCTy CJIiB «IIPOJOBXUTU», «IIPOJOBXKEHHA» 1 «I10-
BTOPUTHU», KIIOBTOPATU», OCKIJIbKA 3HAYEHHH LJUX CJIiB JIEXXUTh B
OCHOBI HPUAWYHUX MOHATbH «IMPOJOBKYBaHUU 3JIOUHMH» i «IIO-
BTOPHUM 3/I04MH». K BiJloMO, MPOJOBXKUTH MOXKHA 110-HEOY/b
noyaTe, aje He 3aKiHYeHe, HallpUKJaJ, NepepBaHy po6OTy Ha
06ig. OfHAK, He MOXKHA MPOJOBXKUTH 3aKiHYeHy JieKIiw, 1i MOX-
Ha Jiville NOBTOPUTHU. OTKe, «IIOBTOPUTU», KIOBTOPSATU», «IO-
BTOPHICTB», CJIiJ pO3yMITU K BUYMHEHHH [iAHHA 3HOBY, BApPYTe.
B>kHBalo4yu CJ0BA «IPOJOBKEHHA», KIIPOJOBKUTU», CJIi/l MATH Ha
yBasi AifAHHA, 0 He 3aKiHYeHe Yyepe3 MeTy, Ky CTaBWJIM Ha IO-
4aTKy MOr0 BUMHEHHS.

1 TInoHTKOBCKUM A. A. YrosoBHoe mnpaBo PCOCP. Yacte obmas /
A. A. llnouTkoBCKUM. — M., 1924. - C. 200.

2 Kyapsasues B. H. TeopeTuieckre ocHOBbI KBaIMPUKALUK TPECTYTIEHUH /
B. H. Kyapsasues. - M. : Tocropusgar, 1963. - C. 307.

3 flkoBsieB A. M. COBOKYNTHOCTb IPECTYILJIEHUH 110 COBETCKOMY YTOJIOBHOMY
npaBy / A. M. fkoBnes. - M. : Toctopusaat, 1960. - C. 26.
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B. YepHOB BBakag, 110 NPOJOBXYBaHUM 3JI0UMH 3 MaTepia-
JIbHO-TIPAaBOBOTr'O 3MICTy MOXe OyTH nepefbayeHUH CaMOI KOHC-
TPyKIi€o Tiel 4M iHIIOI KpUMiHAJbHO-MPAaBOBOi HOPMHU abo CTaE
TaKUM BHACJi/I0K OLiHeHHs BCiX paKTUYHUX 06CTaBMH BUMHEHOIO
3y04ynHyl. K oCTpalio nepuoro BUNajKy MOXHa BijHeCTH po3-
OereHHs HenoBHOJITHIX (cT. 156 KK Ykpainu). CaMm TepMiH «po3-
IYCHI Aii» Bxe NPUIYCKAE MHOXKUHHICTb TaKUX A YIPOJOBXK NeB-
HOT'0 Yacy II0JI0 HEBU3HAYEHOT0 KOJia NOTepmiiux i B pisHUx dop-
Max. [lo Apyroro BUNaZiKy MO>KHa BiIHECTH XyJIIFAHCTBO, KOJIU MiX
OKpPEMHMMHU €Mi304aMU XyJIraHCbKUX Jid € HEeBEeJWKUH 4YacOBHUH
NPOMI>KOK i BOHU 06’€/JHaHi EAUHUM YMHCJIOM.

3 00’€eKTHBHOI CTOPOHU NPOJOBXYBAaHUM 3JIOYHMH CKJIaJa-
€THCS 3 HEOZHOPA30BO BYMHEHUX CYCIiJIbHO HebGe3NeYHUX [lisiHb,
KOXHe 3 AKUX MICTUTb O3HAaKHU OJHOIO 1 TOTO XK CKJIaJAy 3JI0YUHY.
[Ilo6 BHM3HAYUTH 3JI0YMH MPOJOBXKYBAHUM, CJiJi BCTAHOBUTH TO-
TOXHICTh MDX HOro JiSHHAAMWU. AHaAJOTIYHICTB CKJaZy OJHOTO
3JI04UHY 3 IHIIMM CBiJYUTH NPO IXHIO BHYTPIIIHIO B3aEMO3YMOB-
JIEHICTh, IMIMO0KUN BHYTPIlIHIN 3B'A30K. AKI0 B JIaHLII0KOK HOPU-
JAAYHO TOTOXHUX [JiSHb BCTAaBUTHU OJHE Pi3HOpPiJHE, TO BOHO IIO-
pPYyWHUTb BHYTPIIIHIO €AHICTD, NIABUIIUTL CTYIiHb CyCHIJIBHOI He-
6e3mneku. [li MpoOBXKyBaHUM 3JI0UMHOM MOXKHA pPO3yMITH CHC-
TeMy 3JIOYMHHOI MOBEJIHKH, a CUCTEMA, K BiIOMO, € CYKYITHICTIO
B3a€EMO3B’'SI3aHUX Ta AHAJOTIYHUX esJeMeHTiB, 4acTUH. OCKiJbKHU
NPOJOBXKYBaHi 3JIOUMHU He MOXKYTb CKAaZATU Aii, AKi MicTATb
O3HAaKH{ pI3HMUX 3JI0OYMHIB, TO NPUPOJHOK CKJIALOBOK YaCTUHOIO
BU3HAQUE€HHS IMpPOJOBXYBAaHOIO 3JI0UMHY € TOTOXHICTb [Ail.
M. CTaHOBCBKMH BKasye, 10 AIIHHA Y NPOJOBXYyBaHOMY 3JIOUMHI
MYCUTbh MaTH TOTOXXHHUU XapaKTep, BCi eni3o/iu MoBeJiHKU 0COOH
NOBHWHHI OyTHU aHaJoriyHi i 3a ¢opmoro (HampukJIaz, KpajJiKka,
NpUBJIacHeHHs), 1 3a cnoco6oM 3ailicHeHHs Hamipy. Hanpuknag,
KOJIM 0co6a 3a 0AHYy Hiu Tpudi moTpamJsja A0 OAHOTO KiOCKYy 3
MeTOH BHUJIyYeHHSl NPOAYKTIB xap4yyBaHHs, BUIIJIMBA€E BUCHOBOK,
110 TOTOXHIi 3JI0YMHHI Ail y KpUMiHa/JIbHO-NIPAaBOBIiM MpaKTHULi Ha-
CTAalOThb TOJi, KOJHX BOHU IOBHICTIO 36iraroTbcsa 3a OCHOBHUMHU

1 YepHoB B. K omnpejesieHH0 NMOHATHSA NMPOAOHKAEMOr0 NpecTyn/eHus /
B. YepHos // CoBeTckas ocTunus. - 1971. - Ne 23. - C. 5.
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03HAaKaMH CKJIaJly 3JIOYMHY Ta NepejbadyeHi oJiHi€0 cTaTTew abo
o/iHi€10 U Ti€to xk yacTuHOW cTaTTi KK Ykpainul.

A. M. Maromezi0B BBaXKag, 1110 B pa3i NpOJOBXYBaHOTO 3JI0-
YUHY CJiJi TOBOPUTH MPO HPUJAAYHO OJHAKOBI (TOTOXHI) AisHHS,
TOOTO TaKi, IKi 36iratoThCsA 3a CBOIMH OPUJAHUYHUMH 03HAKAMH, XO-
ya paKTHYHO MOXKYTh i pi3HUTUCHZ.

OpHak He BCi BYeHI NOTO/PKYOThCA 3 BUCYHEHHSIM TOTOXHO-
CTi 3JIOUMHHUX [JIiil IK 060B’sI3KOBOI 03HAKH MPOJIOBXKYBAHOTO 3JI0-
4KHY. Y Teopil KpMMiHaAJbHOIO NpaBa € AYMKa, 1110 IPOL0BKYBaHU U
3JIOYMH MOKe CKJIaZaTHCA 3 OJHOPiAHHUX, a He TiJIbKK TOTOXXKHUX Ji-
AHB3. B. YepHOB 3a3Hayag, 110 OPUJUYHO TOTOXKHUMH 3JI0YMHHI Ai-
SHHS NOBUHHI 6yTH HaBiTH 3a ix QakTUYHOI HeomHOpimHOCTI
B. Baagimipos, I'. KpiBosianoB BBaXKaloTh, 1110 NPOJOBXKYyBaHUH 3J10-
YUH CKJIAJA€ETbCS 3 HEOJHOPA30BUX IMOC/IIJOBHO BUMHEHHUX YIpPO-
JOBX MEBHOTO 4Yacy TOTOXHHUX, OJAHOPIAHUX 3JIOYWHHUX aAKTIB, AKI
iHoAi 3a cBOIMM paKTUYHUMU O3HAKAMU He 36iraroThCsad.

[ NpaBUJIBHOTO PO3YMIiHHA HOPUAWYHHUX BJIACTUBOCTEU
IpPOJOBXYyBaHOI'0 3JI0YMHY HeOOXiJHO BCTAHOBUTHU BHYTPIlIHIN
3B’I30K MK OKpEMHMH [iTHHSIMH, SIKi CKJIaJal0Th OJWH 3JI0YHMH.
Lle#t 3B’130K BUSABJISETHCSA B TOMY, 1[0 JiSTHHS € JIKIle HEOOXiTHUM
eni3oloM oJHOro Ijijioro. B3aeMo3B’sa30k i BHyTpilHA €AHICTH
MK OKpEMHMHU [iIHHAMH, 3 SIKMX CKJIAJA€TbCS MPOJOBXKYyBaHUN
3JIOYUH NMPOABAAETHCA Y HANIPABJIEHOCTI KOXKHOTO 3 HUX Ha OJMH i
TOW caMUi 06’€EKT MOCSATAHHS, Y MOAIGHOCTI cloco6iB BYMHEHHS, a
TaK0X B 0/JHAKOBOCTI 3JIOUMHHOI0 HACAIJKY, 110 HACTaB. Y NeBHUX
BUIIaIKaX MOXYTb 36iraTucs mpeaMeT MOCATAaHHS Ta Miclle BUH-
HEeHHs 3JI0YuHy. HanpuksiaZ, f0 03HaK, 110 PO3MEXKOBYIOTh MO-

1 CraHoBckuil M. [lonsTre npogomkeHHOro npectrymieHus / M. CTaHOBc-
ku# // Poccuiickas roctunus. - 1995. - Ne 11. - C. 16-17.

2 MaroMezioB A. M. Bonpochk! kBaiuuUKalMy MPoJoKaeMbIX MpecTyIie-
Huit / A. M. MaromeioB // BecTHuk MockoBckoro yH-Ta. — 1978. - Ne 1. - C. 31.

3 Kapaes T. E. IloBTopHocTb npectymienuit / T.E.Kapaes. - M. : IOpu-
nudeckas juT., 1983. - C. 79.

4YepHoB B. K onpezeseHuto NOHATHUS MPOJAOJKAaeMOro MpecTymieHus /
B. YepHos // CoBeTckas ocTunus. - 1971. - Ne 23, - C. 5.

5 Bnagumupos B. A. CooTHoIIeHMe TPO/I0/IKaeMbIX U TOBTOPHBIX MPECTYII-
nenudt / B. Bnagumupos, I'. Kpuosnanos // CoBeTckas woctuuus. - 1974. -
Ne 19.-C. 9.
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BTOPHICTb 3JI0YMHIB Ta NpoAoBxkyBaHU# 3/704uH [I. K. KpuBoein
BiIHOCUTH npeJMeT i Micue BUMHeHHd 37104uHYyl. C. A. TapapyxiH
BBAJKAE, 10 1Ii 03HAKU MOXYTb OyTU He 060B’s13koBi. Hanpukag,
NPOJOBXYBaHUM 3JI0YMH, 110 CKJIAJAETHCA 3 HU3KU eMNi3o/iB npH
€IUHOMY YMUCJi CIPSIMOBaHUN Ha BUMHEHHS 3JI0UYMHY B 3HA4YHO-
My 4 y BEJIUMKOMY pPO3Mipi, MOX/IUBO 3 Pi3HUX JKepeJs oJHOYac-
Ho?. T. E. KapaeB BBakag, 1[0 HEOJJHOpa30Be PO3KpajJlaHHs BJac-
HOCTi OZJHUM i TUM Cc1IOCOG0M, BUMHEHE 3 OJITHUM YMHUCJIOM i 3 oJ1Hi-
€10 MeTOl0, X04a i 3 pi3HUX Miclb OLHOIO i TOrO X MiAIPUEMCTBA,
YCTaHOBU YU opradiszauii, Tpe6a po3risjaTy sK NIPOLOBKYBaHUU
3JIOYMHS,

Okpemi enizoZ¥ NpoJi0OBKYBAaHOTO 3JI0UMHY He MalOTb CaMo-
CTIMHOr0 IOPUJUYHOTO 3HAaY€HHS i MOXYTb OTpPUMAaTH HpPaBOBY
OL[IHKY JIML€e B €4HOCTI 3 IHIIMMHU 3JIOUMHHUMH ellizofaMu. Y Teopil
KpHUMiHa/IbHOTO ITpaBa 6yJI0 BUCJIOBJIEHO AYMKY, 1110 KOXXHUH 3 emi-
30/iB, AKi BXOJATb 0 NMPOAOBXYBAaHOIO 3JI0YMHY € NOBHOLIIHHUM
3JIOYMHOM, a He KOT0 YaCTUHOIO 1 MPOJOBXXYBaHUM 3JI0YMHOM MOXKe
6yTH OyAb-sIKUH 3JI0YUH NepefbadyeHU KpuMiHa/IbHUM KOJIEKCOM,
AKII0 TaM He 3a3Ha4eHO 03HaKU NMOBTOPHOCTI*. OfHaK TaKy AYMKY
PO3KpUTHUKYBaH. K 3a3HayuB B. [I. MasIKoB, 3/104MHHI AiAHHSA, 110
CKJIaZlal0Th NPO/JOBXXyBaHUH 3JI0YMH, He € CAMOCTIMHUMHY, a € JIUIIE
eTaloM y NPOJOBXKEHHI BXXe I104aTOoro 3JI04MHYy. Takoi JyMKHU J0-
TpuMyeTbcsi b. A. KypiHoB Ta iHIi BueHi®. BoHM BBaXawTh, 10
NPOJOBXKYBaHUU 3JI0UMH MOKe CKJIaJaTUCh 3i cycniibHO Hebesme-
YHUX JiAHBb, 1 3 IHIIKUX [paBONOpylLIeHb, 30KpeMa aJMiHICTpaTUB-
HUX, JMCLUIIJIIHAPHUX.

1 KpusoweuH II. K. [IoBTOpHOCTE B COBETCKOM yTOJIOBHOM IpaBe: Teope-
THYeCKHe U npakThyeckue npob6emsl / I1. K. KpuBomeuH. - K. : Buma mkoua,
1990. - C. 46.

2 TapapyxiH C. A. Bubpani TBopu. YactuHa 3. KpumiHanbHe nmpaBo. Teopis
kBasidikanii 3;ounHiB / C. A. TapapyxiH. - K. : HanioHanbHa akajeMis BHyTpi-
wHix crnpas, 2004. - C. 59.

3 Kapaes T. E. [ToBTopHOCTb npectymienuit / T. E. Kapaes. - M. : lOpuauue-
cKag JiuT., 1983. - C. 83.

4 flkoBsieB A. M. COBOKYNTHOCTb IPECTYILJIEHUH 110 COBETCKOMY YTOJIOBHOMY
npaBy / A. M. fkoBnes. - M. : Toctopusaat, 1960. - C. 32.

5 KypunoB B. A. HayuHble o0CHOBBl KBaJMUKALMA MpecTymjeHUd /
B. A. KypuHos. - M. : MI'Y, 1984. - C. 166.
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B. O. HaBponbkuii BBaXkae, 110 NPOAOBXKYBaHUM 3JI0UMH CTa-
HOBUTb CO60I0 NOEAHAHHS:

- JlifiHb, KOKHE 3 SIKUX € 3JIOYMHOM, TOOTO 3a KOXKHE 3 SIKUX
OKpeMO 0co6a mijijisira€ KpUuMiHa/IbHIHN BiiMOBiJaIbHOCTI;

- aAMIHICTPAaTUBHUX NPOCTYIIKIB YH IHIIMX NIPABOINOPYLIEHb;

- IliiHb, OJIHI 3 AKUX € 3JIOUMHAMH, a iHIII — HE3JIOUMHHUMU
npaBonopylieHHAMHUL

Y KpuMiHa/JbHOMY 3aKOHO/ABCTBI He BU3HAYEHO TOYHOI KiJlb-
KOCTI JisIHb, AKUMU MOXXYTh OyTH BYMHEHI POJIOBKYBaHi 3JI0YHMHMU.
OpHak y aeskux ctaTTsax Oco6auBoi yactuHu KK 3akoHo/1aBellb Jae
BKa3iBKy Ha MiHIMa/IbHY KiJIbKICTb [ifHb, IOBTOPEHHS AKUX YTBO-
ptoe 3y0uuH. Hanpukinaz, y ctT. 434 KK YkpaiHu - «moraHe moBo-
JKEHHS 3 BilCbKOBOIMOJIOHEHMMH, SIKE MaJIo Miclie He0/JHOPa30Bo...».

HeozHOpa3oBicTh y KpUMiHAJBHOMY IIpaBi po3yMilOTh BYHU-
HEeHHs TOTOXKHOTO JiTHHS JIBa abo Gisbiie pa3iB. HeogHopa3oBicTk —
1le cyMa BOX i Gijibllle TOTOXXHUX NMOpPYLIEHb 3aKOHY, 3a sKi ocoba
nigJsirae BiAnoBigaJlbHOCTI K 3a OJjHE 1iije2.

J1s1 GinbIIOCTi yYeHUX MPAKTUKIB CHCTEMATUYHICTh HasiBHA
3a YMOBM BUMHEHHS [ligHb TpUUi a6o 6inbiie pasis3. OTxke, 3/104U-
HM, 03HAKOK SKMX € CUCTeMaTHYHICTb Y4 HEOJHOPa30BiCTb BYMU-
HEeHHS BiZiMOBiAHUX AisSiHb, CTAHOBJIATH COGOK Pi3HOBHJ, MPOJOB-
»KyBaHHUX 3JIOYUHIB.

[1. C. MaTulIeBCbKHUM BBaXKa€, 110 NPOJOBXXKYBAaHUU 3/I0YMH —
e CKJIaJHUN OAUHUYHUH 3JI0YUH, IKUH CKIaJA€EThCS 3 [1BO- UM 6a-
raTopas’oBUX [ifHb, KOXKHe 3 AKUX OKPEMO YTBOPIOE CaMOCTIMHHUU
CKJIaJ, 3/104MHYy. OiHAaK PO36DKHICTbL MPOAOBXKYBAHOTO 3JI0YMHY Ta
INOBTOPHOCTI 3JI0YMHIB BUeHUH BbGayae y CTyIeHi cycnisbHOI He-
6e3nekd. Ha fioro fyMKy, oco6a, sika 6araTopa3oBUMH JiTHHAMU
peasizyBasa oAUH yMmucesa (OpPOAOBKYBaHHWM 3/104MH), NpeJCTaB-

1 Haponpkuii B.O. OcHOBM KpHMiHa/jbHO-IpaBoBOI KBastidikauii /
B. 0. HaBpoubkuil. - K. : FOpinkom IuTep, 2006. - C. 364.

2 TapapyxiH C. A. Bubpani TBopu. YactuHa 3. KpumiHanbHe nmpaBo. Teopis
kBasidikanii 3;ounHiB / C. A. TapapyxiH. - K. : HanioHanbHa akajeMis BHyTpi-
WHix crnpas, 2004. - C. 60.

3 TapapyxiH C. A. Bubpani TBopu. YactuHa 3. KpumiHanbHe mpaBo. Teopis
kBasidikanii 3;ounHiB / C. A. TapapyxiH. - K. : HanioHanbHa akajeMis BHyTpi-
WHix cnpas, 2004. - C. 60.
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JIsiE MEeHIIy CYCIJIbHY Hebe3MeKy MOPiBHSAHO 3 0c00010, IKa BUMHU-
Jia KOKeH 3JIOYUH 3 HOBUM YMUCJIOML.

Cnig nmorogutucsa 3 B.O.HaBponpbkuM, sKUM BUZAISE Taki
03HAaKU NPOJ0BXKYBAHOI0 3JI0YMHY:

- IoCsATaHHS CpsIMOBaHe Ha oJWH 06’eKT. [liATBepKeHHIM
IbOr0 € BUYMHEHHH [iIHb W00 OJHOTO i TOrO K MOTEPHIJIOT0 YU
XapakKTep npeJMeTa 3JI041HY;

- BUMHSAETbCA Kijbka Jiil. [Ipo/loB:KYyBaHUN 3/I0MMH BUUHS-
€ThCH JIMILE IIJIAXOM NOBTOPEHHA aKTiB aKTUBHOI MOBEJAiHKH, BiH
HEMOXX/JIMBUM yepes3 6e3/iA/bHICTh UM BHACJIIOK NOEAHAHHS il Ta
6e3/1i1/IbHOCTI;

- Ail TOTOXHi, MPUYOMY BUMAaraeTbCcsi He QAKTUYHA, A IOPU-
JUYHA TOTOXHICTB — iX nmepea6avyeHo OJHIEI0 i TiEW X CTAaTTE YU
yactuHoto ctatTi Oco6smBoi yactuau KK. Hampukiaz, npogoBxy-
BaHUM 3JI0YMH MOXe OYTH y BUMAJIKy BUJIYYEHHS i3 Yy»KOT0 BOJIO-
JiHHS i 3BepHEHHS Ha CBOI KOPUCTh GOMOBUX NMPUIACIB BHACIIIOK
KIJIbKOX [iH, IKi NOJIATAl0Th y X KPaJiXKIili, BAUMaraHHi, 3aBOJIO/[iHHI
NUIAXOM IaxpaicTia (4. 1 cT. 262 KK Ykpaiuu);

- MDDXX OKpeMHMH eli30JaMy, sKi B CyKYIHOCTi YTBOPIOIOTh
NpPOJIOBXKYBAaHUN 3JI0UMH, HEMAE 3HAYHOr0 po3puUBy y vaci. HasB-
HiCTb Gi/IBII-MEHII BEJIMKOTO MPOMDKKY MK OKpEeMHUMH emi3o/1aMy,
AK NMpaBWJIO, BKa3y€ Ha Te, 110 YMHCeJ BUHHOTO BUHUKAE 3aHOBO,
HOBI JIif He cTaHOBJIATH CO60I0 MPOJIOBXKEHHS MONEPEAHIX.

— YMHUCJ BUHHOTO OXOIUIKOE 3aMOAiIHHA IIKOAW B NMEBHOMY
po3Mipi (3aBAaTH WIKOAY MOTEPMIJIOMY, BUKPACTH MalHO Ti€el 4u
inmoi BapTocTi). 3BiJicH BUIJIMBAE, L0 MPOJOBXKYBAHUN 3JI0YHH
MOXe OYTH BYMHEHO JIMIIE 3 TPSIMHUM YMUCIOMZ,

T. €. KapaeB BBakag, 1110 HEMA€E JOCTATHIX MPUYUH BUKJ/IIOYA-
TH NPOJIOBXXKYBAaHUM 3JIOYMH i3 YMCJIAa HEOOEPEKHUX CYCIJIBHO He-
Ge3nevyHux JlissHb. HeobepexkHUN MPOJOBXKYyBaHUHN 3JI0YUH CKJI/a-
€ThCS i3 TOTOXKHUX JIisIHB, 1110 OXOIJIIOIThCA O/IHIED POPMOIO BUHU —

1 MaTbiieBckui I1. C. OTBETCTBEHHOCTb 3a MPECTYILJIEHHUsS NMPOTHUB COllUa-
auctudeckoil cobcrBeHHocTd / II. C. MatbimeBckuid. - K. : Buma mkosa,
1983. - C. 96.

2 HaBpoupbkuit B. 0. KpuMiHanbHO-TpaBoBa KBasidikalis: KOHCEKT JeKIil
3 cneniaabHoro kypcey / B. 0. HaBponpkuit // XKutTs i npaBo. - 2004. - Ne 11. -
C. 45.
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HEeOOEepEeXHICTI0 i CIPUYUHAIOTDL IIKOAY YU CTBOPHOIOTH 3arposy
CIPUYMHEHHs WKoAu. Y dopMi NpPOAOBKYBAaHOIO 3JIOUMHY MOXe
NpOSAIBJISAATUCS, HAlPUKJIaJ, 3a6pyJHeHHs Mops i aTMocdepHOro mo-
BiTps Tomol.

HaTtowMmicTb Ha ayMky A. I1. Ko3soBa, y BunajKky 3abpyAHeHHs
HaBKOJIMIIHBOTO CepeloBUIA NPOAOBXKYBAaHUN 3JI0YMH BiJCYTHIM.
TyT € IOBTOPHICTDb 3/I0YUHIB Y BUTJIAZAI CACTEMAaTUYHOCTI, OCKIJIbKH
3HAUHUU BUXiJ ra3y 4d OTPYEHHUX BiAXOJIB, 10 3a0pPYAHIOIOTh Ha-
BKOJIMILIHE CepesloBHUIIE, € CAMOCTIHHUM 3JI0UMHOM. 3abpyAHEHHs
Ma€ IpaBOBe 3HAYeHHH JIMLIe MiCJd TOro, K BOHO BUXOJHUTbH 3a
MeXi caHiTapHUX HOpM. [Ipy 1bOMy BxKe HaMeHIIMU BUXiJ, 32 Mexi
NEeBHUX HOPM € MPABONOPYIIEHHAM. 3JIOUMHOM € He OyJb-sIKe 3a-
Opy/HEeHHs], a JiMle iCTOTHe MOopyIleHHs BKa3aHUX HOpM. flke icTo-
THe 3a0pyAHEHHSI HABKOJIMIIHLOTO CepeJOBHIIA CJiJi BHU3HATU
€JMHUM pe3yJIbTaTOM: MiHiMaJbHe 4YM MakcuMasjbHe? Biamnosifb
MOe 6yTH ofjHa: Oy/b-siKke 3a6pyJHEHHS NEeBHOI0 Mipolo € 3aKiH-
YeHHUM 3JI04MHOM B KOHKPETHMX BUIa/IKax, 110 CBIAYUTH NpO Bif-
CYTHICTb €QWMHOrO pe3ysabTaTy. KpiM TOro, i3 JOCATHEHHAM 3J10-
YUHHOTO pe3y/bTaTy MPOAOBXYBaHWU 3JI0UMH NMPUNHUHAETbHCA. 3a-
Opy/IHEeHHs] HAaBKOJIMIIHBOTO Cepe/IoBUIA He MPUIUHSAETHCA Hi 3a
MiHiMa/IbHOTO, Hi 3a MaKCUMaJIbHOTO 3a0pyAHeHHs (HampuKJaj,
3HHULIEHHs 6i0JI0TiYHOr0 XHUTTA B AKOMychb 03epi). 3abpyjHeHH:A
TpUBaTHUMe JOTH, IOKU He 3HULIEHO OyJe JKepeso 3a6pyAHEHHs.
[ e Takox cBifuuTh, Ha AyMKy A.Il. Ko3soBa, npo HEMOXJ/IUBICTD
NPOJI0BKYBAHOT0 3JI0YHHY.

Oco6JIMBOCTI MPOAOBXKYBAaHOTO 3JI0YMHY, HA NepeKOHaHHS
A.11. KossioBa, N0/1IraloTh B TOMY:

- BiH € OJUHUYHUM 3JIOYUHOM i3 3araJIbHUM pe3yJbTaTOM;

— IPOJIOBXKYBaHUM 3JI0YUH CKJIAJAETHCA i3 HU3KU OKpeMHUX
YacCTUH, K NPaBUJO, i3 CAMOCTIMHUM JisTHHAM i CaMOCTIHHUM pe-
3yJIbTaTOM KOXKHa;

— KO>XHa MOro 4acTHHA € MiHi3JI0OUMHOM;

- BiJl TOYATKy BUYMHEHHS NPOJOBXKYBAaHOI'0O 3JI0YUHY YMUCE
BUHHOTO HallpaBJIeHUWH Ha 3araJibHUM pe3yJbTaT;

1 Kapaes T. E. [loBTopHocTb npectynienuii / T. E. Kapaes. - M. : IOpuguye-
cKag JiuT., 1983. - C. 82.
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- Bijj moyaTKy BUMHEHHS MPOJOBKYBAaHOT'0 3JI0YHUHY BUHHUN
po3yMig, 10 /1 LOCATHEHHA 3arajJbHOr0 pe3yJbTaTy HOMy NOTpi-
OHO BYMHHUTH JIeKiJibKa OKpeMHUX MiHi3JIOUHHIB;

- KpiM YMHCJIy Ha 3arajJlbHUM pe3y/ibTaT, Y BUHHOIO BUHM-
KalTb OKpPeMi YMUC/JIM Ha BYMHEHHS KOHOI YaCTUHU MPOJOBXKY-
BAHOI0 3JIOYHHY;

- yMHCeJ Ha 3arajJlbHUH pe3y/bTaT HAa3UBAETbCH €JUHUM,
OCKIJIbKY BiH 00’€/THYE B 11iJie BCi yMUCJIN OKPEMHUX YaCTHH;

- 3arajlbHUM pe3yJbTaT € MeTO NOBEAIHKHA 0COOU Bij| moyaT-
Ky BUMHEHHA IIPOJJOBXXYBaHOI'0 3JI0YHHY;

-9 MeTa € 3araJlbHOI0, OCKIJIbKM BOHA OXOILJIIOE MEeTY BCiX
OKpEeMO BUMHEHHUX YaCTHUH NPOJI0BXKYBAaHOTO0 3JI0YHUHY;

- 3arajibHa MeTa B IPO/IOBXKYyBAaHOMY 3JIOUMHI MOBUHHA Oy TH
KOHKpPEeTHU30BaHa 3a 006CSIroM, po3MipoM i T. .1

CBO€pilHO [0 Tpo6JieMH pPO3MeXyBaHHS MPOJOBXKYBAHOTO
3JIOUMHY Ta MOBTOPHOCTI 3/7104MHIB miAindmoB A. M. Opa3aypAueB.
Jlo kpuTepiiB, fKi cniBBiAHOCATH Li MOHATTA BiH 3apaXxOBYE €4U-
HUH, TPAaHUYHO KOHKPETU30BaHUN 06’€EKT MOCATaHHSA, EAUHUH, YU-
TO OZHOTUIIHUU CNOCi6, liTHHS Ta €AUHY Ppopmy BuHHUZ. A. M. Opas-
AYPAUEB He PO3KPUBAE 3MIiCTy BUKOPUCTOBYBAHUX NMOHATL. OJHaK
npo6JieMa MOBTOPHOCTI Ta MPOJIOBXKYBAHOT0 3JI0YHHY He BUYEpIy-
€TbCS JIMLIE LUMU O3HAKaMH.

B. II. MankoB 3a3Ha4uB, L]0 CKJAJHICThb BiJMeXXyBaHHS IO-
BTOPHOCTI 3JI0YMHIB Bifi IPOJOBXYBaHOI'O 3JIOYWHY IOJIATAE B TO-
My, 1110 32 30BHILIHIMHU 03HaKaMu BOHU MOXyThb 36iratucs. [Ipote y
pasi IpoJ0BKyBaHOI'0 3JI0UMHY MK OKPEMHUMH aKTaMHU 3JI0YUHHOI
MOBE/[IHKU € TiCHUM 3B’SI30K, IKMH CBiYUTDH MpO Te, 10 KOXKHUKI
HOBHUU 3JIOUMHHUH eNi30[; € CBOEPIJHUM eTaloM, MPOJOBKEHHAM
noyatoro 3j04uHy3. [1. K. KpuBoilein BUC/IOBUB AYMKY, 1[0 MiX O-

1 KoznoB A. Il. Y4yenue o cragusax npectymaenus / A.Il. Kosnos. - CII6. :
IOpuanyeckuit nentp Ipecc, 2002. - C. 108.

2 OpasaypabieB A. M. [IpogomkaeMoe npecTynjeHde 10 COBETCKOMY yro-
JIOBHOMY MpaBy: aBToped. AMCC. HA COMCK. yYeH. CTell. KaHJ. 0pUA. Hayk /
A. M. OpasaypapbieB / KasaHcbkuil yH-T. — Kasanb, 1984. - C. 17.

3 MauikoB B. [I. MHO>KeCTBEHHOCTb NpecTynieHUul U ee GOPMbI 110 COBETC-
KoMy yrosioBHOMy npaBy / B. Il. MankoB. - Kazaub : U31-Bo Kasan. yH-Ta, 1982. -
C. 19-20.
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BTOPHICTIO 3/I04MHIB MOKe OYTH He MeHUIMH BHYTpIlIHIN 3B’30K,
HiK MiX enli3ojaMU IPOA0BXKYBaHOI'0 3JI0YUHY.

Ha nepexkonanns 1. K. KpuBoiileina, rosoBHa Ta NpUHIUIIOBA
BIIMIHHICTb UUX KPUMiHAJIbHO-NIPABOBUX MOHATH IOJIATAE Y CTyIIe-
Hi cycnisibHO HeGe3NeKH 3JI0YMHHUX [JligHbl. fKII0 KOXHe i3 BUH-
HEHUX MPaBONOPYLIEHb, U0 CKJIAJATh MPOJOBXKYBAaHUN 3JI0YHMH,
He BOJIOJIi€ CTYIeHeM CYyCIiIbHOI HeGe3MeKH, TO CJIii FOBOPUTH PO
NPOJIOBXKYBaHUH 3JI0YMH. | HaBMaKy, AKILO NPaBONOPYLIEHHS, B3ATi
OKpeMo, 3a CTyleHeM CyCHiJibHOi HebGe3MeKH Ta 3a iHIIMMHU O3Ha-
KaMHM 3JI0YMHY yTBOPIOIOTH CKJIAJ 3JI0OYMHY, TO CJiJj TOBOPUTH IIPO
NOBTOPHICTb 3/104MHIB. flk 3a3Hauac [1. K. KpuBoiein, 1106 BisHec-
TH 3JI0YMH JI0 MPOJIOBXKYBAHOTO I[i€]l 03HAKU HeA0CTaTHBO. [10Tpi6-
HO BCTAHOBUTHU IOPUJUYHY TOTOXHICTb JifiHb, 10 yTBOPIOIOTb
NPOJIOBXXYBaHUH 3JI0YHMH. /lJisI HOBTOPHOCTI 3JIOYMHIB 111 03HaKa He
cnenrdiyHa, OCKIJIbKM MOBTOPHICTh 3JI0YMHIB YTBOPIOKWTH i TOTO-
KHI, 1 OfHOpiZHI Ta pi3HOPiAHI 3/I04YHUHM.

[1. K. KpuBolleiH Tako 3a3Hayvae, 110 JIMIIEe B CYKYMHOCTI wi
O03HaKH JAl0Th MOXJIUBICTb BCTAaHOBUTH CHIBBiJHOIIEHHS MNOBTOP-
HOCTI 3JI0YMHIB Ta NPOJOBXKYBAHOI0 3JI0YMHY. BifcyTHicTh x04a 6
OJHi€el i3 HUX BUKJIIOYAE NPOJOBXKyBaHUH 3/104MH. OTxe, [1. K. Kpu-
BOIlIEiH BCTAHOBJIKOE [iBi TOJIOBHI O3HAKH, fIKI PO3MEXOBYIOTb Li
MNOHATTS — Ile CTPYKTYpa CYCHiJIbHO He6e3MevyHoro JisiHHA Ta CTy-
NiHb CyCNiJIbHOI He6e3NeKH KOXXHOTO 3 NPaBONOpyllIeHb, 1110 YTBO-
PIOIOTH NPOJOBXYyBaHUM 3JI04YUH.

[IpoioBKyBaHMH 3JIOYMH — Lie OJWH 3JI0OYMH, KUK BOJIOZIE
BciMa 03HakaMHU (CycHiJibHOIO He6Ge3NeKoo, MPOTUIPAaBHICTIO, Ka-
paHiCTIO, BUHOIO) i eJleMeHTaMM CKJIaAy 3/104UHY (06’€KT, 06’€ek-
THUBHA CTOPOHA, Cy6’ €KT, Cy6'EKTUBHA CTOPOHA).

Cnif miAKpecauTH, WO 6iNblI YiTKO pO3MeXyBaTH MOBTOP-
HICTb 3JIOYMHIB Ta NPOJOBXKYyBaHUU 3JIOUMH MOXHa 3a Cy0’€k-
TUBHUMH O3HAaKaMH, 30KpeMa, HaIlpaBJIEHICTI0O YMUCIY, XapaKTe-
POM 3JI0YMHHHUX HaMipiB. ¥ 3B’I3Ky 3 UM BaKJMBOTO 3Ha4yeHHS
HabyBa€ BUpIlIEHHS MUTAHHSA PO Te, Yd 6y/IM 06'€fHAHI BUMHEHI

1 KpusoueuH II. K. [IoBTOpHOCTE B COBETCKOM YrOJIOBHOM IIpaBe: Teope-
TU4YecKue U npakTuyeckue npobsaemsl / I1. K. KpuBomenH. - K. : Buma mkoua,
1990. - C. 43.
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JiTHHA €JMHOI0 MeTom. [Ipy¥ MOBTOPHOCTI 3/104MHIB Taka MeTa BiJ-
CYTH4, a [IJ19 IPOJI0OBXKyBaHOT'0 3JI04YMHY BOHA XapakTepHa. Lla meTta
3yMOBJIEHA €AWHUM YMHCJIOM, IKUH OXOILJIIIOE BCi eni3ofy NpoJoB-
’)KyBaHOTO 3JI0OYHHY.

[. KniBep BUC/IIOBUB AYyMKY, 10 0c06a, KA BYMHSIE MPOJOB-
>)KYBAHUU 3JI0UMH, He 3aBX/1 KOHKpPeTU3YE CBIill 3JIOUMHHUH 33yM
i HepifKO Ji€ 3 «<HEKOHKPETU30BaHUM YMUCJIOM», BUMHAOYU 3JI0-
YUH JI0 THX Tip, MOKU 1le MoxuBol. Illo/10 03HaK, sIKi JiexkaTb B OC-
HOBI pO3Me)KyBaHHS NOBTOPHOCTI 3JIOYMHIB Ta NPOJOBXKYBaHOTO
3J104MHy, no3unia I. KiiBepa He € HOBOW0. BiH BBaXkae, 110 rosioBHa
BiAMIHHICTD LIMX MOHATH MOJIAATAE B Cy6'EKTUBHIA CTOPOHI CKJIaay
3JI0YMHY, a cCaMe — B EJUHOMY YMHUCJIi Ta MeTi BUHHOI 0COOH.

A. M. Puiiesrok BBaXkae€, 1[0 OOOB’I3KOBOIO i JOCTaTHBOIO
03HaKO0I0 POJIOBXKYBAHOT0 3JIOYUHY € €AHICTb HaMipy, 60 6e3 1bo-
ro He MOXJIMBa 3arajibHa MeTa. BiH B3araJii He BKJIIOYa€ TepMiH
«CIIIJIbHA MeTa» y MOHATTA NPOJLOBXKYBaHOTO 3JI04MHy. HaToMicTe
BKa3y€ Ha TaKy 03HaKy [IPOJ0BKYBAHOT0 3JI0YUHY, K €AUHUH 3JI10-
YUHHUM pe3ysbTaT, 60 BBaXKa€, 1[0 3arajbHa MeTa NPUIYCKAE
3HaHHS Cy0’€EKTOM KiHL€BOI'0 pe3yJbTaTy i parHeHHs Horo JocAr-
TH JIBOMa a00 6i/ibllie TOTOXHUMU JiTHHAMMUZ,

[Inenym BepxosHoro Cyay Ykpainu y IloctaHoBi Bif 6 JiucTona-
Za 2009 p. Ne 10 «Ilpo cymoBy NpaKTHKY y clipaBax Mpo 3JI0UMHU IPO-
TH BJIACHOCTI»® PO3’SICHUB, L]0 HEOJHOPA30Be HE3aKOHHE BUJIyYEHHS
YYy>KOT0 MalHa 44 3aBOJIOAIHHA HUM, L0 CKJIAJAEThCA i3 TOTOKHUX Ji-
AHb, IKI MalOTb 3arajlbHy MeTy Ta i3 CaMOro no4aTKy OXOIJIIOKTHCH
€IVHUM 3JIOUMHHUM HaMipOM Ha 3aBOJIOJHHA KOHKPETHUM MaiHOM,
CJ1iJ] pO3JIsAAATH SIK OJUH MPOJOBXKYyBaHUH 3/I0YHH.

Y n.7 locranosu Ilnenymy BepxoBHoro Cyay YkpaiHu Bif
30 TpaBHs 2008 p. Ne 5 «IIpo cy/10By paKTHUKY Yy clipaBax Mpo 3J10-

1 Knusep Y. PasrpanudeHne npo/jo/nkaeMblX U TOBTOPHBIX MPECTYIJIeHUH /
W. Knusep // Conpanuctuyeckast 3aKOHHOCTb. - 1979. - Ne 5. - C. 53.

2 Puwestok A. M. [Ipo noHATTS, o3Haku i cdepy fAii NMpoAoBKyBaHOTO
37104MHy / A.M. Pumemok // IlpaBoBa AepxaBa; IH-T JepxaBd i mpaBa
im. B.M. Kopenskoro HAH Ykpainu. - K. : Haykosa gymka, 1992. - Bumn. 1. - C. 120.

3 IIpo cyf0oBy NpPaKTHUKY y clpaBax PO 3JI04MHU NPOTH BJIACHOCTI: OCTa-
HoBa [lnenymy BepxoBHoro Cyay Ykpainu Bif 6 sncronaga 2009 p. // BicHuk
BepxoBHoro Cyay Ykpainu. - 2009. - Ne 12. - C. 9-16.
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YUHU MPOTH CTATEeBOi CBOOOAW Ta CTAaTEBOI HeJOTOPKAHOCTI 0CO-
6u»! 3a3Ha4YeHO, L0 3rBaJITyBaHHs a60 HAaCUJIbHUIIbKE 33/I0BOJIEH-
Hsl CTaTeBOI IPUCTPACTi HENPUPOJHUM CIIOCOGOM He MOXKe BBaKa-
TUCS BUMHEHUM INOBTOPHO, fIKLIO0 BUHHA 0C06a, Jil0Yd 3 €JUHUM
3JIOYMHHUM HamipoM, 6e3 mepepBu abo 6e3 3HAYHOI MepPEPBH Y vaci,
BYMHUWJIA [IBA UM Oi/Iblile HACUJIbHUIIBKUX MPUPOJHUX CTATEBUX AKTIiB
abo JBa 4YM OiJbllle aKTiB HAaCHUJIbHUIILKOI'O 3a[0BOJIEHHSI CTaTEBOi
MPUCTPACTi HEMTPUPOJHUM CIIOCOOOM 3 OJIHIEI0 U Ti€l0 XK MOTEPIiIO0
0c06010, TOGTO 32 HASIBHOCTI O3HAK [IPOI0BKYBAHOTO 3/104HUHY.

[3 nmocTaHOB BUIIIIMBAE, 10 NPOJOBXYBaHUM 3JI04MHOM BHU-
3HAETHCA HEOJHOPa30Be BUMHEHHA TOTOXXHHUX 3JIOYMHHUX [iH, AKi
OXOIJIIOIOTBHCS OJHUM €QMHUM yMHUCJIOM BUHHOTO i y CBOIM CyKyII-
HOCTi CTAaHOBJISITb OJUH 3/JI04MH. TOOTO TOJIOBHOI 03HAKOIO MpPO-
JIOBXKYBaHOTO 3JIOYMHY € €JJHICTb YMHUCJY JAJI BCiX BUMHEHHUX JiH.
[loBTOpHE BUMHEHHS 3JI0YMHY, HAaBIaKH, XapaKTePU3YETbCSA THUM,
1110 KOXKHUM eni3of, (Zis]) BAMHAETHCA 3 HOBUM YMUCJIOM.

[Ipo6semMa cniBBiJHOLIEHHSI Ta PO3MeKYBaHHS MOBTOPHOCTI
3JIOYMHIB Ta MPOJOBXKYBAHOTO 3JIOYMHY 4aCTO BUHHUKAE y ClIpaBax
npo xabapHUITBO. OTHUM NPOJIOBXKYBAHMUM 3JIOYMHOM € OJIepKaH-
Hs CJIY»KO00BOIO 0C06010 xabapa 3a BUKOHAHHS YW HEBUKOHAHHS
06yMOBJIEHUX [if. ¥ Takux BUMajKax KBaJipikyBaTH CyCIiJIbHO
Hebe3neuHe [isTHHA SIK MOBTOPHe BUYMHEHHS 3JI0YMHY HEMa€e mif-
ctaB. Y IloctaHoBgi [lnenymy BepxoBnoro Cyay Ykpainu Bif 26 KBi-
THs 2002 p. Ne 5 «[Ipo cy/j0By paKTHUKY B CIIpaBax Mpo xabapHHUII-
TBO»? BKa3aHO, L0 OJEeP>KaHHs CJAY»K60BOI 0C06010 B JieKijJbKa
npyuiioMiB oZiHOTO xabapa 3a BUKOHAHHS YU HEBUKOHAHHA i,
00YMOBJIEHUX i3 TUM, XTO HOTO JIa€, MOTPiIGHO PO3TJISIJIaTH SIK MpPO-
JIOBXKyBaHUH 3y0unH. KBasidikyBaTu Taki il 3a 03HaKolo NMOBTOp-
HOCTi He MoxxHa. OJjHOYacHe oJiepKaHHs 10CaJl0BO0 00600 xaba-
pa BiJ KiJibKOX 0Ci6 KBa/lipiKyeTbCA SIK BUMHEHE MOBTOPHO, SIKIIO

1 [Ipo cyAoBY MPAKTUKY y CIpaBax Npo 3JI0YMHU NMPOTH CTaTeBOi CBOGOLU
Ta cTaTeBOi HeJJOTOPKAaHHOCTI oco6u: noctaHoBa [lnenyMmy BepxosHoro Cyay
Ykpainu Biz 30 TpaBHs 2008 p. // Bicuuk BepxoBHoro Cyay Ykpainu. - 2008. -
Ne 7(95). - C. 1-8.

2 [Ipo cy0By IpaKTUKY B CIIpaBax Mpo xabapHULTBO: TOCTaHOBa [l1eHyMy
BepxoBHoro Cyay Ykpainu Bif 26 kBiTHA 2002 p. // OpuanyHuil BicHUK. —
2002. - Ne 28.-C. 21.
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xabap MmepefaEThCs 32 BUMHEHHS Pi3HUX Al B iHTepecax KOXXHOI
ocoby, sIKa Jlae xabap, a cjayx60Ba 0coba yCBiIOMJIIOE, 1[0 OJEPKYE
xabap Bij| KiibKoX 0ci6. OT)Ke, MOBTOPHICThH 0Jlep:KaHHSA xabapa - 1ie
He 06’€e/lHaHe €IUHUM YMHUCJIOM OJiep>KaHHS KiJbKOX xabapiB Bij
O/IHi€T 0COOM UM KiZIbKOX 0Cib.

3ayBaKHMMO, 1110 3aJIEXKHO BiJl 0COGJUBOCTEN CKIA/Y 3JI0UUHY
KIJIBKICTb O3HaK IpPOJOBXYBaHOI'O 3JI0YMHY 3MiHIOBasacd. Tak,
[lnenym BepxoBHuii Cys YkpaiHu JONOBHMB O3HAaKU NPOJOBXKYBa-
HOTO0 3JIOYMHY y pasi 3rBaJITyBaHHA TUM, L0 3JI0YMHHI JiAHHA I10-
BUHHI BiioyBaTHUCA 6e3 3HA4YHOI nepepBH y 4aci. B iHmoMy Bunaj-
Ky, IpH oJiep>KaHHi o/ilHOr0 Xabapa B JieKijibKa NPUHAOMIB KiJIbKiCThb
O3HaK MPO/IOBXKYBAHOTO 3JI0YMHY 3MeHINYeThcs. Ak 6ayumo, [lie-
HyM BepxoBHoro Cysy YkpaiHM HeOJHOpa30BO y CBOIX IOCTAHOBAX
JaBaB XapaKTepUCTHUKY NPOJOBXKYBAHUX 3JI0YMHIB, BKa3yBaB Ha iX
BIIMIHHICTB BiJi 3JI04YHHIB MOBTOPHUX.

OTKe, OCKIJIBKM NPOJIOBKYBaHUW 3JI04MH Ma€ €AUHUNA YMHU-
ceJl, EAUHY MeTY JUJId BCiX AifiHb, 110 WOT0 YTBOPIOIOTb, TO BiH €
OJIMHUYHUM 3JIOUMHOM i KBaJlipikyeTbcs 3a ofiHie0 cTaTtTero Kpu-
MiHaAJIbHOI'O KOJEKCy, He YTBOPIOIOYM MOBTOPHOCTI 3JI04MHIB. Ha-
SIBHICTb 03HaK NPOJOBXKYBAHOTO 3JIOYMHY, 3 TOUYKH 30py KBasidi-
Kauil JiSHHS, 03HAYaE, 1[0 BOHO PO3MJIAAAETHCA K OAWH 3JI0YUH, a
He K NOBTOPHICTb 3/104MHIB. CYyTHICTb NPO/JOBXYBAHOT0 3JI0UYMHY
N0JIATa€ y BU3HAHHI IOpUJMYHOTO 3Ha4YEeHHA 3a 3JIOYUHOM 3arajom,
a He 3a MOro OKpeMHMH eli3ofaMU. 3BiiCU BUIJIMBAKOTH MIpaBUJIaA
kBaJsidikalii npo0BXKyBaHUX 3JI0YUHIB:

1. KoxxHUI oKpeMHUi eni3of, 3 KUX CKJIaJa€ETbhCS MPOJOBKY-
BaHUM 3JI0YHH, He MiAJSrae caMoCTiMHIN kBastigikaLii - OLiHIOETh-
Cs1 BeCb 3JI0YMH 3arajioM.

2.Tlpo/ioBXXyBaHUH 3JI0YMH BUKJIOYA€E KBajidikallito ckoe-
HOTO K IOBTOPHOCTI, HaBIiTb 32 YMOBH, 1110 OKpeMi eMi3oAu € 3J10-
YHHAMHU (3a BiJICYTHOCTi NPOJOBXKYBAaHOTO 3JIOUMHY MHiJJsraiud 6
okpeMil kBasidikarii).

3.fkmo BianoBijanbHicTh AudepeHIifioBaHO 3 ypaxyBaH-
HSM 3amo/{iTHUX HacJaiAKIB (cyMa BUKpaJieHoro, po3mip xabapa To-
110), TO BYMHeHe KBalidiKyeThcs 3a cTaTTelo (4YaCTHHOK CTATTi)
Oco6smBoi yactunu KK, sika nepejbadvae 3ano/iissHHs BifnoBigHO1
IIKOJU NPOJOBXYBAaHMUM 3JI0YHHOM.
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4. flkmwo NpoJoBKYBaHUU 3JIOUUH He JOBEAEHO [0 KiHLA 3
NPUYMH, SIKi He 3aJ/iexkalid Bijj BoJli BHHHOTO, TO BYMHEHe KBasidi-
KYIOTb fIK 3aMax Ha 3JIOYMH, 03HAKOK AKOI0 € HaCJi[KH, AKHUX Ha-
MaraBsce JOCATHYTH BUHHUH y pe3yJibTaTi BAMHEHHA yCiX 3alJaHo-
BaHMX HUM JiM.

5./li1 cniByyacHUKIB, yMHces AKUX Iepej6adyaB y4acTb y
NPOJIOBXKYBAaHOMY 3JIOUHMHI (CIIPSIMOBAHOMY Ha 3aNOJisIHHS EBHUX
HacJaiKiB), KBaTiQikyloTh 3a BiANOBiZHOIO CTaTTE (YACTHHOIO
ctaTtTi) Oco6smBoi yactuau KK. [lii cniByyacHUKIB, ymMHcea SKHUX
OXOIJIIOBAB IX y4acCTh JIMlIe B OKPEMHUX eNi30/ax NpoJ0BXKyBaHOT O
3JI0YMHY, KBa/iQiKyOTh 3a cTaTTAMHU (4acTUHaMU cTaTTi) Ocobiu-
Boi yactuHu KK, ski nepen6ayaroTh 3JI0YUHH, 1110 YTBOPIOIOTH Bif-
NOBIJJHUI NIPOJIOBXXYBaHUM 3/104KHL

OT>Xe, MOBTOPHICTb 3JIOYHUHIB Ta NPOAOBXKYBaHWM 3JI0YHH 3a
30BHIUIHIMK 03HAaKaMHU MOXYTb 36iraTucs. B 060x BUNaAKax HasB-
Ha CYKYIHICTh MPOTUIPABHUX aKTiB, M)XK SKUMU € EBHUU MPOMi-
»KOK 4acy, BOHM MOXYTb NOCATAaTH Ha OJWH i TOW caMUil 06’€KT,
BUMHSITUCS OJJHUM i TUM cr10cO60M, B OJJHOMY i TOMY K MicIii.

[Ipy MOBTOpPHOCTI 3JI0OYMHIB KOXXHE i3 BUMHEHUX 0CO0O0M0
JlisTHb XapaKTepU3y€eTbCSA BJACHUM Cy0’EKTUBHUM 3MicToM i, BiAmno-
Bi/lHO, y MOEAHAHHI 3 IHIIMMU OGCTAaBMHAMU YTBOPIOE OKpPEMHUH
CKJIaJ| 3JI04MHY. B Mexax NpoJoB2KYBaHOTO 3JI0YUHY €IHICTb YMUC-
Jly 0cobU MOB’A3y€ KOXKHe 3 BUMHEHUX Helo JisiHb 3 iHIUMMU JisiH-
HAMM TaKMM YMHOM, 110 BCi iAHHA CTal0Th KOMIIOHEHTaMH €JJMHOI
JisIJIBHOCTI 0COGU. |HIIMMU CJI0BaMH, YMHCeN Y NPOJOBXKYBAHOMY
3JI0YHMHI € CIIJIBHUM L[0/J10 BCiX 3JI0UMHHUX JiSIHb, @ IPU IOBTOPHO-
CTi 3JIOYMHIB 0c06a BYMHSIE HACTYIHUM 3/I0UUH 3 HOBUM YMHUCJIOM.
CaMe y BCTaHOBJIEHHI YMHUCJy NpPOSIBJASIETbCH CKJIAJHICTb: € BiH
€JVHUM [IJI1 BCiX BYMHEHMUX [iHb YU KOXKHe 3 HUX BYMHEHO i3
CaMOCTiHUM YMHCJIOM.

Y 4. 2 cT. 32 KK Ykpainu 3a3HauyeHo, 1[0 TOBTOPHICTb BiACYT-
HA IpY BYMHEHHI IPOJOBXYBAaHOI'O 3JIOYMHY, AKUM CKIaJA€ETHCA 3
JBOX a00 Gi/Ibllle TOTOXHUX AiIHb, 00’ €JHAaHUX €JUHUM 3JI0YUHHUM

1 HaBpoubkuit B. 0. KpumiHasibHO - mpaBoBa KBaJidikallisi: KOHCIIEKT Jek-
uii 3 crneniasbHoro kypcy / B.O.HaBponpkuit // XKutta i mpaBo. - 2004. -
Ne 11. - C. 45-46.
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HamipoM. TyT cJif 3ayBaXuTH, L0 MiJ BUABJEHHAM HaMipy po3yMi-
€TbCS 30BHIIIHIN NPOsB TUM 4M iHIIMM c10co60M (yCHO, MUCbMOBO,
IIJIIXOM KOHKpPeTHHUX [il TOlI0) HaMipy 0COGHM BYMHHUTHU 3JIOUMH,
asie 6e3 peasibHUX JIil, CHPSAMOBaHUX Ha peaJiizaliilo 1iboro Hamipy.
€IMHO10 MiACTaBOI KPUMiHA/MIbHOI BiZiOBiIaILHOCTI € CKJIaJ, 3J10-
YHHY, B SIKOMY OJiHi€l0 i3 060B’I3KOBUX O03HaK € CYCHiJbHO-
Hebe3neuHe JisHHA. ToMy, BiAmOBiZHO, Bce, 1[0 He BUpaXKeHe Yy
JisTHHI 3HAXOAUTHCA 1Mo3a cHepor KPUMiHANBHO-NIPABOBOrO PeEry-
JIIOBAHHA | He MOKe Mi//IiraTy KpUMiHa/bHIN BifIOBIIaIbHOCTI.

Ockinbku y KoZeKci epefbaueHO BU3HAYEHHS YMUCTY i A5
36epeXeHHsI €IHOCTI TepMiHOJIOTIl JOLJIBHO CJI0Ba «3JIOYUHHUH
HaMip» 3aMIHUTH «yMHUCJI0OM», BUKJIABLIU M0J0XKeHHA 4. 2 cT. 32 KK
Ykpainu Tak: «llpu 6uuHeHHi OdeKi1bKoX mMOmMOXNCHUX OisiHb,
00°€0HaHUX €0UHUM YMUCAOM, MAE Micye 0OUHUYHUL Npod08xicysd-
HUll 3104UH».

2.3.2. CniegidHOWEHHA NO8MOPHOCMI 3/10MUHI8 i3 CYKynHicmio
3/104UHi8

[HKOJMIM 3aKOHOJaBellb 3MICT pi3HUX GOPM MHOXKHHHOCTI
3JI0YMHIB QOpMYJIIOE 3 ypaXyBaHHSAM KiJIbKOX BiIMIHHUX O3HaK,
TOMY Jiesiki 3 nux ¢popM He 3amepeyyrTh 0JHA ofHY. Tak, BUMHEHI
0Cc06010 3JIOUMHU OJHOYACHO MOXYTb YTBOPIOBAaTH CYKYNHICTB i
MOBTOPHICTh, MOBTOPHICTB i penuAuB. Taky chTyallito MOXHa nosic-
HUTH TUM, 110 NOAiIJ MHOXXUHHOCTI He € JIOTIYHO OGTPOHTOBAaHUM.
BiH npoBejieHu i3 mopyllleHHSAM 3aKOHIB popMasibHOI JIOTIKH, a 1ie,
3i cBOro 60Ky, BHOCUTh IJIyTAHWHY B HAayKy Ta MPaB0O3aCTOCOBHY
NpPaKTHUKY.

Y kpuMiHaJbHO-NPABOBIM Hayli Npo6seMa po3MeXyBaHH:A
NOBTOPHOCT] 3JI0YMHIB Ta CyKyNHOCTI He OTpUMaJla 0OJJHOCTAalHOIO
BupimeHHd. Hanpukaag, B. M. KyapsBueB po3riisiHyB Taki cuTyanii
CIiBBijHOLIEHHA OBTOPHOCTI i CYKYIIHOCTI, 30KpeMa, IOBTOPHICTb
3JIOYHHIB 36ira€Thbcs i3 CYKyNHICTIO TO/i, KOJIM YTBOPIOE HE TOTOX-
Hi ckiazu 3sounHy. fkmo crarta KK, mo nepenbadae 3/104MH
yApyre, Ma€ BKas3iBKYy Ha MOBTOPHICTb 3JI0YMHIB, TO BiH IOBHHEH
oyTu 3actocoBaHui 3i crarrero KK, sika nmepenbadae nepuivii 3/10-
yuH. B. M. KyapsBueB HaBogUTb TakuW NpUKJIa[. AKIIO BUHHUHN
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BYMHMB CMOYATKY KpaZAbKKy, a MOTiM rpabix , To B Horo AisHHAX
Oy/ie i HOBTOPHICTb, i CykynHicThb 3/04MHiB. ko B cratTi KK He-
Ma€ 4aCTHUHU (IYHKTY) OO MOBTOPHICTb 3JI0YMHY, TO BUMHEHE CJiJ
kBaJipikyBaTH 3a CyKynHicTIO 3/104MHiBL. Hanpukiaj, KO BYH-
HEHO IIaXpalCTBO, a MOTIM 3HUIIEHHSA a60 MOUIKO/PKEHHSI MaiHa,
TO MOXXHa BBaKaTH JPyTHMd 3JI0YMH MOBTOPHUM Yy CEHCi 3arajbHOi
NOBTOPHOCTI, i KBasipiKyBaTH BUMHeHe 3a JiBoMa cTaTTsaMu KK.

CyKynHIiCTb 3JI0YMHIB MOMXJIMBA 06€3 MOBTOPHOCTI, HampH-
KJaJl, BUIMHEHO KpaJbKKy, a INOTIM JIerKe TiJleCHe YIIKOJKEeHHS.
Mozk/1MBa NOBTOPHICTh 6€3 CYyKyNHOCTI 3/I0YMHIB Yy TUX BUNAJKaX,
KOJIM BJipyre BUMHEHO TaKy caMy KpaJiXKy. Mox/IMBUU TpeTii Ba-
piaHT, KOJIX OJHOYACHO € CYKYIIHICTb 3JIOYUHIB Ta NOBTOPHICTH fAK
KkBaJipikyoda 03HaKa 3/J104UHY.

flk 6ayMMo, BUeHUH 32 OCHOBY PO3MEXKYBaHHS LMX MOHSAThb
BUKOPHUCTOBYE TAaKy O3HaKy fIK XapaKTep BUMHEHUX 3JI0YUHIB, 30K-
peMa pi3HOpiAHI 3JI0YMHU YTBOPIOKTL CYKYIHICTb 3JI0YUHIB, OJHO-
pifHI 3J104UHU YTBOPIOIOTh i CYKYIHICTH, i IOBTOPHICTH, TOTOXHI
3JIOYHMHH YTBOPIOIOTh NOBTOPHICTD 3JI0YHHIB.

3arasioM y Teopili KpMMiHaJbHOIO NpaBa € pi3Hi Mo3uuii wo-
[0 XapaKTepy 3JI04MHIB, 1110 YTBOPIOKTh CYKYIHICTb 3JI04MHIB. [le-
pllia moJjiAra€e B TOMy, W0 II CKJaZaloTh, K MpaBUJO, pPi3HOPiAHI
3JIOYUHH, aJle B OKpeMUX BUINAAKaX 3JI0YMHH, 1110 YTBOPKIOTH CYKY-
MHICTb, MOXXYTb 6YTH OJJTHOPIAHUMH 1 HABITh TOTOXKHUMHU.

T. E. KapaeB i 0. M. lOuikoB BKasywTh, 0 CYKYNHICTb YTBO-
PIOETHCA PI3HOPIAHUMU | OJHOPIAHUMHU NOcAraHHAMUZ, Ha gyMKy
A. C. Hikipopoga i B.Il. MankoBa [0 CYyKyNHOCTi MOXYTb BXOJAUTH
He TiJIbKU pi3HOpiAHI, OAHOPIAHI, 2 ¥ IOPUAUYHO TOTOXHI AiSTHHSAS.

1 KygpsiBueB B.H. O6mas Tepus KBaluUKALMU NPECTYIUIEHUH [
B. H. Kyapsasues. - M. : Opucts, 2004. - C. 267.

2 Kapaes T. E. [ToBTopHOCcTb npectymienuit / T. E. Kapaes. - M. : lOpuauue-
ckas auT., 1983. - C. 28; l0umkos 0. H. MHOeCTBEeHHOCTb NpPECTYNHBIX Jes-
HUM: Bonpochl KBaJWQUKaLUK NpPeCcTyNJeHUH U Ha3HAayeHUs HaKa3aHUs: aB-
Toped. AUCC. HA COMCKAaHUE YYEeHOU cTeneH. KaH/,. opu/. Hayk / 10. H. lOmkoB. -
CBeppanioBck, 1974. - C. 12.

3 Hukudopos A. C. CoBokynHocTb npectynienuit / A. C. Hukudopos. - M. :
IOpuza. auT., 1965. - C. 15; Maskos B. I1. [loBTOpHOCTb NpecTynjeHUui: OHATHE
Y yroJioBHO-nIpaBoBoe 3HadyeHue / B.II. MankoB. - Ka3saHb : U3a-Bo KasaH. yH-
Ta, 1970. - C. 116.
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Kpim nporo, A. C. HikipopoB npumyckas 1ie ¥ ijeasibHy CyKyIHICTb
TOTOXXHUX 3JIOYMHIB, TOOTO BKa3yBaB, L0 ifeajbHa CYKYMNHICTb
MOXKJIMBA i TOJi, KOJIU OHIEI0 AIEH BUMHSETHCS JeKiJIbKa 3JI0YHUHIB,
110 OXOIJIIDIOTHCA O3HAKaMM OJHOTO M TOTO K CKJIaJy 3JI0YHWHYL
Pa3zom 3 TUM, HEMOXJIMBO OJHIEIO €0 BUMHUTHU [Ba OJHOPIJHUX
3JIOYHMHH, 0 CIpsMOBaHi Ha OJiHAKOBi abo cxoxi Ge3nocepejHi
00’€KTH i MaIOTh OJHAKOBY GOPMY BUHM (HANPUKIAZ, OAHIEIO JTi€l0
BUMHHUTH rpabix i Kpaaixky). TUM Gijibllle HEMOXJIUBO OJHI€0 Ai-
€10 BUMHUTH JiBa TOTOXXHUX 3JI0YMHU (HaNpUKJIaJ, OLHOYACHO ABi
KpaZi>kku). CYyTHICTB iZjleaslbHOI CYyKYMHOCTI MoJisirae came B pi3HO-
piZiHOMY XapaKTepi 3J104UHiB, BYNHEHUX 0CO6OIO.

B.I1. MasikoB mnuille, 1[0 3a CyKYTNHICTIO 3JI0YHMHIB MOXYTb 6y TH
KBaTipiKOBaHi TOTOXHI AisTHHSA, SKILO MePIIUM JisTHHSIM € 3aMaX Ha
3JI0YHH, a IPyTUM — 3aKiHUeHUH 3JI0YMH — | HaBnaku. OJHaK y 1bo-
My BUIMAJKY MpaBUJIbHille TOBOPUTH NPO KBasidikaliro 3704HUHIB
3a CYKYIHICTIO cTaTeH, OCKiJIbKY Mij yac kBasidikaliii BigbyBaeTbcst
3icTaBJIeHHd O3HAaK KOHKPETHOI'0 3JIOUMHY | KOHKpEeTHOI CTaTTi,
TOMY HOPMaTHBHOIO Mi/[CTABOI KPUMiHaJbHO-NIPaBOBOi KBasidi-
kanii € neBHa crattsa KK, B bOoMy BUNAAKY JleKijibKa cTaTeH, 60
BUMHEHe He OXOILIIETbCA OJHI€ cTarTero. ToMy y BUNIAJKy BYU-
HeHHs1 0c06010 /IBOX i Gi/bllle 3JI0YMHIB, IKI MOXKYTb GYTH TOTOX-
HUMHU, OHOPIAHUMU i pi3HOPiAHMMH, Bce HeobXiIHO KBamidikyBa-
TH 3a CyKYIIHICTIO CTaTeH, a He 3a CyKYIHICTIO 3JI0YMHIB.

Jlpyra nosuuis nojiira€ B TOMy, 1110 ['OJIOBHOIO 03HAKOIO CYKY-
MHOCTI 3JIOUMHIB € HasBHICTb caMe pi3HOpiAHMUX 3/104MHiB2. Tak,
0. M. fIkoB/IEB BBaXKa€, 10 BiAMIHHICTb CYKYNHOCTI 3JI0YMHIB Bif, iH-
IIMX BUJIB MHOXXWUHHOCTI 3JIOYMHHUX JiHb 0JIATAE B TOMY, 1110 CY-
KYMHICTb YTBOPIOIOTh He 6y/b-fIKi, a Jiullle pi3HOpiAHi 3/10unHM. Ta-
KUMH 3JI0UMHAM{ BU3HAIOThHCA JifIHHA, 1110 MalOTh pi3Hi 6e3mnocepe-
JHi 06'€KTH, a00 BUMHSAOTHCA 3 pisHUMU popmamMu BUHUS. [. b. Araes
HAIlOJIATAE HAa TOMY, L0 OAHOPiAHI I TOTOXHI 3JI04UHU HE MOXKYThb

1 Hukudopos A. C. CoBokynHocTb npectynienuit / A. C. Hukudopos. - M. :
Opug. auT., 1965. - C. 65.

2 KpumiHa/ibHe nmpaBo YKpaiHU. 3arajibHa 4yacTHHaA: HiApPyYHUK / 3a pef.
M. I. MesbHuKa, B. A. KnumenrTa. - K. : Opuguuna gymka, 2004. - C. 177.

3 flkoBsieB A. M. COBOKYNTHOCTb IPECTYILJIEHUH 110 COBETCKOMY YTOJIOBHOMY
npaBy / A. M. flkoBnes. - M. : Toctopusaat, 1960. - C. 131.
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BXOJJUTHU [0 CYKYIIHOCTI 3JIOYMHIB, TOMY IO BOHU € TOJIOBHUMH
03HaKaMM NoBTOpHOCTI. KpiM Toro, ik 3a3Havae Liell BYeHUH, KBaJli-
¢ikallis 3JI04MHIB 32 CYKYNHOCTI 3acHOBaHa Ha ix pisHopimHOCTIL.
OpHak | NOBTOPHICTh 3/104MHIB XapaKTepPU3Y€ETbCS BUMHEHHAM TO-
TOXXHUX, OJHOPIHUX Ta Pi3HOPIJHUX 3JI0UYUHIB. 3 OIJIAAY HA CBOEPI-
JIHe CIIOJIy4eHHS JBOX Pi3HUX BUJIB MHOXXWUHHOCTI, TaKi BUNIAJIKU B
Teopil KpUMiHa/JbLHOrO IpaBa HAa3UBAKTb «IIOBTOPHICTb-CYKYyII-
HicTb»2, Y KpUMiHa/JbHOMY IMpaBi BU3HAKOTh, 10 NOBTOPHICTb-
CYKYIIHICTb Ma€ Miclie y pa3i BUMHEHHA JieKiJIbKOX OAHOPiAHUX 3J10-
YUHIB, a CYKYIHICTb — KOJIM BUMHEHO JeKiJibKa pi3HOPIJHUX 3/104H-
HiB, Nepef6aueHUX pisHUMHU CTAaTTSIMU KPUMiHAJIbHOIO 3aKOHY3.

OTxe, 03HaKa, fIKa XapaKTepU3ye 3JIOYWHH, L0 YTBOPIOIOTh
MOBTOPHICTh a60 CYKYMHICTb, TO 3aIPONIOHOBAHUH B HAyIli BapiaHT
MOJiJly Ha TOTOXHI, OAHOPiAHI i pi3HOpPiAHI He BUpillye NUTAHHA
PO PO3MEXYBaHHS LIUX IOHATH.

BignmoBigHo o 4. 1 cT. 33 KK YkpaiHu cyKynHicTIO 3/I04UHIB
BU3HAETHCsI BUMHEHHSI 0CO6010 JBOX abo bisblile 3JI04YUHIB, lepes-
0ayeHUX Pi3BHUMHU CTATTAMU ab60 PiSHUMHU YACTUHAMU OJIHI€l CTATTI
Oco6iuBoi yacTuHU LbOTO Kosekcy, 3a *o/ieH 3 KuX ii He 6yJIo 3a-
cymxeHo. [Ipu 1boMy He BpaxOBYIOThCS 3JI0OYMHH, 32 SIKi 0cO0Y 6yJ10
3BUJIBHEHO BiJi KpPHUMiHaJIbHOI BIiJNOBIAAJBHOCTI 3a MiJicCTaBaMy,
BCTaHOBJIeHUMHU 3akoHOM. YacTuHa 2 cT. 33 KK YkpaiHu Bu3Hauag,
1110 33 CYKYNHOCTI 3JI0YMHIB KOXK€EH i3 HUX Mijisgrae kBatidikaii 3a
BiIMOBiAHOIO cTaTTeld abo YacTHHOW cTaTTi Oco6JIMBOI YaCTHHU
KK. 3ictaBnenHsa nosioxeHsb 4. 3 cT. 32 KK Ykpainu ta 4. 1 cT. 33 KK
YkpailHu JJa€ MOMJIMBICTh 3pOOUTH BUCHOBOK, IO CYKYIIHICTb 3J10-
YHHIB Ma€ Miclje y BUNaAKy BYMHEHHS 0C06010 ABOX i Gisblue 3J10-
YUHIB, nepefbadyeHUX PiI3HUMHU CTATTSAMHU ab0 YaCTUHAMH OAHi€l
cratTi OcobsmBoi yactuuu KK. ¥ Bumajkax cneniajbHO 3a3Haue-

1 Araes M. B. [Ipo6JieMa OBTOPHOCTH B yrosioBHOM npaBe / U. B. Araes. -
M. : FOpucts, 2004. - C. 76, 77.

2 3ennHckuit A. ©. KBanndukanus noBTOpHbIX npectyiieHuit / A. ®. 3e-
JIMHCKUH. — Bosrorpag : BCII MB/] CPCP, 1976. - C. 15.

3 CtpyukoB H. A. HasHaueHHe HaKasaHUA NPU COBOKYIHOCTU IpecTyILIe-
Huit / H. A. CtpyukoB. - M. : Toctop3gar, 1957. - C. 15; fIkoBsieB A. M. CoBOKyII-
HOCTb TPEeCTYIJIEHUH N0 COBETCKOMY yroJIoOBHOMY IpaBy / A.M. flkossieB. - M. :
['ocropuspar, 1960. - C. 46.
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Hux B Oco6suBiit yactuHi KK - nmpu BYMHeHHI ABOX i 6isiblie 3J10-
YHHIB, NepeAbauyeHUx pisHUMU cTaTTAMU OcobanBoi yacTunu KK, -
nopsi/ i3 CYyKynHiCTI0O MaTUMe Miclle i HOBTOPHICTb 3J104HHiB. TO6TO
B LIUX JABOX CTATTSX HJeThCsl PO JiBa abo Gisiblie 3/JI0YUHIB, AKi ne-
penbdavyeHi piaHUMH CTATTAMU.

OTxe, €AMHOI0 PO3MEXYBaJbHOK O03HAKOK MiDX LHUMH IO-
HATTSIMU 3aKOHO/IaBellb HA3UBAE Te, B IKUX cTAaTTAX OCco6/IMBOI Ua-
ctuu KK BMminieHo 3s04uH. [IpoTe 1ie He € JOCTAaTHBOI 03HAKOM
3a AKOI0 MOKHa NPOBECTH pO3MeKyBaHH$, aJKe NOBTOPHICTb OJ-
HOpIiIHUX 3JI0YMHIB KBaJipiKy€ETbCS 3a CYKYIMHICTIO CTaTeH, Tak ca-
MO fIK I CYKyIHICTb 3JI04MHIB. /o TOTr0 K, i HOBTOPHICTb TOTOXHUX
3JIOYUHIB BIANOBiZHO [0 MPUHLMUIIIB KPUMiHAJIBbHO-NIPABOBOI KBa-
nigikanii Heo6xigHO KBatidikyBaTH 3a cyKynHicTio cTtaTel. Ik Ha-
CJTiI0K, 0COBJIMBICTD TAKOTO PO3MeXKyBaHHS BTPAYAETHCS, OCKIIbKHU
y BCiX BUNAJIKax BYMHEHHS 0CO000 JBOX i Gijblile 3/104MHIB HEOO-
xiziHO KBastigikyBaTH 3a CYKYIHICTIO CTaTeM.

Br3Havarouu cniBBiJHOIEHHS MiX CyKYIIHICTIO 3JI0YMHIB Ta
NOBTOPHICTIO, IOLIJIBHO N10YaTHU 3 BU3HAYEHHAM 03HAK CyKyNHOC-
Ti 3JI04UHIB. BogHOYac, 3BaXKal04y Ha MO CYKYIIHOCTI 3JI0YUHIB
Ha i/lea/ibHy Ta peaJibHYy, AOIiIbHilIE Oy/le BCTAHOBUTH BiAMiHHO-
CTi MK KOKHUM 3 LIUX BUJIB CYKYyNHOCTI 3JI0YMHIB i IOBTOPHOCTI
3JIOYMHIB.

Y Teopil KpUMiHaJBHOTO NpaBa BUAIIAIOTL TaKi 0O3HAKHU CY-
KYIHOCTi 3JI0YMHIB: BUMHEHHS 0CO00I0 JBOX OKpEMHUX 3JI0YMHIB;
’)KOJleH 3i 3JIOYHMHIB He BTPAaTUB KPHUMIiHaJbHO-NIPABOBOIO 3HA4Y€H-
Hsl; 32 JKOJIeH 3i 3JI04YMHIB ocoba He OyJ/ia 3acy/pKeHa; AisIHHSA € ca-
MOCTIHHUMU 3JI0UMHAMH, Nepe0ayeHUMU OKPeMHMH CTaTTIMU
(uactunamu crateit) OcobamBoi yactuuu KK Ockinbku peasbHa
Ta ifeasbHa CYKYIHICTb 3JI0YUHIB € ii BUJAaMH, TO BOHU XapaKTepu-
3yI0TbCA TaKWMH K O03HAKaMM, 1110 1 MHOXXWHHICTb 3JI0YMHIB 3ara-
JIOM 1 CYKyIHICTBb 3JIOYUHIB 30KpeMa, a TaK0X CBOIMU BUJO0BUMH
O3HaKaMHU.

Y cneuianbHil JgiTepaTypi Nij ifeanbHO0 CYKYNHICTIO PO3Yy-
MilOTb BUNA/JKH, KOJU 0CO0A OJHUM JisTHHSIM BUMHSIE OJHOYACHO

1 Cosancbkuit T.I. KBanidikalis cykynHOCTi 3/104MHIB: JHUC. ... KaH[. IOPUA.
Hayk: 12.00.08 / Tapac IBanoBuu Co3aHcbkui. - JIbBiB, 2009. - C. 55.
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J1Ba a6o 6inbuie 3y0unHiBl. To6TO 0c06/MBOIO ii 03HAKOIO € Kijb-
KiCTh JiTHb, TOOTO JiBa a00 Gi/bIlle 3JI0YMHIB BUNHSAKOTHCA OJHHUM i
THUM Ke AiTHHAM. OCKIJIbKY ijeasibHa CYKYIHICTh 3/I04MHIB BUMHIO-
€THCA OJJHUM JIHHAM, TO, JIOTIYHO, YTBOPIOETHCA 11le 0JHA O3HAKA,
KOTpa BigMexoBye II BiJi TOBTOPHOCTI 3JIOYMHIB, a caMe 4ac BYU-
HeHHs 3/7104MHiB. OCOG/IMBICTb KOHCTPYKLII I[bOr0 BUJY CYKYITHOCTI
3JIOYMHIB MOJISATAE B TOMY, L0 /1BA a00 OiJIbIlle 3JI0UMHU BUKOHYHOThCS
OJTHUM JIisTHHSIM, TOOTO BOHM BBRKAIOThCS BUMHEHUMU BojHO4AacC. To6-
TO, iAeasbHa CYKyNHICTh, yTBOpeHa OJHUM AiAHHAM, GaKTUYHO He
MoOxKe 6yTH po3ipBaHa y 4yaci. A NOBTOPHICTb 3JI0YMHIB yTBOPIOKTh
JBa i Gijblle 3JI0YMHIB BUMHEHUX HEOJHOYACHO, TO6GTO po3ipBaHi
Mix co6010 y yaci.

OTxe, pi3HMH Yac BUMHEHHS 3JI0YHHY, pi3HA KIJIbKICTh AifiHb
BUJAIOTHCS JOCTATHIMU 03HAKaMHU JIJis TOTO, {06 pO3MeXyBaTH Iii
JIBa MOHATTSA MiX c06010. OKpiM I[bOr0, BUAAETHC, 1[0 ileanbHa Cy-
KYIMHICTb 3JI0YUHIB 1le 0/{HA MOBE/IHKA, siKa KBaliQiKyeThCA 3a Jie-
KisibkoMa ctaTtTaMu Oco6smBoi yactuHu KK. Tak 3BaHa ifjeanbHa
CYKYIHIiCTb 3JIOYMHIB € He 6i/bII Hi’)K YUCTO HPUAUYHA KOHCTPYK-
1[is, c/Iy>K60Ba PoJib SIKOI MOJIAATAE ¥ TOMY, I[00 3a6e3MeYUTH MOB-
HOTY OLIIHKA BUMHEHOTO0 JiiHHA, [TI0Ka3aTH, AKi HOpPMU KpUMiHaJIb-
HOTO 3aKOHY OJJHOYaCHO NMopyuleHi BUHHUM. OZiHaK ¥ NOi6HUX BU-
MaJiKax caMe JiAHHA OJMHUYHE, a He IOBTOPHE.

flx 3a3HaYeHO B WPUAUYHIN JiTEpaTypi, OAHUM [iTHHAIM MO-
’)KHa NOPYLIWTH 3aKOH JiMLle OAYH pas, a BiANOBiAHO, I BYNHHATH
JIMllle OJUH 3JI04YMH. [lepenb6ayeHHs1 OJHOrO JAisiHHA B JeKiJbKOX
CTaTTSIX He MOXe yTBOPIOBAaTHU B AiACHOCTI MHOXXWHHOCTI JifiHb.
Tomy ifjeasibHa CYKYNHICTD JIMIIE TI0 ifiel, a He B AIMCHOCTI, yTBOPIOE
MHOXHHHICTb. /lJ11 HASIBHOCTi MHOXUHHOCTI B ZiHCHOCTI moTpi6Ha
MHOXHUHHICTb [isiHb, KOXXHe 3 fKUX € HeoOXiJJHOI O03HaKO
006’EKTHBHOI CTOPOHHU 3JI0UUHY2. TakUM YMHOM, NIPUXUJIbHUKHU L€l
no3uIiil mepekoHaHi, 110 CYKyIHiCTb 3JI04MHIB MOe 6yTH yTBOpEHA
JIMlle JeKiJIbKOMa 3JI0Y4MHHUMU [iAHHAMH, KOXKHe 3 AKUX BiJNOBi-
Jla€E OKpeMOMy 3JI0YMHY, a BiITAK ilea/lbHOI CyKyITHOCTI B3arasi He

1 KpuBosanos I'. . MHO>eCTBEHHOCTb NPeCTYIJIEHUH 110 COBETCKOMY yTO-
soBHOMy npaBy / I'. I'. KpuBosanos. - M. : Akaz. MB/] CCCP, 1974. - C. 10.

2 MoJsryaHoB /I. M. COBOKYIHOCTb MPeCTYMJIeHUH: AUCC. ... KaH/. I0pUJ. HayK :
12.00.08 / iImutpuit MuxaisoBuy MosyaHoB. - MockBa : MI'TOA, 2000. - C. 73.
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icHye. IlopyuieHHd OJHUM [iTHHAM OJHOYAaCHO [JeKIJIbKOX KpHUMi-
HaJIbHO-IPAaBOBUX HOPM CJIi/l BBaX)KaTU OJUHUYHHUM 3JI04MHOM.

Cnig norogutuch 3 no3uijiero C.I TuiikeBiya, IKUN BBaXkae,
110 iZleasibHa CYKYIHICTD - Ile HaJlyMaHa NpaBOBa KOHCTPYKIis, Ka
icHye daKTUYHO JIMIle TOMY, L0 M0JI0XKEHHS KPUMiHa/IbHOTO 3aK0-
HYy € HeJIOCKOHA/IMMH | 11 iCHyBaHHA JiK1lle TUMYacoBe, 0 YCYHEeHHs
NeBHUX HeBignoBigHocTel. BiH BBaxKag, 1110 ijea/lbHOI0 CYKYMHICTIO
3JI0YMHIB MOXHa BU3HABATH JIUIIE Ti BUMAJAKHU, KOJU OJHUM JlisH-
HSIM MOPYLIEHO KPUMiHa/JIbHO-NPAaBOBIi HOPMH, B SIKMX NPHU KOHC-
TPYIOBaHHI 3aKOHO/IaBlleEM He OyJI0O BPaxOBaHO THUIOBI HaCJiJKH,
0 XapaKTepU3yITb O6’EKTUBHY CTOPOHY E€JUHOTO 3JI0YHUHHOIO
JisgHHAL

TakuM 4MHOM, ileasibHa CYKYIHICTb 3/104MHIB 6y/ie icHyBaTH
noTy, fokd y KK He 6yzie ycyHyTO HeBiJjloBiHOCTI, po ki 6yJ0
BKa3aHO BHILe. YCYHEHHs JMX HEBiJOBiHOCTEN MOBUHHO NIPHU3Be-
CTH [0 TOTO, 0 y BUMAAKax, KOJU OJHUM [IiIHHSIM CHPUYUHEHO
HIKOAY JIBOM ab6o0 6iJjibllle 06’€KTaM KPHUMiHa/JIbHO-IIPAaBOBOI 0X0pPO-
HU, BUMHeHe 6y/ie KBaJidpikyBaTHCh JIUIIIE 32 OJIHIEID KPUMiHA/BHO-
MPaBOBOK HOPMOIO.

[Ilozio peanbHOI CYKYITHOCTI 3JI04YHMHIB, TO BOHA Ma€ Miclie To-
Ji, Ko/i1 0cob6a BYMHSE JiBa YM OiJjibllle 3JIOYMHM JBOMa UM Oijblie
JisTHHAMMU. 3BiJiICM BUILJIMBAE, 110 BUJ0BOI 03HAKOK peasibHOi Cy-
KYMHOCTI 3JI0YMHIB € Te, 1[0 JisTHHSA po3ipBaHi Mk co6010 y yaci. |
SIKILIO 31CTAaBUTH O3HAKHU peayibHOI CYKYMHOCTi 3 03HAaKaMH MOBTOP-
HOCTI 3JIOUMHIB, TO MOXHa BU3HAYUTH, 1[0 CHIJIbBHUMH O3HAKaMH E:
BYMHEHHS 0C06010 ABOX abo OiJibllle 3JI0YMHIB, KOXEH 3 AKHUX Ie-
penbayenui B Oco6smBil yactuHi KK sk okpeMuit ckiaf; »KoieH i3
3JI0YMHIB He BTPAaTUB KPUMIiHAJbHO-NIPABOBOr0 3HA4Y€HHS; Li 3J10-
YUHU BUYMHSAKOTHCS MOCAILOBHO, 3 MEBHUM NMPOMDKKOM 4acy Mix
HUMU. [1]o/10 03HaKK BYMHEHHS 3JI0YMHY /10 3aCy/IP)KeHHs xo4a 6 3a
OJIMH i3 HUX, TO BOHA HE € BU3HAYaJIbHOIO /11 IOBTOPHOCTI 3JI0YHU-
HiB, OCKIJIbKU MIOBTOPHICTb 3/I04HMHIB OXOIJIKOE BUNIAJ KU BYUHEHHA
3JIOYMHIB i 10, 1 iC/IA 3aCy>KeHHS.

1 Tuwkesuy C. U. ExiyHaa Teopus yrojoBHOrO HOpMOTBOPYECTBA U KBaJIU-
dukanMa TNpecTymJieHMH: OCHOBHble KOHIENTya/bHble MOJOXeHus [
C. U. TumkeBuy. - M. : AM MB/] PE, 1992. - C. 64.
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3 BUKJIaIEHOTO MOXKHa 3pOOUTH BHCHOBOK, 1110 peasibHa Cy-
KYIHICTb 3J/I0YUHIB CTaHOBUTb CO00I0 MOBTOpPEHHS 3JI0YMHIB,
TO6TO Mae Miclie CUTYyallis, KOJU 0JiHa i Ta ) ocoba Clo4aTKy BUU-
HA€E OJMH 3JI0YMH, a 3r0J,0M HAaCTyIIHUH 3J104MH. TOMy BUJAETHCH,
cinig migTpumatu nosunito B. Il. MaskoBa, siKkMil 3a3Ha4yuB, 10
NPOTUCTABJIATUA IOBTOPHICTH Ta peaibHy CYKYIHICTb 3JI0YHHIB He
Ma€ JOCTaTHIX MiJCTaB, OCKIJIbKU peaslbHa CyKYNHICTb 3JI04MHIB B
TOM e Yac € NOBTOPHICTIO 3JI04UHIBL. [jeasibHy CYKyNHICTb BapTO
BilHECTH [0 OAMHHUYHOIO 3JI0YMHY, OCKIJIbKH BOHA BYMHAETHCA
OJIHUM [isIHHAM, fIKe MOPYUIyE MNPHWHAWMHI [IBi KpHUMiHaJIbHO-
IIpaBOBI HOPMHU OJJHOYACHO.

2.3.3. CniegidoHOWEeHHA noemopHocmi 3/104uHie ma peyudugy
3/104UHI8

BifnoBifiHO 10 KPpUMIHA/JBHOI'O 3aKOHY, IOBTOPHICTIO MOXe
6yTH BU3HAHO i BUMHEHHS HOBOTO 3JIOUMHY 0C06010, 1110 Ma€ Hemo-
rauieHy abo He 3HATY CyAUMICTb 3a nonepejHii 3104uH. To6TO 3a-
KOHO/laBellb popMasibHO-JIOTIUHO NPUPIBHIOE MK CO6OIO 11i MOHAT-
TA. KpiMm Toro, 3 icTOpy4HOro Or/sily NuTaHb MOBTOPHOCTI 3/I0YHU-
HiB BUJHO, 110 BYEHI I OTOTOXHIOBAJMU Li NOHATTSA, i NTPOBOJUIU
MiXXK HUMHU po3MexyBaHHsA. Hanpukiaz, B. M. KyapsBueB BuainuB
TaKi BapiaHTH CIiBBiAHOLIEHHSA pelUUBY 3JI0YMHIB 3 TOBTOPHICTIO
Ta CyKYIHICTIO 3JI0YUHIB:

a) pelUAUB He YTBOPIOE Hi CYKYITHOCTI, Hi MOBTOPHOCTI 3/1049H-
HiB (BYMHEHHSI BOMBCTBA 006010, siKa Ma€ CyZIUMICThb 32 KPaZIiKKY);

0) peuuAuB OJHOYACHO YTBOPIOE MOBTOPHICTh (0c06a, siKa
Ma€e CyJMMICTb 3a KpajJiXKKYy, IiJi Yac Bij0YBaHHSA MMOKapaHHS BYU-
HUJIa Po36iii);

B) peuuauB 36ira€rbcs i3 cykynHicTio (ocoba panime 6yJia
3acy/pKeHa 3a po36ii i 3HOBY 3acy/pKeHa 32 BOUBCTBO i KpaJliKKy);

) peluIUB 36iraeThcs i 3 MOBTOPHICTIO 3JI0YMHIB, i 3i CyKyn-
HICTIO 3/104MHIB (0c06a, BApyre 3acy/»keHa 3a po36iii, BUMHSIE Kpa-
JIKKY TpaHCHOPTHOr0 3aco0y i po36ii; To ii Ail npuiHATO KBasidi-

1 Mankos B.Il. [IoBTOpHOCTb IpecTyIJIeHUH: NOHATHE U YyTOJIOBHO-NIPaBo-
Boe 3HaueHue / B. [. MankoB. - Ka3zaub : U3a-Bo KazaH. yH-Ta, 1970. - C. 32.
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KyBaTH 3a CYKYIHICTIO 3JI0YMHIB, TpUYOMy 3a po36ill BifmoBigaTH-
Me NOBTOPHO!L.

OpHak, ciifi cKka3aTH, 110 CyKYINHICTb i peljuIuB 3JI04NHYy MO-
»)KHa pO3MeXyBaTH 3a J0CTaTHbO KOHKPETHUMH O03HAKaMH, a caMe:
CYKYIHICTb YTBOPIOIOTH 3JIOYMHU, BUMHEH] i 3 yMuUCHOIO $OpMOI0
BUHY, i 3 HE0O6EPEXKHOCTI, Ta 3a KOJHUH i3 3JI04MHIB, SIKi yTBOPIO-
I0Th CYKYIIHICTb, 0COOY He 6yJI0 3acy/pkeHo. B Toii xke vac g1 pe-
LUJMBY 3JI0YMHY XapaKTEPHO BUMHEHHS TiJIbKM YMUCHUX 3JI0YUHIB
i HAABHICTb CYAUMOCTI 3a NIoNepeJHbO0 BUMHEHHUH 3JI04YUH.

Y ct. 34 KK Ykpainu nepejibayeHo, 1[0 pelUAUB 3J049HHIB -
1le BUMHEHHS HOBOTO YMMCHOTO 3JIOUMHY 0C00010, IKa Ma€ Cy/u-
MICTbh 3@ YMHUCHUH 3JI0YMH. 3 LbOTO BU3HAYEHHS MOXXHA BUJIJIIUTH
TaKi 03HAKU:

- BUMHEHHS ABOX a60 Gijblie 3JI0YHMHIB 3 YMHUCHOIO (pOPMOI0
BUHU. [IOHATTA peluauBy, ke MicTUTbCA ¥ cT. 34 KK Ykpainy, 06-
MeXKy€ WOro JIMIle BUNlaJIKaMH BYMHEHHS HOBOTO YMHUCHOTO 3JI0YH-
Hy 0006010, 3aCy/KEHOI 3a YMUCHUH 3/J104WH. BuMHeHHs micas
BUMHEHHS1 YMUCHOTO 3JI0YMHY OJHOTO YH JeKiJIbKOX HOBUX Heo06-
epexXHuX abo, HaBMaKH, BUMHEHHS Micjas oAHOTO (YU JeKilbKoX)
HeoGepeXXHUX 3JIOUMHIB HOBOI'0 YMMCHOTO 3JIOUMHY PELUJIUBY He
YTBOPIOIOTD;

- CyAUMicTb 0cOOM 3a momnepeAHid 3sounH. Ha BiaMiHy Bif
$aKTUYHOI NOBTOPHOCTI 3JI0YMHIB, Y BUNIAJIKY PELIMIUBY 3a paHilie
BYMHEHUH YMUCHUU 3/I04MH BiJIOBilHA 0cob6a MOBUHHA MaTH Cy-
AuMicTb. lle o3Haydae, W0 3a 3a3HA4YeHHWH 3JI0M4UH CTOCOBHO L€l
0co6U NMOBUHEH iCHYBaTH 06BHHYBaJbHUU BUPOK, AKUM HabpaB 3a-
KOHHOI cuid. HoBUM yMUCHUH 3/7104MH NMOBHHEH OYTH BUMHEHUH
0co6010 i yac BiAGyBaHHS HE MOKapaHHS ab0o MPOTSATrOM CTPO-
KiB, BcTaHOBJIeHUX CT. 89 Ta cT. 108 KK Ykpainu jJa noraueHHs
CYJIMMOCTI, SIKIIIO TiJIbKY il He 6yJI0 3HATO y nepejbadyeHoMy CT. 91
Ta 4. 4 ct. 108 KK Ykpainu nopsgky.

[IpoTe 1i 03HaKU He XapaKTepPHU3yIOTb OCOOGJIMBOCTEHN pelu-
JUBY 3JIOYMHIB, fIKi BiZpi3HAIOTL MOro BiJj HOBTOPHOCTI, OCKIJIbKH,
SIK y2Ke 6yJIo 3a3HAYeHO y MolepeJHbOMY MiIp03/Aii, TOBTOPHICTIO

1 KygapssueB B.H. O6mas Tepus KBaduduKalMW MNpecTyIIeHUH /
B. H. Kyapsasues. - M. : I0Opucts, 2004. - C. 271-272.
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MOXe OYTH BU3HAHO i BUMHEHHSI HOBOT'O 3JI0YHMHY 0CO6010, 1[0 Ma€
CYyAUMICTb 3a nonepe/Hiv 371049uH. Y 4. 4 cT. 32 KK Ykpaiuu 3a3Ha-
4YeHO, 110 MOBTOPHICTb BiZiICYTHA, AKIIO 3a paHille BUMHEHUH 3JI0-
YUH 0Cc06Y 6yJ10 3BIJIbHEHO BiJi KpUMiHaAJ/bHOI BiJINOBia/IbHOCTI 3a
nificTaBaMy, BCTAHOBJIEHUMH 3aKOHOM, a60 SIKILIO CYyUMICTh 3a 1ed
3JI0YMH 6yJI0 moraiieHo abo 3HATO. A B 1. 3 [loctaHoBU [lneHyMy
BepxoBHoro Cyny Ykpainu Big 4 yepBHs 2010 p. Ne 7 «IIpo npak-
THUKY 3aCTOCYBaHHSl CyJaMHU KpPHUMiHaJbHOTO 3aKOHOJABCTBa IpPO
MOBTOPHICTh, CYKYIHICTb I peluJAuB 3JIOYMHIB Ta IX NpaBOBi Hac-
JiJKU» BKa3aHoO, L0 [JI1 BU3HAHHSA 3JIOYMHY IOBTOPHUM HeEMae
3Ha4YeHHs, YU 6yJi0 0coby paHille 3acy/»KeHO 3a BUMHEHHS 3J10-
4yuHy. TOGTO MOHATTS MOBTOPHOCTI 3JI0YMHIB OXOIJIIOE PELIUUB
3JI0YUHIB.

[IoBTOpHICTh BK/IIOYA€E B cebe pelu B Y TOMY BUNAJAKY, K-
10 BiH He BUCTYNAa€ O3HAKOI CKJaAy 3/04uHy. B. M. Kyapssues
3a3Ha4MB, 1[0 MOBTOPHICTb He CJiJ 3MilyBaTH i3 cyauMicTo. Akuio
B ctaTTi KK HpeTbca npo cyaumicTh, TO [0 1ji€l 03HAaKU He MOXKHA
BiIHOCUTH BUNAJKU BUMHEHHSl 3JI0YMHY BJApYre, SIKIO 0coba 3a
HepIIni 3JI04YHMH He 6yJa 3acy/>KeHa, i HaBINaKH, SIKI0 B CTATTi 3ra-
JAYETHCSA MOBTOPHICTb, TO 1Lle NOHATTS OXOIIIOE | BUNAJKU CYyUMO-
cTi 3a paHile BUMHeHUN 3/10unHl. To6TO, y BUNaJKaX, KOJU 3aK0-
HOJZlaBellb NPSIMO BKa3y€ B JMCIO3ULil HOpPMU Ha «BUMHEHHS 3J10-
YHUHY 0€06010, paHillle CyJUMOIO», C/1ii TOBOPUTH NP0 peLUJuB, a y
BUIIaJIKaX, AKIO 3aKOH He BUJIJIAE peLUJUB fAK O3HAKy CKJIAAy
3JI0YHHY, aJie Nepe/ibayvae MOCUIEHHS BiiMOBiAaIbHOCTI ¥ pasi mno-
BTOPHOCTI, TO HOBTOPHE BUMHEHHS 3JI0YHHY 0C06010, SIKy 6yJ10 3a-
CYJKeHO 3a BiZinoBiAHUH 3/104HUH, BpaXOBYIOTb SIK IOBTOPHICTB2.

BifgnoBiiHO [0 3a3HA4Y€HOr0 BUILE, PeUJUB CTAHOBUTH CO-
6010 MOBTOPHICTH, MOB’SI3aHy i3 3aCy/PKEeHHSM 3a NonepejHii 3J10-
YHH, TOOTO 0c06a € 3aCy/PKEHOI0 3a 3JI0YHH | 3HOBY BUMHSIE 3/I0YHH.

3rigno 3 1. 7 [loctanoBu [lnenymy BepxoBHoro Cyay Ykpainu
Bif 24 xoBTHA 2003 p. N2 7 «[Ipo npakTUKy NpHU3HaAYE€HHS CyJaMU

1 KygapssueB B.H. O6mas Tepus KBaauduKalMW MNpecTyIIeHUH /
B. H. Kyapsasues. - M. : lOpucts, 2004. - C. 266.

2 HaBpoupbkuit B. 0. KpuMiHanbHO-TpaBoBa KBasidikalis: KOHCEKT JeKIil
3 cneniaabHoro Kypcy / B. 0. HaBponpkuit // XKutTs i npaso. - 2004. - Ne 11. -
C. 46.
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KPUMiHAJIbHOT'O MOKapaHHA»1, /11 BUpillIeHHSI MUTAHHS PO HasiB-
HICTb peLyUBY 3JI0Y4UHY He Ma€ 3HAayeHHs, yd OyB 3aKiHYeHUH
YMHUCHUH 3JI0YHH, 3a IKUM 0coba 3aCyAKYETbCS 3a OCTaHHIMU BU-
pokoM abo 3acyZyKyBasach paHillle, a TakoX OyJia BOHa BUKOHaB-
[[eM YU CNiBy4aCHUKOM LIUX 3JI0YHHIB.

Y ropuaudHiid siTepaTypi penuauB kKaacudikyoTh I0-
pi3HOMY: 3a KIJIBKICTIO 3aCy[»KeHb, 3a XapaKTepoM 3JI0YMHIB, 3a
CTylleHeM cycninbHOI HeGe3dneku. KBasnidikyrode 3HaueHHS Mae
creljia/IbHUM Ta NeHITEeHI[iapHUN peLU/UB.

3arajJbHU{ peuuauB — Lie peLUuB, KUK OXOIJIIOE pi3HOPiA-
Hi 3JI04MHM, TOOTO He TOTOXHI 3a pOJAOBUM YU Oe3nocepeiHiM
o6’exToM. Hanpukiaz, BUNaZ0K KOJIM 0coba Ma€e CyAUMICThb 3a 3a-
NOJisIHHS YMUCHOTO TiJIECHOTO YIIKOJKEHHSI Ta MPOTATOM CTPOKY
CYIMMOCTi BUMHSIE LIAXpalCTBO, ab0 SAKI[O 0C06a, MAK4YU Cy/AH-
MICTb 3a KpaJADKKy, BUMHAE XyJIiIraHCTBO. BUMHEHHA HOBOTO 3JI09U-
Hy 0Cc006010, IKa Ma€ HeloralleHy abo He 3HATY CYyJUMICTh, IKLIO0
KK He nepef6ayae 1jboro sik 03HaKy pocToro abo kpajiidikyroyoro
CKJaJly 3JI0YMHY, MiJi 4ac KBaJsidikalii He BpaxoByeThbcs. BiH Mae
TaKe 3HA4Y€HHs, K 3arajibHa MOBTOPHICTb, TOGTO PO3TJSAAAETHCS
sIK 00CTaBHHA, 10 O6TKYE MoKapaHHs. KBanidikyodye 3HaueHHs
3araJibHUM penuJyB Ma€ JIUIe B CKJIaJ[i 3/JI0YHHY, epe0a4eHoro
cT. 395 KK Ykpainu «IlopyiieHHs mpaBuJ aMiHiCTpaTUBHOIO Ha-
TJSy», OCKIZIbKM TaKWM HarJsaj, BCTAaHOBJIIOETHCH TIJIbKU 100
0cib, iKi MalOTh CyIUMICTb.

s cnenjasbHOTO pelu/iMBY XapaKTepHO, 1110 ocoba 6yJia 3a-
Cy/P)KeHa 3a NMEeBHUH 3JI0YMH i 3HOBY BUMHMJA 3JI0YHMH, 03HAKOIO
CKJIaZly SIKOTO € BUMHEHHS HOro 0c006010, paHillle CyJUMOI0 32 TAKUU
3J104rH. CrenjaJibHUM Ha3MBA€ETbCA PeLUAUB, [0 IKOIO HaseXaThb
TOTOXHI YU OJHOPIZHI 3JI0YUHHU, TOGTO OJIHAKOBI 3a CKJIaJIOM a6o
TakKi, 1110 MalTh TOTOXHi ab0 Mo/i6HI 6e3nocepeiHi 06’EKTU y BU-
najkax, cneliasibHo nepefb6ayeHux Oco6.uBow 4YacTuHow KK
Ykpainu. CrneniabHUN peuuuB Mae KBajidikyroue 3HayeHHS. Y
6araTthox ctaTTax Ocob6suBoi yacTuuu KK monepenns cygumictb

1 [Ipo npakTHUKy NpU3HaYe€HHSA CyJaMU KpUMiHAJbHOTO IOKapaHHA: IOCTa-
HoBa [lnenymy BepxoBHoro Cyay Ykpainu Big 10 rpyans 2004 p. // BicHuk
BepxoBHoro Cyay Ykpainu. - 2003. - Ne 6. - C. 14-20.
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NpsIMO BKa3aHa fIK KBasidikyroua o3Haka. Hanpukiaj, XyJ1iranctso,
BUMHEHe 0Cc06010, 1110 BXKe Ma€ CYyAUMICTb 3a XyJiraHcTBO, HeoOXif-
Ho KBastigikyBaTu 3a 4. 3 cT. 296 KK Ykpainu.

CrenjaJibHUM penMAWB IO3HAYAETHCA CJIOBOCHOJIYYEeHHAM
«0C06010 paHillle CyIUMOI0» i Jajibllle BKa3yeThcsl a60 Ha3Ba 3J10-
4yuHy (HanpHUKJaJ, 0co60lo, paHille CyJUMOI0 32 3alHATTS 3a60po-
HEHUMH BHUJIAMHU TOCIOAAPCHKOI JissibHOCTI) abo BKA3yEThbCSI HO-
MepH ctaTeil Oco6IMBOI YaCTUHH, a60 3JI0YHH, lepei6aYeHUH 1i€10
crarTero (Hanpuknaaz, cT. 213 KK Ykpainu «IlopyiieHHs nopsiaky
3/1iliCHeHHs onepariiii 3 MeTaJoopyxXToM», ¥ 4. 2 cT. 213 «... 0co6010,
paHillle cyMMOI0 3a 3JI04UH, Tepe/i6ayeHU L€l CTaTTe»).

fkio TakuK penuauB He € KBaTiQiKyI04010 03HAKO 3/I09H-
Hy, TO BiH BU3HA€ETbCsA MOBTOPHIiCTIO 3/0uMHiB (4.3 cT. 368 KK
Ykpainu). [Jeski BYeHi 3a3HAyamThb, 1[0 Iie TMOJIOXKEHHS € [Iel0
LWITYy4YHUM, aJle TiIIbKA TaK MOXHa POBECTU MeXy MiX IOBTOpPHic-
TI0O Ta peuuauBoM!l. PellUUB CTAaHOBUTb COG0OK MOBTOPHICTH,
NOB’sI3aHy i3 3acy/PKeHHSM 3a NolepeHil 3JI04UH. fIKIl0 3aKOH He
BU/i/ISIE PELUIUB SIK 03HAKY CKJIaJly 3JIOUMHY, ajie epejbaydae no-
CUJIEHHH BiAIOBIZa/IbHOCTI NPU NMOBTOPHOCTI, TO NOBTOpPHE BYHU-
HEHHs 3JI0YHHY 0C00010, IKY 6yJ/I0 3aCy/PKeHO 3a BiZJMOBiAHUH 3J10-
YUH, BpaXOBYIOTb SIK IOBTOPHICTB2.

3BificK BUIJIMBAE, 1110 PEUUB 3JI0UMHIB HiIKOr0 caMOCTili-
HOTI'0 KpMMIiHaJIbHO-IIPABOBOTr'0 3Ha4YeHHs HeMae. lle Bu/Ji NOBTOpHO-
CTi 3JIOYMHIB, AKMHA XapaKTepU3yETbCA THUM, 110 HOBUW YMHWCHHUU
3JI0UMH BYMHEHO 0C00010, HE3BAKAIOUM Ha 3aX0[U KpUMiHaIbHO-
MIPaBOBOTO BILJIUBY, L0 BXXe 3aCTOCOBYBAJIUCA [l0 Hel paHille.

Y3araJbHIOIOYM BUKJI3ZleHe B LbOMY po3fijai MoHorpadii,
MO2KEMO 3pOOUTH TaKi BUCHOBKH:

1. Ha BigMiHy Bif BUC/I0BJIEHUX Y IOPUAUYHIN JiTepaTypi mno-
3U1[il, TOHATTS NOBTOPHOCTI 3JI0YMHIB 32 KPUMiHAJbHUM NPaBOM
YKpaiHu NPONOHYEMO BU3HA4YaTH 3 ypaxyBaHHAM TaKHUX iICTOTHMUX
O3HaK:

1 Teopia kBajiidikauii 3sounHiB: migpyynuk / B.B. Ky3nenos, A.B. Cas-
YeHKO; 3a 3ar. pej. npodecopiB €. M. MoiiceeBa Ta 0. M. [KyKH, HayK. pej.
K.I0.H., fioLl. I. A. Baptusnenpka. - K. : [lanuBosa A.B., 2006. - C. 234.

2 Haspoupkuii B. 0. KpuMiHasbHO-nipaBoBa KBastidikallisf: KOHCIEKT JieKIii 3
crenjanbHoro kypey / B. 0. HaBpoubkuii // YKutTs i npaBo. - 2004. - Ne 11. - C. 46.
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- HOBTOPHICTBb YTBOPIOIOTH /iBA i Gi/Ibllle 3/104HHY;

- 30epekeHHs] KpPUMiHaJbHO-IPABOBOTO 3HA4yeHH:A xo4a 6
JABOMa 3JI0YMHAMH, 1110 YTBOPIOIOTH NOBTOPHICTH;

- BUMHEHHS JBOX i OiJibllIe 3JI0YMHIB HEOJHOYACHO.

OTXe, TOBTOPHICTb 3JIOUMHIB — 1le BYNHEHHSI 0CO60I0 HEOJI-
HOYaCHO JIBOX 4YH Oisiblie 3/104MHIB, MPUHAKWMHI /iBa 3 AKUX 36epi-
raloThb KpUMiHaJIbHO-IIPAaBOBE 3HAYEHHH.

2.BujisneHi o3HakyM NOBTOPHOCTI 3JI0YMHIB Jal0Tbhb MOJIM-
BiCTb CTBepKYBaTH, L0 NMOBTOPHICTH 3JIOUMHIB OXOILIIOE YCi BU-
MaJIKu BYUHEHHA [eKiJIbKOX 3JI0YUHIB, He3aJIeXKHO Bij X XapakTe-
PUCTHKU AK TOTOXKHUX, OAHOPIJHUX YU PI3HOPIAHHUX, a TAKOXK 3J10-
YUHIB, fIKi MOB’A3aHi 3 MomepeJHIM 3aCy/PKEHHSAM, | THX, fKi He
NoB’si3aHi 3 monepeAHiM 3acy/PKeHHSIM. 3 ypaXyBaHHSAM I[bOro 06-
IPYHTOBAaHO HEJOLJBHICTE BUJIJIEHH OKPeMO MOHATTA «MHO-
KUHHICTb 3JI0YMHIB» AJi1 TO3HAYE€HHS BUMNA/IKIiB BUMHEHHS JIBOX i
Gi/bllle 3JT0YHHIB.

3. BcTaHoBJIeHO TakKi IOPUAMYHO 3HAYyIli KpuTepil mofiay
NOBTOPHOCTI 3/I04MHIB Ha BUAU: 1) 3a xapaKTepoM BUYHMHEHUX Ai-
AHb: MOBTOPHICTb TOTOXXHHUX 3JI0YMHIB; IOBTOPHICTb OJHOPIAHUX
3JI0UYMHIB; MOBTOPHICTh Pi3HOPIJHUX 3JIOUMHIB; 2) 32 HAsBHICTIO
CYZJMMOCTi: MOBTOPHICTD, SIKa MOB’sI3aHa i3 3acy/PKeHHSAM; OBTOP-
HiCTh, fIKa He MOB’sI3aHa i3 3acyKeHHSAM; 3) 3a KpUMiHAJbHO-
IPaBOBUM 3HAaYeHHSIM: IOBTOPHICTb K KBaslidikyroya o3Haka; no-
BTOPHICTB IK 06CTaBUHa, 1[0 0OTSKYE MOKapaHHS.

4. [IpoBesieHe JoCi[KeHHA JAaso 3Mory chopMyJiOBaTH aB-
TOPCbKUM MiAXiJ A0 CHiBBiAHOIIEHHS NOBTOPHOCTI 3JI0YMHIB i3 cy-
MDKHUMHU NOHATTSMU. 30KpeMa, NPU BiZjMexKyBaHHI NOBTOPHOCTI
3JIOUMHIB BiJj MPOJOBXKYBAHOTO 3JIOUMHY HEOOXiZJHO BCTAaHOBUTH,
Yy 6YB Y BUHHOT'O €AUHUMI yMUCeJ Ha CIPUYUHEHHS LIKOAU IEeBHO-
ro po3Mipy, B iHIIOMY BUNAAKY LiAHHA YTBOPKIOTH IMOBTOPHICTh
3JIOYMHIB.

5. [locaiipkeHo, 1110 peasibHa CYKYIHICTb 3JI0OYMHIB 3a CBOIMH
O03HaKaMH 36ira€ThbCs 3 MOBTOPHICTIO 3JIOYHHIB i, BiIMOBiIHO, CTa-
HOBUTH COOOI0 MOBTOPHICTh pi3HOpPiHUX 3/1049uHIB. lllogo igeansb-
HOI CyKYIHOCTI 3JI0YMHIB, TO BOHA BiIpI3HAETHCA BiJ MOBTOPHOCTI
3JIOYMHIB YaCOM BUMHEHHS 3JI0YMHY Ta 3a KiJbKiCTIO AisiHb. CaMe 1ii
[Bi 03HAKWU BUJAIOTbCS AOCTATHIMU [UIs TOrO, 1106 pO3MeXyBaTH
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BKa3aHi MOHATTSA MiX cO00I0 i BiTHECTH ifleaJibHy CYKYIHICTb 70
OZJMHUYHOTO 3JI0OYHHY.

6. lofaTKOBO OGI'PYHTOBAHO, L0 PeLiUUB 3JI0YHHY — Lie BUJ
NOBTOPHOCTI 3JIOYMHIB, IKMH XapaKTepU3yETbCA THUM, L0 HOBUM
YMHUCHHUH 3JI0UMH BUYMHEHO 0C00010, He3BaXKAl0YM Ha 3aX0JU KpHU-
MiHaJIbHO-NIPaBOBOTO BILJIUBY, L0 BXKe 3aCTOCOBYBa/IMCA [0 Hel pa-
Hillle i HiIAKOrO CaMOCTIMHOr0 KpUMiHaJbHO-NIPAaBOBOr0 3HAYEHHS
BiH HeMae.

7.Ha ocHOBIi aHaJsi3y, NpOBEAEHOTO B IIbOMY pPO37iJai MOHO-
rpadil, BBakaeMo 3a JI0LIJIbHE, JIJIsT BJOCKOHAJIeHHSI HOPMATHUBHOI
persiaMeHTalil NOHATTS NOBTOPHOCTI 3/104uHIB BHecTH B KK Ykpa-
iHH, TaKi 3MiHU:

- HasBy posgainy VII KK Ykpainu «llosmopHicmb, cyKynHicmo
ma peyudus» 3amiHumu Ha «[loemopHicmb 3/104UHIBY.

- CrarTio 32 «[loemopHicmb 3/104UHI8» BUKJIACTH B TaKil pe-
JaKIIii:

«1. [loemopHicmb 3104UHI8 BU3HAEMbCS] BYUUHEHHS 0COO0K0 He-
00HO4ACHO 080X YU biablie 3/104UHI8, NPUHAUMHI d8a 3 sIKUX 36epiea-
H0Mb KPUMIHAIbHO-NPABOBE 3HAYEHHSL.

2. [Ipu 84uHeHHI deKibkox momoxcHUX JisiHb, 06’€0HaHUX edu-
HUM YMUCAOM, MAE Micye NpOoO0BHCYBAHULL 3/10UUH.

3. [losmopHicmb 8idcymHsl, AKWO 3a paHiuie 64UHEHULl 3/104UH 0CO-
6y 6y/10 38i1bHEHO 8i0 KpUMIHAILHOT 8idnogidaibHOoCcmi 3a nidcmasa-
MU, BCMAHOB8/1eHUMU 3AKOHOM, 38i/1bHEHO 8I0 nOKApaHHs ma o020
8i06y8aHHsl, hoeauleHo abo 3HSAMO cyouMicms.»

CratTio 33 «CyKynHicmb 3/104UHIB» BUKJIIOYHTH.

CratTio 35 HazBatu «[Ipagosi Hacaidku NOBMOPHOCMI 3/10YUHIB.

I1. 1 4.1 ct. 67 KK Ykpainu BUKJIACTH B TaKill peAakiii: «suu-
HEeHHMs1 3/104UHY 0C00010, IKA paHiule BYUHUAA 3/10YUH».



Po3din 3

MMPABUJIA KBAJII®IKAIIII
INOBTOPHOCTI 3J1I0YHUHIB

3.1. 3aransbHi 3acagu kBasidikanii HOBTOPHOCTI 3/104MHIB

Y Teopii kpuMiHasmbHOrO mpaBa MpPoGJEMH KPUMiHAJIbHO-
npaBoBoi kBasidikarlii 3a piBHeM iXHbOI'0 y3arajbHeHHS ¥ abcTpa-
IYBaHHS NPUKUHATO PO3POO6/IATH ¥ TAKUX HANlPSIMKaXx:

1) 3arasibHi - MeTO/0JIOT{YHOTO XapaKTepy, L0 CTOCYIThCS
YCiX 3JI0YUHIB;

2) ocobsnBi — cTOCyOTbCs KBaJidikalil neBHUX BUAIB 3J0-
YUHHUX [iIHb, HAlPUKJAaJ, NONEepeJHbOI 3JI0YMHHOI AiSlJIbHOCTI,
3JI0YMHIB, BUNHEHUX Y CIIiBy4aCTi, MHOXKUHHOCTI 3/I04YHHIB;

3) KOHKpEeTHI - 3aCTOCOBYIOThCA NMpH KBasidikalii okpemMux
BU/IiB 3JIOUYMHIB, HAIPUKJIa/J, Kpai>KKH, XyJIiranctpol.

3araJibHi I10JI0KeHHSA — BUBeJIeH] K IPUHLUIHN KPUMIiHA/IbHO-
npaBoBoi kBasidikalii, cbopmMysiboBaHi K mpaBuia KBasidikarril
OKpeMUX BU/IiB 3JIOUMHHOI AiSJIbHOCTI Y¥ TaKi, 1[0 NOMKPIOKTHCA Ha
IeBHI BUJMU 3aCTOCYBaHHS KPUMIiHAJbHO-IPABOBUX HOPM, MalOTh
nepeBary HaJi mpaBwiIaMH KBastidikanii okpeMux 3/104KHiB. HasiBHe
MK HUMM CIIiBBiZJHOLIEHHS 3arajibHOTO, 0COGJIMBOrO i OJUHUYHOTO
nepenabayae, o oJUHUYHe (mpaBuJa KBasdidikallii okpeMux 3/10494-
HiB) € BUSIBOM i KOHKpETH3aLli€l0 3araJbHOr0 Ta 0COOGJIUBOrO, He MO-
»Ke CyllepedyrTH BUIAM BUILOIO PiBHA y3araJbHeHHS.

BignoBizHo g0 1poro, mpaBusia KBastigikaiii MOBTOPHHUX
3JIOUMHIB CJIiJ] BiJHECTH 10 0COGJIMBUX, TOOTO TAKUX, 10 CTOCYIOTh-
cq kBasidikanil neBHUX TUMNIB KpUMiHa/JbHO-KapaHUX AisHb i BU-
pilyroTh y Xo/1i KBaJsidikalii meBHi MUTaHHS 3aCTOCYBaHHS KPUMi-
HaJIbHO-TpaBoBUX HOpM. KpiM 1poro, mpaBusa KBasidikamil mo-

1 HaBpoubkuit B.O0. OcHOBM KpHMiHa/lbHO-IpaBoBoi kBajidpikauii /
B. O. HaBpoupkuil. - K. : FOpinkom IuTep, 2006. - C. 98.
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BTOPHOCTI 3JI0YMHIB BiZjirpaloTh poJib 3araJbHOr0 CTOCOBHO JieTa-
JIbHIIIKUX MpaBuJL. [, IKII[0 KOHKPEeTHI MUTaHHSA KBaJidikalii JocUThb
IIMPOKO BUCBITJ/IEHO B JIiTEPATypi, TO TANOBUM NpoGJieMaM, 30Kpe-
Ma KBasidikalii MOBTOPHOCTI 3JI0YMHIB, He NMPUJiJEHO HaJeXHOI
yBaru.

BUCBiT/IIOI04M NUTAHHA NOBTOPHOCTI 3JIOUMHIB, BaXXJIUBO
3BEPHYTH yBary Ha 3arajbHi TeopeTH4Hi 3acagu kBatidikauii 3s10-
YUHIB ¥ BUNAZKy IX MOBTOPHOCTI, 3'CyBaTH Te, 10 € HificTaBaMU
kBaJidikalii MOBTOPHOCTI 3/I04MHIB, Ta BCTAHOBUTHU MNPHUHIUIIU
KpUMIiHaJIbHO-IPABOBOI OLIiIHKH IOBTOPHOCTI 3/104HUHIB.

Y KpUMiHa/bHO-NIPABOBIN JiiTepaTypi nepeJymMoBaMHu KBaJli-
¢ikauii BU3HauyawTh 36ip i aHaMi3 AOKA3iB y cripaBi Ta BCTAaHOBJIEH-
Hf QaKTUYHUX OOGCTABHH CHPaBH; aHaJi3 HAsiBHUX KPUMiHaJbHO-
NPaBOBUX HOPM, 110 MOXYTb OYTH 3aCTOCOBaHi /0 KOHKPETHOTO
BUIA/JIKy, BCTAHOBJIEHHA iX 3MICTy, TJIyMayeHHs], BU3HAYEeHHS MeX
YUHHOCTI, TOOTO I1le Te, 1110 Nepeaye kBajtidikalii. [ligcraBu kBaJi-
¢ikanii - 1e neBHi ¢akTH, BKe BCTAHOBJIEHI Ta 3adikcoBaHi; lie
MpaBOBi ABUINQA, BIIMOBIAHO 10 AKUX 3/iNCHIOETHCS KPUMiHAJIbHO-
MpaBOBa OLjiHKA JiTHHS.

Y Teopii KpuMiHa/JBHOTO NpaBa PO3pPI3HATH [JBi MiACTaBU
kBasidikalil 3;104MHIB - paKkTHUHY Ta IOpUANYHY. PaKTUUHOO Mij-
cTaBoo KBasidikalii 3j04nHy € iHpopMaris npo BUMHEHE CYCIiJ/b-
HO Hebe3nedHe JisiHHS, 1[0 CTaJjla BiJlOMOI0 [IPaBOOXOPOHHUM Op-
raHam i iky BOHM 3/100y/IM B 3aKOHHOMY mnopsjaky. KBasnidikaiis
MO>JIMBA JIMILEe MiC/s TOro, IK BCTAaHOBJIEHO BCi 060B’s13K0Bi dak-
THUYHi 06CTaBUHU clipaBU. lle nmepes6adae HasABHICTh 03HAK, 1[0 Xa-
PaKTepU3yIOTh KOXHUH 3 eJIeMeHTIB TMocAraHHd - 00’€KT,
06’€EKTUBHY CTOPOHY, Cy6’€KT, Cy0’'€KTHBHY cTopoHy. To6To Je,
KOJIY, KUM, 32 SIKUX 00CTaBUH, 3 BUKOPUCTAHHSAM SIKUX 3HApsAAb, Y
SIKUU cnocib BUMHEHO 3JI0UMHHE JisIHHA, 10 KUX IIKiJJUBUX Hac-
JIiIKiB IPU3BeJI0, KUM BUMHEHO, IK IPOSIBUJIOCS Cy6 EKTHBHE CTaB-
JIeHHs1 0CO6H /10 BUMHEHOro Tollo. TakMM YMHOM MpaBUJIbHE BCTa-
HOBJIEHHS] paKTUYHUX OOGCTAaBUH CIOPABU € OCHOBOIO IS KBastidi-
Kallii 3/104uHYy.

KBanidikanis 37104uHy nepezsbayae noBHe i BcebiuHe BcTa-
HOBJIEHHS1 TUX QaKTUYHUX OOGCTABUH CIpaBH, L0 BiANOBifalOTh
O03HaKaM CKJaJy 3JI04MHY, 3a3HaueHUM y 3akoHi. fkuo Taki dak-
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THUYHiI 06CTaBUHU He 3'SCOBAHO, HE MOXXHA JIaTH TO4YHOI KBasidika-
1ii 3/7104MHY, 110 BiJiNoOBi/jasa 6 06’€KTUBHIN iCTUHI.

OkpiM BUSIBJIEHHS1 YV ClpaBi MeBHUX PAKTUYHUX OOCTABUH,
NOTPi6HO 3HAUTH 1 yCBIIOMUTH 03HAKU 1[bOTO CKJIAJly 3JIOYUHY BiJl-
noBigHo A0 HopMu KK, noTiM BCTaHOBUTH BiiNOBiHICTh BUMHEHO-
ro oco60m JliTHHS O03HAKaM CKJIaJly, OMKMCAHOro B 3aKoHi. KBaridi-
Kallisl 3JI04MHY i € 06’€JHYI0UO0I0 JJAHKOI0 MiXK GaKTUYHO BUMHEHUM
0C006010 CYCIiJIbHO HeGe3MeYHUM JiTHHAM 1 TUM CKJIaZI0M 3JI0YHHY,
AKOMY Lie AiAHHA BiATIOBiJaE.

[llogo ropuanYHOI MifcTaBy KBaJjidikaiii 3J04UHIB, TO B Ji-
TepaTypi TpamasoTbCsA pi3Hi moraaau. OfHI aBTOPU BU3HA4YalOTh
TaKOl0 MiJICTABOI0 CKJaJ 3JIOYMHY!, iHIII - HOPMU KPUMiHa/JIbHOTO
3aKOHY?, 16XTO —CKJIa/J, 3JI0YMHY Ta HOPMU KPUMIHAJbHOI'0 3aKOHY
pasom3. Ha aymky, B.O. HaBpouybkoro, 3ayBaxkeHHs1 aBTOpIB, fKi
BBAXKAIOTh, L0 CKJIAJ| 3JI0YHHY He MOXKe OyTHU MiJICTaBOI0 KBamtidi-
Kalii 3/104MHiB, € 6iiblI caymHUM. [lo-mepiie, 3ayBaXkye HayKo-
Bellb, BYEHHS NpO CKJaJ, 3JI0YMHY BUHHUKJIO B KpPUMIiHAJbHO-
npaBoBil Hay1i MOPIBHSHO HEJIAaBHO, a KBaJsidikallis 3ailicHIOBa1a-
cs1 3aJ10Bro 70 1poro. [lo-apyre, 1106 kBanidikyBaTH AisiHHSA, TOTPi-
OHO MaTH MPO HBOTO BiJNOBiAHY iHdopMalild Ta KpUMiHAJbHO-
NpaBOBY HOpPMY, IO perJiaMeHTYE Lie AisHHA. 3riJHO 3 NO3ULi€l0
B. O.HaBpoupbKoro, HpUAUYHOIO MiZicTaBO0 KBasidikalii 3JI04nHiB
CJiJ; BBaXKaTH KpPHUMiHa/IbHO-PAaBOBY HOPMY, 10 Nepeabavyae y3a-
rajbHeHi, TUIIOBI 03HAKM 3JIOUMHHOTO AisIHHA%.

Po3rsigHyBIIM MiJcCTaBX KpUMiHaJbHO-IpaBoBoi KBasidika-
11ii, MOXXHa cKas3aTH, o0 GaKTUYHOK MiJcTaBo KBasidikalliil cTo-

1 MaseixuH B. U. KBanudukanus npecrynieHuid. TeopeTHyeckre BOIPOCHI:
y4ebH. nmocobue k cnenkypcy / B. . ManbixuH. - Kyi6simes : Kyi6bim. yH-T,
1987. - C. 10.

2 MankoB B. Il. COBOKynHOCTb NpecTyMJeHU: BONPOChl KBaJIUPUKALUU U
Ha3HaueHHUs HakaszaHus / B.Il. MankoB. - Kazaub : U3a-Bo KasaH. yH-Ta, 1974. -
C.75-81.

3 BopucoB J. T. CaHKIMA YroJIOBHO-NIPAaBOBOM HOPMBI M KBaauHUKalUs
npectynienus / 3. T. BopucoB // Bonpocsl conpagucTHYeCcKoro rocyAapcTaa
Y IIpaBa Ha COBpeMEHHOM 3Talle: MeXBY3. COOPHUK. - BaHOBO : UBaHOB. YH-T,
1976.-C.122-123.

4 HaBpoubkuii B. 0. TeopeTH4Hi NOHATTS KpUMiHa/IbHO-NIpaBoBoOi KBalidi-
kauii / B. 0. HaBpoupbkuil. - K. : Atika, 1999. - C. 171-172.
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COBHO MOBTOPHOCTI 3JIOYMHIB CJIiJj BBaXKaTH iHpopMaliro mpo BUH-
HeHi JlisHHS, GaKTU4YHI 06CTaBUHHU, L0 HiJJIAralTh MPaBOBii OIliH-
1i. CamMe TyT BaXXJIMBO 3'ICYBaTH: Y4 BUMHEHO KiJIbKOMa OKpPEMUMU
JNiSTHHSAMM B pi3HUM Yac JiBa i Gijibllle TOTOXKHHUX, OJHOPiAHUX a60
Pi3HOPIAHUX 3JI0YMHU; YU MaA€E Micle OAMHUYHUN NPOJOBXKYBaHUN
3JI0UMH; YM OyJia ocoba 3acy/pKeHa 3a paHille BYMHEHUU 3JI0YHH;
4yu 6ys1a ocoba 3BiJIbHEHA BiJi KpUMiHa/MbHOI BiAmoBizaibHOCTI 3a
paHillle BUMHEHUN 3JI0YMH; UM 3aKiHYUJIUCA CTPOKHU JAaBHOCTI; [lo-
TpiOHO TaKOXX BCTAaHOBUTH, UM OyJs0 MmoraiieHo abo 3HATO CyAu-
MiCTb 3a NepIIUH 3/7104KH, 60 K10 TakUul GaKT Gye BCTAaHOBJIEHO,
NMOBTOPHICTb BifiICyTHA B3araJi, a AisHHA KBasipikyeTbcA 3a Bijno-
BiiHO10 yacTuHOIO cTaTTi Oco6yuBoi YacTuHU KK K ogMHHUYHUN
3JIOYUH.

HopMaTuBHa mificTaBa kBaJidikanii moBTOPHOCTI 3JI0UMHIB
MOJIATA€E Y BCTAHOBJIEHHI KpPUMIHAJBHO-IPAaBOBOI HOPMH, fKa Iie-
pesbayae neBHe JisiHHA. | OCKiJIbKM KpHMiHaJbHO-IIpaBOBa HOpMa
00’€KTHUBI3yETbCA y BKa3iBI[i HA CTAaTTI0O KPUMIiHAJIBbHOTO 3aKOHY, il
YaCTUHU Ta NYHKTH, sIKi epe/i6a4yaloTh 1[I0 HOPMY, TO OJAJbIIUHI
aHaJ1i3 HOpMATHUBHOI mijicTaBu KBasidikanii MOBTOPHOCTI 3/104UHIB
MOBUHEH IMOJIATaTHU y BUSBJIEHHI TOro, AKi KpUMiHa/IbHO-IIPaBOBi
HOPMH BUKOPHUCTOBYIOThCS Mif yac kBasidikauii Ta Ha Aki crarTi
KPUMIHAJILHOT'O 3aKOHY CJIi/] IOCUJIATUCH Yy BUNIAJIKy BUMHEHHA 110-
BTOPHOCTI 3JI0YUHIB.

[lizcyMoByouM BUKJIaZeHe CTOCOBHO GaKTHUYHOI i HOpMaTH-
BHOI Mi/IcCTaBH 10/10 KBaJidikallii MOBTOPHOCTI 3/I0YUHIB, CJIiJ BiJI-
3HAUUTH, U0 TYyT BUHUKAIOTh NEBHi Mpo6JieMH, siKi HEOJHO3HAYHO
BUPILIYIOTbCS B Teopii KpUMiHAJbHOIO NpaBa i B Cyj0Bill NpaKTHL.
Ckaximo, ckiibKU GpaKTUYHO 0c06a BUMHUJIA 3/JI0YUHIB i KOO Mae
OyTH ocTaTo4yHa KBaJidikallis - 3a ofHiero ctaTTeto Oco6MBOI yac-
TUHU YU 3a KinbkoMa. Heo6xifiHO 3'sicyBaTH, YM NOTPe6GYOTH CaMo-
cTifiHOi KBaJsidikalii okpeMi 3/JI04MHH, 110 YTBOPIOWTH MOBTOP-
HICTb, YM BCe OXOILJIIOETHCS HOPMOMO, 1110 NepebadyaE BiANoBigaab-
HICTb 32 MOBTOPHICTH 3/I0YMHIB. ]I MUTaHHSA PO3TJITHEMO JOKJIA/-
Hillle B HACTYNTHOMY i po3Aii.

3ayBaxkuMo, 110 KBastidikallis 3J104uHy 6y/ie TPaBUJIbHOI Ta
HayKOBO OOI'PYHTOBAHOIO TOJI, KOJIM AOTPUMAHO BiANOBiAHI MpUH-
UM, TOO6TO KBajidikallis 3/I04MHIB I'PYHTYETbCS HA MEBHUX
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NpUHIMIAX | MOxe 6yTH 3/ificHeHa Jiille Ha MMiICTaBax i B MOPSJKY,
nepesbayeHUX 3aKOHOM. 3HaHHSI LIMX NPUHLHUIIB € 3alI0PYKOI0 yC-
nixy B HAYKOBO-TEOPETUYHIM i NpakTU4YHIHA po6oTi. ToMy nuTaHHS
kBaJsidikalii MOBTOPHOCTI 3JI0YMHIB HEOOXiHO PO3IJIAHYTH i
KyTOM 30py peasizanil NpuHLHUIIB KPUMiHaJIbHO-PAaBOBOI KBastidi-
kanii. Came Zloc/Ti/pKeHHST MPUHIUITIB KBasTidikalii 3JI04HMHIB Ja€ 3Mo-
ry chopMyJ/IIoBaTH KOHKPETHi NpaBu/ia KpUMiHaJIbHO-IPABOBO] OI[iH-
KU [MOBTOPHOCTI 3/I04YMHIB, IKUMH 6e310cepe/[HbO TOBUHHI KEPYBaTH-
€ IIPaBOOXOPOHHI OpraHy, a TaKOoX NepeBipUTH NPaBUJ/IBHICTb TUX
NpaBWJI, IKUX JOTPUMYETBCA IPaBO3aCTOCOBHA ITPAKTHUKA.

fAx BifOMO, MIPUHLIMIU — Lie Ti ifel, AKi NOMMUPIITHCI Ha BCi
nuTaHHA KBasigikarii, crocytoTbes kBamidikanii ycix 3souuniB. Y
creniaibHIN JiTepaTypi IPUHIMIIY KPUMiHAJIBHO-ITPAaBOBOI KBasidi-
Kallil BU3HAYEHO SK CUCTEeMY HAayKOBO OOI'PYHTOBAHUX, CTAOI/IbHUX,
TaKHX, 1[0 3aCTOCOBYIOThCS CBiZJOMO, HAMGIIBILI 3araJibHUX MPaBUJI,
Ha MiJcTaBi 9KUX 3/iHCHIOETbCS BUOIp CTAaTTi KPUMiHAJBHOTO 3aKO-
Hy, KOTpa nepej6ayae CKOEHe JlisTHHS, JOBOAUTBCS HeoOXiAHICTD 3a-
CTOCYBaHHA caMe L€l CTAaTTi i NpoLecyaJbHO 3aKPIIIIOETHCA BUCHO-
BOK, 110 JIiTHHSI OXOIIIOETHCS caMe 06paHoIo0 cTaTTerol.

[IpuHIMIIN KpUMiHAJBHO-TPAaBOBOI KBasidikanii He 3akpimn-
JIeHi B 3aKOHI, TOMY IX BUJIH, CUCTEMY Ta 3MICT pO3KPUBAE JIUIIe Te-
Opis KpUMiHa/JILHOI'O NpaBa. BCTaHOBUTH, SKi MOJI0KEHHA € NIPUH-
nunamMu kKBasigikallii 3/704MHIB, MOXHa, 6a3ylO4YMCh Ha aHaJlisi
HopM KoHcTuTynii YkpaiHd, KpUMiHaJIbHO-NPAaBOBUX MOJI0KEHb
3arasipHoi Ta Oco6suBoi yactuH KK VYkpaiHu, MikHapojHO-
IIPAaBOBUX AKTiB, CXBaJIEeHUX HAILOK Jiep>KaBOol0, BUXOASA4YHU i3 3ara-
JIbHOBU3HAHUX TEOPETUYHHUX INOCTYJATIiB i MO3ULIH, AKUX JOTPHU-
MYETbCS IPAaBO3aCTOCOBHA IIPAKTHKA.

B. 0. HaBponbkuil BBaXKag, 1110 KPMMiHaJbHO-IPaBOBa KBaJi-
¢ikalisg noBMHHA 3AiMCHIOBATUCA 3 JOTPUMAHHAM TaKUX NPUHLU-
niB, SIK 3aKOHHICTb, 0QilliliHICTb, 06’'€KTUBHICTb, TOYHICTD, iHUBI-
JAYaJIbHICTb, IOBHOTA, BUPIllIeHHSA CNIPHUX MUTaHb HA KOPUCThb 0CO-
64, ail sxoi kBanidikyoTbCsA, HeAOMYCTUMICTE NOABIHHOTO iHKPU-
MiHyBaHHS, CTablIbHICTh. BUAa€eThcs, o 1i NpUHIMIKN MAIOTh I0-

1 Haponpkuii B.O. OcHOBM KpHMiHa/JbHO-IpaBoBoI KBastidikauii /
B. 0. HaBpoubkuil. - K. : FOpinkom IuTep, 2006. - C. 101.
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MUPIOBATUCA | Ha BUpilleHHs MUTaHb KBaidikanil MHOXKUHHOCTI
3JI0YMHIB, 30KpeMa IOBTOPHOCTI.

Oco6suBYy yBary miz yac kBasigikailii ToBTOPHOCTI 3/I04MHIB
Mae 6YTH NpPUAIJIEHO TaKUM NMPUHLHUIAM SIK 3aKOHHICTb, TOYHICTD,
iHAMBIya/IbHICTH Ta MOBHOTA KBaJsidikauii.

Cuig ckasaTu, 1[0 B MpaBoBild ¢opMi NMpUHIUN 3aKOHHOCTI
OTpHMaB CBOE€ 3aKpinieHHs y cT. 68 KoHctutynil Ykpainu: «Koxen
3000B’s13aHUI HEYXUJIBHO AOTpUMYyBaTUCh KoHCcTUTYIiI YKpainu Ta
3aKOHIB YKpaiHW», a TaKOXX B HU3I iHIUX cTaTed OCHOBHOTO 3a-
KOHY Haloi gepxaBH (4. 2 cT. 6, cT. 8, ¢T. 19 Ta iH.). ¥ KpuMiHaib-
HOMY IpaBi IPUHIKMI 3aKOHHOCTI Jii€ Yy OopMyJli «<HeMa€ MoOKapaHHsA
0e3 BKa3iBKM Ha Te B 3aKOHi». lle dopMystoBaHHS € AAPOM MPUH-
Uy 3aKOHHOCTI y cdepi kpumiHaibHOTO mpaBa. Ha iioro ocHoBi
BUPILIYIOTbCA HaWBaXK/IMBIiLli MUTaHHA L€l raaysi: npo mpxepena
KpPUMIHAJILHOI'O NpaBa, MiZiCTaBU NPUTATHEHHA [0 KPUMiHAJIbHOI
BiZINIOBIA/JILHOCTI Ta 3BiJIbHEHH4 BiJi Hel, Ip0 BU3HAYEeHHH [TOHATTA
3JIOYMHY, @ TaK0 NpO IPaBO3aCTOCOBHY JiAJBHICTb Jep>KaBHHUX
opraHiB y cdepi KpuMiHa/IbHOI MOJITUKU Ta TJAyYMadeHHS HUMH
HOPM KpUMIiHaJIbHOTO IIpaBa.

Y ct. 2 KK Ykpainu 3akoHoJaBellb BU3HAYAE, 1110 MiZiCTaBOIO
KpUMiHa/JIbHOI BiJINOBiAA/BbHOCTI € BYMHEHHS 0CO00I0 CYCHiJIBHO
Hebe3MeyHoro [JisHHS, Ike MICTUTb CKJIAJl 3JI0YMHY, Nlepefi0ayeHo-
ro uuM KozsekcoMm. I3 1boro noJsioxeHHs BUIIJIMBAE, 10 JiHHS, AKi €
3JIOYMHAMM Ma€ BM3HA4yaTHCsA BUKJIKYHO 3akoHOM. Ha 1e Bkasye i
m. 22 ct. 92 KoHcTuTyuii YKpaiHy, B IKOMYy TOBOPUTBLCS MPO Te, L0
«BUKJIIOYHO 3aKOHAMM YKpaiHU BU3HAYAIOTHCA [iHHSA, KI € 3JI04M-
HaMM Ta BiJiNOBiJJaJIbHICTb 3a HUX». 3rijHO 3 BUMoraMmu KoHctutyuii
YkpaiHy, 3arajibHe BU3HaueHHs 3J104UHY Ja€ cT. 11 KK Ykpainu.

[IpyuHIMI 3aKOHHOCTI 6e3mnocepefHbO CTOCYETbCSl MUTAaHb
kBasidikanii 3;10unHiB. KBastidikanis sk BU 3acTOCYBaHHS 3aKOHY
€ ¢opMoto Horo BUSBY, NPOSIBOM KOHKPETHOI'O Y IPaBOBOMY pery-
JIIOBAaHHI CyCHiJIbHUX BiJHOCUH. 3Bi/icCM BUIJIMBAE, 10 3/1ilICHIOBA-
THCS BOHA MMOBUHHA JIMILIe Ha NiJCTaBi 3aKoHy i B TOYHIN BignoBiz-
HOCTI 10 HbOT0. ¥ cnelia/ibHil JiTepaTypi 3a3Ha4€HO, 1[0 NPUHLHUI
3aKOHHOCTI BU3Ha4a€ TeHJEeHLii PO3BUTKY IPaBO3acTOCYBaJbHOI
JisJIBHOCTI Ta BifloOpakae 3B’I30K MiXK peasibHOIO MOBE/[IHKOW Ta
HOpMaMH MpaBa, a TOYHillle BiZiMOBiZiHICTb Mi*k peasibHOW (baKTHY-
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HOI0) TIOBEJIHKOIO Ta BHUMOTaMH IpaBa $K HOPMAaTUBHO-
perynsTuBHol cuctemul. [lig peanisali€ro KpuMiHaJIbHO-IPAaBOBOTO
NPUHLMIY 3aKOHHOCTI B INpPaB03aCcTOCYBAaHHI CJif po3yMmiTu
3’cyBaHHS1 KOMIIETEHTHUMM OpraHaMu TOYHOTr'0 ¥ OJJHOMaHiTHOIo
pPO3yMiHHS KPUMIHAJILHOI'O 3aKOHY B LiJIIX BCTAHOBJIEHHS TOYHOI
BiZANOBiAHOCTI NEBHOrO JisIHHA KOHKPETHIA HOPMi KpUMiHa/JIbHOTO
KO/IeKCY, BU3HaYeHHA BUHHOMY NIOKapaHHs, a TaKOX 3aCTOCYBaHHA
IHIIMX KpHUMiHa/IbHO-IPAaBOBUX 3aXO0/iB Y CTPOTii BiANOBiAHOCTI 3
N10JIO’KEHHSAMH KPUMiHa/JIBHOTO 3aKOHY?.

BianoBigHo /10 11b0T0, 3aKOHHICTh KBaJidikallii moBTOpHOCTI
3JIOYMHIB BUSBJISIETbCS Yy TOMY, 110 MOBUHHI 6yTH BpaxoBaHi Bci
YUHHI KpUMiHaAJbHO-NIPABOBI HOPMHY, fKI MAalOTh BiJHOLIEHHS [0
KOHKpeTHOro BUNAa/JKy. KpiM 1jboro, Hal6ibLI MOBHO il MPUHLIK-
Ny 3aKOHHOCTI mpu KBaJsi¢ikauii 3/109MHiB, 30KpeMa i TOBTOPHOCTI
3JIOYUHIB, NPOABJISAETHCA B TAKUX NIOJIOXKEHHAX:

- NUTaHHA KBaJjidikalii MalOTh 0/JHAaKOBO BUpIllyBaTHCS Ha
BCill TepUTOpil Aep>KaBy;

- Mae 3abe3neyyBaTUCs OJHAKOBA IPAaBOBa OLiHKA JisiHb yCix
OJHOMMEeHHHUX Cy0’€KTIB, He3aJIeXKHO Bif iX conjja/ibHUX, AeMorpa-
¢iYHUX Ta iHIIKUX 03HAK;

- 3aKOHHIiCTh KBastidikanii Mae 3a6e3nedyBaTHCA B Ais/IBHOCTI
BCiX IPaBOOXOPOHHMUX Ta CYLOBUX OpPraHiB, He3aJIeXKHO BiJ IX piBHS;

- dakTU4HOW mifcTaBoo KBajidikalii MOXyTb BHUCTyNaTH
Jidlle [aHi, OTpUMaHi BIiANOBIZHO [0 BUMOI KpPHUMiHaJIbHO-
NpOLIeCyaJbHOT0 3aKOHY;

- npu kBasidikanii Mmae micue npiopuTteT Aucno3uLii Haj ca-
HKIIi€I0 KpHUMiHa/IbHO-NIpaBoBOI HOpMH. lle o3Hayvae, MO KBasidi-
KYIOYHU MOCATAHHS, CJiJi BUXOAUTH 3 03HAK, 3aKpillJIeHUX y JUCIO-

1 Hes3zopos I. JI. [IpyHIUN 3aKOHHOCTI B IPaB03aCcTOCyBaJbHiH AisIbHOCTI:
aBToped. JUcC. Ha 3400yTTA HayK. CTyNleHs KaH/[. I0pUA. Hayk : cren. 12.00.08
«KpuMiHasbHe npaBo Ta KpPUMiHOJIOTiS; KpUMiHa/JlbHO-BUKOHaBYe MpaBo» /
I. JI. HeB3opoB / HamioHanbHUI yHiBepcUTeT BHYTpilllHiIX crnpaB. - XapkiB,
2003.-C.17-18.

2 KynpusHos A. A. Peanusanys NpUHIUIIA 3aKOHHOCTU B YTOJIOBHOM IIpa-
Be: aBToped. AMC. HA COUCKaHUWe Y4YeHOH CTeleHU KaHJ. I0p. Hayk : CHell.
12.00.08 «YrosoBHOe HpaBO U KPUMHUHOJIOTHS; YrOJOBHO-UCIIOJHUTENbHOE
npaBo» / A. A. KynpusHos. - M., 2006. - C. 20.
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3unii cratTi Oco6smBoi yacTuHU KK, a He i3 caHKIiii - MOXJIMBOTO
NIOKapaHH4;

- He JIONYCKAEThCS KBasidikallis 3a aHasori€r, To6TO 3a HO-
pMolo, sIKa MpSMO He NepefbavyaE BiANOBiZAJbHOCTI 3a BUMHEHe
MOCATaHHA.

Y3arasibHI0I04M CKa3aHe, IPUHLUIT 3aKOHHOCTI CTOCOBHO I10-
BTOPHOCTI 3JI0YMHY MO>XHa BBaXKaTU peasli30BaHUM, fAKIO 3aKOH
3aCTOCOBAHUN y MOBHOMY 06C$13i, BCi HOPMH, 1[0 NOLIHUPIOIOTHCI HA
KOHKpEeTHI AiAHHA, Bpax0oBaHi NPU OL|iHLi IOBTOPHOCTI 3JI0YHUHIB.
Kpim 1poro, 3akpinjieHHs B 3aKOHI Ipo KpUMiHa/IbHY BiAOBi/la/b-
HicTb MpaBuJ KBasidikalii 37104uHIB (aHasorivHo ToMy, K y KK
YkpalHu persiaMeHTOBAaHO NpaBWJa MNpPU3HAYEHHS MOKapaHH:)
CIPUSJIO 6 YTBeP/PKEHHIO MPUHLUITY 3aKOHHOCTI.

[Ipu kBasidikarii MTOBTOPHOCTI 3/104MHIB MOBUHEH 3a6e3Meyy-
BaTUCb NPUHLMN IHAMBIAYaJbHOCTI KPUMiHAJIBHO-IIPABOBOI KBaJli-
¢ikanii. OCKiJIbKM KOXKHE CyCIiJIbHO Hebe3neuHe JisiHHSA, AKe M-
rae kBaJjidikallii, cBoepiJiHe, HEOBTOpPHE, TO HOro KpPHUMiHaJIbHO-
IIpaBOBa OLiHKA IOBUHHA 3JiHCHIOBATHUChb y KOXXHOMY BHUINAAKY
OKpeMo, caMocCTiiiHO. Hemae i He Moxke icCHyBaTH ABOX abGCOJIIOTHO
0/IHAKOBHUX, fIKi 36iraroThbcs 3a yciMa o3Hakamu, JissHb. KoxkHe 3 HUX
CBOEpIJIHe, BiZIPISHAETHCA BiJl iHIIUX 3a 4aCcOM i MiclieM BYMHEHHS, a
TAaKOX 3a IHIIMMU iHAMBiAyaTbHUMU 0COGIUBOCTAMU. ToMy I KpH-
MiHaJIbHO-TIpaBoBa KBasidikallisi, sika MOJISITAa€ y BUYJIEHOBAaHHI 3
yCiX BCTAaHOBJIEHUX O3HAK JAiAHHA THUX TUIIOBHUX, 3 IKUMHU KpHUMiHa-
JIbHUW 3aKOH IOB’fI3y€ NMPaBOBi HAC/IiAKU, MPOBOAUTHLCS CTOCOBHO
KOXKHOTO JisiHHsA oKpeMo. lle 03Haydag, 110 KOXKHE CyCHiJIbHO He6es-
neyHe JifiHHA MOBUHHO OTPUMaTH CaMOCTiiHy KpUMiHaJIbHO-
npaBoBy OLiHKY. OfiHAaK caMOCTiHHiCTh KBasidikalil AissHHS € neB-
HOI0 Miporo o6MexxeHow. 06MeXye i caM 3aKOHO/1aBellb, OB’SI3YI0UU
y MeBHUX BUIMAJIKax Bi/IOBiIa/IbHICTD 3a AisIHHSA, IKe KBaTipiKyeTh-
cs1, 3 iHIMMMU aKTaMM MOBEIHKY 11iel 2k oco6u. CaMe SKIIO B JUCIIO-
3utii ctaTTi Oco6/MBOI YacTHHU NepeibadyeHo NOBTOPHICTh 3/104U-
HY Y pelUJuB, TO KBasidikalis nepesoayae BpaxyBaHHs $aKTy I0-
nepeHbOr0 BUMHEHHS 3JI0YMHY UM 3aCyPKEHHH 32 HbOIO.

Oco61MBO BaXK/JIMBO 3BEPHYTH yBary npu kasidikanii mo-
BTOPHOCTI 3JI0YMHIB Ha 3abe3mneyeHHs MOBHOTH KBaJsidikalii — He-
006XiZTHOCTI OIIiHKH BCiX JliiHb, BUMHEHHUX 0cobo010. HeobxigHicTh
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NPOBOAUTH KPUMIHAJIbHO-NIPABOBY OL{iHKY BCiX 3HA4YyLIUX, 3 IIO-
Iy KpUMIHaJbHOTO 3aKOHY, AifiHb BUIIJIMBA€ 3 KPUMIiHAJbHO-
NPaBOBOrO IMPUHLMIY HeBiJBOPOTHOCTI BiANOBiJa/lbHOCTI, NpUH-
nuny odiniiHocTi kBasidikaiii, mpolecyajsbHOro MNPUHIMIY 3a-
Ge3neveHHs] BCeGIYHOCTI, MOBHOTH i 06’€KTUBHOCTI AOC/iPKEHHS
o6cTaBuH crpaBu. [loBHoTa kBasidikaril ycix AiiHb I'PYHTYETbCS
Ha 000B’sI3Ky 0COOH MMOHECTH BiJINOBiAA/MBHICTD 332 BCe BUMHEHE YH,
HaBIIaKH, Ha NpaBi He 3a3HaBaTU XKOJHUX HEraTUBHUX HACJIIJKIB y
pa3i BUMHEHHS [iil, NIO3UTHUBHUX 3 NO3UIil KpUMIHAJIBHOTO 3aKOHY.

[llof0 MOBTOPHOCTI, TO CyTh Npo6JseMu 3abe3nedyeHHs MOB-
HOTH KpHMiHaJIbHO-TIpaBoBoi KBajidikalii mossirae y Bu3HayeHHi
TOT0, YM MOTPiIGHO OKpeMo KBasidikyBatu (Bigobpakatu y dopmy-
Ji kBasidikarii) Ti 3/104MHY, 3 AKUX CKJIAJAEThCS MOBTOPHICTH. | B
Teopii, i Ha mpakKTuULi 6araTo MUTaHb BUPILIYIOTHCS CYyTEePEYTUBO.

OTxe, HeoOXiJHiCThL 3abe3nedyeHHsA 3aKOHHOCTI, IOBHOTH,
TOYHOCTI Ta iHJUBiAyasbHOCTI KBaJsidikauii Bese A0 BU3HAHHA
NpaBUJIbHOIO TaKy KBasidikallito MOBTOPHOCTI 3/I0YHUHIB, KOJIU KO-
>KHUH 3JI0YHMH, 1[0 CKJIaJla€ IOBTOPHICTb, OTPUMYE OKpeMy KBaJsidi-
Kariito. B. 0. HaBpoubkuii Ha ni/ITBepAKeHHs NMPAaBUJIbHOCTI TaKOT0
MiAX04y HABOAUTD TaKi JOBOAU:

1) Taka kBasi¢ikaris 3abe3neyye MNOBHOTY NOBTOPHOCTI, OCKiJIb-
KU [TPU [[OMY 11032 OI[iHKOI0 He 3a/IMIIAThCs OKpeMi emizoau (esieMeH-
TH NOBTOPHOCTI), KOXKHUM 3 IKUX CTAHOBUTb CAMOCTIMHUH 3JI04UH;

2) okpeMa kBastidikalliss KO}KHOTO i3 eJleMeHTiB MOBTOPHOCTI
Jla€ MOKJIMBICTb NPU3HAYUTH ClIpaBeJJIMBe MOKapaHHS, OCKIJIbKU
BOHO IIPU3HAYaTUMeThCH 3 BpaxXyBaHHSAM IIpaBUJI, BU3HAYEHUX B CT.
70 KK Ykpainy;

3) 3aXUCT NpaB NOTEPIIJIUX BiJ 3/I0YMHY MOXHA epeKTHBHO
3/JIIICHIOBATH TIJIbKM 32 YMOBHY, 1110 BUMHEHE NIPOTH KOXKHOTI'O i3 HUX
NOCATaHHA OTPUMAaE OKPeEMy KPMMIiHaJbHO-IPABOBY OLiHKY, a He
6y/ie 3ax0BaHe 3a 3arajlbHO0 BKa3iBKOI0 Ha IOBTOPHICTh;

4) npu Takih kBasidikauii MokHa 3a6e3ne4uTH ii iHgUBITya-
JIBHIiCTB. [lo-miepiie, pisHy NpaBoOBY OLIiHKY OTPUMYIOTh JisTHHS 0Ci0,
AKI BUNHUJIM HEOJHAKOBY KiJIbKICTb 3JI0YMHIB, 1110 YTBOPIOIOTH I10-
BTOPHICTb, — MpH KBaJidikamii Jivile 3a YaCTUHOIO CTATTi, fKa Ie-
pezfbayae MOBTOPHUU 3JI04MH, OJHAKOBY OLIIHKY OTPHUMAlOThb i 1o-
CATAHHSA TOTO, XTO BYNHUB JIeCATKH 3JI0YUHIB, | TOW, XTO BYUMHHUB BiJl-
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NOBiZHUI 3/104MH Jiviie BApyre. [lo-apyre, MoxkHa AudepeHIiloBaTU
BiZ{IOBiJA/ILHICTD CNIBYYaCHUKIB 3JI0YWHIB, BUUHEHUX Y CIIBYYacCTi,
KOJIY [IOBTOPHICTb HasiBHA B IIOCATAHHI JIM1Ie IeKUX i3 HUX;

5) okpeMa kBasidikalliss KOXXHOTO i3 3JI0YMHIB, SIKi yTBOpIO-
I0Th IOBTOPHICTh, BUMAra€ThCs MpU KBasidikariil 3 mocusaHHIM Ha
crarTi 3aranbHoi yacTuHU KK. Taki nocusaHHsa MOXyTb 3/ilCHIO-
BaTHUCh 1110/10 KOHKPETHUX 3JI0UYMHIB, 2 He TOBTOPHOCTI 3araysioml.

HasBaHni npuHnunu kBasidikanii moBTOPHOCTI 3JI04YHHIB BU-
3HAYaloThb 3arajbHi BUMOTH, NPOINOHOBAHI MPaBO3acTOCyBayeBi 3
MeTOl 3abe3ledyeHHs] NPaBUJbHOI KBasidikanii 3so04nHiB. JoTpH-
MaHH{ IIUX TPUHIUIIB JJa€ MOXKJ/IMBICTh TOYHO KBaslidpiKyBaTH Cyc-
nizbHO HebGe3MNeyHi AiTHHA y BUNIAJKY TIOBTOPHOCTI iX BUNHEHHS i B
TaKUU CHoci6 3a0e3meYuTH peasizalilo KpUMiHAJbHOI MOJIITUKU
YKpalHCBKOI Jiep>KaBH, BUPAXKeHOI 1 3aKpinJieHol B KpUMiHAJIbHOMY
3aKOHO/IaBCTBI YKpaiHu.

3.2. KBasidikaniss moBTOPHOCTI 3/104MHIiB 3a HASBHOCTI y
cTaTTi, AKa nepea6avya€e BiANOBiAa/IbHICTh 32 IOBTOPHUM
3JI0YMH, KBaJiQiKyl04oi O3HaKM «BYMHEHHS 3JI0YMHY
MOBTOPHO»

3 ypaxyBaHHSIM TOTO, UM NepedadyeHa y BiANOBiAHIN YacTHHI
cratTi KK Ykpainu kBanidikyroya o3Haka «BUMHEHHS 3JI04YMHY M0-
BTOPHO», CJiJi BUJIJUTU Taki BUNAJKU KBasidikaiili moBTOpHOro
3JIOYMHY:

- kBasidikanis 3/104nHIB 32 HAABHOCTI KBasidikyodoi o3Ha-
KU «BYMHEHHS 3JI0YMHY [TOBTOPHO», IKIO IHIIMX O3HAK He INepej-
6aveHo B ctaTTi OcobsiuBoi vactunu KK Ykpainy;

- KBaJlipikallisi MOBTOPHOCTI 3/7104MHIB 32 HAABHOCTI KiJIbKOX
kBaJipikyrounx 03HaK, NepeadadyeHUX OJIHIEIO i Ti€l X YACTHHOIO
ctaTTi Oco6suBoi yacTuHU KK Ykpainu;

- kBaJidikalliss TOBTOPHOCTI 3JI0YHUHIB 32 HAasABHOCTI O3HaK,
nepesbavyeHUX pi3HUMU YacTUHAMU OAHIE] i Tiel xk craTTi Oco6Jn-
Boi yacTuHU KK Ykpainu.

1 Haponpkuii B.O. OcHOBM KpHMiHa/JbHO-IpaBoBoI KBastidikauii /
B. 0. HaBpoupkuil. - K. : lOpinkom IuTep, 2006. - C. 362-363.
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3.2.1.Keaqidikayiss 3/104uHie 3a HaseHocmi KeaaidiKyiouoi
03HAKU «8YUHEHHs 3/104YUHY NO08MOPHO», SAKWO I[HWUX
03HaK He neped6aueHo 8 cmammi 0co64AuU80i YacmuHu
KK Ykpainu

Y KK YkpaiHu NOHATTS NOBTOPHOCTI 3/I0YMHIB BXXUTO 3aKO-
HO/IaBIleM B HOpMaX i 3aranbHoi, i 0co6MBoI Hioro yacTuH. ¥ 3ara-
JabHiA yactuHi KK Ykpainu gaeTbcs NOHATTS NOBTOPHOCTI 3/104U-
HiB i BU3HaveHo ii Haciaiaku. B Oco6MBiM yacTHHI NOBTOPHICTD ¥
6inb1IOCTi cTaTeld BUCTYNA€E O3HAKOW CKJIAZAy 3JI0YMHY i BIJIMBAE
Ha KpUMiHaJbHY-PaBoOBY KBasidikalilo BYuHeHOro. CaMe HasiB-
HiCTh y BiANOBiAHUX 4YacTuHax ctaTed OcobsnBoi yactuHu KK
YkpalHu MOBTOPHOCTI sIK KBaJiQiKyrouoi 03HAKHU CTBOPIOE NEBHI
HENOPO3yMiHHSA SIK MifA 4Yac BUpilleHHS MUTaHHS, CKiJIbKK 0co6a
$aKTUYHO BYMHMJIA 3JIOUMHIB, TaK i mij 4ac ckiaaZaHHsa Gopmysin
kBastidikarii.

Y npaB03acTOCOBHIM MpaKTHLi BUHUKAKTD MeBHI KoJi3ii 150-
Jlo kBastidikauii ai#f, ki yTBOPOWOTH NOBTOPHICTD 3/104MHIB. Cyz0-
Ba NPaKTHUKa CBIJYUTH, 1110 BIJINB IOBTOPHOCTI 3JI0YUHIB Ha KBaJi-
¢ikauio 3a7eXUThb BiJ BUAY HOBTOPHOCTI. Y pa3i HasgBHOCTI MoOBTO-
PHOCTI TOTOXHUX 3JI0YMHIB yCi BOHU OXOIUIKIOTLCA TIEI0 CaMOIO
cratTeto OcobsiuBoi yactuHu KK Ykpainu, B gkili nmepenb6adyeHo
BiZ{IOBiJA/IbHICTB 32 MOBTOPHE BYMHEHHS TAaKOTO 3J104MHY. [IoBTO-
PHICTb OJHOpPIAHUX 3JI0YMHIB MOTpebye camocTiiHOI KBasidikalrii
KOXXHOT'0 3JIOUMHY 3a BiJNoBiAHOIO cTaTtTero Oco6GIMBOI YacTUHU
KK VYkpaiHu, npuyoMy HaAcTymHHUM 3J104MH KBaJiQikyeTbcs 3a
03HaKo0 NoBTOPHOCTI. Hanpukiaza, ®paHKiBCbKUN pallOHHUN cy[,
M. JIbBoBa 3acyauB A. 3a 4. 1 cT. 186 KK Ykpainy; 4. 2 ct. 185 KK
Ykpaiuu 3a Te, o BiH 12.09.2008 p. 6;1m3bko 17.30 rof. y M. JIbBOBI
no ByJ1. [opopoubkiii Henogasik C31I Ne 11, matouu ymuceJ1 Ha Bij-
KpUTe BUKPaJeHHS 4y:KOro MailHa, 3 KOPUC/IUMBUX CIIOHYKaHb, Bif-
KPUTO BUKpPAB, MBU/IKO 3a6paBuiu y b. 3 pyku, Mo6iibHUI TesiedpoH
«CimeHc A-65» i3 ciM-kapTow BapTicTO 25 IpH., Ha paxyHKYy sKoOi
6yJu 5 rpH., YMM 3aBJiaB NOTEPIJIOMY, IKOMY HaJleXkaB MOGIIbHUN
TesiedOH, MaTepiajbHy WKOAY Ha 3arajibHy cyMmy 280 rpH.

OxkpiM nporo, A. nosropHo, 05.02.2009 p. 6s1u3bK0 16.00 roz,,
nepeGyBarYM B CTaHi aJIKOTOJIbHOTO CIT'sIHIHHS B IPUMIillleHHi kKade
«PoTs», mo Ha ByJs. B. Benukoro, 1, y M. J/IbBOBi, mo6GauyuBIIY, 1[0
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OCOBA_6, nepebyBatouu B CTaHi aJIKOTOJILHOTO CI'IHiHHS, 3aCHYB
3a CTOJIMKOM, CKOPDUCTAaBCA LIUM Ta TAEMHO BUKpaB, a caMe 3HfB 3
Horo mvi 30/10THM JIaHIIOXKOK, 585-1 mpo6u, Baroro 10,5 rpam, yum
3aN0AiAB NOTEpHiJIOMy MaTepia/ibHy LIKOAY Ha 3arajbHy CyMy
2573,15 rpul.

Ak 6auyumo, ail migcymHoro BipHO KBasidikoBaHo 3a 4.1
cT. 186 KK YkpaiHy, ocKiibKM BiH BUMHUB BiIKpUTE BUKpPaJeHHS
YYXKOT0 MaifHa, Ta 3a 4. 2 cT. 185 KK Ykpainu, ockijlibku BiH TAaEMHO
BUKpaB 4yXke MailHo, 3a KBasiQiKkyl4yor 03HAKOI «IIOBTOPHOY.
KBasnidikalliiss mOBTOpHOCTI O/JHOPiAHUX 3/I0YUHIB HE BUKJIWKAIA Y
CYyAJiB TPYAHOLLIB.

OfHak, cyi, NIpOKypopH, CAif4i He MaloTb E4UHOTO NOTJIAAY
I[0JI0 TOr0, B SIKMX BUIIaJKaxX BUMHEHHS 0COO0I0 ABOX i 6isbie ca-
MOCTIHHUX 3JIOUMHIB HaJIeXUTh KBalidpikyBaTH 3a O3HAKAMH IO-
BTOPHOCTI, a B IKUX — 3a 03HaKaMM CYKyNHOCTi. 30KpeMa, CyAu Io-
pi3HOMY BUPILIYIOTh NUTAHHA 11010 KBasidikaiii 3aKkiHUeHUX To-
TO>XHUX 3JIOYMHIB. Jlesiki MicueBi cyqy, Aal04u IOPUAUYHY OLIIHKY
3JI0UMHIB, CKJIAJ SIKUX NepefbayeHU pi3HUMU YaCTMHAMU CTaTTi,
KBaTIQiKyIOTh iX OKpeMO 32 KOXKHOIO 3 I[UX YACTHH, a iHIIi - BBa-
»KaroThb KBasidikauiro aid 3a 4. 1 ct. 185 KK 3aiiBoro. Takoi k no3u-
Uil JOTPUMYEThCS OIMBUIICTD anensiuiHUX CyAiB, 1 mpu poarssaai
TaKUX CIPaB BUPOKU 3MiHIOIOTh, BUKJIIOYAIOYHU SIK 3aiiBy KBasidi-
Kallito it 3acypkeHoro 3a 4. 1 ct. 185 KK Ykpainu. AnesnsniiiHi cyau
BBaXKAKOTh, 1110 CYAY NepIIoi iHcTaHIii npy kBastidikarlil moBToOpHOCTI
TOTO>KHHUX 3JIOYMHIB IOMHWJIKOBO 3aCTOCOBYIOTH IIpaBUJia PO KBaJli-
¢ikariiro MOBTOPHOCTI OJAHOPIAHUX 3/I0YMHIB, KOJIM TepLIUi i3 BUH-
HEHUX 3JIOUUHIB KBaJiQiKYETbCA 32 YACTHHOIO MEPILOI0 CTATTi, AKa
nepesbadyae KpUMiHaJIbHY BiANOBiJa/bHICTb 32 BUMHEHHS 3JIOYHHY,
a APYyryH — 32 4aCTUHOIO JIPYTOl0 32 03HAKOI NOBTOPHOCTI.

Hanpuxksaj, CKoJliBCbKUN pailoHHUM cy /i JIbBiBCbKOI 06/1aCTi
3acyaus . 3a Te, o 15 yepBHs 2005 p. BiH HE3aKOHHO 3aBOJIO/IiB
aBToMo06inem BA3-21063 BapricTio 10 THC. T'pH., 1[0 HaJIEXKaB I0-
Tepnisiomy Y., 3aBJjaBIIM oMy 3HAa4yHOI MaTepia/bHOI wkoau. 13-

1 KpuminanbHa cnpaBa N2 1-169/2009 / ®paHkiBcbKHH pallOHHHUH cyj
M.JIbBoBa [esleKTpoHUH pecypc]. - Pexum gocTyny g0 BHPOKY:
http://www.reyestr.court.gov.ua/pls/apex/f?p=301:1:2714112792739021
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Hime, 28 yepBHa 2005 p., lI. HOBTOpHO HE3aKOHHO 3aBOJIOAIB aB-
ToM06inemM BA3-21043 BapTicTio 10 THC. IpH., 1[0 HaJIe)KaB MOTEP-
niziomy 7K., UMM 3aB/laB 1OMy 3HAaYHOI MaTepiasbHOI KOAU. 1 Jinn-
Ha 2005 p. II. 3 aBTomamuH 31J1-131 Ta BA3-2121, 1m0 HajeXaau
notepnisiomy Il., TaEMHO BUKpaB 6eH3UH Ta iHIIe MailHO 3arasb-
HOI0 BapTicTio 619 rpH. boro x aus L., nepe6yBatoyu B cTaHi aj-
KOTOJIbHOTO CI'siHiHHSA, i3 casoHy aBToMamuHu «Ilexo-306», 1mo
HaJslexkaB nortepnizioMmy @., TaEMHO BUKpaB HOro MalHO 3arajibHOI0
BapTicTio 3 TUC. 428 rpH.

Jil 3acyapxeHOro opraHuy JIOCyZl0BOTO CJAifCcTBa i cy[ mepiuoi
iHcTaHii kBasidikyBasu 3a 4. 1 cT.289; 4. 2 cT.289; 4. 1 cT. 185;
4. 2 cT. 185 KK Ykpainu. YxBasoto anessniiiHoro cyay JIbBiBcbKol
o6J1acTi BUpOK cyay mogo L. 3MiHeHo i 3 06BUHYBauYeHHSA BUKJIIO-
yeHO 4. 1 ¢T. 289 Ta u. 1 ct. 185 KK YkpaiHu, ocKiJIbK1 MOBTOPHICTh
€ KBaJipiKyr04oI0 03HAKOM 4. 2 cT. 289 Ta u. 2 cT. 185 KK Ykpainu i
JloJ1aTKOBO KBastidikyBaTH il 3acy/pKkeHoro e ¥ 3a 4. 1 cT. 289 Ta
4.1 cT. 185 KK Ykpainu He 6ysi0 noTpe6u?.

BepxoBHuii Cyn YkpaiHU B OJHUX BUMAJKax JOTPUMYETHCSA
Takol » no3uuii, B iHmux — inmoi. Tak, 3 kBiTHA 2008 p. BepxoBHUI
Cyn YkpaiHu posrysHyB KacalliliHe NOJJaHHSA 3aCTyIIHUKA NPOKYpPO-
pa ABtoHoMHOi Pecny6siku Kpum Ha Bupok baxumcapalicbkoro
paiioHHOTO Ccyny, akuM Ha nigcrtasi cT. 70 KK Ykpainu P. 3a Buu-
HEeHHsI IBOX 3JIOUMHIB 3aCy/[P)KeHO Ha II'ITh POKiB 036aBJIeHHS BOJIi
i3 3acTocyBaHHAM cT. 75, 76 KK Ykpainu. P. BU3HaHUN BUHHUM Y
He3aKOHHOMY 3aBOJIOJiHHI Yy>KUM TPaHCIOPTHUM 3aco6oM (MOTO-
posiepoM BapTicTio 1 THC. rpH.), BiMHeHOMY 29 yepBHsA 2006 p.
B c. [ony6inka baxuucapaiicbkoro padony. Lli aii P. cyn kBanidiky-
BaB 3a 4. 1 cT. 289 KK Ykpainu. llum ke BUpokoM cyay P. Takox Bu-
3HAaHUM BHMHHHM Yy BUMHEHHI aHAJIOTIYHOTO 3JI0YMHY MOBTOPHO -
29 6epe3ns 2007 p. BiH He3aKOHHO 3aBOJIO/IB YYXKHM MOTOpOJie-
pom BapricTio 1 Tuc. 200 rpH. y c. YepBoHHI Mak LbOT0 XK paloHY.
i gii P. cyn kBanidikyBaB 3a 4. 2 cT. 289 KK Ykpainu. ¥ kacaniiiHo-
My NOJAaHHI NIPOKYpPOp MPOCHB BUPOK 3MIHUTH, BUKJIIOUUTH SIK 3aM-

1 CynoBa mpakTHKa 3 NUTaHb KBasidikalii moBTOpHOCTI Ta CyKymHOCTi
3i104yuHiB (ctatTi 32, 33, 35 KpuminanbHoro xosekcy Ykpainu) // BicHuk
BepxoBHoro Cyay Ykpainu. - 2009. - Ne 3 (103). - C. 26-34.
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By KBaJsidikauiro Ail 3acymkeHoro 3a 4. 1 ct. 289 KK Ykkpainu Ta
BiZIMOBiAHO TpHU3HA4YMTHU NoKapaHHA 3a cT. 70 KK Ykpainu.

Koneria cygaiB CyfoBoi majaTH y KpUMiHaJbHUX CIpaBax
BepxoBHoro Cyay YkpaiHu 3aJulINi/a KacaljiiHe MOJaHHS NPOKY-
popa 6e3 3a710BOJIEHHS, a BUPOK baxuncapaiicbkoro palloHHOTO Cy-
Jy CTOCOBHO P. 3MiHMJIa, BKa3aBIllY, 0 ¥oro Aii 3a 4. 1 Ta 4. 2
cT. 289 KK Ykpainu kBasiipikoBaHO MpaBUJIbHO, OCKIJIbKH BiANOBI-
JHO g0 cT. 33 KK YkpalHu CyKynHIiCTIO 3/104MHIB BU3HAETbCA BUYU-
HEeHHs 0c06010 ZIBOX ab0 GiJjiblile 3JI0YMHIB, Nepea6adyeHUX Pi3HUMU
CTaTTAMHU abo pisHUMHU 4YacTUHAMH ofHiel ctaTTi Oco6MBOI yac-
THUHU 11boro KoJiekcy, i KoxkeH 3 HUX mijJisirae kBasidikarii 3a Bia-
MOBiZHOIO cTaTTero a60 YacTuHo ctaTTi OcobauBoi yactTuHu KK.

B iHwiit yxBani - Big 19 xoBTHA 2006 p. BepxoBuuit Cyn
YkpaiHu 3a KacalliiHUM NOJaHHSM 3acTylHHUKa npokypopa Kuto-
MHUpPCBKOI 06J1acTi 3MiHUB BUPOK KopocTUIlEBCbKOTO PaiOHHOTO CY-
Jly Ta yxBaJly amneJsiiiiHoro cyay 1iei o6acti crocoBHo I, sika 3acy-
JPKeHa 3a HU3KY 3JIOUMHIB, 30KpeMa 3a Te, 110 B cepnHi 2003 p. BoHa
He3aKOHHO Npujbasa i 36epirana y cBOEMy OYAUHKY HapKOTUYHUN
3aci6 (MakoBy cosioMmy) Baroio 788 rpamiB 6e3 MeTu 36yTy. Y JUIHI
2004 p. B 6yaunky I. 6y/10 BUsiBJIeHO 546 rpaMiB MakoBOI COJIOMH,
SIKy BOHA He3aKOHHO npu/6asa i 36epirasa 6e3 metu 36yTy. Li xii 3a-
cykeHoi 6yau kBasidikoBaHi cyoM 3a 4. 1 Ta 4. 2 cT. 309 KK Ykpa-
1HW. 3MIHIOI0YM BUPOK i BUKJIIOYAKO4M 3 HbOTO 3acypkeHHA I 3a 4. 1
cT. 309 KK Ykpainuy, Bepxoauit Cys YkpaiHu BKasas, 1110 «y Bi/[OBi-
AHocTi 3i cT. 32 KK YkpaiHu NOBTOPHICTIO 3/104MHIB BU3HAYAETHCS
BUMHEHHSI JIBOX a60 Oijblle 3JI0YHHIB, epeibavyeHUuX Ti€ caMolo
cTaTTero abo yactTuHow crarTi OcobsmBoi yactuau KK. OTxe, Bum-
HEHHS JBOX YM Gi/Iblile TOTOXXHUX 3JIOUMHIB, epefibadyeHUx O/IHi€0
CTaTTel, MOBUHHI KaJipiKyBaTHCA 33 Ti€EH0 YACTHHOIO CTATTi, SIKOHO
nepefi6baueHo Taky KBaJidikylody 03HaKy sIK NOBTOpHicTb. fIk BOGa-
YAEThCA 3 BUPOKY, CyZ, IpY NIpU3Ha4YeHHI nokapaHHd ['. 3aliBo KBauJi-
¢ikyBaB 11 aii i 32 4. 1 cT. 309 KK, ockinbku 4. 2 niei craTTi nepeaba-
YeHO Bi/IOBiJa/IbHICTD 3a Ti caMi Ail, BYUMHEH] MOBTOPHO»1.

1 CynoBa mpakTHKa 3 NUTaHb KBasidikalii moBTOpHOCTI Ta CyKymHOCTi
3i104yuHiB (ctatTi 32, 33, 35 KpuminanbHoro xosekcy Ykpainu) // BicHuk
BepxoBHoro Cyay Ykpainu. - 2009. - Ne 3 (103). - C. 26-34.
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MicueBi cyan TakoXX NpaKTHKYIOTh KBaJidikaliilo HOBTOpHO-
CTi TOTOXKHHX 3JIOUYMHIB 3a OJiHi€l0 i Tieto k ctaTTero OcobMBOI ya-
ctunu KK YkpaiHy, B siKik nepejioayeHo BiiNOBiJa/bHICTh 3a MO-
BTOpHEe BYMHEHHS TaKOro 3/I04MHy. Hampukiaz, y npoBaxeHi
dpankiBcbKOro paioHHOTO CyAy M. J/IbBOBa mepebyBajia KpUMiHa-
JIbHa cnpaBa 3a 06BuHYBadyeHHsAM K. y Tomy, mo 07.07.2009 p. o
05.00 rox. K., Mmaroun ymuces Ha TaEMHe BUKPAJEHHS 9y»KOT0 Maii-
Ha, ILJISXOM BiJIBHOTO JOCTYIy, 3ai10B Yepe3 MeTa/leBi BOpoTa y
no/Bip’s 6yanHkKy Ne 53a Ha ByJ1. KoT/isspeBcbKkoro y M. JIbBOBI, 3Bi-
JKA TaEMHO BUKpAB JleKOpPAaTUBHI pocauHU BapTicTio 150 rpH. Ko-
»KHa, YUM 3aBJIaB NMOTepNiJii ocobi MaTepia/ibHOI MKOAW Ha 3ara-
JibHY cyMy 600 rpH.

Kpim nporo, 08.07.2009 p. o 05.00 rog. miacyaauii K, Mmarouu
yMUCeJl Ha TAEMHEe BUKpPaJEeHHS Yy»KOr0 MaiHa, IJISXOM BiJIbHOTO
JOCTyIly, IOBTOPHO IepeJi3 yepe3 MeTajleBUM NMapKaH Ta NPOHHUK
Ha no/Bip’s 6yauHky Ne 53a Ha ByJ. KoT/isipeBcbkoro y M. JIbBOBI,
3BiJKU TAEMHO BUKpaB BiCiM [JeKOpPAaTUBHUX POCJAHWH BapTiCTIO
150 rpH. K0’KHa, YMM 3aBJIaB NOTePMiJIii 0cob6i MaTepia/bHOI HIKO-
J4 Ha 3arajibHy cymy 1200 rpH.

Kpim poro, 13.07.2009 p. o 05.00 roa. miacyauuii K., marouu
yMUCeJ Ha TAEMHE BUKpPaJEeHHS Yy»KOr0 MaiHa, IJISXOM BiJIbHOTO
JOCTyIly, IOBTOPHO IepeJi3 yepe3 MeTajleBUH NMapKaH Ta NPOHHUK
Ha no/Bip’s 6yauHky Ne 53a Ha ByJ. KoT/sipeBcbkoro v M. JIbBOBI,
3BiAKM TaeEMHO BUKpaB NI'ATb JEeKOPAaTUBHUX DPOCJIMH BapTiCTIO
150 rpH. KOXXHa, YMM 3aBJiaB MOTEPMNiNii 0co6i MaTepiajbHOI HIKO-
JI1 Ha 3arajbHy cymy 750 rpH.

Kpim nporo, 16.07.09 p. 6sausbko 22.00-23.00 rog. migcya-
HUuM K., Mawouu yMuces Ha TaEMHe BUKpaJleHHS 4yKOTO MaiiHa,
LIJIAXOM BIJIBHOTO JOCTYIly, IOBTOPHO IepeJii3 yepe3 MeTaJleBUHI
IapKaH Ta NPOHUK Ha no/Bip’a 6yauuky Ne 53a no ByJ1. KoTaisipes-
CbKOTO y M. JIbBOBI, 3BiIKM TAEMHO BUKpaB /iBi JleKOpaTUBHIi poc-
JIMHU BapTicTio 150 rpH. KOXHa, YUM 3aB/laB MoTepmnisii ocobi ma-
Tepia/bHOI KOAY Ha 3aranbHy cyMmy 300 rpa.L

1 KpuminanbHa cnpaBa Ne 1-408/2009 / dpaHkiBcbkHUH palloHHHUH cyj
M.JIbBoBa [esleKTpoHUH pecypc]. - Pexum gocTyny g0 BHPOKY:
http://www.reyestr.court.gov.ua/pls/apex/f?p=301:1:2714112792739021
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OpraHu AocyAoBOTO caifcTBa Aii migcyaHoro kBasidikyBaau
3a 4.1 cT. 185 Ta 4. 2 cT. 185 KK Ykpainu. [IpoTe cyJ BUK/IIOYUB 3
o6BUHyBavyeHHs 4. 1 cT. 185 KK Ykpainu, Tak ik BoHa € 3aiiBolo,
OCKi/sibKU Ail, 3a3HaueHi y 4. 1 cT. 185 KK Ykpainu, oxomnte 4. 2
ct. 185 KK Ykpainu.

[IpoaHanisyBaBUIM Cy[0BO-CIif4y NMPAKTUKY MOXHa CKa3aTH,
1110 B Hil B OCHOBHOMY TPaIlJIAIOThCA BUIAJAKU CaMe TaKoro miaxoay
JI0 KpUMiHAJIbHO-TIPABOBOI OLIIHKU MOJiOGHUX CHUTYaL[il, TO6TO BUU-
HeHHs1 0c06010 JIBOX ab0 Gijibllie 3/JI04YUHIB, Nepe/idaueHUX OJHIE i
Ti€10 7K YaCTHHOMW CcTaTTi (cTaTTelo), KBaipiKyrOThCA JIMIle 33 OJHi-
€10 yacTuHoto ctatTi (crarteto) KK, e BpaxoBaHO 03HaKy «[OBTOP-
HicTb». O4eBUJHO, 1[0 y TAKOMY BUINAJKy NOPYLIYIOTbCS NPUHLUIHN
KpUMiHaJIbHO-IPaBOBOI KBasidikallil, 30kpemMa MpUHIMT iHAUBIAYya-
Jli3anii, TOYHOCTi Ta MOBHOTH KBastidikariil.

BupaeTbcst, 10 B TaKMX BUMNAJKaX KOXEH 3JI0UMH TOBUHEH
OTPUMYBATH CaMOCTIMHY KpMMiHAJbHO-TIPABOBY OLIIHKY, i 1€ TIOBUHHO
BiJlo6pakaTUCh Y GopMyJii KpUMiHa/IbHO-TIPaBOBOI KBasidikariii. To-
My Y BHILEHaBeJJeHOMy NpHUKJIaZLI CYyLOBO-C/IiA40] NPaKTUKHA IIPaBU-
JIbHOIO, Ha Hallly [yMKY, OyJ1a 6 Taka kBasiidikarig - 4.1 cT. 185; u. 2
cT. 185; 4. 2 cT. 185; 4. 2 ct. 185 KK Ykpainy, To6T0 v popmy.ti kBai-
¢ikanii Bifo6pakaeTbcs 0fjHa i Ta K YaCTHHA CTATTi (CTATTA) CTiNbKU
pasiB, CKiJIbKM GaKTUYHO OY/I0 BUMHEHO 3JI04MHIB. CaMe Taka KBali-
¢ikaris mokasye, CKiibku Hacpas/li 6y/10 BAMHEHO 3JI0YMHIB i SIK KO-
KEH 3 HUX OYJI0 OL[iHEHO CY/IOM.

OpHak, K10 OAWH YM 006MJBaA 3JIOUMHHM, 1110 BXOJATH [0 IO-
BTOPHOCTI, € He3aKiHYeHUMH, TO AJIs ixX KBasidikalii cyau 3acToco-
BYIOTb iHIII MpaBwWJa, a came, Aii 0cobu KBalidiKylOTbC OKpeMo 3a
KOXXKHUU 37104KH. Hanpukiag, O60/10HCbKUM paiioHHUH cy1 M. KueBa
BUpokKoM BiJ; 1 cepriHsa 2007 p. 3acyauB A. 32 4. 2 ¢T. 15 4. 2 cT. 185
KK Ykpainu. 3 MaTepiasiiB KpuMiHaJIbHOI ClipaBy B6AYAETHCA, 1110 A.,
Malo4yH He 3HATY i He MorailleHy CyAUMICcTb 3a Kpaaixky, 7.04.2007 p.
npubsausHo B 18.00 roj., nepebyBaroyu B NPHUMillleHHI MarasuHy
«/JomoTexHika», o Ha mpocn. MockoBcbkomy, 20-6, B M. Kuesi, y
OCOBU_2, sika B 3asi i3 npofaXy KOMIT'IOTEPHOI TEXHIKM 06AYUB Ha
npuaaBKky HOyTOYK «Appel Book 13 White (ma 354)», BUHUK 3J10-
YUHHHUU yMHCeJ, COPAMOBAaHMHM Ha TaEMHe BHUKPAJEHHA 4yKOro
MaMHa.
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Peanisytouu cBiit ymuces, A., 6yyud BIleBHEHUM, 110 3a HOTO
JiIMU HIXTO He CIIOCTepira€, TAEMHO BUKpaB 3 NPUIABKY HOYTOYK
«Appel Book 13 White (ma 354)» BapTicTio 7795 rpH., IKMH HaJjle-
»kaB TOB «'AJICKO, JIT/l», i noksiaB cobi miJi cBeTp, Mic/Jsi 4Oro Ha-
NpaBUBCA 0 BUXOJy 3 MarasuHy. OfHak, NpoXoAsa4u Kpi3pb JaTuu-
KU-KOHTPOJIEPH, fIKi ClIpaljloBa/iMi Ha BUKpaleHUH ToBap, A. moBep-
HYBCSI 10 TOPTOBEJIbHOI 3aJ1H, [le 3aJUIIUB BUKPaJIeHUH HOYTOYK,
CBill 3/104MHHUI HaMip J0 KiHIIA A. He JIOBIiB 3 NIPUYMH, Ki He 3a-
JieXKaJld BiJ, OTO BOJI, OCKUJIBKM HOTr0 3aTpuUMaJM MNpaliBHUKHU
C1yk0U 0XOPOHU MarasuHy.

TakuM 4MHOM, CyAM NPaAKTUKYIOTb KBajidikaliio NoBTOp-
HOCTI TOTOXHUX 3JI04MHIB y BUNAJKaX, KOJU BCl 3JI0YUHH, 1110 BXO-
JISTb 10 TOBTOPHOCTI, 3aKiHUeHi ab0 € 3aMaxoM Ha 3JI0OYHH YU Tro-
TYBaHHSM [JI0 HbOTO. Y BUIa/IKaX, KOJIX OJUH 3JI0YUH € 3aKIHUEHUM,
a iHmMM - 3aMaxoM abo HaBMaKH, a TaKOX y BUMNAJKax HAsABHOCTI
pi3HOTO BUJY CIiBy4YacTi KOXKHE IisiHHS KBaTiDiKyeEThCSA OKPEMO, /10
TOTO K KOXKHe HacTyIHe Nic/f Meploro — 3 ypaxyBaHHAM O3HaKHU
MOBTOPHOCTI, AIKII[O TaKa € B Aucno3uIii BigmnoBigHoi ctaTTi Oco6-
auBoi yactuHu KK.

HeMae eqHOCTI y BUpilleHHI NUTAHHA PO NPaBUJIbHY KBaJli-
¢ikaliro MOBTOPHUX TOTOXKHUX 3JIOUMHIB i cepes; HaykoBLiB. Tomy
HarajJbHOIO € MOTpe6a BUPOOUTH EAUHUN MiJXiJ /0 BUpilleHHS 3a-
3HaueHUX KpUMiHa/JbHO-NPaBOBUX cuTyaliil. CnpobyeMo po3ris-
HyTH pi3Hi no3ulii Ha BKa3aHi Mpo6JieMH, a TaKOK 3alIpONOHYBaTH
BJacHe 6GayeHHsl BUpilleHHs LUMX NUTaHb. OAHUM i3 JUCKYCIHHUX
NUTaHb NpU KBastidikallii MIOBTOPHOCTI 3/I0YMHIB € CUTYallis, KOJU
Cy0’eKT MOCTAi0BHO BYMHSIE [JIBA i Oisibllle 3/I0YMHH, SKi nepedayde-
Hi ofHi€10 i Ti€to x crarTero Oco6auBoi yactuHu KK. Tyt BuHUMKa-
I0Tb IUTAHHS, SK OLiHIOBAaTH NonepeAHil 3/I04KH, YU Bij06pakaTH
Horo y popmyi kBasidikariiii sk caMmocTiiHUH.

Y Hayni KpUMiHaJIBHOTO MpaBa € JieKiJibKa MOTJAAIB I0A0
BUpillleHHs 11i€l npo6Jiemu. [lepiiia no3ullisi noJsirae B ToMmy, 1o Ail
0cobu HeoOXiHO KBasidikyBaTH JiMille 32 YACTUHOK CTATTi, KA
BijoOpakae KBaslidikyiouy 03HAKy «BUMHEHHS 3JIOYHHY MOBTOD-
Ho». KBasidikanis 3/104MHy SIK MOBTOPHOTO OXOILIIOE COGOI0 BUH-
HEHHs i monepeHiX 3JI04UHIB, TOMYy CaMOCTiHHO iX KBasipikyBaTH
He noTpi6Ho. [lo cyTi, Mae Micue cBOepiJiHe «IIOTJIMHAHHS» NepLlIo-



168 KBANI®PIKALIIA MOBTOPHOCTI 3/104YNHIB

ro 3JI0YHHY, SIKHM He BiloOpaxaeTbcsl i yac kBamidikanil mik
BUHHOro. Hanpuk/iaz, 4oTUpU KpajiKKU KBaldipikyoThcs Jaulie 3a
4.2 ct. 185 KK Ykpainu. Taka kBaJidikallisi 0XONJIIOE OCTAHHIO
KpaZKKy i BCi paHillle BYUMHEHI.

M.U. KopxaHCbKHi1 06I'PYHTOBYE 110 MO3HUIL{I0 TUM, L0 Y Gi/lb-
LI0CTi BUINIAJIKIB HOPMH IIPO BiZANOBIA/JbHICTh 32 IOBTOPHE BYNHEHHS
3JI0YMHY BUKJIAJIEH] cjioBaMu: «Ti caMi Aii, BUMHeHi MOBTOpHO» (4. 2
cratet 182, 200, 203-1, 205, 305, 307 KK Ykpaiuu) a6o «Te came ji-
SIHHSI, BUMHEHe MOBTOpHOY» (4. 2 ctaTti 153 KK Ykpainu), abo «Ta cama
Jlisl, BYMHEeHa NOBTOPHO» (4. 2 cTtaTted 239-2, 319 KK Ykpainu), To6TO
3aKOH OJIHO3HAYHO i 6e3nocepeJHbO BKa3ye Ha BpaxyBaHHA JisiHHS,
nepen6aveHoro 4. 1 BiAnoBigHux crareil. HopMu kpuMiHa/IbHOTO 3a-
KOHY IIpO BiJIIOBIJa/JIbHICTD 3a IOBTOPHE BYMHEHHS 3JI0UMHY Bpaxo-
BYIOTb BUMHEHHS MOINepeHbOr0 3JI0YHHY, i TOMY Lii 3JIOUMHU HE MOX-
Ha KBaJTipiKyBaTH 3a CYKYIHICTIO pi3HUX YaCcTHH OfHie€l i Tiel » cTarTi
KK B. M. KypsiBIleB CTBEP/KYE, 1110 Y BUMAAKAX BUMHEHHS 0CO60I0
CMOYaTKy 3JI0YMHY, epeabadeHoro 4. 1 ¢t. 185 KK, a noTiMm nosTop-
HOTO BYMHEHHS 3JI0YMHY, epeabavyeHoro 4. 2 Tiel camoi cTaTTi, Bce
BYMHEHe NMOTpi6bHO KBatidikyBaTH Juie 3a 4. 2 cT. 185 wmiei craTri
KK2. HacipaBzi HeMae HisIKUX MiZicTaB KBasTidiKyBaTH NOBTOPHE BYU-
HEeHHs 3JI0YMHY Mo/BiiHO (3a 4. 1 i 4. 2 BifmoBiAHMUX cTaTel), OCKIIbKU
NparHeHHs] OXOMUTU KBaliQiKallielo BYMHEHHS MEPLIOro i JPyroro
3JI0YMHIB 3a/IMIIAETBCI MAPHUM IIPU BYMHEHHI TPETHOTO, YeTBEPTOIO —
Jecsaroro 3y04MHYy3. Taky »x mosuniro 3aiiManTb B.l TwooTiorin i
1.0. 3inueHKo. BoHH BBaXkaloTh, 1110 BUMHEHHST 0C060I0 JIBOX ab0 OiJib-
11e 3/I0YMHIB, epe/6avyeHUX OJIHIEO i TIEI0 K YaCTUHOIO CTaTTi (cTaT-
Ter), MOBUHHO KBaJIipiKyBaTHCh JiMIle 33 OJHIEI0 YACTHMHOI CTAaTTi
(ctarTero) KK, ie BpaxoBaHO 03HAKY «ITOBTOPHICTb»*.

1 Kopxancbkuit M. M. KBanidikaris 3/104uHiB: HaB4anbHUM TOCIGHUK /
M. |. KopkaHcbkuil. - Busianns 2-re. - K. : Atika, 2002. - C. 30.

2 KynpsBues B. H. TeopeTuyeckrie 0CHOBbI KBaJIUPUKALMM NMPECTYIIEHUH /
B. H. Kyapsasues. - M. : Tocropusgar, 1963. - C. 313.

3 Kopxancbkuit M. M. Kpanidikanisa 3no4yuHiB: HaBYaibHHE MOCIGHHMK /
M. |. KopkaHcbkuil. - Buzianns 2-re. - K. : Atika, 2002. - C. 31.

4 3iH4eHKoO |. 0. MHOXXUHHICTb 3/I0YUHIB: NOHATTS, BUAH, IPU3HAYEHHS 110-
KapaHHs: MOHorpadis / 3a 3ar. pea. npod. B. I TioTioriHa. - XapkiB : ®iHH,
2008. - C. 145.
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[IpoTe NPUXWUJIBHUKU L€l MMO3ULII He MalOThb CIJIBHOI AYMKH
1110710 3aKiHYEHOT0 3JIOYHMHY Ta F'OTYBaHHS YU 3aMaxy Ha 3JIOYMH abo
BUMHEHHS MOro y chiBy4acTi i 3akiH4eHUX 3/104MHIB. M. 1. baym BBa-
’Ka€, 1110 /1Ba ab0 OiJiblile CyCcNiJIbHO HeGe3NeYHUX isiHb, OJHe 3 SIKUX €
3aKiHYE€HUM 3JI0YMHOM, A iHIlle 3aMaXxOM, F'OTYBaHHAM JI0 3JI0YHMHY He
MOX€E PO3IVISAATUCA SIK 3JIOYMHU Iepeji0adyeHi pi3HUMHU CTATTSMU
KPHMIiHaJIBHOTO KOZIEKCY, a BiJIOBi/JHO HE MOXe OYTH peasibHa CyKyIl-
HICTb 3/104MHIB. B Takux Bunajkax M. I. Biym BuMHeHe NponoHye KBa-
JidikyBaTH 3a CTAaTTEl0, sKa Nepe/dadae BiZINOBiAaIbHICTh 32 TOBTO-
pHicTb BuHMHeHoro JAisiHHAL E. ®poios, E. Cyxapes, A. [opby3a Takox
BBaXKalOTh, 1[0 MPU TaKil CUTYyallil HeMa€e AOCTaTHIX MiJCTaB AJs BU-
3HAHHA CYKYIHOCTI 3JI0YMHIB, OCKIJIbKM HEOJHOPAa30BO BYMUHAETHCA
OJIHe i Te 3K 3JIOUMHHE MMOCSATaHHS2,

YTiM, i3 UBOro NUTAaHHA NPOTHJEXKHI AYMKHA BHUCJIOBUJIHU
A. ®@. 3enincekui, B. Il. MankoB. 3okpeMma, B. [I. MasikoB BBakag, 1110
BUMHEHE CJIij] KBasidpikyBaTH y BCix BHUNAZKaX SIK peajbHy CYKYyII-
HICTb 3JI0YMHIB, KOJIY OJiHE JiIHHA € TOTyBaHHAM [0 3JI0YMHY, 3aMa-
XOM Ha 3JI0YMH, a iHIle - 3aKiHYeHHWM 3JIOYMHOM i HaBmnakwu. [lpu
IIbOMY NpH KBasidikaliii HacTymHoro cycnizibHO He6e3MeYHoro AisH-
HsI HeoOXiHO 11106 6yJ1a BijoGpakeHa MOBTOPHICTD 37104UHY3. Lle BiH
MOSICHIOE TUM, 1[0 KOXKHE i3 BUMHEHUX JAiTHb Ma€ CaMOCTiMHUH Xapa-
KTep i nignazae nif pisHi crarti KpuMinanbHoro kogekcy. Taka KBa-
Jgidikariisi Ja€ MOKIMBICTb NPU3HAYUTH BUHHOMY [TOKapaHHS 32 KO-
’KHe JIiTHHA OKpeMO 3 ypaxyBaHHAM CTyIleHd BUMHEHOTO 3JI0UMHHO-
ro HaMmipy Ta OpUYMH, 3 KUX 3JI0YUH He OYJIO J0BEeJEHO 10 KiHIld, a
TAaKOX XapaKTep CHiBy4acTi y BUMHEH] 3/I04MHY, TOOTO NPU3HAYUTU
Mipy IOKapaHHA 3a CYKYIIHICTIO 3JI0YHHIB.

HaBejieHa moswulis mo/i0 KBasidikalii moBTOPHOCTI TOTOX-
HUX 3JI0YMHIB BUJIAETbCSA CYMHIBHOIO, ajike popmysa kBasiidikarril

1 Bsiym M. . TloHATHe M TPHU3HAKK COBOKYTTHOCTH NpecTytienuit / M. U. Baym //
Bomnpocsl yrosioBHoro npasa v nponecca. — Pura : SMHATHE, 1969. - C. 41.

2 ®posioB E. COBOKYNIHOCTb M NMOBTOPHOCTb NPeCTyIJIEHUH, MOCATA0LINX
Ha oAiuH 06'bekT / E. ®posos, E. Cyxapes, A. 'op6y3a // CoBeTckast I0CTULUSA. —
1979.-Ne 4.-C.6.

3 MankoB B. Il. COBOKynHOCTb NpecTyMJeHU: BONPOChl KBaJIUPUKALUU U
Ha3HaueHHUs HakaszaHus / B.Il. MankoB. - Kazaub : U3a-Bo KasaH. yH-Ta, 1974. -
C.201.
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3 MOCUJIAaHHAM Ha BiJINOBiAHY YacCTHHY CTATTi, 1[0 NepeadayvaE mo-
BTOPHICTB, He € YHiBepCaJlbHO, OCKIJIbKU:

- He Bci ctaTTi Oco6s1MBoi yacTuHu KK MicTaTh kanidpikywouy
03HaKy «IOBTOPHICTb», BHACJIJOK 4YOrOo BOHA CTOCYETHCA JIUILIE
OKpeMHUX KpUMiHaJbHO-IIPAaBOBUX HOPM;

- IPONOHYEThCA KBasipikyBaTH 3a OJHi€I0 HOpPMOWO JiHLIe
3aKiHYeHi TOTOXHI 3JIOUMHH, & CTOCOBHO 3aKiHYE€HOr'o 3JIOYUHY Ta
roTyBaHHS YM 3aMaxy Ha 3JIOYWH ab0 BUMHEHHs Horo y cniByvacTi i
3aKiHYeHUX 3JI0YHHIB, nepeabayeHUX Pi3HUMU YACTHUHAMM OJHI€l
CTaTTi, — 3a IpaBUJIaMU CYKYIIHOCTI 3/104MHIB;

- Taka KBaJsidikallis He BiZjTOBiJla€ MPUHI[MIIAM MOBHOTH, iH-
JUBilyaJbHOCTi, 06’€KTUBHOCTI, TOYHOCTI Ta CIpaBe/JINBOCTI KpHU-
MiHaJIbHO-IIPABOBOI OL[iHKY;

- MIOCMJIAaHHA Ha KBalidikyrouy 03HaKy «ITOBTOPHO» He Jja€
niZiIcTaB BBAXKATH, 1[0 BYMHEHI [JliTHHS YTBOPIOIOTH ABa a60 Gijibie
3JI0YMHIB, a/ke dopmysia kBasidikalii MiCTUTb MOCUIAHHA JUIle
Ha neBHY YacTUHy oJiHiel ctaTTi OcobsnBoi yactuHu KK Ykpainy, a
KO’XHa oKpeMa yacThHa ctaTTi Oco6snBoi yacTuHu KK YkpaiHu
nepei6avyae BYNHEHHS OJTHOTO 3JIOUUHY.

Jlpyra nosuiis o0 BUpillleHHs MUTaHHA KBastidikalil moBTop-
HOCTI TOTOXKHHX 3JIOUHHIB MOJIATAE B TOMY, 1[0 JIBA i O1/IbIIIe 3aKiHYeHUX
3JI0YHMHIB, Tepei6ayeHrX OJIHUM i TUM K€ OCHOBHUM CKJIa/IOM 3JIOYUHY,
NoTpi6HO KBaTidiKyBaTH 3 MOCKU/IAHHSIM Ha BiJIMOBIZHY CTaTTIO, KOTpa
nepeabavae BiJNOBIJabHICTD 32 NEPIIMH 3JI0YMH, Ta BiANOBiHY Yac-
TUHY CTaTTi, 1[0 nepeabdavyae KBaaidikyrody 03HaKy «IOBTOPHO». Taky
NO3ULI0 MiATPUMYIOTb B OCHOBHOMY HAyKOBL, SIKi JOCJIi/PKyBa/IU 11eB-
Hu# Buj 3y04nHiBL llle B nepiog aii KK 1960 p C. B. Bopoain nporo-
HyBaB KBaJipiKyBaTH MOAi6HI BUMAAKH 3a CYKYNHICTIO 3JIOYUHIB,
nepeabadeHux 4. 1 (3a mepuiyii 3J104MH) Ta 3a 4. 2 (3a Apyruu 3Jo-
4yrH)2. KoxXeH 3/7104MH, IKUH € eJleMeHTOM MOBTOPHOCTI, KBalidiky-
€TbCA OKpPEMO, IPUYOMY APYTrUH i BCi peliTa — 3 BpaxyBaHHAM HasiB-
HocTi moBTOpHOCTI. Hanpukiaz, 4. 1 ct. 185; 4. 2 cT. 185 KK Ykpainu.

1 BopoauH C. B. KBanudukauus npectynnenuit npotus xkusnu / C. B. Bopo-
JuH. - M. : lOpug. nut., 1977.-C. 116-118.

2 YrosoBHoe npaBo. YacTb O61as: yuebHuk / H. U. 3aroposnukos, C. B. Bopo-
auH, M. U. SIky60BuY u fip.; oA peA.: JI. A. EBcturneeBoi, I'. K. BosibiiakoBoit. -
M. : IOpug. nut., 1966. - C. 384.
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[. C. TulkeBUY, IKUI BiZICTOIOBAB JAOMIHYIOUMH MiJXiJ A0 KBa-
Jidikanii JaHol cuTyarlii, KOHCTATyBaB, IO CYJIA YacTO KBaTiiKyIOTh
Jlii cy0’eKTIB He 32 YACTHMHOIO CTATTI, IKA MICTUTb 03HAKY «BYHHEHHS
3JI0YMHY IIOBTOPHO», A 3a CYKYIIHICTIO 3JI04MHIB. BogHO4YaC BiH BUCIIO-
BJIIOBAB N0GOIOBAHHS LIO/I0 MOUIMPEHHS TAKOI MPAKTUKU V 3B'SI3KY 3
NPUKHATTAM noctaHoBHU [lnenymy Bepxosnoro Cyny CPCP Big 31 iunnsa
1981 p. «IIpo npakTUKy NpuU3HAaYeHHS MOKapaHHA MpPU BYMHEHHI Ki-
JIbKOX 3JI0YMHIB Ta 3a KiJIbKOMa BUPOKaMM», ¥ SIKIA HaroJIolyBasocCh,
110 NpaBHWJa CYKYIHOCTI 3JIOUMHIB MalwTb 3aCTOCOBYBAaTUChb i IIpH
BYMHEHHI KPUMiHa/IbHO KapaHUX JlisiHb, llepe/ibayeHrX Pi3HUMH Yac-
TUHaMHU (yHKTaMHM) Tiei camoi craTTti KK

[Ipo6sieMHicTh cuTyalil, U0 PO3IJ/SJAETHCS, CTajla OYeBU/I-
Hoto nicag npuiiHaTTa KK 2001 p., cT. 33 KOro MiCTUTh BU3HAY€EH-
HA CYKYIHOCTI 3/104MHiB. lle BU3HaYeHHA OXOILIIOE i CUTYyalii, npo
AKi Unioca B LUTOBaHiM nmocraHoBi [lnenymy BepxoBHoro Cyay
CPCP. OTxe, B cuay npsimoi BKasiBku 3akoHY (cT. 33 KK Ykpainu)
BUIAJIKU, KOJU 0c06a BUMHSE JjBa KOPUCIUBI 3JI04MHU MIPOTH BJIa-
CHOCTi OJJHOT'O BH/Y, KOXKEH 3 SIKUX caM M0 cob6i He MiCTUTh 06TH-
»KYIOUMX 06CTaBUH (HampUKJIaZ, ABi KpaJiKku), aii ocobu ciif kBa-
JidikyBaTH 3a CyKynHicTio cTaTell (y HaBeJeHOMY NpUKJIaAi - 3a
4.1 ct. 185; 4. 2 cT. 185 KK Ykpainu), OCKiJIbKY Iii 3JI0Y4UHU Nepej-
6ayeHo pi3HUMM YacTHHaAMHM oJiHiel craTTi KK.

A. A. CTpmkeBCbKa BBAXKAE€, 10 y LIbOMY BUIIaJKy, 04€BHUJHO,
He MOXXHa F'OBOPUTH, 1110 0c06a BUMHUJIA JBa a60 6isblile 3/10YKHIB,
nepesbayeHuX Ti€w caMol0 4acTHUHOWO cTaTTi Oco6/MBOI YaCTUHU
KK, ocKiJibK{ nepiyi i3 BUNHEHUX 0CO6O0I0 3JI0YMHIB HE MAE XKO/I-
HOI 3 KBa/ipiky0unxX 03HAK, a APYTUH, K | HACTYIHI 3JI0YUHH, MaE
KBaJiQiKylouy 03HaKy «MOBTOPHO»Z TakuUM 4YHMHOM, HJETbCs MpPO
BUMHEHHS 0C06010 /IBOX ab0 6iJibllle 3JI0YUHIB, NepesibadyeHux pi3-
HUMU YacTUHaMU ojiHiel ctaTTi Oco6snBoi yactunu KK: nepuiuit

1 Tumkesud Y. C. YrosoBHasA OTBETCTBEHHOCTh 3a MOCAraTe/JbCTBA Ha CO-
LHanucTHyeckyto coocTrBeHHocTh / Y. C. TulikeBHUY. - MUHCK : YHUBEPCHUTETC-
koe, 1984. -C. 98-99.

2 CtprxeBcbKa A. A. Jleaki NUTaHHA IOBTOPHOCTI, CYKyITHOCTI Ta peLiUAUBY
3/7104MHIB 3a KpuMiHasbHUM KojekcoM Ykpainu 2001 p. / A.A.CtpikeBcbKa //
3akoHOoAaBcTBO YkpaiHu. HaykoBo-npakTuuni koMmeHnTapi. - 2002. - Ne 3. -
C.112-116.



172 KBATI®IKALUIA NMOBTOPHOCTI 31TOYNHIB

3JI0YMH - 6e3 KBaJlidikylouuX 03HaK (OCHOBHUM CKJIaJ), HACTYIHUHN
(nactynHi) — kBasidikoBaHuM ckaj. TyT Mae Miclle CyKyIHICTb 3J10-
YHHIB, @ TOMY i J1ii BUHHOI 0COOM MOBHHHI KBasTipiKyBaTHCS 3a MpaBU-
JiaMy, 3a3HadyeHUMH B 4. 2 cT. 33 KK Ykpainuy, a came: KoxeH i3 BUMHe-
HUX 3JIOYMHIB HiJiIirae okpeMilt (camocTiliHii) kBasti¢ikanii 3a Biamo-
BiZiHOIO YacTHHOIO cTaTTi Oco6smBoi yactTuHu KK Ykpainu.

C. B. bopoiiH nponoHye po3raa/aTy K CYKYNHICTb 3JI0YMHIB
NOBTOPHE BUMHEHHSI BOMBCTBA 6€3 OOTSKYUYUX 00CTAaBUH, SIKIIO
3a nepiie BOUBCTBO 0co6a He OyJia 3acy/pKeHa, KBasidikyrwouu nep-
mui 37104uH 3a cT. 103 KK PCOCP (B6UBCTBO 6€3 00TSIKYHOUYHX 06-
CTaBUH), a Apyre - 3a 1. «u» cT. 102 KK PCOCP (B6uBCTBO npH 06-
TSKYIOUUX 06CcTaBUHaAx)!

[IpoTe i Taka ¢opmyna kBanidikarii He Bimobpaxkae Bcix da-
KTUYHO BUYMHEHHX 0CO0O0I0 3JIOYMHIB. Y pas3i BUMHEHHSI 0CO00I0
TPbOX i GisiblIEe 3/I04UHIB, BUNHEHE HE OTPUMYE HaJIeXKHOI KBasTidi-
kauii. BigmosigHo g0 dopmysnu kBastidikariii, 110 peKOMeHIyEThHCS B
HAyKOBUX NpalfX, BYNHEHHS TPETbOrO | HAaCTYIHUX 3JIOYHMHIB He
BifloGpaka€eTbcsl, a/pKe 3amponoHoBaHa ¢opMysa nepejbayae Bi-
JIoGpakeHHs JIMIIIe MepLIoTo JAisTHHA Ta APYroro 3 NOCUJIAaHHIM Ha
KBaTiQiKyl04y 03HAKy «IIOBTOPHO», sIKa OXOIIFDE BYMHEHHS BCiX
HAaCTYIHUX TOTOXXHUX 3JI0UYHUHIB.

€ 1mwe oAuH miAxiz, 3a IKUM KBastidikallisi 3JI04MHY SK MOBTOP-
HOI'0 OXOIIKOE | BAMHEHHS NONepe/iHiX 3/I0YMHIB — OKpEMO BOHHU He
KBaJliQiKylOTbCs. 3JI0UMHY, SIKI CTAHOBJATH COOGOI0 eJIeMeHTH IOo-
BTOPHOCTI, Mi/I/IATal0Th OKpeMil kBasidikariii siuine B TakKUX BUMAJ-
Kax, KOJIM BOHY OJJHOPIiHI, MalOTh Miclle pi3Hi cTafii BUMHEHHS 3J10-
YUHIB, AKIO 0c06a NMepUINi 3/I0YHH BYMHUWIIA Y CMiBYy4YacTi, a iHIIHH
oaHoocioHo. Tak, 10. IOmKoB 3a3Havae, 1110 KOXKHa YaCTHHA CTaTTi €
OKpPEMHUM CKJIaJIOM 3JI0YMHY, a NlepeibayeHHs LUX CKJIAJiB 3/104YMHY
B O/IHiM cTaTTi MOXKHA MOSICHUTH iX CXOXKICTIO Ta MPUHLUIIAMU MOGY-
JoBu Ocob6sinBoi yacTrHU KK2,

1 BopoauH C. B. KBanudukauus npectynnenuit npotus xku3nu / C. B. Bopo-
JuH. - M. : lOpug. nut., 1977.-C. 117-118.

2 HOwkoB 0. H. MHOXeCcTBEHHOCTb MNPECTYIHbIX JAesHUI: BOMNpPOCHI
KBaJMUKALUU NpPeCcTyNJeHUH U Ha3HAaYeHUs] HaKa3aHus: aBToped. AMUCC. Ha
COMCKaHHe y4eHOH cTemneH. KaHA. opu/j. Hayk / 10. H. lOmkoB. - CBepA/10BCK,
1974.-C.5.
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B. M. KyzapsiBLeB BKasye, 1110 y BUNAJKaX, KOJU NOBTOPHICTh
yTBOpeHAa He TOTOXHUMH 3/JI04MHAMHU, BOHA 36ira€Tbcs i3 CyKymHi-
CTIO 3JIOUMHIB, i 11i ZisHHA KBalidiKyThCs iHakIiel, To6To 3a npa-
BUJIaMU peaJIbHOI CYKYITHOCTI 3/104YHHIB.

Taka mosuliiis TeX BUAAETHCA HENIPAaBUJIBbHOIO, OCKIJIBKU OZJHE
MOHSTTS «IIOBTOPHICTH 3JIOYHMHIB» Bio6paka€Tbcs pisHUMHU dop-
MyJaMu KBasidikarii, a came: TOTOXHI 3/I04MHU KBalipiKyrOThCA
3a YaCTHUHOIO Jpyrolo CTaTTi, a Y BUNAAKY BUMHEHHS OJHOPIJAHUX
3JIOUMHIB - 3a CYyKYIHICTIO CTaTeMu.

Caig, 3a3HAYUTH, L0 OCOGJIMBICTIO MOHSATTS MOBTOPHOCTI fK
kBaJipiKyr04oi 03HAKH € Te, 1110 BOHA BKa3ye Ha 3B’I30K MiX JlifH-
HSM, sIKe OI[iHIOETbCS I[i€l0 HOpPMOMW, 1 AiAHHAM (IiAHHAMH), 110
BUMHEHI paHille. BcTaHOBJIEHHs xapaKTepy LbOTO 3B’sI3KY Bif0-
Opaka€ HOpMa, L0 OLiHIOETHCS, aJie I HOpMa He OLHIOE momnepe-
JHIX [isTHb SIK 3JIOUMHIB, a JIKIlle BKAa3y€E Ha Te, 1[0 BOHU OYJIU BYU-
HeHi i He BTpaTWJM KpUMMiHaJbHO-NIPAaBOBOIO 3HAaYeHHs, ToMy ¢o-
pMyJia kBasidikarllii MIOBUHHA MiCTUTH MOCUJIAaHHSA Ha MEPIIUN 3J10-
YUH, [06 BKA3aTH HA HOro KpUMiHa/IbHO-NPABOBY OLIiHKY. Bifinogi-
JIHO, BUMHEHHs JBOX 1 Oijibllle 3JIOYMHIB Ma€ 6YTH BijoOpaKeHO y
dopmysni kBasidikanii Tak, 106 6yJI0 3pO3yMiso, 110 0co6a BYNHHU-
Jla iBa i Gijibllle 3JIOYMHU B Pi3HUH Yac, 3a KO/IeH 3 SIKUX Ii He Mpu-
TATaJIM 10 KpUMiHaJbHOI BignoBigasbHOCTi. ToMy moTpi6bHO mif-
TPUMATU NPUXUJIBHUKIB TAKOI MO3ULii, [0 BCi 3JI04UHH, AKiI BUU-
HeHi, Heo0XiIHO KBaTipiKyBaTH KOXKEH CaMOCTIMHO, TOOTO CKiJIbKU
$aKTUYHO BUMHEHO 3JIOYMHIB - CTIJIBKU K 1| MOBUHHO 6yTH 3a3Ha-
YyeHo cTaTel (yacTuH ctaTelt) y dopmyi kBaridpikaniiz.

He motpumyeTbcs equuHoi mo3uuii 3 npuBoAy Kpasidikaii
NOBTOPHOCTI 3/104MHIB i BepxoBHui Cyn YkpaiHu, y mocTtaHoBax
SIKOTO € HM3Ka CyllepeujJuBUX, PparMeHTapHHUX, HEeNOCJiJOBHUX
[0JI0KEHD, AKi CTOCYIOThCA KPUMiHAJIbHO-IIPABOBOI OL[iHKU IIOBTO-
PHOCTI 3J/104MHIB. lle 06’€KTUBHO MOPOKYE IJIOpPaIi3M AYMOK Ta

1 KygapsBueB B.H. O6mas Teopusa KBaaudUKalMW MNpecTyIIeHUH /
B. H. Kyapsasues. - 2-e usg,, nep. u gom. - M. : Opucts, 1999. - C. 267.

2 HaBpoubkuit B.0. OcHOBM KpHUMiHa/bHO-IpaBoBoi KkBajidikanii /
B. 0. HaBpoupbkuil. - K. : IOpinkom InTep, 2006. - C. 362; ®picIl. JI. Kpumi-
HaJIbHe NpaBo YKpaiHW. 3arajbHa yacTHMHa: HaBy. moci6. / II. JI. ®pic. - K. :
LenTp HaBy. jiT., 2004. - C. 217.
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pexkoMeHJalill, 110 He CIpPUS€E OJHAKOBOMY i TOYHOMY 3acCTOCY-
BaHHIO KDMMIHAJIBHOTO 3aKOHY IPAaBOOXOPOHHUMHU OpraHaMH.

[ToctaHoBu I[lnenymy BepxoBHoro Cyay YkpaiHu € po3’sic-
HEHHSIMHM, B AKHX IOJAHO TJIyMauyeHHS KpHUMiHa/IbHO-NIPaBOBUX
HOPM 1 fIKi OpIEHTYIOTb CyZ0BY NPAKTUKY Ha IpaBUJIbHE 3aCTOCY-
BaHHA YMHHOTO 3aKOHOZaBCTBa. IIlo cTOCYETHCA NOBTOPHOCTI 3J10-
yuHiB, To [lnenym BepxosHoro Cyay YkpaiHu posrisapae ii y JBox
acrnekTax: Mo-1epiie, po3’sICHIOE MOHSTTS MOBTOPHOCTI 3JI0YHHIB, a
no-apyre, opMysiroe npaBuJia KBajidikallii TOBTOPHOCTI 3/104HHIB.
[lnenym BepxoBHoro Cyay YkpaiHM NMOBHHEH BiJIMOBiAaJbHO Mif-
XOJUTH J10 PO3'ICHEHHS KpUMiHa/IbHO-NIPAaBOBUX HOpM. [Ipu 1jboMy
y CBOIX IIOCTAaHOBaX BiH Ma€ po3’sCHIOBAaTHU caMe CylepedsuBi Mmu-
TaHHS KBaJsi¢ikalii 3J104MHIB, OCKIJIbKM B YNHHOMY 3aKOHO/JaBCTBI
npaBuJa KpUMiHaJbHO-PaBOBOI KBaJsidikalii 3arasom, i KBamidi-
Kaljil NOBTOPHOCTI 3JI0YMHIB 30KpeMa, KOJHUM YMHOM He perJia-
MeHTOBaHO. OpHak mno3ulisa [lnenymy BepxoBHoro Cyay YkpaiHu
moA0 KBasidikaiil NOBTOPHOCTI 3JI0UMHIB € HENMOCiJOBHOMW i cy-
nepe4/irBol0. Tak, 00 OJHUX KaTeropi 3JI04WHIB BUILUH CYJ0-
BUH OpraH Jiep>aBd BBaXKAa€ HeOOXiJHUM OKpeMo KBasidikyBaTu
KO>XHUU 3JI04UH, IKUH BXOJUTh Y NOBTOPHICTD, B iHIIMX *Ke BUNAJ-
KaX peKOMeH/Y€ OLiHIOBaTH BCce BUYMHEHE SIK MOCSATaHHs, epefda-
yeHe ofHielo ctaTTero OcobmBoi yacTuHU KK.

Hanpuxksnag, 3riiHo 3 1. 15 [ToctanoBu [lieHyMmy BepxoBHOTO
Cyny Yxkpainu Big 26 kBiTHA 2002 p. N2 5 «IIpo cy/10By NPaKTHKY Y
cnpaBax Npo XabapHULTBO»! MOBTOPHICTIO OXOMJIIOKTLCS K Iep-
UM, Tak i HACTYNHI 37104MHH, TOMY KBasipiKyBaTH nepuui i3 HuX
JloaTKOBO Iie ¥ 3a 4. 1 cT. 368 unu 369 KK Ykpainu He noTpi6Ho. le
He CTOCYETbCS THX BUNAJKIB, KOJIU OJ(Hi 3JI0YMHU Oy/IM 3aKiHYEeHU-
MH, a iHIIi - Hi, i BUMaAKiB, KOJIM 0coba OJHi 3JIOUMHU BYMHHJIA K
BUKOHAaBellb, a iHIIIi - SIK opraHizatop, niz6yproBad abo MoCOGHHUK,
OCKIJIbKY He3aKiH4YeHi 3JI0UMHH i 3JI0YUHH, sKi ocoba BUMHUJIA He
sIK BUKOHaBellb, TIOBUHHI 0/lep)KyBaTH OKpeMy KBasidikaiiito 3 mo-
CUJIaHHAM Ha BiJIOBiZiHY YacTHUHY CT. 15 uu cT. 27 KK Ykpainu.

1 TIpo cynoBYy NpaKTHKY B CpaBax Ipo XabapHUITBO: NocTaHoBa [lineHyMy
BepxoBHoro Cyay Ykpainu Bif 26 kBiTHA 2002 p. // OpuanyHuil BicHUK. —
2002. - Ne 28.-C. 21.
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OpHodacHe oJiepKaHHS CIYKO0BOIO 0C060I0 Xabapa Bij ae-
KiJIbKOX 0Ci0 HaJIeXXUTb KBaTidiKyBaTH SIK BUMHEHE MOBTOPHO TOJ],
KOJIY BiH JA€TbCS 32 BYUMHEHHS [Iikl B iHTepecax KOKHOI 0cobH, siKa
Jlae xabap, a ciay:x6oBa ocoba yCBiZJOMJIIOE, L0 OJlepXKY€E HOTo Bif
JIeKiJIbKOX 0cio.

llle no npuitHaTTA HoBOI [locTaHoBHU IleHyMy BepxoBHOro
Cyny Ykpainu Bif 6 sncronaga 2009 Ne 10 «IIpo cynoBy npakTUKy
y cOpaBax MpO 3JIOYWHU NPOTH BJIACHOCTI» BHUNAJKHW BUYMHEHHSA
BUHHOIO 0CO600 JEKIJIbKOX 3JI0YMHIB, mepeabayeHUX OJHi€w0 i3
BKa3aHUX cTaTed (mepesiveHi craTTi, ki BiAmoBiAawTh craTam
185, 186, 189, 190 KK 2001p.), ii xii, 3a BigcyTHOCTi iHIIMX KBaJIi-
bikylouux 03HaK, HaJeXuTb KBaJidikyBaTH 3a 4. 2 Tiel uM iHmol
crarTi. JlogaTKkoBO KBasiQiKyBaTH MepIlivil 3JI04vH Lie i 32 4.1
KOHKpeTHOI cTaTTi He moTpi6HO. AHaJOTiYHI 3a 3MicTOM po3’sc-
HeHHS HaJaBaJiu Moo KBajidikallii moBTopHOro po36oro. Jiuiie B
pa3si BYMHEHHA [EKIJIbKOX IOCAraHb Ha IPUBATHY BJIACHICTb
Pi3HHMMU crioco6aMu MePHIMM 3JI04UH (32 BiJICyTHOCTI iHIIUX KBaJIi-
¢bikyoYHMX 03HAK) HaJeKUThb KBasidpikyBaTh 3a 4.1 BigmoBigHol
CTaTTi, a iHIIi, AKi BUNHEHO MOBTOPHO, 3a 4. 2 BiAMOBiAHUX cTaTel
KK Ykpainu.

OpHak, cboroZiHi y pasi BUMHEHHS JEKIJIbKOX NOCATaHb Ha BJia-
CHICTb MePIIMH 3JI0UMH 32 BiICYTHOCTI iHIIMX KBaTipiKyroUnx 03HAK
HaJIeXXUTb KBalidikyBaTH 3a 4. 1 BiimoOBiHOI cTaTTi, a iHII, SIKi BYUU-
HeHi MOBTOPHO - 3a iHIIMMM YacTUHAaMHU BifioBiAHMX cTaTer KKL.

OT1xe, xabapHunTBo [lienym BepxoBHoro Cyay YkpaiHu pe-
KOMeH/lye KBaJIipiKyBaTH JiMille 32 YaCTUHOIO CTATTi, KA nepejoa-
ya€ NOBTOPHUHM 3/7104MH. Taka kBasidikalis BiOyBaeTbcs Julle y
BUINa/|KaX, KOJIK 3JI0YUHH, 1110 HaJIexkaTb [0 TOBTOPHOCTI, BCi € 3a-
KiHYeHi 4M BCi € 3aMaxaMH Ha 3/I04MH ab0 roTyBaHHSM [J10 HbOro. B
IHIIKUX BUNAJKax, KIIO OJWH 3i 3JI0YHMHIB € 3aKiHYeHUM, a iHIIUH —
3aMaxoM (ab60 HaBNaKu) Ta BUMHEHHSM OKpeMHUX JisiHb Yy CIliBy4ac-
Ti, BUMHEHE NPOMNOHYE KBaJidpikyBaTH OKpeMoO, 3a BiANOBiAHOIO
YacTHUHOO ojHiel i Tiei x ctaTTi KK Ykpainu.

11Ipo cynoBy NpakTUKY y ClipaBax Ipo 3JI0YMHHU IPOTHU BJIACHOCTI: IOCTa-
HoBa [lnenymy BepxoBHoro Cyay Ykpainu Bif 6 sucronaga 2009 p. // BicHuk
BepxoBHoro Cyay Ykpainu. - 2009. - Ne 12. - C. 9-16.
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Kouu iiieThbcst mpo 3/I04MHM NPOTH 0cobu, To [lieHyMm Bepxos-
Horo Cyay YKpalHU 3aiiMa€ iHIy MO3ULiI0 — KOXKHE TIOCATaHHSA KBaJli-
¢ikyeTbcs okpemo. B 1. 6 [loctanoBwu Big 30 TpaBHs 2008 p. N2 5 «Ilpo
Cy0BY IPAaKTHKY Y CIIpaBax Npo 3/I04MHU IPOTH CTATEBOI CBOOOAU Ta
CTaTeBOI HEJJOTOPKAHOCTI 0COOU»! 3a3HAaYEHO, MPYU BYNHEHHI JIBOX a60
OlIblIe 3rBa/ITYBaHb UM HACWIbHUIILKHUX 33JI0BOJIEHb CTATEBOI MpH-
CTPAcTi HEMPUPOJHUM CIOCOOOM, BiJIOBIIANBHICTD 3a sIKi Hmepenba-
YeHa Pi3HUMH YacTHHaMH CT. 152 a6o ct. 153 poro Koaexcy, aii BuH-
HOI 0COOH HaJIEXKUTh KBaJliiKyBaTH 32 CYKYMHICTIO BAMHEHUX 3JI0UU-
HiB. lle mpaBUJIO 3aCTOCOBYIOTH i TOAi, KOJIM MepIIMi 3/I04UH 6YJI0
BUMHEHO 0€3 06TIKYI0UHX 06CTAaBUH, a APYTUi KBaTipiKyeThCs 3a 4. 2
cT. 152 yu 4. 2 ct. 153 KK Jnine 3a o3Hakoro Horo noBTopHocTi. Tak
camo ciif kBatidikyBaTH i Jiii BAHHOI 0CO6H, SIKII[O0 BUMHEHI HElO 3J10-
YUHU MaJIM Pi3HI CTajil, a TAaK0X KOJIM OJJMH i3 3/I04MHIB BOHA BYUHU-
Jla 0/IHOOCOOOBO YM SIK BUKOHaBellb (CHiBBMKOHaBelb), a Y BUMHEHHI
iHIIOrO 6yJ/1a OpraHizaTopoM, miZIdGyproBavyeM abo MOCOOGHUKOM.

Y n.17 TlocranoBu I[lnenymy BepxoBHoro Cyay YkpaiHu Bij,
7 moTtoro 2003 p. N2 2 «[Ipo cynoBy IpaKTHKY B CITpaBax Npo 3JI0UUHU
IPOTHU KHUTTS Ta 3/I0pPOB’sl 0COOM»? 3a3HAYEHO, 1110 KOJIM BUHHUU He
OyB 3aCy/PKeHMH 3a paHillle BUMHeHe BOUBCTBO YU FOTYBaHHS /10 HbO-
ro abo 3aMax Ha HbOTro, HOTro JIii MiJ/IAraloTh CaMOCTIMHINA KBasidika-
1ii, a NOBTOpHO BUYMHEHe BOMBCTBO KBalipikyeTbcsa 3a m. 13 4.2
cT. 115 KK Ykpainu. OxkpeMo KBaslidikyroTbcs AisIHHA 1 y BUNAJKaX,
KOJIM CIIOYaTKy 6yJi0 BUMHEHO 3aKiHUeHe YMUCHe BOUMBCTBO, a OTIM -
rOTYBaHHSA 10 TAKOI'O K 3JI0OYMHY YM 3aMaxy Ha HbOTO.

Otxe, Ilnenym BepxosHoro Cyny YkpaiHu y pasi BUMHEHHH
3JIOYMHIB NMPOTHU OCOOU MPOIOHYE MOCSATAHHSI CTOCOBHO KOXKHOTO
notepnizoro kBanidikyBaTH OKpeMo, IPUYOMY HACTYIHI - 3 ypaxy-
BaHHAM NOBTOpHOCTI. Kosin BUMHEHO xabapHULTBO, [leHyM BBa-
Kae, 1o kBajdidikallisg 3a YacTUHOI CTATTi, 10 Mepeadayae BUM-

1 [Ipo cyAoBY MPAKTUKY y CIpaBax Npo 3JI0YMHU NMPOTH CTaTeBOi CBOGOLU
Ta cTaTeBOi HeJJOTOPKAaHHOCTI oco6u: noctaHoBa [lnenyMmy BepxosHoro Cyay
Ykpainu Biz 30 TpaBHs 2008 p. // Bicuuk BepxoBHoro Cyay Ykpainu. - 2008. -
Ne 7(95). - C. 1-8.

2 [Ipo cya0oBy NIPaKTHKY B CIIpaBax Mpo 3JI0OYMHU NPOTH XKUTTH Ta 3/40pOB’s
oco6u: nocraHosa [lneHymy BepxoBHoro Cyay Ykpainu Bif 7 sitotoro 2003 p. //
BicHuk BepxoBHoro Cyay Ykpainu. - 2003. - Ne 1 (35). - C. 37-42.
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HEeHH{ 3JI0YHHY OBTOPHO, OXOIJIIOE BCi BUMHEHI BUHHUM MOCATaH-
Hs. A. ®. 3esiHCbKUE 0GIPYHTYBaB TaKy KBaJjidikaljito TUM, 110 BO-
Ha MiJIKpec0€e 0COOJMBICTb 0COOH cepeji 06’€KTIB KpUMiHa/JbHO-
npaBoBoi oxopoHU. OJHAK, BUAAETHCS, 1[0 ¥ CBOIX PO3’SCHEHHSX
[lnenym BepxosHoro Cyay YkpaiHu He JOTPUMYETbCSA NMPUHLMUIIB
KpHMiHa/IbHO-IPaBOBOI KBaJidikallii, 1[0 MpU3BOAUTH A0 Pi3HOrO
nigxoAy A0 OLiHKHU CycnisibHO HebGe3NeyHUX NocsAraHb. Tak, y nep-
HIOMY BUIAJIKy NPUHUMIK MOBHOTU KBajidikanil Ta ii iHgUBigya-
JIbHOCTI IPUHHATO /0 YBary, a B iHIIOMY —iX IPOIrHOPOBAHO.

I3 nporo npusoay M. . KopxaHCbKUI BiJI3HAUUB, L0 HEJO-
JIIKM Ta XM6U NMpaBoCyAJs, 0cO6JUBO ¥ chepi 60poTbOU 3i 3/104HH-
HicTi0, i HAMIIKIAJMBII TXHI HAcCJiKM BUSIBJSIOTBCS caMe TaM i
TOA], Aie ¥ KOJIM MOPYyLYIOTbCA NpuHUunul. [IpyHUUNM € JpKepesioM
KOHKPEeTHUX NpaBUJ 3aCTOCYBAaHHA KpUMiHaJbHOTO 3akKoHy. Lli
NpaBuJia BUBOAATHCA 3 IPUHLUIIB, € IX IHTepnpeTaLi€rn y KOHKpe-
THUX CUTYyalisax. BUusB/ieHHs i mOC/IiJ0OBHE JOTPUMAaHHS MPUHIUIIB
kBaJsidikalii Ja€ MOXKJIUBICTb He JIMIe YCYHYTH CyNepevdHOCTi Mixk
pO3’sICHEHHSIMM 3 NPUBOJY KBasidikauii MoBTOPHOCTI 3/10YMHIB,
ajle ¥ CKOPOTUTH KiJIbKICTb TaKUX PO3’ICHEHb, B SIKMX BUKJIJA-
I0ThCSI MpaBUJIa KBastidikanii.

Ananis nocraHoB Ilnenymy BepxoBHoro Cyay Ykpainu noka-
3YE€, 1110 OKpeMo KBaJiQiKyIOThCS 3JI0UMHY, IKi YTBOPIOIOTb MOBTO-
PHICTb y TaKUX BUIIaJax:

- BOHM OAHOPiAHI (HampuK/aJ, meporo pasy BYMHEHO Kpa-
JIDKKY, a BApYyre — maxpaicTBo). KoxkeH i3 Lux 3JI04MHIB mijJisirae
caMocTiliHil kBasidikalii, puyoMy HacCTyHNHUH - i3 BpaXyBaHHSIM
noBTOpHOCTI - 4. 1 cT. 185; 4. 2 cT. 190 KK Ykpainu;

— MalOThb Miclie pi3Hi cTa/ii BUMHEHHH 3JI04YUHIB. Hanpuknian,
OJYH i3 HUX 3aKiHYeHHUH, a iHIIHUHA - NepepBaHUM Ha CTaAii 3aMaxy.
Toai BuMHeHe NpUUHATO KBasipikyBaTH Tak: 4. 2 cT. 15 - 4.1
cT. 185; 4. 2 ct. 185 KK Ykpainu;

- K10 0co6a MeplIrMi 3JI04MH BYMHMJIA Y CHiBy4acTi, a iH-
UM 0JHOOCIGHO, TO BUMHEHe Yy chiBy4yacTi KBalipiKyeTbCS 3 MOCU-
JIAaHHSIM Ha BianoBigHi yactunu ct. 27, 28 KK Ykpainy, a inui 3/10-
YUHU - Jidiie 3a cTaTTaAMHU OcobsinBoi yactuHu KK Ykpainu.

1 KopaHcbkuit M. M. TIpo NpUHLMIM yroJOBHOTO mHpaBa YKpaiHH /
M. Y. KopxaHncekuit // llpaBo Yxpainu. - 1995. - Ne 11. - C. 62.
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Takoro » BUCHOBKY fiiioB i B. 0. HaBpoubkuii, ase y fioro
npandx Le NUTaHHA PO3IJVIAHYTO Jello 3 iHIOoro norasagyl.

Y BKasaHUX BHUINaJAKaX 3abe3MeuyyeTbCsl NPUHLUI TOBHOTHU
kBasidikanii. B ycix iHIIKMX BUNajkax, a caMe, KOJIM Nepiivi i Ha-
CTYIHUM 3JI0YMHU € TOTOXKHi, BUMHeH] 3 oJHi€l i Tiero xk dopmoro
cniBydacTi Ta cHiBy4YacHMKaMH OJHOTO W TOrO CaMOr0 BHUJY, € 3a-
KiHYeHUMU a60 ImepepBaHUMU Ha OJIHAKOBIH cTaAil - BUuMHEHe KBa-
JNi}iKy0Th JHIIe 32 YACTUHOIO CTATTI, fIKa Mepeabayvae Biamosiga-
JIbHICTb 32 MOBTOPHHUM 3JI0YMH, BiZiNOBiAHO, mOBHOTA KBaJidikanii
He JocAraerbcd. [Ipy 1boMy BBaXKa€eTbCH, W0 Ieplle NOCAraHHA
OXOIJIIOETBbCA BKA3iBKOI0 Ha NOBTOPHICTb. Taka mosuuid, AK Bxe
OyJIO 3a3HAYEHO, € CYMHIBHOIO, OCKIJIbKY MePIIOMY MOCSTaHHIO, 10
CYTi, He JJa€TbCS CaMOCTiIMHOI KpUMiHaJIbHO-NIPABOBOI OL[iHKH.

Y niTepaTypi icHye AyMKa, 110 UM He HAWTOJIOBHILIOIO NMpPH-
YHUHOK MiJX0[y, IKOTO AOTPUMYEThCS NPaKTUKA MpU KBamidikaril
[ocAraHb, AKi yTBOPHOIOTH NOBTOPHICTh 3JI04MUHIB, — MiAX0AY, Bif-
MOBIJIHO [10 IKUX OKPEMI eMNi3o/ He MiIAaI0ThCsA CAaMOCTINHIN KBa-
jgidikanii Ta He KBaMiQiKyOTbCS OJJHOYACHO SIK MOBTOPHICTH i cy-
KYIHICTD, € Te, 1[0 Lle He BIJIMBA€E HAa NPU3Ha4YeHHs NOKapaHH4. 3a
KpUMIiHaJIbHUM 3aKOHOM IPU CKJIAJAHHI OKapaHb OCTAaTOYHe II0-
KapaHHA BU3HAYa€TbCA B MeXXaX, BCTAHOBJIEHUX CAHKIL€ CTATTi
Oco6uiuBoi yactunu KK, sika nepesnbayae 6ib11 cyBope MOKapaHHS.
Ille o3Hauag, 110 i Npy caMocTilHiN kBasidikallil oKpeMHUX 3JI04HHIB,
sIKi yTBOPIOIOTH MOBTOPHICTh, i pu KBajidikanii suiie 3a yacTu-
HOIO CTaTTi, 110 nepe/i6ayae BUMHEHHS 3JI0YMHY NOBTOPHO, MaKCU-
MaJibHe MIOKapaHHsI He MOXe IePEeBUIYBATU TOTO, siKe mepejdaye-
He 32 NIOBTOPHE BUMHEHHH 3JI0YHHY.

[ligxin, BignoBigHO A0 fIKOrO KBasidikanis 06yMOBIIOEThCS
MOXJIMBUM IOKapaHHSM, BBaXKA€TbCA He NPHUHUHATHHUM, OCKIJIBKU
Cylepe4uTb IPUHLMUITY 3aKOHHOCTI KpUMiHaJILHO-NIPAaBOBOI KBaJli-
¢ikanii. Came kBasidikallis oKpeMo KOXHOTO 3i 3JI0YMHIB, 110
YTBOPIOKOTH NMOBTOPHICTD, A€ MOXJ/IMBICTb NPU3HAYUTH CIIpaBe]-
JIUBe TMOKapaHHs. A/PKe B TaKOMY BUIAJIKy NMOKapaHHsA OyJe Mmpu-
3HAUeHO OKPeMO 3a KOXKHHUMU 31 3JI0YMHIB, @ HAABHICTb CYKYNHOCT]

1 HaBporpkuii B. 0. OcHoBM KpuMiHasbHO-TpaBoBoi kBastidikarii / B. 0. Has-
poubkuil. - K. : OpinkoM InTep, 2006. - C. 360.
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3JIOUYMHIB pU3Be/ie [I0 TOTO, [0 OCTATOYHE MOKAapaHHs Oy/ie 6ibI
CyBOpe, HiX y THUX BUNAJKaX, AKOM BOHO NMpPU3HAYal0Csd JMlle 3a
oJiHi€elo ctaTTero Oco6MBOI YaCTHUHH.

OTxe, [lnenym BepxoBHoro Cyay YkpaiHu, po3’siCHIOIOYH Mpa-
BWJIa KBalidikalii MOBTOPHOCTI 3/I04MHIB, He 3aBXJU BPAXOBYE I0-
JIOXKeHHs Teopil KpuMiHabHO-IPaBOBOi KBasidikanii. | ockiibku y Bi-
TYHU3HSIHOMY NpaBi npaBuia kBastidikaril He 3akKpinyieHO B 3aKOHi, a
iCHYIOTb 3/1€61/1b1II0TO Y BUIJISAZ{ 3BMYAIB, 1[0 NOOGYTYIOTh cepeji Mpak-
TUYHUX NPAIiBHUKIB i TEOPETUYHUX M0JIOKEHb, TO BUOIp MOTPIOHMX
NOJIOKEHDb YacTO BUKJIMKAE TPYAHOLLL. Y IbOMY BUNAAKY, BUAAETHCS,
noTpi6Ho 3akpinuTy B KK YkpaiHu HalGi/IbI 3araibHi paBu/ia #oro
3aCTOCYBaHHS. [1eThCs PO LOMOBHEHHS KPUMIHAJIBHOI'O 3aKOHY PO3-
JIiJIOM, IPUCBSIYEHUM KPUMiHA/IbHO-TIPABOBil KBastidikariii, mo 3Ha4-
HO [103BOJINTb CKOPOTUTHU KIJIBKICTb BUNAJKIB HENPaBUJIbHOI KBaJli-
¢ikanii, mosieruMTh BUABJIEHHS Ta YCYHEHHS HeoJIKIB y 1iiHl cdepi.

[Tiz kBaTipiKy04010 03HAKOIO «ITOBTOPHO» PO3YMIlOTh i 3/71049H-
HHY, 3a sIKi 0cOOY He MPUTATHEHO JI0 KpUMiHa/IbHOI BiZIOBiAaIbHOCTI, i
3JI0YMHH, 3a SIKi 0c0b6a NPUTAraaach 0 KpUMiHaJIbHOI BiZiOBiAaIbHO-
CTi, aJle CyIUMICTb He 3HATA i He TorauieHa y BCTaHOBJIEHOMY 3aKOHOM
nopsgky. ToMy MOoTpiGHO PO3IJISHYTH BUINIAAKHK KBasidikaril moBTop-
HOCTI 3JIOUMHIB, sIKa MOB’sI3aHa i3 3aCyPKeHHSIM, TOOTO PelUAUBY. Y
LbOMY pasi cJIiJf HaZlaTh KPUMIHa/IbHY NIPABOBY OLIHKY JIMLIE JPYTrOMY
3JI0YMHY, OCKIIbKY MepUIUi 3/I04MH, 3a IKUNA 0coba 6yJia 3acy/pKeHa,
BXXe OTPHMMAaB CBOIO OLIiHKY Y BUPOKY cyay. [Ipu kBanidikauii peruu-
By HEOOXi/IHO KepyBaTHUCSA TAKUMU IPaBUJIAMU:

1) BCTaHOBUTH, 1[0 0C06a BYMHUJIA HOBUH 3JI0UMH Y Mepiof
nic/1s BCTYIy BUPOKY 3a paHillle BAMHEHUH 3JI0YMH 1 10 OraleHHs
a60 3HATTA CYAUMOCTI 32 HbOI'O;

2) 37104MH KBasidiKyeTbcs 32 KBaMiQiKyr0400 03HAKOM Bif-
noBigHoi ctaTTi Oco6smBoi yacTuHu KK;

3) aKuio 3JI04MH OYB He3aKiHUeHUM, KBasidikallis moBHHHA
3fiicHoBaTucs 3a 4.1 cT. 14 KK Ykpainu (rotyBaHHs) abo 4acTHu-
Hamu 2, 3 cT. 15 KK Ykpainu (3amax) i 3a kBasidpikyo4or 03HaKOI0
peunaus 1iei cratTi Oco6auBoi yactunu KK (4. 3 cT. 296 KK);

4) gk ocob6a BUMHUJIA 3JI0YHMH K OpraHizaTop, miabypro-
Bay a60 NOCOOHUK, KBasidikalis 3/1iiCHIOETbCA 3a YacTUHAMHU 3, 4, 5
cT. 27 KK Ykpainu i 3 kBasipikyouow 03HAKOW «peluIuB» Iiel
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crarTti Oco6smBoi yactuHu KK Ykpainu. To6To Heo6XilHO Bpaxy-
BaTu noJioxkeHHs KK npo crazii BuMHeHHs 3/104MHY, GOopMy CIIiB-
y4acTi Ta BUJ, cliiBy4yacHHUKal.

[leHiTeHjapHUH pellUAUB MA€E Miclie 32 YMOBH, 1110 HOBUH 3J10-
YUH BUMHEHO Iifi 4yac BiZ0yBaHHs MOKapaHHS 3a paHille BUMHEHUH
3JI04YMH, IPUYOMY Iie Nepef0avyeH0 3aKOHOM SIK O03HAKa CKJIaJly 3JI0-
4uHy. /14 NeHITeHjapHOro peluIuBY XapaKTepHe BYMHEHHH 3JI04H-
HY B Iepio/] BiiOyBaHHS MOKapaHH:A Y BU/i 1030aB/IeHHS BOJI, TO/i K
JUIS1 CelliaJIbHOTO — CYAUMICTb He 3a OyAb-IKU{ 3/I04UH, a 33 3JI04UH
neBHoro BuJy. [leHiTeHLilapHUi peliiMB BUCTYIIAE€ 03HAKOIO OCHOB-
HOTO0 CKJIaZy 3/I04UHY. J[UCNIO3ULlis CTaTTi HOBUHHA MiCTUTH BKa3iBKY,
1110 3JI0YMH BUMHSAETHCS MiJl Yac BiAOyBaHHS OKapaHHs ¥ BUI 1036a-
BJIEHHS BOJIi. fIK MMpaBUJIO, 1ie BKa3iBKa Ha Cy6’€KT 3/I0UMHY, AKUM BU-
cTymnae ocoba y nepios BifibyBaHHA nokapaHHsA. Hanmpukiag, ct. 390-
394 KK YkpaiHu MicTATb BKa3iBKU Ha TaKUM Cy0 €KT.

KBanidikalis meHiTeHIliapHOTO penUUBy B LiJIOMy 37iiic-
HIOETbCA K i 3arasibHOro. Heo6xiziHo: 1) BCTAaHOBUTHU Te, L0 3JI0-
YHMH BYMHEHUH 0€06010 B Nlepio/, Bij0YBaHHS NOKapaHHS 3a paHille
BUMHEHUH 3JI0YUH; 2) NiTBEepAUTH 3aKOHHICTb MPU3HAYEHHS 0CO-
01 mokapaHHS#, B nepio/ Bij0yBaHHS KO0 BOHA BYMHUJIA 3JI0YHH.
TyT BaXKJIMBO MaTH Ha yBa3si, 110 KpMMiHa/IbHA BiANIOBIJa/IbHICTD 3a
3JI0YMH, IKMU CTAaHOBUTD NEHiTeHIiapHUI peluJHB, MOXe HacTa-
BaTHU JIMILEe TOJI, KOJIM 0coba nepebyBa€ y Micuax BiZj6yBaHHSA MO-
KapaHHS Ha 3aKOHHMUX HificTaBax. [lnenym BepxoBHoro Cyay Ykpa-
inu y IloctanoBi Bif 26 6epe3ns 1993 p. «Ilpo cy/j0By NpaKTUKY B
CIpaBax IpoO 3JIOYMHH, NOB’sI3aHi 3 MOPYUIEHHSIM PEeXUMy Binby-
BaHHS NOKapaHHS B MicCIIX N036aBJIeHHSI BOJIi» 3a3HAYMB, SKIIO
0co6a, sKa, HaNpHUKJaJ, He3aKOHHO Io36aBjeHa BoJi, 3JiHCHIOE
BTeuy i3 3aCTOCYBaHHSM HAaCUJIbCTBA HaJl BApTOIo, TO ii il kBasridi-
KYIOTbCSl 32 BiZJIOBIJHUMU CTATTSIMM NP0 3JIOUMHHU NPOTH 0COGU;
3) kBasnipikyBaTU HOBUM 3JI0UMH — BCTAaHOBUTHU HAsIBHICTb 03HAK
CKJIaJly MPOCTOTO 3JI0YMHY, KBaslidikyroui Ta 0cob6uBO KBalidiky-
104i 03HaKH, BpaxyBaTHu nosioxkeHHs1 KK npo craaii BuMHeHHs 3J10-
YHHY, BUJ] CliBy4acHUKa Ta $opMy ciiBy4acTi.

1 HaBporpkuii B. 0. OcHoBM KpuMiHasbHO-TpaBoBoi kBastidikarii / B. 0. Has-
poubkuil. - K. : FOpinkom IaTep, 2006. - C. 379.
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3.2.2.Keasigpikayia 3/104uHi6, 6YUHEHUX 34 HASIBHOCMI «NO8MOp-
HOCmi» ma iHWuX Kea/ighikyouux 03HaK ck1ady 3/104UHY

[liz 4ac posciizyBaHHA Ta Cy[OBOrO PO3I/IAAY KOHKPETHHUX
KpPUMIiHAJIbHUX CIIPaB 4aCTO BCTAHOBJIIOETHCA HAsABHICTb OJHOYAC-
HO KiJIbKOX O3HaK, 3 YpaxyBaHHAM SIKUX AudepeHLiiioBaHO KpUMi-
HaJIbHY BiAnoBifanbHicTh. TYyT BUHUKAE HEOOXiJHICTb PO3IJISAHYTH
nyuTaHHA KBastigikarii y BUNaIKy, KOJIM MOPs/ 3 MOBTOPHICTIO € I1je
KiJIbKa 03HaK, fIKi NOCUJIIOITh BiANOBiAanbHicTh. Hanpukiaaz, Bun-
HeHHsI KpaJliXKKU IOBTOPHO, 3a N0NlepeHbOI0 3MOBOIO IPYTOI0 0Cib,
3 IPOHUKHEHHSM Y IpUMillleHHs | y 0CO6/IMBO BEJIMKUX PO3Mipax.

He BUKJIMKa€E CyMHIBY, 1110 BUNHEHHS 3JI04YMHY 32 HasABHOCTI
KIJTbKOX 03HAK, 3 ypaxyBaHHSM SIKUX AudepeHIiHOBaHO KpUMiHa-
JIbHY BiANOBiZa/NbHICTD, CBIJYMUTH MPO 6iJIbII BUCOKUN CTYIiHb HO-
ro cycniJibHOi Hebe3MeKH, MOPiBHAHO 3 MOCATAHHSAM, sIKe XapaKTe-
PU3YETHCA HAsABHICTIO JiMIle OAHIi€el Takoi o3Haku. O4eBU/IHO, 1110 B
ifeani kBaJsidikallisi MOBUHHA Bifjo6pakaTH HASIBHICTb OJJHOYACHO
Kinbkox KBanidikyrounx o3Hak. OfHaK Lie MOKJIUBe JIMllIe 33 YMOBH,
0 KOKHa KBaJidikyroda yu 0cob6uBO KBasidikyroda o3HaKa Mae
CBOE TMO3HA4YeHHs — I[Udporo 4u 6ykBolo. ToMy, HanpukJaj, oJHa-
KoBa ¢popmysia kBasidikarii - 4. 2 ct. 185 KK Ykpainu - 6yze i B pa-
31 BUMHEHHS KpaJDXKU NOBTOPHO i B pa3i BUMHEHHH 1i 3a nonepe-
JHbOI 3MOBOI I'pyNor0 0ci6. ¥ BUNaAKaX, KoJau KBajidikyrwoui yu
0Cco6JIMBO KBaJipiKyroui 03HaKK OKpPEMO He BH/IiJIEHO, BOHU Bifi0-
6pakaloThbCs Y BiJIOBIIHUX NPOLieCyaJbHUX JOKYMEHTAaX.

Came Takoi no3uuii JOTPUMYETbCA CyJl0Ba NpakTHka. Hampu-
ki1as, PpaHKiBCbKMH palloHHUH cyg M. JIbBoBa BHUpPOKOM Bij
1 6epesnst 2010 p. 3acyuB ocoby K. i ocoby b. 3a 4. 2 ct. 185 KK Ykpa-
iHul. 3 MaTepianiB KpuMiHabHOI cipaBu B6adaeThes, o T. i K. maro-
Y He IoralleHy i He 3HATY CYyJUMICTb 32 KOPUC/IUBI 3JI0UMHU NIPOTH
BJIacHOCTI, 24 sinctonaza 2009 poky 6i1s 20.30 rox,, nepebyBaroyy Ha
ByJ. KysbnapkiBebkii, 123, B M. JIbBOBi, MaloyM yMuceJsl Ha TaEMHe
BUKpaJleHHs1 4y»KOro MailHa, 3 KOPUCJMBUM MOTHBOM, 3a IIOIepe-
JIHBOIO 3MOBOIO T'PYIIOI0 0Ci6, TAEMHO BUKPAJIU CTSKKY-Z[iaroHaJIb 10

1 KpuminanpHa cnpaBa Ne 1-177/2010 / dpaHkiBcbkUM pallOHHHUH cyj
M.JIbBoBa [esleKTpoHUH pecypc]. - Pexum gocTyny g0 BHPOKY:
http://www.reyestr.court.gov.ua/pls/apex/f?p=301:1:2714112792739021
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puiToBKYA Mapku M 3722\42 mm BapTictio 124,44 rpH., YOTUPH CTH-
*Ku-niepusia Mmapku M 3075\33 mm BaprTicTio 71,46 rpH. 32 IITYKY Ha
3arajibHy BapTicTh 285,84 rpH., 3aBAaBlLIM NOTEPIIJIOMY MaTepiaJbHY
IIKO/ly Ha 3arajibHy cymy 410,28 rpH.

TakuM yuHOM, cyJ KBaJidikyBaB 3/104MH 3a 4. 2 cT. 185 KK
YKpalHH, OCKIJIbKM BOHU CBOIMHU [isIMH TA€EMHO BUKpaJIHd 4YyxKe
MalHO (KpaZAiXKy) NOBTOPHO, 3a INOIepe/iHbOI0 3MOBOIO I'PYIOI0
0ci6, ToOTO 3JI0YUH, NepeabdbadeHun 4. 2 ct. 185 KK Ykpainu. OgHak
Taka ¢opmy.sia KkBasidikanii He Moka3sye, CKiJIbKKM Haclpaai 6yJio
BUMHEHO 3JI0YHHIB i IK KO>KeH 3 HUX 6yJ10 OlliHEeHO cyZioM. OcKiib-
KW 06u/1Bi KBasidikyroui 03HaKMU («BUMHEHO NMOBTOPHOY», «3a MOIe-
peIHbOI0 3MOBOIO I'PYIOI0 0Ci6») mepenbadyeHo oAHIEO 1 Ti€ko K Ya-
CTUHOIO CTaTTi, TO y dopMyJii KBastidikalii moBUHHA BijoGpaxaTH-
cs1 0/jHa 1 Ta > YacTHHa cTaTTi (cTaTTA) CTi/IBKYU pasiB, CKiIbKU dak-
TUYHO OyJIO BUMHEHO 3JI04UHIB. TOMy, BUAAETHCS, MTPABUJIBHOIO €
HacTynHa KBaJjidikauis BuuHeHoro: Ail K. caig kBasnidikyBaTu 3a
4.2 cT. 185 Ta 4. 2 cT. 185 KK Ykpainy, aii b. caig kBanidikyBaTu
TakoX 3a 4. 2 cT. 185 Ta u. 2 cT. 185 KK Ykpaiuu.

Y Hayni KpuMiHaJIBHOTO IIpaBa € NPOIO3ULid, 10 MoJajblile
B/IOCKOHAJIEHHS] KPHMiHa/JIbHOTO 3aKOHY BHMMara€e Horo rJu6LIoi
CTPYKTypH3aljii Ha piBHI OKpeMUX CTaTel — BUAIMTU CAMOCTIHHU-
MU NMYHKTaMH 3 UAPPOBHMHU YM OYKBEHUM IO3HAYEHHSIM KOXHY
aJIbTEPHATUBHY 03HAKY CKJaAy 3j704uHy. Toai y opmysi kBasidi-
Kaujii ¢opMy0BaHHI 06BUHYBaYeHHS MOKHa Oy/ie TOYHO BKa3yBa-
TH, sIKi caMe JisIHHA, 3 UUCIa NepebayeHUX Li€l0 CTaTTelo, BUMHe-
HO B KO>XHOMY BUNaAKYL.

3.2.3. Keasigpikayisa 3104uHie 3a HAA6HOCMI 03HAK, neped6aveHux
Pi3HUMU yacmuHamu o0dHiei i miei 3¢ cmammi Oco6.aueoi
yacmuHu KK

[Mlono BYMHEHHS AEKIJIBKOX 3JI0OYMHIB, KOXKEH 3 SIKUX MICTHUTb
03HaKH OJHOrO i TOro X KBalipiKOBAaHOTO CKJIAJy 3JI0YHHY, Iepej-
6adeHoro y yactuHi craTTi KK, sika BcTaHOBJIIOE GBIl CyBOpY BifIo-

1 HaBponpbkuii B. 0. TeopeTHuHi NOHATTSA KpUMiHa/IbHO-IpaBoBOI KBaJidi-
kauii / B. 0. HaBpoupkuii. - K. : Atika, 1999. - C. 410.
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BiZJa/IbHICTh, HDK JiMIe y BUMAAKYy KBasidikarii nboro 3/04uHy 3a
03HAKOI0 BUMHEHHS HOro NOBTOPHO (ABa rpabexi 3 NPOHUKHEHHSM y
*KUTJIO 260 Y BEJIMKUX YU 0COBJIMBO BeJMKUX po3Mipax), TO B JiTepa-
Typi € NifXiJl, AKUWA NPONOHYE PO3TJSAJATH TaKy CUTYaLlil0 3 MO3ULil
KOHKYpeHIIil KpUMiHaJIbHO-IIPAaBOBUX HOPM.

[IpaBusio moz0/IaHHA KOHKYpeHIil HOpM mpo kBasidikona-
HHUH Ta 0CO6GJIMBO KBaJlidiKOBAaHUM CKJIaZH JJisl 6ibIIOCTI BYUEHUX €
0e3CyMHIBHMM: BYMHEHe MOBWHHO KBaJiQiKyBaTHCS 32 HOPMOIO
npo 0cobJIMBO KBasmidikoBaHUM cK/Ia/l. OIHAK HAyKOBIIi 10-pi3HOMY
OOI'pYHTOBYIOTh NiACTaBy BHOGOPY KpHMMiHaAJbHO-NIPABOBOI HOPMU
JLJIS1 3aCTOCYBaHHSA B LIbOMY BUINIAJKY.

OpnHi BYeHi BBaXKalOTh, SIKIIO 3JI0YMH BYMHEHO 3a HASABHOCTI
KibKOX KBasIipiKyrounx 06CTaBUH, TO MOKAPAHHS He MOBUHHO 0OY-
TH HIDKYE, HiXK 32 OY/Ib-SIKOi 3 HUX, B TOMY YHCJ HAUGIJIbII TSIXKKOI,
TOMY 3aCTOCOBYETBHCSI HOpMa 3 Haibijblll cyBOpolo caHKLiew?!. 3a-
3HAYaA€EThCA TAKOX, 110 Liell BUCHOBOK BUILJIMBAE 3 TOrO, L0 3aKO-
HOJiaBellb KpUMiHa/JbHO-IPaBOBOI HOPMOIO, IKa MICTUTBH 0CO6JU-
BO KBastiQikyro4i 03HaKH, 0XOMHUB BCi Ti BUNAJIKU aHAJIOTIYHHUX 3J10-
YHHIB, KOJIM OJJHOYACHO B 3JIOUNHHOMY JifiHHI 6y1M KBastidikyroui i
0c06/1MBO KBaJIidiKyroui o3Haku2. Hail6inbin NpuAHATHOIO apryMe-
HTAIi€l0 1010 MiZICTaBU [ 06paHHS 3-MOMDK IBOX KOHKYPYIOUHX
creniaJbHUX KPUMiHAJbHO-TPABOBUX HOPM OAHIEl aAsis kBastidika-
1[ii 0IHOr0 BUMHEHOI0 CYCIJIbHO HeGe3MeYyHOoro AisiHHS MOBUHHA
OyTH cuUCTeMa MPUHIMIIB KpUMiHAJbHO-NPaBoOBOi KBastidikaril.
[IpyyoMy caMe cucTeMa sIK B3a€EMOIIOB’Si3aHa, B3aEMO3YMOBJIEHA
CYKYIIHICTb, 2 HE OKpeMO B34Ti, Bilibpani nmpuHuunu3. 3BepHeHHSA
Jl0 TaKoI MiZicTaBU BU3HAYEHHA NPIOPUTETY OJHIEl 3 KOHKYPYIOUUX
creliaJbHUX HOPM 3ycTpivaeThbcs i B npaui JI. B. [HoramoBa-Xerai,
Jle BKa3aHo, 1[0 NPaBWJIO NMOJ0JaHHA KOHKYpeHLil HOpM Ipo KBa-
JidikoBaHi CK/Ia/iu K cleljajJbHi I'PYHTYETHCS Ha 3arajibHOKOJIi-

1 Topenuk A. C. KoHKypeHIMsl yr0JI0BHO-IPAaBOBBIX HOPM: y4e6HOE MOCo-
6ue / A. C.Topesnuk. - KpacHosipck : KpacHosipck. roc. yH-T, 1996. - C. 37.

2KypunoB b. A. KBanundukanus NpH COBOKYNHOCTH NPECTYyIJIEHUH U
KOHKYpPEeHLIMU yrosIoBHO-NpaBoBbix HOpM / B. A. KypuHoB // BectHuk MI'Y. -
1983.-Ne 2.-C. 28.

3 Mapin 0. K. Kpanidikauii 3/04uMHiB npu KOHKypeHLii KpuMiHaJbHO-
npaBoBux HopM / O. K. Mapis. - K. : Atika, 2003. - C. 186.



184 KBATI®IKALUIA NMOBTOPHOCTI 31TOYNHIB

3ilHOMYy NpPUHLMII NPO HEMOXJ/IMBICTD [IBiUi HECTU MOKAapaHHS 3a
OJMH i TOW caMU# 3JI0UUH U HEO6GXiHOCTi JOTPUMYBATHUCh NPUH-
LMILy CIIpaBeJIMBOCTI IPU3HaYeHHs KPUMIiHAJIbHOTIO NOKapaHHAl,

OTxe, camMe NOHATTS NPUHIMIIIB KPUMiHABbHO-TPABOBOI KBaJIi-
¢ikauil MicTUTh BKa3iBKy Ha Te, [0 BOHU MOXYTb OyTH MiZICTABOIO
06paHHs IEBHOI KPUMiHAJIBHO-TPABOBOI HOPMHU [JIS1 OL[IHKU CyCITi/ib-
HO He6Ge3MeYHOro JisTHHA 3 M03Ullii KpUMiHa/IBLHOTrO MpaBa. He € BuHs-
TKOM 1 CUTYyaLil KOHKypeHLil KpUMiHa/JIbHO-IIPABOBUX HOPM, BU/IOM
SIKOI € KOHKYPEHIIisl CreliaibHUX HOPM MiX c06010, a caMe PO KBaJli-
¢dikoBaHUM Ta 0c06JIMBO KBaTiPiKOBaHUHN CK/Ia/] 3JI0YHHY.

Hanpuksag, y BUnajiKy, KoJu ocoba BUMHSIE ABI KpaJbKKH, KO-
’KHA 3 IKHX caMa I10 co6i BuMHeHa 6e3 KBaTihiKylounx 03HaK, il 0coou
NOBUHHI KBaIipiKyBaTHCA BiMOBIAHO 0 NPUHIUIIB KPUMiHAJIBHO-
npaBoBoi kBasidikanii 3a 4. 1 ct. 185; 4. 2 cT. 185 KK Ykpainy, ockinb-
KM IIi 3JIOYMHU Tepea6adyeHo Pi3HUMH YacTHHaAMM ojiHiel crarTi KK.
Jpyruit 3104 KBasidikyeTbes 3a 4. 2 cT. 185 KK Ykpainu came 3a
03HAKOI0 «BYMHEHHS 3JI0YMHY NOBTOPHO». Ll 03Haka ¢irypyBaTrMe
Jldlle B paMKax IopUAu4HOro ¢GpopMysitoBaHHSI OOBMHYBaueHHs TOJI,
KOJIM 3JI0YMH BYMHMWJIA 0c06a 3a GiJIbII OOGTHKYIOUMX 0GCTABUH, HDK
MOBTOPHICTb 3/I04MHIB. 30KpeMa, IKII0 0c06a BUYMHSIE KPaJibKKy 0e3
OOTSKYIOUHX 0OCTABUH, a 3r0J[0M — KPaIDKKY 3 MPOHUKHEHHSIM  XKH-
TJIO, TO Aii 0oco6u ciif kBamidikyBaTH 3a CYKyNHICTIO cTaTel, nepej-
6adeHux 4. 1 ct. 185; 4. 3 cT. 185 KK Ykpainu. /Ipyruit 3/l04MH KBaJi-
¢ikyeThes 3a 4. 3 cT. 185 KK YkpainH, ocKiJIbKH caMe I[iEr0 YaCTUHOI0
CTaTTi nepef6adyeHo GLIbII OOTSKYHOYA OOCTAaBUHA, HiK BUMHEHHS
3JIOYMHY NOBTOPHO, — BUMHEHHS 3JI0YMHY 3 TPOHUKHEHHSM Y KHUTJIO.
Y Bcix BUNajKax KOHKypeHLil kBasidikoBaHOro Ta 0co06/11MBO KBaJidi-
KOBAHOTO CKJIaJly 3JIOYMHY He0obXiZIHO 3aCTOCOBYBATH HOPMY ITPO 0CO-
62MBO KBasipikoBaHUM ckiaf, 3/04nHYZ OkpeMma kBajidikalis 3a
03HaKOl0 MOBTOPHOCTI B TAKOMY pa3i He MOTpi6HA.

OpHak, cyioBa IpaKTHUKA He 3aBX/J1 JOTPUMYETHCA LbOIO Mpa-
BwJa. Hanpuknag, l'anvubkuit pailoHHu# cyp, M. JIbBoBa 3acyiuB A. 3a
Te, 1[0 Ha o4aTKy BepecHs 2005 p. 6;m3bko 12.00 rof., nepebyBawdu

1 HWuoramoBa-Xera#t JI. B. KoHKypeHIMsi HOpM yroJloBHOro mnpasa /
JI. B. UnoramoBa-Xera#. - M. : llluT, 1999. - 288 c.

2 Mapin O. K. Ksanidikauii 3/70uMHIB npu KOHKypeHUil KpHMiHajbHO-
npaBoBux HopM / O. K. Mapis. - K. : Atika, 2003. - C. 118.
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B mpuMinieHHi JIbBiBcbKOi HaykoBoi 6i6JioTeku iM. CTedaHMKa, 1[0 Ha
ByJ1. BibslioTeuHiH, 2, B M. JIbBOBI, 11IJIIXOM BiJILHOTO JIOCTYILY, TAEMHO
YIPOJOBXK JHA BUKpaB 3i cxoBuia Ne 12, Ake 3HaxXoJWTbCA Ha Tpe-
TbOMY IOBepci Oy/1iBJi M'ATHAUATH XXKypHastiB «Przyiacel Ludu» Bap-
TicTio 500 rpH. KoXkeH Ha 3arajibHy cymy 7500 rpH.

Bin »xe 20 BepecHs 2005 p. nOBTOpHO B HiYHUH Yac MO pULI-
TYBaHHIO MiHSABCSA Ha TPETil moBepx 6i6JI0TEKH Ta IPOHHUK B CXO-
Bulle Ne 11, 3Bigku TaeMHO BuKpaB 36 »xypHastiB «DIE GRAF-
ISCHEN KUNSTE» BapTticTio 200 rpH. KOKeH Ha 3arajbHy CyMy
7200 rpH. i oguH 30muT «Exlibris» BapTicTio 300 rpH. Ycboro BiH
BUKpaB MaiiHa Ha 3arajibHy cymy 7500 rpH.

BiH ke 28 BepecHs 2005 p. 6;113bk0 16.00 ro/., 3HaX0ASTYUCh B
npuMilieHHi 6i6/Ii0TEKH HUIIXOM BIJIBHOIO JOCTYILY, OCKIIBKH MPO-
BO/JIMB TaM PEMOHTHi po60TH, TAEMHO BUKpaB 3i cxoBuina N2 11 yo-
Tupu 30Ty «Exlibris». BukpagieHi 3omutu A. 3aX0BaB Ha ApPyroMy
noBepci mnpuminieHHs JIbBiBcbKOi HaykoBoi 6i6sioTexku iMm. CTe-
daHUKa 3a JIMUCTaMM TiCOKApTOHY, 11106 Y NOJAaJ/IbIIOMY BUHECTH 3
NpUMillleHHs, OJIHAaK MOro 3aTpyUMa/iy NpaliBHUKU 6i6sioTekH i yo-
TupH 301KTH «Exlibris» 6ys10 noBepHeHo B cxoBuine N2 111,

Jii 3acy;»xeHOro opraHu 0CyI0BOTO CJiACTBA KasnidikyBaiu
3a 4. 1 cT. 185, 4.2 ct. 185, 4. 3 cT. 185 KK Ykpainu. OgHak, cyn
BBaXKae, 1o Horo Ail 6yso 6 mMpaBUJbHO KBastidikyBaTu 3a 4.2
cT. 185; 4. 3 cT. 185 KK Ykpainu, ocKijJibKY BiH BUMHUB TAEMHE BHU-
KpaJZleHHS 4y>KOr0 MalHa, 3 IPOHUKHEHHAM Y [IPUMILIeHHs, I0BTO-
pHo. lllo cTocyeTbca kBasidikauii Aid migcyHOro AOCY/I0BUM CJiJi-
ctBoM 3a 4. 1 ct. 185 KK Ykpainy, To cy BBaXKag, 1m0 ii noTpi6HO BU-
KJIIOYUTHU 3 0OBUHYBaYeHHS, OCKIJIbKY BKa3aHa YaCTHUHA OXOILIIOETHCS
4. 2 ct. 185 KK YkpaiHy, a ToMy foAaaTKoBoi KBastidikaliii He moTpe6ye.

BugaeTbcd, o B IbOMYy BUNAJKy Ma€ JifATH IpaBUJO MOJL0-
JIaHHS1 KOHKYpeHIlii HopM npo KBasipikoBaHUN Ta 0COOJIMBO KBa-
JidikoBaHUH CKJIa/I1, TOOTO BYMHEHE MOBUHHO KBasliQiKyBaTHUCA 3a
HOpPMOI PO 0CcOo6JIMBO KBastidpikoBaHUMU ckaia. Tomy nii ocobu A.
NOBUHHI OyTH KBasidikoBaHi 3a 4. 1 cT. 185; 4. 3 cT. 185 KK Ykpai-

1 KpumiHaibHa cnpaBa Ne1-12/128/2007 Tanuubkuil paloHHUH cy[
M.JIbBoBa [esleKTpoHUH pecypc]. - Pexum gocTyny g0 BHPOKY:
http://www.reyestr.court.gov.ua/pls/apex/f?p=301:1:2714112792739021
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HU. O3HaKa K «BYMHEHHS 3JI0YUHY NOBTOPHO» ¥ MOAIOHUX BUNAJ-
Kax Bijo6paka€eThCA y BiANOBIJHUX NPOLeCyaIbHUX JJOKYMeHTaXx.

B ropuguyHin sniTepaTypi BKa3yeTbCd, L0 KOJW BYHWHEHO
KpaJi>KKy MOBTOPHO, 3 IPOHUKHEHHSAM /10 KUTJIA, Y BEJIMKUX pO3-
Mipax, opraHi3oBaHOI0 rpyIo0, TO HEO6XiJHO KBaIidiKyBaTH OAUH
3JIOYMH 3a 4. 2, 3,415 cT. 185 KK, 10 i po6uthcs Ha mpakTuil. Oa-
HaK BXKe B HAaCTYITHOMY pedyeHHi 3a3Ha4eHo, 1110 3JI04YHH 3 6iJbll 06-
TSOKYIOUUMH KBalipiKyloUMMU 03HAKaMH IMOBUHEH MOTJIUMHATH I10-
nepesiHi YaCTUHU 3 MeHII OOTSKYIOUMMH O3HAaKaMHU i He MOTpPi6HO
BKa3yBaTH BCi llonepeaHi 4aCTUHHY, a TUIbKU NepesiYyUuTHy BCi KBaJi-
¢ikyro4i 03HaKHU.

OnHak, Take TBep/KEHHsI He Ma€ Hi TEOPEeTUYHOro, Hi pakK-
TUYHOIrO 06rpyHTyBaHHsA. B. 0. HaBponpkuil 3a3Ha4yuB, 1[0 3aNpo-
IIOHOBaHa KBaJidikallis BeJe /0 IITYYHOr0 KOHCTPYIOBAHHSA CYKY-
MHOCTI i [0 Taka KBaJidikallisi MoXe NPU3BECTH 10 HEMPABUJIbHO-
ro Npu3Ha4YeHHsA OKapaHHA — CIIOYaTKy OKpeMo 3a KOXKHOIO i3 yac-
THH CTaTTi, a MOTIM 3a CyKyIHICTIO2.

OTKe, He MPUNYCTUMO KBalipikyBaTH OJUH 3JI0UYUH, BUHHE-
HUHM pu KBaTiQikyloUHX 03HAKaX, Mepe/0aueHUux Pi3HUMU YacTH-
Hamu ctaTTi KK, 3a ix cykynHicTio, Hanpuk/ia/, y HaBeJieHiil BUlle
cutyauii 3a 4. 2, 3, 5, ct. 185 KK. BunHeHHs1 0c06010 IBOX 3/I0YHHIB,
nepenbavyeHux pisHuMu yactu"Hamu opHiel cratti KK, kBanidiky-
€TbCS JIMIIIE 32 Ti€I0 YACTUHOM Iliel CTATTi, KA nepebadae GijabIl
TSXKKUH 3JI04YUH.

Y TlocrtanoBi Ilnenymy BepxoBHoro Cyay VYkpaiHu Bif
4 yepBH#A 2010 p. N2 7 «IIpo npaKTHUKy 3aCTOCYBaHHS CyAaMHU 3aKO-
HOJIaBCTBa NP0 MOBTOPHICTb, CYKYIHICTb i peLiuUB 3JI0YMHIB Ta IX
NpaBOBi HacaiKU»3 3a3HAUYEHO, 110 KOXKEH i3 3JI04MHIB, SIKi yTBO-
PIOIOTH MOBTOPHICTb, MAa€ OYTH MpeJMETOM CaMOCTiMHOI KpHUMiHa-

1 KortaumeBcbkuit O. OkpeMi Heposiku HoBoro KpuMiHa/bHOTO KojeKcy
Ykpainu / O. Kotamescbkuii // [IpaBo Ykpainu. - 2002. - Ne 11. - C. 100.

2 HaBpoubkuit B.0. OcHOBM KpHUMiHa/bHO-IpaBoBoi KkBajidikanii /
B. 0. HaBpoubkuil. - K. : FOpinkom IuTep, 2006. - C. 456.

3 [Ipo mpaKTUKY 3aCTOCYBaHHS CyJaMH 3aKOHOJABCTBA NPO NMOBTOPHICTD,
CYKYIHICTb | pelluiuB 3JI0YMHIB Ta iX NpaBOBi HaCAIAKU: nocTaHOBa [lnenymy
BepxoBHoro Cyay Ykpainu Bif 4 yepBHs 2010 p. // Bicuuk BepxosHoro Cyay
Ykpainu. - 2010. - Ne 7. - C. 6-10.
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JIbHO-TIPABOBOI OIiHKH. B TOM e 4yac, B Till ke MOCTaHOBI BKa3aHo,
AKII0 3JIOYUHHY, AKI YTBOPIOKOb TOBTOPHICTD, BiANIOBIAAOTE OJHOMY
i TOMy caMOMy CKJIaZly 3JI04MHY (HalpuK/IaZ, TPU KpaJiXKKH, NOES-
HaHi 3 NPOHUKHEHHSM Y KUTJIO, I'AThb P0360iB, BINHEHUX OpraHi-
30BaHOI0 TPYIOI0, TOWLIO), IX KBasmidikallisa 31ilCHIOETHCS 3a OJHI€0
cTaTTero abo yacTuHow ctaTTi OcobmBoi vactunu KK.

Takuii niaxiag BUAAETHCS HENMPABUJIbHUM, OCKUJIBKU 3 NMPOBe-
JleHoi KBaJsidikalii B3arasi He BUJHO, 1[0 0c06a BUMHUIIA JIEKiI/IbKA
3JI0YUHIB NOBTOPHO. HaBnaku BUAAETHCH, 1110 0c06a BUMHUIIA B3a-
raji ofiuH 3JI0UYMH, OTXKe, i TOKapaHHs il 6y/e IpU3HAYaTUCD SIK 3a
BYMHEHHS OJHOIO 3JI0YHMHY. TOMy y BKa3aHOMY BMII/IKy, HA Hally
JAYMKY, caif kBasigikyBaTu 3a 4. 3 cT. 185 KK Ykpainu cTinbku pa-
3iB, CKiJIbKM pa3iB ocoba BUMHUJIA KPaJiXKKy 3 NPOHUKHEHHSIM Y
*KUTJI0. OKpIM 1[bOTO, 0COGJIUBICTIO LILOTO BUIIA/IKY € Te, 10 KOXKeH
3i 3JI0YMHIB, fKi BUMHEH] TOBTOPHO, MiCTUTH GBI TSKYY KBaTiQi-
KyI04y 03HaKy «IIDOHMKHEHHS Y )KUTJIO», TOMY NepILINH ke 3JI04KH
caij kBasigikyBaTH 3a 4. 3 cT. 185 KK Ykpainu.

B cynoBii mpakTuli Tpan/ifdmlTbCA BUIAAKU CaMe TaKoro
nigxoay [0 KpUMiHaJbHO-MPABOBOI OLiHKU MOAIOHUX CHUTYyaIild.
Hanpuxknag, BupokoM CapHEHCBKOTO palloHHOro cyzay PiBeHCbKOI
o6uacri II. 3acymkeHo 3a 4. 3 cT. 185 Ta 4. 3 cT. 185 KK Ykpainu 3a
Te, o 29 rpyaHa 2004 poky yepe3 MeTalieBe BiKHO BiH IPOHUK Y
rapax M., 3BiJkM BUKpaB eJleKTpO3BaplOBaJbHUI anapat (BapTic-
Ti0 900 rpH.), esiekTpokopMopi3Ky (BapTicTio 300 rpH.), 3ano/isB-
1Y MOTEePHiJIOMY WIKOAX Ha 3arajibHy cyMy 1280 rpH., a Ha mo4aTKy
kBiTHa 2005 poKy HIIAXOM 3pUBY HaBicHoro 3amka [l. MpoHUK Y
NpUMillleHHs] NWJI0paMH, sika pos3TawioBaHa Ha Teputopii CIIIIT
«HoBe »UTTSI», 3Bi/IKK BUKpPaB JIepeBOOOPOOHUM CTaHOK (BapTiCTIO
1300 rpH.) Ta 15 M Kabesito 0 HbOTO, BCbOI'0 Ha 3arajbHy CyMy
1435 rpu.L

fAxuo ocoba B pisHUM yac BUMHSE JiBa 3JIOYMHH, SKi migna-
JaloTh IijJ o3Haku ofHiel ¥ Tiel craTTi Oco6uBoi yactunu KK, ane
KOXXEH i3 HUX MiCTUTb KBaJidiKyIoui 03HAKY, epedbadeHi y pisHUX
YacTUHAaX i€l cTaTTi (HampUKJIaA, 0co6a BUMHSE CIOYATKY rpabixk,

1 CypoBa npakTHKa y KpUMiHaJbHUX cnpaBax // KpuMiHanbHe cyi04MHCT-
BO. - 2006. - Bun. 1-2. - C. 76-77.
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nepenbavyeHud 4. 3 cT. 186, a uepes gesakuit yac - 4. 4 ct. 186 KK),
TO B TaKOMY BUIAJIKy BUMHEHE Ha/IeXXUTb KBaslipikyBaTH 3a CyKy-
nHicTio cTaTel (y HaBeJleHOMY NMPUKJIa/i 3a 4. 3 cT. 186; 4. 4 cT. 186
KK). o cTocyeTbcs ¢opMynu 06BHHYBadYeHHS, TO y BiJjIOBiAHUX
NpoIeCyaJbHUX JIOKYMEHTax MalTh 6yTH 3a3HavyeHi Bci kBamidi-
KYH04i 03HaKH L[UX 3JI0YHNHIB, 30KpeMa [I0BTOPHICT.

KBanidikyrodi 03Haky, siKi He BIVIMHY/IM HA OCTaTOYHY KBaslidi-
Karlito fiif ocobu, 060B’I3KOBO MOBUHHI Oy TH BiZIl0OOpaKeHi B IOpUINY-
HOMy GOpMyJIIOBaHHI 0OBHMHYBaueHHs, a iX HasBHICTb, SIK MPaBUJIO,
Ma€ BpaxOBYBaTUCh Iifl yac BUOOPY KOHKPETHOIO 3axX0/ly KpUMiHa/b-
HO-IIPaBOBOTO BIVIUBY (HaNPUKJIaJ, IK IOKAa3HUK CTYIEHIO TSHXKKOCTI y
npy3HauyeHHi nokapaHHs). Taka kBasidikallis 3JI0YMHIB I'PYHTYETbCA
Ha THUX MificTaBax, 1[0 KPpUMiHaJIbHUN 3aKOH, BCTAaHOBJIIOIOYH Bi/[OBI-
JlaJIbHICT 32 TOBTOPHICTb 3JI0YMHIB, BPaxXoOBYe L0 KBaslidikyouy
03HAKYy, 1[0 3HAYHO OOTSKY€E BUMHEHHS 3JI0YMHY i BiJIOBiIa/IbHICTD
Ta CyTTEBO NiABUIIYE Mipy IOKapaHHA 33 HBOTO.

3.3. KBasidpikaniss moBTOpHOCTI 3/I04MHIB 3a BiJCYyTHOCTi y
craTTi, AKa nepea6avya€e BiANOBiAA/IbHICTb 32 IOBTOPHUM
3JI0YMH, KBaJiQiKylo4oi O03HAaKM «BYMHEHHS 3JI0YMHY
NMOBTOPHO»

[ToBTOpHICTB K KBaJidiKyroua 03HaKa 3JI0UMHY YTBOPIOETh-
C BUMHEHHAM 3JI0YMHY BJpyre He 3aBX/H, a JIMIIe TOJi, KOJH I0-
BTOPHICTb 6e3mocepeHbO BKa3aHa y AMCHO3UIII KpPUMiHa/JbHO-
npaBoBoi HOpPMHU. Y GaraTbox cTaTTax OcobsuBoi yactuuu KK 3a-
KOHO/ZIaBellb He BU3HA4Ya€ MOBTOPHICTh 3JIOYMHIB i 32 MOBTOpHE iX
BUMHEHHS He MOCUJIKE BifnoBiganbHoCTi. Hanpukaaz, 3anoisHHA
TSDKKUX TUIECHUX YUIKO/PKEHb JBOM abo Oiiblie MoTepHijiuM KBa-
JNipiKy€eTbCA 1 KapaeTbcs K OJMH 3JI04UH. IK6U HABITh 3/I0YUHEIb
3anoAisiB TSXKKI TisecHi yIIKo/pKeHHS JeciTboM abo ABAAISTHOM
NOTEPIIJIMM B Pi3HUM 4ac, To ¥ TO/i Horo AissHHS KBaJsidikyBaTH-
MYTbCSl SIK OJUH 3JIOYMH, TOOTO SIK 3aNOJiSTHHS TSKKUX TiTECHHUX
YUIKOJPKEeHb N10TepIioMy.

Y lloctanosgi Bif 7 motoro 2003 poky «IIpo cyoBy NpakTUKY
B CIIpaBax PO 3JIOYMHU NPOTH KUTTA i 3J0poB’st ocoou» [lienym
BepxoBHoro Cyay Ykpainu 1jiei npo6JsieMyd He TOpKHyBcs. [loBTOp-
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HICThb TOTOXXHHUX 3JIOYHHIB, SIKI0 BOHA MPSIMO He mepejbadeHa y
cratTi OcobauBoi yactuuu KK (Hampuksiaj, ocob6a BUMHHJIA [Ba
YMUCHI TSOKKI TislecHI yIIKO/PKeHHS ), pO3TJISJAa€ThCs IK 00CTaBUHA,
10 06TsHKYe nokapaHHA. fK1o ocoba BiJilOBiAa€E 3a ABa 04HAKOBI
3s04ynHY, a B KK HeMae cneniasbHOI HOpMHU MpO 1ie, TO BUMHEHE
KBaTiQiKyeThCA 3a BiANOBIAHOIO CcTAaTTEI, SIKA Mepei6aYa€e 3JI0UHH.
[Ipy nboMy fgojaTkoBa KBasidikaris okpeMUX 3/JI0YHHIB HIISIXOM
MOBTOPHOTO MOCUJIAHHSA HAa OJHY i Ty caMy CTaTTI0 He pOGUTHCA. Y
LbOMY BUIIAQJKY [iBa 3JI0YMHU NiANALAI0OTh IiJ 03HaKU OAHIEl i Tiel
X HopMul.

BugaeTbcs, 10 B TAaKUX BUNAJKaX KOXKEH 3JI0YHMH [TOBHHEH
OTPUMYBAaTHU CaMOCTiHHY KpHUMiHa/IbHO-NIPAaBOBY OLIHKY i Lie Ma€
Bijo6paxkaTuch y popmysi KpuMmiHasbHO-paBoBOi KBasidikaii,
HalpUKJIaJ: JecATb TiJIeCHUX YIIKOKeHb - JAecATb pasiB 4.1
ct. 121 KK Ykpainu. Taka kBasiidikalis JeMOHCTPYE EAHICTb MO3U-
Ll 1010 KpUMiHaAJbHO-NIPABOBOI OLIiIHKM KOXHOI'0 OKPEMOro 3J10-
YHHY CaMOCTi1HO, 32 IeBHUX XapaKTePHUX [IJIs] HUX 0OCTaBUH.

CyzoBo-ciiya NpakTUKa HJle LISXOM Bifjo6paxkeHHs y dop-
MyJsi kBasidikanil Takux BUNAJKIB JIMIle OAHOTO NMOCUJIAHHS HA
BimoBigHY 4yacTuHy cTaTTi Oco6auBoi yactuHu KK. Hanpukiaag,
YepHAXiBCbKUM palloHHUM cyAoM KUTOMUPCBKOI obJacTti 6yJ10 3a-
cymixeHo T.3a 4.1 cT. 286 KK Ykpainu 3a Te, mo 17 rpyansa 2008 p.
T., pyxatounch 3 M. MasnvHa B HanpsMKy fio cMT YepHsaxiB Kuto-
MUPCBHKOI 06J1aCTi Ha BJIaCHOMY aBTOMOOGi/1i Mapku «llleBpoJieT», He
BUOpaB Hebe3nevyHol IBUJKOCTI, He BpaxyBaB JOpPOKHIX YMOB, He
BIIOPABCS 3 KEPYBAHHSM aBTOMOGiJISI, BUIXaB Ha CMyTy 3yCTPiYHOTO
PYyXy Ta BUNHUB 3iTKHEHHS 3 aBTOMObGijeM «Ueppi», Akl y 1ei yac
pyxaBcs HOMy Ha3yCTpid.

Y pe3syabTaTi 3iTKHEHHs Macakup aBToMoO6is «llleBposieT»
b. oTpuMana TizecHi yIIKOJKeHHS Y BUTJIAJI 3aKPUTOTO NepesioMy
060X KIiCTOK JIiBOI FTOMIJIKK Ta 3aKPUTOrO0 MepesioMy MpaBoi npome-
HeBOI KiCTKM B TUIIOBOMY MicClli 3 TepeJIoMOM IIUJI0BUHOTO Biipo-
CTKa JIIKTbOBOI KiCTKH, KOTpi HaJieXaTb [0 KaTeropil TiJleCHUX
YIIKO/DKEHb CEPeHBOTO CTYIEHs TSKKOCTI SIK Taki, 1110 He € Hebe3-

1 3enuHckuit A. @. KBanudukanus moBTOpHBIX npecTynaeHuit / A. @. 3e-
JIMHCKUH. — Bosrorpag : BCII MB/] CPCP, 1976. - C. 23.
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MeYHUMHU [JJIF )KUTTH, ajle IPU3BeJU [0 JOBrOTPUBAJIOr0O poO3Jasy
3/10pOB’sl.

[lacaxkvp BHUILeBKa3aHOr0 aBTOM06ina f. oTpuMasna TijecHi
YUIKO/PKEHHS y BUTVISAA] Tynoi moeAHaHoI TpaBMHU Tisa 3a6iiiHo]I pa-
HU Ha HIKHIN ry6i, 3a6iliHOl paHU MpaBoi rOMiJIKM Ta 3aKPUTOTO
nepesioMy NpaBoi MaJIOTOMIJIKOBOI KICTKH, KOTpi HaJiexaTb A0 Ka-
Teropil TiJIeCHUX YIIKOJKEeHb CepeJHbOT0 CTYNEeHS TSXKKOCTI K
Taki, 0 He € HeGe3MeYHUMU JJIS )KUTTS, ajie IPU3BEJH /10 I0BTO-
TPUBAJIOro po3Jazjy 340poB’sal.

Takol x mnosunii gfoTpumMyetbcs [lnenym BepxoBHoro Cyay
Ykpainu, skuil y 1. 6 [ToctaHoBU «IIpo NpaKTUKY 3aCTOCYBaHHS Cy-
JaMU YKpaiHU 3aKOHO/IaBCTBA y ClIpaBax Ipo JesKi 3JIOYUHU NIPOTH
0e3neKy JJOPOKHBOTO PYXy Ta eKCIJIyaTalii TpaHCHOPTY, a TaKOX
po aAMIiHICTpaTUBHI [paBONOPYLIEHHA Ha TPAHCHOPTI» BiJ
23 rpynusa 2005 poky 3a3HauMB, 110 MOPYIIEHHS 0COG0I0 MPaBUJI
6e3neKyd JOpPOKHBOIO PYXy UM eKCIUIyaTalii TpaHCHopTy, sike
CIPUYMHUIJIO HACAIAKY, NepefbadeHi pisHUMHU YacTUHAMHU CT. 286
KK Ykpaiuy, ciij kBasidpikyBaTH K ofMH 3JI04UH 3a Ti€lo ii yacTu-
HOl0, KA Nepefbayae G6iabi THKKI Hacaigku. [Ipy 11bOMY ¥ BUPOKY
HeoOxi/IHO 3a3Ha4YUTH Bci KBaJidikyioui o3Haku. Ak 6a4yrMo 3 Io-
JoxeHb [locTaHOBM, MUTAHHSA NMPO Te, IO Pi3HUM 0co6GaM OyJio
CIpPUYMHEHO pi3Hi Haciaiaku, mepenbadeHi y pisHUX dYacTHHAX
cT. 286 KK, BupinieHo kBanipikyBaTH K OJIUH 3JI0YHH.

[IpoTe Taka kBasidikalis, HA Hamy AYMKY, € HeoOI'pyH-
TOBaHOO. BUHHUY 3amoAiaB WIKoAY ABOM NOTEPIiJIMM, | He3BaXKa-
I0YM Ha Te, 110 15 WKO/JA € 0JJHAKOBOIO, KOr0 JAisiHHA YTBOPIOE MO-
BTOPHICTb 3/104MHIB. [lifTBep>)KeHHAM TaKol NO3ULil € Te, 1[0 Yy ca-
Miil aucnosunii 4.1 ct. 286 KK Ykpainu moBa e npo BCTAaHOB-
JIEHHS BIiAMNOBiZIaJIbHOCTI 3a 3alOJiAHHS BKa3aHOI TaM ILIKOAU O/I-
Hil ocobi-noTepmisoMy. OTKe, 3aKOH 6Ge3mocepefHbO BKa3ye, 110
OXOPOHSIE IHTepecHu KOXXHOI'0 NOTepIiJIoro OKpeMo, BiANOBIAHO i
NIOKapaHHA BUHHUM NIOBUHEH HECTHU 3a 3al0/iHHA KO KOXXHO-
My 3 IOTepIJINX OKPEMO, a Iie 03HayagE, 1o i kKBasripikyBaTu ¢ak-

1 KpuminanbeHa cnpaBa Ne 1-57/ 2009 p. / apxiB YepHiriBcbkoro paioH-
Horo cyay XKuToMupcbKoi 06.1.
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TUYHEe 3aNo/[iTHHSA MIKOJU KOXKHOMY 3 MOTepIiJINX NOTPiOHO fK ca-
MOCTIMHUH 3JI04YUH.

ToMy y BHILleHaBeZleHOMY NPUKJIaAiI CyL0BO-CIiA40l IPaKTH-
KU [IpaBUJIbHOIO, HAa Hallly AYMKY, 6yJia 6 HacTynHa kBasidikanis -
4.1 cT. 286 Tay. 1 cT. 286 KK YKkpainu. 3a TaKMMHU K NIpaBUaMH, Ha
Hallle NepeKOHaHHS, MOBUHHI BUpILIyBaTHUCh BUNAJKW BYMHEHHS
JEeKiJIbKOX 3JI0UMHIB, KOXKEH 3 SIKUX MICTUTh O3HAKM OJJHOTO i TOro
K KBaslipikoBaHOIo CKJIaAy 3JIOUMHY — TOOTO KOXKeH 3i 37104MHIB
IIOBUHEH OTPUMYBAaTH CAaMOCTIHMHY KPHUMIiHaJbHO-IIPABOBY OLIHKY
(nBa xyJiiraHCTBa, BUMHEHI Irpymnoro ocib, Yu JBa TaKi K 3JI0YHHH,
BUMHEHI i3 3acTOCYyBaHHSIM BOTHeNa/bHOI a60 X0J10/1HOI 36po0i).

KBanidikania 3/0unHiB, y BUNaJKax, KoJu KBatidikyrwoua
03HaKa «MOBTOPHO» He NepeJibayeHa, BUMarae kBamidikyBaTu Ko-
)keH QaKTUYHO BYMHEHUM 3JI0YMH, K caMocCTiiiHuM, i popmysa
kBasidikanil y TakoMy BUNaAKYy 6yJe BigobpakaTu yci pakTH4HO
BYMHeHi 37104MHU. TOOTO CKiJIbKU BYUMHEHO 3JI0YMHIB, CTIJIBKHU X i
MOCUJIaHb Ha BiZinoBiAHy cTaTTio (YacTuHy ctaTTti) Oco6/1MBOI Yac-
TuHU KK.

Ko>keH 3i 3/104MHIB NOBMHEH OTPUMAaTH CaMOCTilHY KpHUMi-
HaJIbHO-TIIPABOBY OIL[iHKY i camocTiliHe BijoGpakeHHsT y dopMmyJi
kBastidikalil i y BUNasKy BUMHEHHS Pi3HOPIAHUX 3JI0UYHHIB.

Tak, BiHHUIIbKUM palioHHUM cyzoM BinHunbkoi o6sacti IL.
6yJI0 BU3HAaHO BUHHUM y BUMHEHHI 3JI0YMHIB, nepejbayeHux 4. 1
cT. 121, 4. 3 ct. 187 Tta 4. 1 cT. 309 KK Ykpainy, 3a Te, ujo y KBIiTHi
2003 poky nepebyBaryu B CTaHi aJIKOr0JIbHOTO CII'SIHIHHS, Ha Ipy-
HTI OCOOGMCTHX HENPUA3HUX CTOCYHKIB, YMHCHO HaHic JeKiJbka
yAapiB KyJakoM A. y ToJIOBY, YMM 3alofisB A. TSDKKe TisecHe
ymkopxeHHd. Y qinnHi 2003 poky I1. 3a nonepeHbo10 3M0BOIO 3 K.,
3aCTOCOBYHOYM HACHUJIbCTBO, L0 6y/J0 HebGe3NeYHUM JJs KUTTA i
3[10pOB’s], Ta MOTPOXKYYH HiCTOJETOM, IPOHUKIIU y O6yAuHOK JI. 3
MeTOI0 3aBOJIOZITU MAaWHOM NOTEePIIiIHUX.

[Ipu cnpo6i BTeKTH 3 Micll BYMHEHHS 3J109UHY I1. i K. 6y/u
3arpuMani npaniBHukamMu Mininii. [lig yac 3aTpumanusd y II. 6ys0
BUSABJIeHO i BuiydeHo 10,452 r mapuxyaHnul.

1 KpumiHasnbHa crpaBa Ne 1-54/ 2008 p. / apxiB BinHHIbKOTO MiciieBoro
CyAy.
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Y TakoMy BHIaJIKy MOBTOPHICTb Oy/le BIJIMBATH Ha NMpU3Ha-
YeHHS IOKapaHH4.

Taka kBaJstidikaljis cBi[YUTh NpPO Te, 110 3JOYMHH, K yTBO-
PIOIOTH NOBTOPHICTH 3/I04MHIB, He3aJIeXKHO BiJ IX XapaKTepUCTUKU
SIK TOTOXHi, oHOPiAHI Ta pisHOpiAH], cnix kBanidpikyBaTH BigmOBI-
JIHO JI0 OJTHOTO MpaBuJja KBasidikaril moBTOPHOCTI 3/7104MHIB 3a Cy-
KYIHICTIO cTaTel.

3a pesyJibTaTaMHU JOCHiKEHHS, BUKJIaJeHUMHU Y LIbOMY pPO3-
Jis1i po60TH, MO’KHA 3pOOGUTH TaKi 3arajibHi BUCHOBKHU:

1. Po3rsisHyBIIM MificTaBU KpUMiHaJIbHO-NIPABOBOI KBasidi-
Kallii, MokHa ckasaTu, 1o pakTHYHOW MHijcTaBow KBasidikarlil
CTOCOBHO TOBTOPHOCTI 3JIOUMHIB CJIiJi BBaXKaTu iHdopmarito mpo
BUMHEHI AiTHHSA, paKTHUYHI 06CTaBHUHH, IO MiJJIATal0Th MPAaBOBii
oninni. HopmaTuBHa mificTaBa kBasidikanii noBTOpHOCTI 37109HHIB
MIOJIATA€E Y BUSBJIEHHI TOTO, Ki KpMMiHaJbHO-NIPAaBOBI HOPMU BU-
KOPHUCTOBYIOThCS MpU KBasidikalii Ta Ha sKi cTaTTi KpUMiHaJbHO-
ro 3aKOHY CJIiJi IOCUJIATUCA Y BUNIAAKY IOBTOPHOCTI 3JI0YHMHIB.

2. Bupo6JsieHO cucTeMy 3arajibHUX NMpaBu/ KBasidikauii mo-
BTOPHOCTI 3JI0YMHIB, HacamIlepes, 3 NOMJIAAY peasizalil TaKux
NPUHIMIIB KPUMiHaJbHO-paBoBOiI KBaidikanii sIK 3aKOHHICTB,
IHZMBiAYa/IbHICTh, TOYHICTH Ta IOBHOTA.

3. BujiijieHo m'ATh TUNOBUX CUTYyaliil kBasidikanii moBTO-
PHOrO 3JI0YHMHY, & caMe: KOJIM BiANOBiJaJbHICTh 32 NOBTOPHUM
3JI04MH, nepejbadyeHa y ctatTi Oco6suBoi yactuHu KK Ykpainy,
sgka: 1) MicTUTh KBaJiQikyr4dy 03HaKy «BUMHEHHS 3JI0YUHY MO-
BTOPHO», a ¥ @aKTUYHO BUMHEHOMY NOCATaHHI iH1 KBaJaidikyto-
4yi 03HAKHU BiJiICYyTHi; 2) MicTUTB KBaJidiKy04yy 03HAKy «BUMHEH-
HS 3JIOUUHY MOBTOPHO», 3 Y GaKTUYHO BUMHEHOMY HOCSATAHHI €
TakoX iHmI kBasidikyoui o3Haku, nepeabadyeHi Ti€w K 4acTH-
Howo cTaTTi Oco6snBoi yacTuHu KK Ykpainuy, 1o i o3Haka «BYHU-
HEeHHS1 3JI0YMHY NOBTOpPHO»; 3) MICTUTb KBaJjidikyluyy O3HaKy
«BYMHEHHS 3JIOYUHY MOBTOPHO», @ Y PaKTUYHO BUMHEHOMY MO-
csAraHHi € kBasidikyoui o3Haky, nepejbayeHi iIHIIMMU YacTHHA-
Mmu Tiei camoi craTTti Oco6suBoi yactunu KK Ykpainu; 4) He mic-
TUTb KBaJidikyoyol 03HAKU «BYUHEHHS 3JI0YMHY NMOBTOPHO», A
daKTUYHO BUYMHEHe NOCAraHHs Ma€e iHmi kBanidikyroui o3HaKH;
5) He MicTUTbh KBaslidikyw4yoi 03HAKU «BUMHEHHS 3JIOUMHY IO-
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BTOPHO», i GaKTUYHO BYMHEHE MOCATAHHA He Ma€ iHIUX KBaJi-
bikyroyux 03HaK.

4. 06rpyHTOBaHO, 1110 KBaJidikallisi MTOBTOPHOCTI TOTOXXHHUX,
OZIHOPIZIHMX Ta Pi3HOPIHUX 3JI0YMHIB 3/[INCHIOETHCA 3a CYKYIHic-
TIO CTaTel, TOGTO KOXEeH i3 3JI0UMHIB MOTPeOye CaMOCTiHHOI Kpu-
MiHaJIbHO-TPABOBOI OI[iHKK Ta CAMOCTIHHOTO BiJjo6paXkeHHs Yy ¢o-
pmyi kBaigikarii.

5. [Ipu kBasnidikanii mIOBTOPHOCTI 3/I04UHIB, sIKa MOB’sI3aHa i3
3acy/pKeHHAM, CJif, HaZlaTH KpUMiHa/IbHy NpPAaBOBY OLIHKY Julle
JpyroMy 3JI04MHY, OCKiJIbKM NepIINH 3/104MH, 3a IKHUH ocoba 6y./a
3acy/ZpKeHa, BXKe OTPUMAaB CBOIO OLIIHKY Y BUPOKY CYZy.

6. Ockinbku y yuHHoMy KK Ykpainu Hemae 4iTkoi BKasiBKHU
Ha Te, [0 KOXXEH 3JIOYMH MiAJArae caMoCTidHINA kBaidikanii, 1o
OyJI0 BUIlle OGI'PYHTOBAHO, IPOMOHYEMO JIOMOBHUTH 3arajibHy 4ac-
TuHy KK Ykpainu HoBolo cTaTTeto y po3giii VII Takoro 3Mmicty:

«Cmamms 32-1. [Ipasusa keanigikayii noemopHocmi 3104uHi8.

1. 3104uHU, SIKI ymeopoomb N08MopHicmy, keanigikyrombucs
3a cykynHicmio cmameli Ocobaugoi yacmuHu yboz2o Kodekcy.

2. [Ipu noesmopHocmi 3/104UHi8 W0d0 KOHCHO20 3 HUX 30ilicH}0-
€MbCS NOCUNAHHSA HA cmammio, yacmuHy cmammi Oco6augoi yac-
muHu ybozo Kodekcy, a sKWo 3/104UH € HE3aKIHYeHUl YU 8UUHEHU y
cnigydvacmi - makoxc Ha eidnosidni cmammi, yacmuHu cmameii
3azasnvHoi yacmuHu yvozo Kodekcy.»

lle macTb MOXKJMBICTb CKOPOTHUTH KiJIbKICTh BUIAJKIB He-
npaBu/bHOI KBaJsidikalii 37104MHIB y BUMAJKY X TOBTOPHOCTI, IO-
JIETIINTDb BUSBJIEHHS Ta YCYHEHHs HeloJiKiB y 1iilt chepi.



BHUCHOBKH

Y MoHorpadii 3po6/ieHO TeopeTHUHe y3araJbHeHHs i 3ampo-
IIOHOBAHO HOBe BUpIillleHHSI HAYKOBOI Mpo6JieMH CyTHOCTI i kpumi-
HaJIbHO-IIPABOBOI OL[iHKHA IOBTOPHOCTI 3JI0YUHIB, 1110 BUABJAETbCA
y BUJiJIeHH] iCTOTHUX O3HAaK JOCJi/PKyBaHOrO MOHATTH, BCTAHOB-
JIEHHSl 0ro 3MiCTy, CHiBBiJHOUIEHHI i3 CyMDXXHUMHU MOHATTAMH, a
TaK0XX y po3pobJsieHHI npaBus KBasidikaril, ski moBUHHI 3acToCo-
BYBaTHCH Yy BUIIAJIKy BYMHEHHA IOBTOPHOCTI 3JI04MHIB. Jly1g focar-
HEHHs BU3HA4YeHOI MeTH Ta BUpIlIEeHHs MOCTaBJIEeHUX 3aBJaHb [0-
CJiPKEHO 06CAT Ta 3MICT MOHSTTS MOBTOPHOCTI 3JI0YMHIB, i Ha oc-
HOBI oNpalloBaHHA WPUAUYHOI JiTepaTypu Ta BUBYEHHH CYLOBOI
NPaKTUKU BCTAaHOBJIEHO BIIJIUB NOBTOPHOCTI 3JI0OUMHIB Ha KpPUMi-
Ha/IbHY MpaBoOBYy KBasidikaliiio 3JI04MHIB, 1[0 AaJ0 MOXJ/IUBICTb
cbopMyJiOBaTH Taki OCHOBHI BHUCHOBKH, sIKi MalOTb HayKoBe Ta
NpaKTUYHe 3HAaYeHHH:

1. ¥ Hayni KpUMiHaJBLHOTO MpaBa JOCUTh UIMPOKO i ITHGOKO
JOCJi/[P)KEeHO TOHSATTS MOBTOPHOCTI 3/I0UUHIB. AJle, HE3BaXKal0UM Ha
NUJIBHY yBary fo uiei npo6Jemuy, npouec GopMyBaHHsI BUeHHS PO
MOBTOPHICTh 3JIOUUHIB B YKPAiHCbKiN KPUMiHaJbHO-NIPAaBOBiN J0K-
TPHUHI J0Ci € CKIaJHUM i cynepe4MBUM. He3Baxaro4dn Ha 3HA4YHY
KiJIbKicTh my6Jikanii Ta iHIIMX HayKOBUX PO3pPO6GOK y IIbOMY Ha-
npsmi, K 3JilicHIOBaTU KBasidikallilo MIOBTOPHOCTI 3/I0YMHIB i fAKi
npaBuJia MPU IbOMY 3aCTOCOBYBATH TaK i He OYJIO 3alIPOIIOHOBAHO.
BiaTak, faHa MoHorpagis € KOMIIEKCHUM JIOCTiPKeHHSM po6JieM
kBaJsidikallii TOBTOPHOCTI 3/104HHIB.

2. AHani3 oKpeMHUX iCTOpUYHUX eTaliB PO3BUTKY KpUMiHa/IbHO-
ro 3aKOHOZABCTBA JlaJI0 3MOI'Y BiIMITUTH MO3UTHUBHY TeHJEHILI0 0
pO3IIUpPEHHS IOHATTS IOBTOPHOCTI 3/I0YUHIB, pO3yMil04M Mij| HEO He
TiJIbKY BUMAaJ KXW BUMHEHHS JIBOX i OiJIbIlle TOTOXKHMX 3JI0UMHIB 3a Ha-
SIBHOCTI 3aCy/>KeHHs], a ¥ BUNIa/IKU BUMHEHHS TOTOXHUX, OJHOPIJHUX
Ta Pi3HOPIZAHUX 3JIOYMHIB He3aJIeXXHO Bij, 3acy/KeHHs. [CTOpUYHUI
JOCBIJ| CBIAUMUTH, 1110 3aKOHOJABELb BU3HAYyaB IiJABUIEHY CYCIIIJIBHY
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He0e3MeKy 32 BYMHEHHS JIEeKIIbKOX 3JI0YUHIB, a MOBTOPHICTh 3/I0YH-
HiB BUCTynaja 3aco6oM i iHauBiayanisanii Ta audepennianii kpu-
MiHaJ/IbHOI BiZINIOBIJAJIbHOCTI.

3. JlocBij, 3apy6i>kHUX Jlep:kaB BKa3ye Ha Te, 1110 3 MPUUHSAT-
1AM KK YkpaiHu npaBOTBOPYICTL He NMPUIUHSAETHCS, 8 B OKPEMUX
BUIAJIKaX CTa€ Lie IHTEHCUBHIiIOW. TOMy MOJIOXKEHHS, BUCHOBKH i
npono3uii, ki MiCTATbCS Y AOCIi/KeHi € aKTyaJbHUMU Ta HE0O-
XiJHUMH.

4. BupinieHHs nMUTaHHA KBaJidikalii moBTOPHOCTI 3/104HHIB
HEMOXX/IMBe 6e3 3’siCyBaHHS MOHSITTS, 03HAK Ta BU/[iB MOBTOPHOCTI
3JI04MHIB. Jloc/ti/[P)KeHHs [IUX T0JIOXKEeHb € OCHOBOIO JIJI BUPOOJIEH-
Hsl MpaBuUJI KBastidikalii MOBTOPHOCTI 3JI0YMHIB, OCKIJIbKY KBaTidi-
Kallii BYMHEHOro, OKpiM BUOOpY BiAMOBifHOI cTaTTi (4acTHUHU
crarti) KK, nmosisirae Takox y BCTaHOBJIEHHI BiJilnOBiAHOCTI AisTHHSA
O3HaKaM IOBTOPHOCTI 3JI0YUHIB.

JocnimpkeHo, 110 KpUMiHa/IbHO-TIPAaBOBUM 3MiCT MOBTOPHOCTI
3JIOUMHIB PO3KPUBAKOTh TaKi O3HAKMU:

- MMOBTOPHICTh yTBOPIOKOTH /JIBA i GiJiblile 3JI0UMHY;

- 36epeXeHHsI KPUMiHaJIbHO-PAaBOBOI'0 3HAYEHHSI X04a 66U
JBOMa 3JI0YWHAMHY, 1110 YTBOPIOIOTh IOBTOPHICTB;

— BYMHEHHSs JBOX i 6i/ibIlle 3JI04HMHIB HEOJHOYACHO.

OTKe, MOBTOPHICTIO 3/I0YMHIB BU3HAETHCSI BUNHEHHS 0COO0I0
HEOJIHOYAaCHO /IBOX 4YM Oi/ibllle 3JI0YMHIB, MPUHANUMHI ZiBa 3 SIKUX
36epiraloThb KpMMiHaIbHO-IIPAaBOBE 3HAYEHHS.

5. 3anpornoHoBaHi y HayIli KpUMiHaJIbHOTO MpaBa BapiaHTH I0O-
JliJly MHOXKMHHOCTI 3/I0YMHIB Ha BHUJM MOPYIIYIOTb BUPOGJIeHi Jori-
KOI0 IpaBWIa MOy MOHATTA. BiaTak, 3HauHa yacThHA Ipo6JieM KBa-
Jlidikanii MTOBTOPHOCTI 3/104MHIB 3yMOBJIEHI METO/0JIOTYHO0 TOMUJI-
KOI0: IOHATTSM i Kiacudikalliero MHOXKUHHOCTI. ToMy y BUIAZIKy BUU-
HEHHS 006010 EKIbKOX 3/JI0YMHIB A0IIJIbHO TOBOPUTH NMPO MOBTOP-
HICTb 3JI0YHHIB, IKa OXOILIIOE YCi BUMA/KW BYMHEHHS JIBOX i Gijiblie
3JIOYMHIB He3aJIeXKHO BiJ| IX TOTOXHOCTI, OAHOPIZHOCTI YU pi3HOpIJ-
HOCTI, 2 TAKOXK 3JIOYHHIB, SIKi IOB’s13aHi 3 monepeiHiM 3aCy/PKeHHSIM Ta
He MOB’sI3aHi 3 MonepeHIM 3aCy/KEHHSM.

6. JlociiKeHo, 110 TaK 3BaHa peasibHa CYKYIHICTb 3JI0YUHIB
3a CBOIMHM O3HAKaMH 36iraeTbcs 3 MOBTOPHICTIO 3JI0YHMHIB i, Bifmo-
BiZJHO, CTAaHOBUTb MOBTOPHICTH pi3HOPiAHUX 3704MHIB. lllogo Tak
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3BaHOI iZjeaJIbHOI CyKYNHOCTI 3JI0YMHIB, TO BOHA BiZjMeXKOBYETHCS
Bi/Ji IOBTOPHOCTI 3/I0YMHIB 3a JOCTAaTHIMU 03HaKaMH, a caMe — Pi3HUM
4yacoM BYMHEHHS 3JI0UMHY Ta Pi3HOI0 KiJbKiCTHO fAissHb. Penuaus
3JIOYMHY — L€ BUJ, IOBTOPHOCTI 3/I0YMHIB, IKUH XapaKTepU3y€ETbCA
THUM, 110 HOBUH YMHCHMH 3/104MH BUMHEHO 0C06010, He3BaXKAaIOUH
Ha 3aX0/JM KPpUMiHa/JIbHO-IIPAaBOBOTO BIIJIUBY, 1110 BXe 3aCTOCOBYBa-
JIMCA 1,0 Hel paHilue.

7.BCTaHOBJIEHO TaKi IOPUAMYHO 3HAYyIUi KpuTepil nmofiny
NOBTOPHOCTI 3/104MHIB Ha BUAU: 1) 3a xapaKTepoM BUHMHEHUX Ai-
AIHb: MOBTOPHICTb TOTOXXHUX 3JI0YMHIB; NOBTOPHICTb OJHOPIAHUX
3JI0OYMHIB; MOBTOPHICTh Pi3HOPIAHUX 3JIOYMHIB; 2) 3a HasBHICTIO
CYZJMMOCTi: MOBTOPHICTH, fIKa MOB’sI3aHa i3 3acy/PKeHHSM; OBTOP-
HiCTh, fIKa He MOB’sI3aHa i3 3acy/KeHHSAM; 3) 3a KpUMiHAJbHO-
NPAaBOBUM 3HAYEHHSIM: MOBTOPHICTh K KBalidikyodya o3HaKa; Mo-
BTOPHICTb IK 06CTaBUHA, 1110 0OTKY€E MOKapaHHS.

8. BugisieHo BUNIaAKY, KOJIM IOBTOPHICTh BIJIMBA€E HA KPUMi-
Ha/IbHO-TIPaBOBY KBaJsidikallito: a) AKIO y CTAaTTi, AKa BCTAHOBJIIOE
BiZiMOBifa/NbHICTh 332 MOBTOPHUM 3JI04MH, HasiBHA KBasidikyroda
O3HaKa «BYMHEHHS 3JIOUWHY MOBTOPHO»; 6) AKILO y CTaTTi, fKa
BCTAHOBJIIOE BiZNOBiAa/NbHICTD 3a NMOBTOPHUHM 3JI0UMH, BiACYyTHA
KBaTiikyoya 03HaKa «BUMHEHHS 3/I0UHMHY TOBTOPHOX.

9. 06rpyHTOBaHO, 110 KBaslidikalis NOBTOPHOCTI TOTOXHHUX,
OZIHOPIZIHMX Ta Pi3HOPIJHUX 3JI0YMHIB 3/[INCHIOETHCA 3a CYKYIHicC-
TIO CTaTel, TOOTO KOXKeH 3i 3JI04MHIB noTpebye caMoCTilHOI KpU-
MiHaJIbHO-TIPAaBOBOI OI[iHKHU Ta CAaMOCTiIHHOTO Bifjo6pakeHHs ¥ dop-
myJi kBasmidikauii. BinTak, yci BuAu MoBTOpHOCTI 3/104MHIB MOXHa
KBamipikyBaTH BiNMOBiIHO 0 OAHOTO MpaBWJa KBatidikarii mo-
BTOPHOCTI 3JI0YUHIB.

3anponoHoBaHUM MijaxiA 1mogo0 kKBasidikamil moBTOpHOCTI
3JIOYHHIB 3abe3Meuye JOTPUMaHHS NPUHIUIIB TOBHOTH, iHAUBIAY-
QJILHOCTI, TOUHOCTI Ta 3aKOHHOCTI KBasidikanil. BignosigHo g0 Ha-
BeJleHOoI apryMeHTallii po3po6JieHi npaBuJa kBasidikarliil moBTop-
HOCTI 3JI0YMHIB.

10. g migBuULleHHS SIKOCTI HOPMATUBHOIO peryJloBaHHSA
KpPUMIiHAJIbHO-NIPABOBUX BiZJHOCUH, fIKI CTOCYHOTBHCA NPaBUJIBHOCTI
kBaJsidikalii mTOBTOPHOCTI 3/I04HHIB, MPONOHYEThCA BHECTHU TaKi
3MiHM Ta fonoBHeHHA y KK Ykpainu:
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10.1.Y 3B’AA3Ky 3 YyJOCKOHaJIeHHIM HOPMaTUBHOI'O BM3Ha-
YeHHsI MOBTOPHOCTI 3JIOYMHIB Ta OKpeMHuX MoJyoxeHb CcT. 32 KK
YKpaiHU NpONOHYETHCA BHECTH 3MiHU [0 LIi€l CTATTI i BUKJIACTH 11 y
TaKil peJlaKii:

«1. [loemopHicmio 3/104YUHI8 BU3HAEMbCS GHUHEHHS 0CO60H
HeodHO4acHo 080X YU biibuie 3/104UHI8, NpUHATIMHI d8a 3 sIKUX 36epi-
2amb KpUMIHAI6HO-NPABO8E 3HAYEHHS.

2. [Ipu 84uHeHHI deKibkox momoxcHUX JisiHb, 06’€0HaHUX €du-
HUM YMUCAOM, MAE Micye NpoA08H#CYBAHUI 3/10YUH.

3. [loemopHicmb 8I0cymHsl, IKWO 3a paHiwe 84UHeHUll 3104UH
0co6y 6y/a0 38inbHEHO 8i0 KpuMiHaabHOI 8idnogidasabHocmi 3a nid-
cmasamu, 8CMaHo8/1eHUMU 30KOHOM, 38i/1bHeHO 8i0 nokapaHHs ma
liozo 8id6ysaHHs, nozauieHo abo 3HAMO CyoUMicCmb».

Cmammuto 33 «CyKynHicmb 3/104UHi8» BUKJIIOUUTH.

Cmammio 35 nasBatu «lIpagosi Hacaidku noemopHocmi 3./10-
YUHIB».

10.2. Y 3B’3KY i3 pOo31IUpPEHHAM 06GCATY MOHSATTS MOBTOPHO-
CTi 3JI0YUHIB IPONIOHYETHCA:

-m.1 4. 1 ct. 67 KK YkpaiHu BUKJAcTHM B Takid pejakuil:
«BYUHEHHS 3/104UHY 0C006010, IKA PaHiwle 84UHUNA 310HUHY;

- HasBy posgainy VII KK Ykpainu «llosmopHicmb, cyKynHicmo
ma peyudus» 3aMiHUTH Ha «[I08MOpHiCMb 3/10UUHIBY;

-y ct. 70 KK YkpaiHnu TepMiH «CyKynHicmb 3/104UHI8» 3aMi-
HUTHU TEPMiHOM «8YUHEHHS 0eKIAbKOX 3/10YUHI8N.

10.3. Ockinbku y yuHHOMYy KK Ykpainu HeMae 4iTkol BKasiB-
KU Ha Te, 1[0 KOKEH 3JIOYHH MiAJIsArae caMoCTilHiN kBasidikaliii, 1o
Oy/i0 BHILEe OOIPYHTOBAHO, 3aIPOMNOHOBAHO JOMOBHUTH 3arajbHy
yactuHy KK Ykpainu HoBolo cTaTTeto y po3giai VII Takoro 3micTy:

«Cmamms 32-1. [Ipasusa keasigikayii noemopHocmi 3104uHi8

1. 3104uHU, SIKI ymeopomb No8mMopHicms, keanigikyrombucs
3a cykynHicmio cmameli Ocobaugoi yacmuHu ysboz2o Kodekcy.

2. [Ipu nosmopHocmi 3/104UHI8 W0J0 KONCHO20 3 HUX 30iliCHI0-
€MbCS NOCUNAHHS HA cmammio, yacmuHy cmammi Oco6augoi yacmuHu
ybozo Kodekcy, a siKujo 3/10MUH € He3aKiHYeHUll Yu e4YUHeHUll y cnigy4a-
cmi - makodxc Ha 8idnosiowi cmammi, yacmuHu cmameli 3a2a16HOI
yacmuHu Yyboz2o Kodekcy».
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