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TepMiH «He3aKOHHO BHBe3eHi KyJIbTYPHi HIHHOCTD»
B KOHTEKCTi po0jieMH NOBEPHEHHS TA PeCTUTYLII
NpeaMeTiB KyJbTYpPU
Y cTarTi B KOHTEKCTI TUTaHb MOBEPHEHHS T4 PECTUTYIII KyJIBTYPHUX [[IHHOCTEH PO3TIISIAETHCS
3MICT IIOHSATTS 1 TEPMiHY «HE3aKOHHO BUBE3EHI KyJIbTYPHI LHHOCTI». ABTOp aHaJIi3ye IIMPOKE KOJIO

JDKEpeI, y T.4. HABOJUTh MOPIBHSUIBHUIN aHaJli3 BU3HAYCHHS TIOHATTS if TepMiHY «HE3aKOHHO BHBE-
3€H1 KyJIbTYpHI LIHHOCTI» B aKTaX MiXKHAPOIHOTO MPABOBa aKTax i B yKpaiHChKOMY 3aKOHOABCTBI.
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PECTHUTYILisI, HOHSATTS, TEPMiH, MiXKHAPOIHE TIPaBO, 3aKOHO/IABCTBO Y KpaiHH.

TepMiH «HE3aKOHHO BHMBE3€HI KyJbTYpHI IIHHOCT» y CBOI OCHOBI MIiCTHUTh
BUPA3HAN MDKHAPOITHO-TIPABOBHI KOHTEKCT. 3 OIHOI CTOPOHH, BiH BiZIOOpaXKye
(axT Bi3MIHOro NEepEMIIEHHS THX UM IHIIHMX KyJIbTypHUX LIHHOCTEH 32 MEeXi Tepu-
TOpIi AeprkaBH, Jie BOHU IiepedyBaii 10 MOMEHTY BHBe3eHHs. BogHouac iforo 3mict
3aCBiUYyE, 10 TaKe MEPEMIICHH BiIOYJIOCS B HE3aKOHHHUH CIOCiO, TOOTO 3 Mopy-
IICHHSIM THX Y 1HIIMX HOPM MpaBa, IO JAisI HA MOMEHT CKOEHHS TaKOro Mopy-
IIeHHS 5K Ha PiBHI MDKHAPOTHO-TIPABOBHX aKTIB, TAK i, HEPII 32 BCE, HA PiBHI UMH-
HOTO BHYTPIIITHBOTO 3aKOHO/IABCTBA [TAHO1 IepKaBH Ta BCymeped il BOII.

Lleit TepMiH € TOPIBHSHO HOBHUM JUI YKpaiHCHKOTO TaMm’siTko3HaBcTBa. Cepen
nyOJiKaLii, y SKMX HOPYIIYFOTBCS ITMTAaHHS TEPMIHOJIOTI, 3BEpPHEMO yBary Ha
BCTynHY crarTio B. Axynenka i 1O. Illemmryudenka 1o ¢hyHAaMeHTAIBHOTO BUIAHHS
PO TIPaBOBY OXOPOHY KyJIBTYypHHX LIIHHOCTEH, B sIKiil BOHH (X04a i orocepe/koBa-
HO) HAMAraloThCs PO3KPHUTH 3MICT 11poro TepMiHy [1]. IIpomoHoBaHa myOmikaris €
CIIPOOOIO MPOJOBKHUTH PO3IILI JaHOT MPOOIEMH.

VY mporeci po3BUTKYy MDKHApPOIHOTO MpaBa B cepi OXOPOHM Ta 30epekKeHHs
KYJIBTYPHUX LIHHOCTEH Oys10 BUpOOJIEHO 0a30Bi KpHUTEpii, SIKi BU3HAYAIOTh OCHO-
BHI LULIXM (hOPMyBaHHS KyJIBTYPHOI CHAJIIMHKM KOXKHOI JepKaBU sIK KpaiHH iX
noxo/pkeHHs. Hacammepen BOHM Tiepen0adyaroTh MpaBO KOXKHOI JIEpKaBU CaMo-
CTIHHO BH3HAYATH IIPHHANEKHI JI0 HUX HPEIMETH, [0 MAIOTh iCTOPHYIHE, MUCTEIIb-
K€, HAYKOBE UM IHINIE KyJbTypHE 3Ha4deHHS. [10ka30BO me mpaBo c(HOpMyIHOBAHO
B Pexomennamisx FOHECKO 1964 p., cipsmoBanux Ha 3a00poHy Ta 3aro0iraHss
HE3aKOHHOMY BUBE3€HHIO, BBE3CHHIO i Iepe/iadi paBa BIACHOCTI Ha KYJIbTYPHI LiiH-
HocTi: «KoxHa neprkaBa-4iieH Mae BCTAaHOBUTH KpUTepii, HaHOLIbII NpuaaTHi, Ha i
JyMKY, JUTsl BU3HAUCHHSI HASIBHUX Ha il TepUTOPIT KyJIbTYPHHX LIHHOCTEH, 110 MatoTh
BenmKke 3HaueHH:D [2]. Bogrouac, Korsenmis KOHECKO 1970 p. mpo 3axomu, cips-
MOBaHi Ha 3a00pOHY 1 3aro0iraHHs He3aKOHHOMY BBE3CHHIO, BUBE3CHHIO Ta Iiepe/a-
4i TIpaBa BJIACHOCTI Ha KyJbTYpPHI IIHHOCTI, JOBOJI YiTKO BU3HAUYMIIA, IO KYJIBTYp-
Ha CIIIIMHA KOXKHOI JIepXKaBID) BKIIFOYAE TaKi KaTeropii KyJIbTypHUX IIHHOCTEH:

) KyJIbTYPHI I[IHHOCTI, CTBOPEHI OKPEMHMH 0C00aMH a00 KOJICKTUBAMH 0Ci0, sIKi
€ TPOMa/IIHAMH JIaHOI JIepKaBH, Ta KyJIbTYpHI IIHHOCTI, [0 MalOTh BaXIIMBE 3Ha-
YeHHs1 IS TaHOi JeprKaBH i CTBOPEHI Ha TEPHUTOPIi i€l AeprKaBy iHO3EMHIMH TPO-
MagsHaMH a00 ocobamu Oe3 TPOMAIIHCTBA, SKi MPOKUBAIOTH HAa TEPUTOPIT JaHOI
JICpKaBH;

b) KynbTypHI LIHHOCTI, 3HAW/ICHI Ha HAL[IOHAJIBHII TEepUTOPIi;

C) KyJBTYpHI L{IHHOCTI, HA0yTi apXeOJIOTYHUMH, €THOJIOTTYHUMH 1 IPUPOJITHH-
YOHAYKOBHMH EKCIISIMIIISIMU 33 3rOJIOK0 KOMIIETEHTHHX BIAcTell KpaiHW, 3BIIKH
TTOXOATH 11l LIIHHOCTI;



d) KyneTypHi HiHHOCTI, Ha0YTi BHACIIZIOK 0OPOBLIEHOTO OOMiHY;

€) KyJbTYpHI IHHOCTI, OTpUMaHi sIK Jap a00 3aKOHHO KYTUICH 32 3TO0I0 KOM-
TICTEHTHHX BIIACTEH KpaiHW, 3BiIKU BOHH MOXOAATH (cT. 4) [3].

Takum uMHOM, yci HIIN OUISIXM OTPUMaHHS KyJBTYPHUX LIHHOCTEH BHU3HAIOThH-
Csl HE3aKOHHUMH. BaXIIMBUM € 1 I1ie OZIMH BUCHOBOK, SIKU BUTIKAE 3 TIOJIOXKEHb JAaHO
KOHBEHLIi — MOHATTS «KpaiHa IMOXOKEHHs KyJIBTYPHUX LIHHOCTEH» CBOIM 3Mic-
TOM — OKpIM KOHTEKCTY KpaiHH, Ha TEPHTOPIi sKOi Oyi10 cTBOpeHO abo 3HAHIECHO TOH
Y1 {HITAH TIPEAMET KyIbTYPH — OXOILTIOE TAKOXK 1 yci iHII KyJIBTYpHI MIHHOCTI, 5IKi
nepeOyBaroTh B 1i Mexkax Ha 3aKOHHHX ITICTaBax. 3 IIbOI0 MOXKHA 3pOOMTH ¥ IHIIMIH
BHCHOBOK — MDKHAPOJIHE TIPaBO, PETYJIFOI0YN B3aEMOBIIHOCHHH JIEP)KaB OO KYyJIb-
TYPHHUX LIHHOCTEH, He 3arepedye TOoro, 110 JI0 Ky IbTYPHOI CIIaIMHA [EBHOI iepKa-
B MOXYTb BXOAMTH KYJIETYpPHI LIHHOCTI iHILOI KpaiH! MOXOKEHHSI, 1€ BOHU paHi-
e iepeOyBami. [Ipu pomy, sk 3a3Hagae M. borycnaBchKuii, «MOBa MOXKe HTH JivIe
TIPO 3aKOHHICTH MepeOyBaHHS [IHHOCTI B KpaiHi Yr PO 3aKOHHICTB il mpraOaHmsD [4].

Bynp-sike BHBE3eHHS KyJIbTYpHHX I[IHHOCTEH 3 TepUTOpiH KpaiH I03BONSETH-
Csl JIMIIIE 32 BiZICYTHOCTI 3aIlepeyeHb 1010 TAKOTO BUBE3EHHS 3 OOKY KOMITETEHTHHX
oprasiB 1ux kpaiH (Pekomennanii FOHECKO 1964 p., 1. 4) [5]. @opmanbaim Matepi-
AJTbHUAM BTLUICHHSIM 3TOIH ICPYKaBH HA BUBE3CHHS 3 il TEPUTOPIT KYJbTYPHHUX I[IHHOC-
Teil € CBIZOITBO Ha TIPaBO BUBE3CHHS KYJIFTYPHHX IIIHHOCTEH, sIKe BUIAIOTH TaKi opra-
HH 1 SIKe «TIOCBITIYE, IO BOHA JIaJia O3B Ha BUBI3 OfHi€T 00 KUTHKOX KyJIBTYPHHIX
uinHoctei» (Konsernuis FOHECKO 1970 p., cr. 6) [6]. Y pamkax €Bpomneiicbkoro
Corozy (€C) Bapro BimsHaunT [locranoBy Pamu (€EC) N 3911/92 Bix 9 rpymns
1992 p. mpo eKcropT TOBapiB KyJIbTYPHOTO MPU3HAYEHHS, KO BCTAHOBIIOETHCS,
IO KCIOPT KYJABTYPHHUX IHHOCTEH MOXKE 3MIMCHIOBATHCS JIMIIIC HA OCHOBI JIIICH-
3ii, BUJJaHO! KOMIIETEHTHAM OpTaHOM. B 0IaTKy 70 1aHOTO aKTy MICTHUTBCS TIEpeItiK
KYJIBTYPHHX I[IHHOCTEH, Ha SIKi OMIMPIOIOTECS BIMOTH MIOCTaHOBH [7].

BinmosinHoO, BBaXXat0ThCSl HE3aKOHHMMH BBE3CHHS, BUBE3CHHSI Ta Ilepe/iaya Ipasa
BJIACHOCTI Ha KYJIBTYpHI IIHHOCTI, 3/i}iCHEH] 3 MOPYIICHHSM IIPaBUJI 3aCTOCYBaHHS
IMX TIPHHLIMITB, IPUHHATHX KoXkHOIO AepkaBoto (Pexomennauii KOHECKO 1964 p.,
1. 6, 7), a TAKOXK i3 TIOPYIICHHSM IIPaBHII, CXBAJICHUX JepKaBaMH-y4aCHULISIMHU BiJl-
noBiHO1 MbkHapoxHoi koHBeHMil (Konsertiss KOHECKO 1970 p., ct. 3) [8]. Tepmin
«HE3aKOHHO BUBE3€HI KyNIbTypHI IIHHOCT) K «IIepeMileHi i3 Tepuropii JoroipHoi
JepxaBu Bcyneped il mpaBy, SIKE PETyIIOE BHBE3CHHS KyJIbTYPHHX LIHHOCTEH 3
METOI0 3aXHCTy 1 Ky/nbTypHOI criajumHm» 3adikcoannii B Konsenuii IOHIJIPYA
PO MDKHApOJHE TTOBEPHEHHS BUKPA/ICHHX YH HEJETabHO BUBE3EHHX KYJIBTYPHHX
iHHOCTeH Bin 24 yepBHs 1995 p. [9].

OnHOYacHO, MIKHAPOAHO-TIPABOBI JTOKYMEHTH JO3BOJIIIOTH KOHKPETH3YBATH
3araibHi BU3HAUCHHS Ta POSMJIHYTH OUTBII JETAIBHO KaTeropil KyNbTypHUX IIiH-
HOCTeH, SIKi MOKYTb BIJHOCHTHCS 10 HE3aKOHHO BMBE3CHHX KYJIBTYPHHX LIHHOC-



teil. Konpenmist FOHIIPYA 1995 p. akuenTye yBary Ha HE3aKOHHHX MEPEBE3CHHSIX
Ta TOPTiBJi KyJIBTYPHIMH LIHHOCTSMH, OCOOIMBHII HAroJIOC pOOUTHCS Ha «I0Tpady-
BaHHAX apXeoNoriyHux mictieBoctei» [10]. V cr. | koHBeHIIil 3adikcoBaHe BU3HAYCH-
HS «HE3aKOHHO BMBE3CHUX KYJIBTYPHHUX LIHHOCTEID, T1iJ] IKUM BOHA PO3YMI€E I{IHHOC-
Ti, IEpeMILIIeHi 3 TEPUTOPIT IepKaBH BCyTeped il mpaBy, sKe PETYIIIOE TaKe BUBE3CHHS
[11]. Cnix 3a3HaumTH, WO 10 Li€i KaTeropii KOHBEHIS BiIHOCHTh TaKOX THMYAco-
BO BHBE3€HI Ta HETIOBEPHYTI KYJIBTYpHI IiHHOCTI: «KyIbTypHa HiHHICTH, THMYacOBO
BUBE3CHA 3 TEPUTOPIi JEP/KABH ... 3 METOIO BUCTaBKH, TOCIIHKEHHS I PecTaBpallii,
3TiIHO 3 I03BOJIOM, BHIAHWM BIITOBIHO 110 1i 1paBa, 10 PETYIIOE TaKHil eKCIIOPT 3
METOI0 3aXHCTY 1i KyJIbTYpHOI CIIaIIIMHH, 1 HE TOBEPHYTA BI/IIOBIIHO 10 YMOB IIbOTO
JI03BOJTY, BBKAETHCS HENETAIBHO BHBE3eHOIO» (CT. 5) [12]. Pa3om i3 TiM, okpemo
B)KUBAETHCS TEPMIH «BUKpaJICHI KYJIbTYPHI LHHOCTI», KM, OZIHAK, HE PO3LIH(POBY-
€TBCA B TEKCT] KOHBEHILii. OYeBH/THO, 110 IOHSATTS «BUKPAJICHI OXOIUTIOE COOO0I0 KOH-
TEKCT KpUMIHAIBHUX [, HACTIIKOM SIKHX CTaJIO BiIy>KEHHS KyJIbTyPHUX IIHHOCTEH
Y 3aKOHHOTO BJIACHUKA (4r BoJoALTBI). [0 Ii€i KaTeropii Takok BiTHECEHO apXeoIo-
T1YHI IPEIMETH, OTPUMaHi BCyTieped 3aKoHOIaBCTBY: «KyJbTypHa LIHHICTB, ska OyIia
HE3aKOHHO PO3KOIaHa, ad0 3aKOHHO PO3KOIaHa, ajle HEe3aKOHHO yTPUMYETHCS, BBa-
)KaeTbes BUKpajeHotoy (ct. 3, m. 2) [13]. TIpore B iHmomy myHkTi 1€l crarTi (1. 5) B
paMKax IJ1aBH MO0 BUKPaJICHIX KyIbTypHHX IiHHOCTeH (I 'maBa 1) BHOKpeMITIO0Th-
Cs 3aXO/M MO0 «KYJIBTYPHOI IIHHOCTI, TIEPEMIIIIEHO] 3 TIaM’ SATKH, apXEoJIOTTIHOTO
3aIOBITHIKA YU CYCIIUTBHOT KOJEKIIii» [ 14]. TuM cammm, OKpim IPeIMETIB, [0 MaroTh
BIJTHOIIICHHS JI0 apXCOJOTIYHUX 00’ €KTIB, MOBA MOXKE HTH TaKOX PO BiTOKpEMIICHI
TpeJIMETH IHIIUX BHJIIB HEPYXOMOI KyJIBTYPHOI CIIa/IIIMHK, 30KpeMa T1aM SITOK 1CTo-
pil, apXiTEeKTypH, MUCTELTBA, TEXHIKM TOLIO, & TAKOK PYXOMHUX MaM’SITOK — SIK OKpe-
MUX, TaK 1 31 CKIaTy CyCHiIBHIX KOJIEKIii. BpaxoByrodn, 1o KOHBEHIIiS NPUCBIICHA
MDKHApOHIN CIIIBIpALi MO0 TOBEPHEHHS BUKPAICHNX a00 HE3aKOHHO BUBE3CHIX
KYJIBTYPHHX I[HHOCTEH, — HOEThCS PO MDKICPIKABHI BITHOCHHH 1 B3a€EMOJIIIO CTO-
COBHO TIPEIMETIB KYJIBTYPH, SIKi OyJI1 NepeMillieH] BHACIIIOK THX UM HIIUX HE3aKOH-
HUX Aii. Takum 4MHOM, HIETHCS PO KYJIBTYPHI LIIHHOCTI, 5IKi B HE3aKOHHUH crocih
ONMHUJIMCS 11032 MEXaMH TEpUTOpIi KpaiHu X moxo/mpkeHHs. ToMy, Ha Halll MOTJIs,
TIOHSTTS «HE3aKOHHO BHBE3€HI KyJIbTYpPHI IIHHOCT» B IIMPOKOMY CEHCi CBOIM 3Mic-
TOM OXOILTIOE SIK KYJBTYPHI IIIHHOCTI, BUKPAJICHi Ta TIepEeMIIIeHi 3 TepUTOpii JeprKa-
BH, TaK i KyJIBTYpHI IIIHHOCTI, BUBE3€HI 3 Hel 3 MOPYIICHHAMI YHHHUX TIPABUI 1 TIPO-
HeIyp 1070 O(OPMIICHHS TaKOTO BHBE3CHHSL.

Binb feTanbHO 1ie MMTaHHS BUCBITIIIOE €Bporielichka KOHBEHILIsSI PO MPABOIIo-
PYIICHHS OO0 KYJIBTYPHUX LiHHOCTeH Bix 23 uepBHs 1985 p., sika akueHTye yBary
Ha Tpo0JeMi He3aKOHHOTO nepenpopaxy minHocrei [15]. KonseHmis nomae yza-
TaIBHEHHI Tepeik OCHOBHHX BHUIIIB TPABOIMOPYIIEHD MO0 KyJIbTYpPHHAX LIHHOC-
TeH, sIKi MOXKYTh BUPKATHCA SIK Y [ii, TaK i B OS3IisUITBHOCTI:



— KpajKKa KyJIbTYPHHX L{IHHOCTEH;

— TIPUBIIACHEHHS KYJIBTYPHUX IIHHOCTEH, BUNHEHE HACHIBHUIIBKAM CIIOCOOOM
YH i3 3arpo30I0 TaKOTO;

— 30epiraHHsl BUKpaJeHHX KyJIbTypHUX L[IHHOCTEH, SKIIO 00 HUX OyJI0 BUH-
HEHO OJTHE 3 BUIIICHA3BaHUX JAiSTHB (CT. 3, Jomarok III).

OkpiM 110T0, HABOAUTHCS OLIBIIT POTOPHYTHIA IIEPEITIK IPABOMOPYIIEHB O/I0
KyJIBTYPHHX L[IHHOCTEH, sIKi KOXKHa KpaiHa pO3IJISAaTH y BIAOBIIHOCTI 3 MOJI0XKEH-
HsIMU KOHBEHIIii. 30KpeMa, 710 HUX BiHECEHO:

— HE3aKOHHE TNPHBIACHEHHS KYJIBTYpPHHX LIHHOCTEH, IO HaJle)XaTh iHIIOMY,
BHACJIIZIOK BUKPAJICHHS, IIIaXpaiicTBa, 37I0BKMBAHHS JJOBIPOIO TOIIIO;

— OTpHMaHHS 1X Oy[b-fKMM IHIIMM HPOTH3AKOHHHM CIOCOOOM IIPOTH IIpaBa
BJIACHOCTI, HIK KPAJIIKKH,

— HaOyTTA Yepe3 He3HAHHS KyJIbTYPHHUX LIHHOCTEH, 110 paHimie Oyii BUKpasie-
Hi 9¥ OTPHMaHi BHACTITOK 1HIIIMX HE3aKOHHUX i,

— BiIUY>KEHHsI KyJbTYPHHUX I[IHHOCTEH, 5IKi € HEBIIUY>KYBaHHMH 3 OIJIIY Ha
3aKOHOJIABCTBO KPATHM, 3BIIKM BOHH OYIIH BUBE3CHI;

— HaOyTTS TakKUX LIHHOCTEH, SIKIIO HabyBady OyJ0 BiZIOMO, III0 BOHHU € HEBif-
ayKyBai;

— MOPYIICHHSM [iI0YNX MPABOBUX HOPM TaKMM HaOyBadeM II0JI0 TOBiJOMIIEH-
HsI KOMIIETEHTHHX OpraHiB KpaiHu po (aKT TAKOTo BiTdyKEHHS;

— TIOPYIICHHS IOPUINYHIX HOPM III0JI0 BHITAJKOBO 3HAMICHUX apXeoJIOTiYHHX
LIHHOCTEH, 1X YTAIOBaHHS UM BiUyXKEHHS;

— HaOyTTs TaKi KyJbTypHHUX LIHHOCTEH, SKII0 HaOyBay 3HaB, III0 BOHH OJIepKa-
Hi 3 OPYIIEHHSIMY;

— MOPYLICHHS J{I0YNX HOPM III0JI0 HAsIBHOCTI CIIEIIaJIbHOTO JIO3BONY Ha MPaBO
TIPOBE/ICHHS ApXEOJIOTTIHMX PO3KOIIOK;

— IIPHXOBYBAaHHS UM BTy KEHHS apXEOJIOTIYHNX IIHHOCTEH, 3HAHICHNUX I1i]] Jac
HAJIEXKHO JIO3BOJICHUX PO3KOIIOK;

— HaOyTTS TaKHX IIHHOCTEIH;

— IIOPYIIEHHS. HOPM 0CO0aMH, 10 MalOTh IIPaBO Ha MPOBEICHHS apXeOJIOTYHHIX
PO3KOIIOK, 1010 ICKJIapyBaHHsI 3HAHACHNUX LIIHHOCTEH;

— YTAIOBAaHHS Ta BiTUY)KEHHs TaKUX KyJIbTYPHUX IIHHOCTEH;

— HaOyTTS TaKHX IIHHOCTEIH;

— TOPYILIEHHSI HOPM, 110 3a00pOHSIOTh BUKOPHCTAHHS METAJIOMIYKAdiB B apXe-
OJIOTIYHOMY KOHTEKCTi;

— ekcnopT abo crpoba eKCIopTy KyJIbTYPHHX IIHHOCTEH, eKCIOpT SKHUX 3a00-
POHEHO;

— eKCIIOPT KyJIBTYPHHX LIHHOCTEH 6e3 J03BOITy KOMIIETEHTHHX OpTaHiB;



— 30epiraHHsl KyJbTYpHUX I[IHHOCTEH, OTPHMAaHMX 3JIOYMHHHM MUIIXOM
(Homaroxk 111, . 2) [16].

3 1oNoKeHb KOHBEHLIIT BUTIKA€, 110 TaKi Jii 100 KyJIbTYpPHUX L{IHHOCTEH BBa-
JKAIOTHCSl HE3aKOHHUMH, TOX TIepeMillleH] IIHHOCTI, OTPUMaHI Ta BUBE3CHI B He3a-
KOHHHH CII0Ci0, € He3aKOHHO BUBE3CHUMH KyJIbTYPHUMH L{IHHOCTSIMIL

YV KOHTEKCTI HEJIETaJIbHOTO €KCIIOPTY, HE3aKOHHOTO MPUBJIACHEHHS YN HE3aKOH-
HOTO 00Iry MpeAMEeTiB Ky/IbTypH KyJIbTypHI HIHHOCTI, IO TOXOJATh 3 HeJeTaJIbHIX
PO3KOIOK a00 HE3aKOHHO MPUXOBAHI il yac O(illiHUX PO3KOIIOK, 3araloM PO3IIs-
Jae €Bporneiichka KOHBEHIS PO OXOPOHY apXCONOTIYHOT CHaMIMHK Bif 16 CiuHs
1992 p. (ct. 10) [17].

[le omanm BaxkBiM aktoM €C e HupektuBa Pamm 93/7/€EC Bin 15 Gepesns
1993 p. mpo moBepHEHHS MPEIMETIB KYJIbTYpH, HE3aKOHHO TTEPEMIIIEHNX 3 TEPUTO-
pii lepkaBu-ueHa eBporeiickkoro crisrosapuctsa [18]. fi Metoro € 3a6e3nedenns
TIOBEPHEHHSI KyJIBTYPHHX 00 €KTIB, SIKi B MeXax HAlliOHAIBHOIO 3aKOHOJABCTBA KJIa-
cuikyroThes SIK «HalioHaNbHE HanOaHHs» (national treasures) 1 MalOTh XyIOXKHIO,
ICTOPUYHY UM apXeOJIOTiuHy IiHHICTh, 32 YMOBH, [0 BOHH € HEBII €MHOIO YacTH-
HOIO CYCITLTBHOI KOJIEKIIii, BHECEHOI IO IHBEHTApHIX OIHCIB MY3€iB, apXiBiB, 0i0:i-
oTek. He3akoHHNM TIepeMileHHsIM HpeaMETiB KyJIbTypH AMPEKTHBA BHU3HAYAE Aii,
KOJIM BOHHM OyJ1 BUBE3€HI 3 TEPUTOPIT JIeprKaBU-uIeHa HE3aKOHHO, TOOTO 3 TTOpYIIeH-
HSIM YMHHOTO 3aKOHO/IABCTBA, a00 SIKIIO BOHH He OYJIM IIOBEPHYTI MICIIsl 3aKiHUESHHS
CTPOKY, Ha SIKUH iX OyJI0 THMYACOBO BUBE3CHO Ha 3aKOHHUX ITiICTABAX, YH BiIOYIH-
Cs TIOPYILIEHHS YMOB TaKOTo BUBE3eHH (CT. 1, 1. 2). BaxkmBo, 1110 U1 3aCTOCYBaH-
HS [IBOTO TIOJIOXKEHHS JAePKaBH-WICHH MOXYTh KIacH(piKyBaTH KyJIbTypHHH 00’ €KT
SIK HaIliOHAJTFHE HaT0AHHs1, HABITh MICIIS TOTO, SIK IICH BiH 3aJIMIINB TCPUTOPIFO.

ATne Take po3yMiHHSI KOHTEKCTY HE3aKOHHO BUBE3EHHX KyJIbTYPHHUX L[IHHOCTEH
He Buuepnye yBech Horo 3mict. Konsenuis FOHECKO 1970 p. nonarkoBo Bu3Ha-
yae: «BBaXkalOThCs TAKO)K HE3AKOHHUMHM MPUMYCOBI BUBE3EHHS 1 Iepeaaya npasa
BIIACHOCTI Ha KYJBTYpPHI I[IHHOCTI, SIKi € NPSIMUM Y ONOCEPEIKOBAHUM PE3yJib-
TAaTOM OKyMaIlii KpaiHu iHO3eMHOIO Aep:kaBoio» (cT. 11) [19]. Takum unHOM, 1AM
TIOJIOXKEHHSIM 9iTKO 3a(hiKCOBAaHO, IO KyJIBTYPHI IIHHOCTI, BIIYYCHI Ta mepeMi-
IIeHI BHACIIJIOK BifH 1 30pOoMHMX KOH(IIKTIB i3 TEPUTOpiH BOIOIOYMX CTOpiH abo
HEHTpaJIbHUX KpaiH, SIKi 3a3Ha/IM OKymallii, 0e33arnepeyHo BBaXKAIOTHCS HE3aKOHHO
BHUBE3CHUMH KYJIBTYPHUMH LIHHOCTSMHU.

BiiiHa 1 30poiiHuii KOHGIIKT MaroTh 0arato CHiNBHOro. Y TepIly 4epry Moi-
OHICTH TONATaE B croco0i BUPINICHHS HPOTHPIY MDK JepsKaBaMd 3a JIOIIOMOTOI0
30poitHX cuit. OmHAK po3MeKyBaHHS BiHH Ta 30pOHHOTO KOHQPIIKTY 00yMOBIICHE
THM, 110 B Cy4acHii HayKOBiH Ta FOPHAMYHIN JITepaTypl BHOKPEMITIOETBCS PSIT CIIe-
1M}IYHUX O3HAK, SIKI XapaKTepH3yI0Th 00n IBa SBUIIA. Tak, miJ| BiifHOIO po3yMieThCs
TaKMii CTaH, y SKOMY JIepKaBU 3aCTOCOBYIOTb OJ{HA TIPOTH OJIHOI BC1 (POPMU TUCKY 3



JIOTPUMAaHHSIM 3aKOHIB 1 3BH4aiB Be/IeHHs BiiiHU. 30pOiHMIA KOH(ITIKT MIXHAPOIHO-
TO XapakKTepy — Iie 3ITKHeHHS MK 30pOHHIMI CIUTAMH JIEP)KaB, IKE XapaKTepH3y€eTh-
CsI iHTCHCHBHICTIO BEJICHHsI OOHOBHX [Tilf, 0OMEXEHICTIO TeaTpy X Jii i BITHOCHOO
HETPHBAIICTIO B Yaci. 30poiHuil KOHQIIIKT € Haci koM (akTHIHOTO BeeHHs O0HOo-
BUIX JIii iepkaB 0e3 Oy b-SKOro MonepepKeHH s uu oronomeHHs Biiftau [20]. Takum
YHUHOM, BilfHa O3HAYae OCOOJMBHI SKICHMH CTaH CyCHUIbCTBA. BOHA MOB’si3aHa i3
3aCTOCYBaHHAM YCiX (popM OOpOTHOM — E€KOHOMIYHOI, MOJITHYHOL, 1Ie0NOriuHOI,
3aginae Oe3MmeKy KOXKHOI 0COOMCTOCTI, BCIX BEPCTB HACENCHHS 1 IepKaBH, BU3HAYAE
BCi cpepH X KATTEAIUIBHOCTL. 30pOHIH KOHMIIKT 3aila€ JIMIIIe YaCTHHY CYCITLTh-
CTBa 1 He mepei0ayae mepeOya0BH BCHOTO CYCITUTEHO-MONITHYIHOTO JKUTTS KPATHIL

BiiicbkoBa OKymallis € TUMYaCOBHM 3aXOILUICHHSM 30pPOMHMMH CHJIaMH BOIO-
10401 CTOPOHH TepuTopii (YacTuHU TepuTopii) npotuBHKKa [21]. ['aa3bka KOHBEH-
wist 1907 p. BU3HAUa€, 10 «TEPUTOPIS BBAKAETHCS 3aiHATOIO, SKIIO BOHA JiHICHO
niepeOyBae TIi/T BIaI0k0 apMii IPOTHBHUKA 1 I BJIajia CIIPOMOYKHA BHUSBJISATH CBOIO
JUSUTBHICTS (CT. 42) [22].

[MpobGirema TOBepHEHHS KyJIBTYPHHUX IIHHOCTEH KpaiHawm, 10 iX BTPaTIIN BHa-
CJTi/IOK BiifH 200 30pOoiHMX KOH(IIKTIB cTaIa Ha[3BUYAHHOIO0 aKTyalbHO B XX CT.,
konu [lepma i, ocobuBo, Jpyra cBiTOBa BiliHA 3aBIAJTM BETMUE3HOI KO HaT0aH-
HSIM KyJBTypH 0aratbox KpaiH, a BIITaK i CBITOBIH KyJIbTYpI B IIIOMY.

Bapro 3a3HaunTH, MmO Tepmri HOPMATHUBHO-TIPABOBI aKTH, 3a JOTOMOTOIO
SKUX Hamarajaucss 3a00pOHWTH 3HHINYBaTH i rpabyBaTd Ti 00’€KTH, IO CHOTOI-
Hi OXOIUTIOIOTHCS TIOHATTSAM «KYJbTYpHA CITaIIMHAY», Oymm cxBaneHi me B XIX crT.
Taxk, y [nctpykuii iuis kepyBaHHs giro4oro apMiero Crionmydenux [Taris 1863 p. (Bimomiii
Takoxk sk Kozekce Jlibepa) MicTAThCS IpaBuIIa, 110 3a00POHSFOTh 3aXOMLICHHS 00 €KTIB,
NPUHATIEKHUX JI0 WKL, YHIBEPCHTETIB, akajieMidd, oOcepBaropiid, My3eiB (. 34),
a TAaKOXX 3a3HAYANIOCH, IO «KITACHIHI TBOPH MICTEITBA, Oi0II0TEKH, HAYKOBI KOMEKIIi
... HAJIKUTD Y34TH Tl 0XOpoHY» (1. 35). 3rimno 3 1. 36 IHCTpyKUii, 3ragaHi 06’ eKTH
«HI B SIKOMY pasi ... He Oy{yTb NpojaHi, IPHUBJIACHEH], 3pyHHOBaHI a00 HABMHCHO
TIOIIKO/DKEH1 Y BUMAIKY TX 3axoruieHHs apMissmu Crionmyuenux [lrarisy [23].

Jesiki mpaBuIia, ClipsIMOBaHi Ha 3aXHCT T1aM’SITOK, XY/IOKHIX 1 HAYKOBHX TBODIB,
MicTsThCs B Bproccenbebkiit nexnapaii 1874 p. mpo 3akoHu Ta 3BuYal BifiHU. 3riqHO
31 c1. 8 Jlekmapartii, 3aXOIuieH s, pyHHyBaHHS 9H ITOMIKO/DKEHHS Ha3BaHMX 00’ €KTIB
TIePECIiTyeThCS BIAIO0 [24].

3HaYHMI BIUTMB HA PO3BUTOK MIKHAPOJIHOTO TIpaBa MO0 101 KYJIbTYPHHX IiH-
HOCTE#, 3HUIIEHNX Y PO3rpabOBaHKX Y XOAi BiliH a00 30poiHMX KOHQIIKTIB, Mayn
MiKkHapoHi KoHBeHIii 1899 Ta 1907 p., siki BCTaHOBIIOBAIM 3000B’SI3aHHS BOIOIO-
YUX CTOPIH CTOCOBHO OXOPOHM 00’€KTIB KyJIBTYpH Ta MpaBa BIACHOCTI Ha HUX. Tak,
KonBeH1ist mpo 3akoHH i 3BUYai CyxoinpHOI BiftHH 1899 p., 0CHOBHI HOpMH KO 30Ce-
pemxkei B [TonoxkeHHi po 3aKOHM Ta 3BIYAl CYXOIUTFHOI BIHHH, SIKE € HEBiI'€EMHOO



il yacTHHOIO, 3a00pOHSiE «pyiHYBAaTH 4K 3arapOyBaTH BOPOXKY BIIACHICTb, OKPIM
BUITA/IKIB, KOJM MOMiI0HE pyHHYBAaHHS 9H 3arapOaHHs HAaralbHO BUKIMKAHE BOEHHOIO
HeoOXimHicTIo» (cT.13, MyHKT «g»). BaxxmiBe 3HadeHHs Mae cT. 56 [lonokeHHs, sKa
Oe3rocepeIHbO CTOCYEThCS KYJIBTYPHHX IIHHOCTEH: «BiracHICTh TpoMaj, ycTaHOB
[[EPKOBHUX, OJIArO/IIMHMUX 1 OCBITHIX, XyJOXKHIX 1 HAYKOBUX, HABITH TAKHX, IO HAJIC-
JKarb JiepyKaBi, IPUPIBHIOIOTHCS JI0 TIPHBATHOI BJIACHOCTI. By b-sike 3arapOanHsl, pyi-
HyBaHHSI Y4 YMHCHE MOMIKO/DKEHHS TaKHX YCTAHOB, ICTOPUYHMX MaM’SITOK, TBOPIB
XyIOXKHIX 1 HAyKOBHX 3a00pOHSETHCS 1 MiIATaE TIepectifyBaHHIo» [25].

Hpyra I'aa3pka Kongepermis, mo BinOymacs y 1907 p., Mana Ha MeTi JOIOBHATA
1t KoHKpeTn3yBatu TokymenTH [lepuroi Kondepentii Mupy. Tak, cr. 13 INonoxenss
1899 p. Haby:1a mopsiiKoBOro HoMepy 23, a B IyHKTI «g» CIIOBO «PYHHYBATI, sKe
CTOCYETBCS CKOPIIIIE CIIOPY/I, OyiBellb, 3aMIHIIM Ha CIIOBO «HUIIIUTHY, SKE MOXKHA
3aCTOCOBYBATH 1 JI0 pyXoMHX 00’ekTiB. CT. 27, B sKili HABEACHO IEPENiK 00 €KTIB,
JI0 SIKMX TIiJI Yac BeJeHHA OOMOBHX il 3aCTOCOBYIOTHCS OOMEKEHH:, Oyia Jomo-
BHEHA TIOHSTTSM «ICTOPHYHI ITaM SITKW» 1 HaOyra Takoro Burwiny: «Ilix gac obmor i
OoMOapIyBaHb HAJIEKHUTh YXKUTH BCIX HEOOXITHHX 3aX0iB, a0M BOEPErTH, HACKLITb-
KH MOJKJINBO, XpaMH, Oy/IiBIIi, 1110 CITy»KaTh LIJIIM HAYKH, MUCTELTB 1 JOOPOYMHHOC-
Ti, ICTOpPHYHI aM’SITKH, LINATAINI I MicIIs, Jie 30Cepe/KEHO XBOPUX a00 MOPaHEHHX,
3a YMOBH, IO TaKi OY/iBITi i MICII HE CTy’KaTh BOAHOYAC BOEHHUM IIUTsIM». Takoxk
TIEBHUX 3MiH 3a3HaJa CT. 56, ska 6e3MocepeTHbO CTOCYEThCS KYJIBTYPHHX [IIHHOCTEIH:
OyJI0 TIKPECIICHO HETPUITYCTHMICTD OY/Ib-SIKMX YMHUCHUX Hiif TIPOTH HHUX («OyIb-
sSIKe YMHCHE 3arapOaHHsl, 3HAIIEHHS Y1 MOMIKO/PKEHHS MOAIOHMX YCTaHOB, ICTOpHY-
HHX I1aM’ITOK, TBOPIB XyI0XHiX 200 HAYKOBHX 3a00POHSIETHCS 1 HiJUISTaE MepecitiLy-
BaHHIO»). OKpeMuii OJI0K CTaTel PeryJIioe MUTAHHS MpaBa BIACHOCTI Ha OKYIIOBaHil
TEPUTOpIi: TpUBaTHA BIACHICTh He Tiisarae koHickamii (cT. 46), 3a00pOHSIOTH-
cs TpabyHKH (CT. 47), AeprkaBHA BIACHICTH (Y TOMY YHCIi TPOMAChKi OyiBii) BBa-
KAETBCS TAKOI0, 10 MOXKe TepeOyBaTH Jmiie B ynpasiinHai. CTopoHa, sika 3aifHsIa
BiJIBOIOBaHI TepuTOpii, 3000B’513aHa «30eperTH OCHOBHY LIHHICTh IIMX BHIB Biac-
HocTi» (CT. 55) [26]. Omuak Hemonik naHoT KOHBEHIIIT MoJsTrae y ToMy, 1110 BOHA HE
BHM3HAYAE XapaKTep BiAINOBIIAILHOCTI 33 MOPYILIEHHS BUIICHA3BAHHX IIOJIOXKEHb,
3QJIMIIAI0YH BUPIIIIEHHS IbOTO TUTAHHS Ha PO3CY/l BOFOIOYUX CTOPIH.

Sk 3azHauae pociiicekuit gocmigauk Cemupsra M.1., 3HaueHHs ['aa3bKuX KOH-
BEHI[Il Hacamriepesa TOJsArae B TOMY, IO BOHM Majd YHIBEpCAJIbHHII XapakTep,
TOOTO OJJHAKOBO MIsUTH JUTs OYIb-sIKOi CTOPOHM BiifHM [27]. CX0XKy TyMKy BHCIIOB-
JIIO€ HIMENBKUHI JIOCTITHUK TPAaBOBUX IIMTaHb pecTutywii Marriac XapTsur, 30Kpe-
Ma, mo KouseHuis 1907 p. «3axuimae KyJIbTypHi IIHHOCTI MEpeMOXKeHOi Kpai-
HU Tiepe]] mepeMoxiiem» [28]. Taxox BapTo Bim3HAUMTH, 10 ['aa3pka KOHBEHIIS
1907 p. mpsmMo BKazaia, MO KyJIBTYPHI HIHHOCTI HE MOXYTh OYTH 00’€KTOM KOH-
¢ickamii ui po3rpaOyBaHHsA, TOOTO TaKi [ii € HE3aKOHHUMIL. THUM caMuM BHITy4eHi



Ta IepeMillleH] BHACIIIOK TaKKX i KyJIbTypHI IIHHOCTI € HE3aKOHHO BUBE3CHUMHU
KYJIETYpPHAMH LIHHOCTSIMH.

BakBUM KOHIENTYaJIbHMM JIOKYMEHTOM B IIbOMY HampsiMi craB J{oroBip
TIPO 3aXHMCT XYJOXKHIX 1 HAYKOBHX 3aKJIa/IiB Ta ICTOPUYHKX T1aM SITOK Bif 15 KBiTHS
1935 p. — Iakr Pepixa (3a iM’siM Horo iHiniatopa — Mukomu Pepixa, BupaTHO-
IO POCIHCHKOrO XYJOXKHHMKA Ta TPOMAJICHKOrO Jisua) ab0 BalmHITOHChKHMIA MaKkT
(32 MicIIeM MPOBEICHHS MIXKHAPOIHOI KOH(EPEHITii 3 HOTrO CXBAJICHHS Ta ITiITHCaH-
HSL, 110 BinOyImcs 3a iHimiarueoto ypsiny CILA) [29]. V cr. I Joroopy nependaua-
€TBCS, 110 «ICTOPUYHI T1aM SITKH, HAYKOBI, XY I0XHi, HABYAJIbHI Ta KyJIbTYPHI 3aKJ1a/11
PO3MISIIATHMYTBCS SIK HEUTPAIIbHI Ta SIK TaKi KOPUCTYBATHMYThCS [IOBArolo i 3aXuc-
TOM 3 OOKY BOIOIOUHMX CTOpIH ... Taka >k moara i 3aXMcT HaJlaBaTUMYThCS ICTOPHY-
HUM HaM’sITKaM, My3esiM, HayKOBHM, XYI0XKHIM, HaBYaJIbHUM Ta KyJIbTYPHHM 3aKJj1a-
JIaM sIK y JTHI MUpY, Tak 1 mix yac Biam» [30]. Ha mymxy M. Borycnascekoro, mist
JIOTOBOPY OOMEXYBAJIACS BHKITIOYHO HEPYXOMHUMHU KYJIBTYPHUMU IIHHOCTSIMHE [31].
Ha ne pnilficHo BKka3yeTbcs B mpeamOyJi JIOKyMEHTa, 1€ BH3HAYae€ThCsl 3aBJaH-
HS «3aXUCTHTH B 4ac Oy/b-sKoi HeOe3reku BCi Jep)kaBHI Ta MPHUBATHI HEPYyXOMi
aM’SITKHY, 110 CTAHOBIISTH KyJIBTYPHY CKapOHHIO HApOJUB ... 3a0€3IEUYNTH MOBa-
Ty JI0 KyJbTypHHUX LIHHOCTEH Ta X 3aXMCT TiJ 4ac BIHHM H y MUpHHMIA yacy [32].
AJe ko MOBa iie Tpo My3€i, HayKOBi, XyJJ0XHi Ta HaBYaJIbHI 3aKJIa/H, € OYEBU]I-
HHM, 110 BOHH PO3IVIAZIAIOTHCS SIK KYJIBTYpHI LIHHOCTI HE JIMIIE B KOHTEKCTI Hepy-
XOMHX 00’€KTIB caMuX cODO0 — CIIOpY/ MEBHOrO (DYHKILIOHATIEHOTO TIPH3HAYEHHS,
aje i (a MOXKJIMBO 1 epuIoueproBo!) sk MiCList KOHIEHTpaLlil PyXOMUX KyJIbTYpPHUX
LIIHHOCTEH — My3eHHHMX KOJIEKIIH Ta IPEIMETIB, HAYKOBHX 1 HABYAJIBHUX Marepia-
J1iB, 00MaiHaHHS, 010Ti0TeK TOm0. TaKiMM YNHOM, MOXKITHBO CTBEP/DKYBATH, IO st
JIOTOBOPY PIBHOKO MIpO0 MOMIMPIOBANIACS HE JIMIIE HA Il HEPYyXOMi 00’ €KTH, aie i
Ha 3aXHCT IPEMETIB KYJbTYPH, SIKi IlepeOyBaii B CIOpY/iaX, KOTpi B LIUIOMY ITiIs-
rajii OXOPOHI SIK KOMIUIEKCH 30CEePE/DKEHHS Ta KOHIGHTpALil KyJIbTYPHHUX LIIHHOC-
Tei. MOXJIMBICTB TaKOTO MiZXO/LY Ta TPAKTyBaHHS LHOTO MDKHAPOIHOTO aKTy TIOi-
€ Takoxk B. Akynenko, skuii posrisinae [akt Pepixa B KOHTEKCTi PaBOBOTO MOJIS
TIPOLIECIB PECTUTYLLT KyJIbTYpPHUX LiHHOCTEH [33].

Cr. II Takty Pepixa (BammHITOHCHKOTO MakTy) BH3HAYaE, M0 HEUTPaIbHUI
CTaTyC i 3aXHCT TaM’ STOK, My3€iB, HAyKOBHX, OCBITHIX Ta KyJbTYPHHX 3aKJIaJliB
BU3HAIOTRCS HA BCiH TepHTOpii, Mo mepedyBae B IOPUCAMKIN JepiKaB-yIacHHUIIb,
0e3 OrTILy HA MPUHAICKHICTH 1O OyIb-AKOI KpaiHu Ta 0e3 YKOTHOI JUCKpUMiHa-
1ii. Y BHYTpILIHFOMY 3aKOHOJABCTBI IMX KpaiH Maiun OyTH 3abe3redeHi MmpaBoBi
HOPMH, sIKi O JTO3BOJISUTH 3IIHCHIOBATH TAKUIA 3aXKCT. JIJIsl BUPI3HEHHS 00’ €KTIB, 110
iU OXOPOHI, POIIOHYBAJIOCS BUKOPHCTOBYBATH PO3ITI3HABAIHUNA TPAIop —
4epBOHE KOJIO 3 TphOMa YEPBOHUMH KPY)KKaMu BcepeanHi Ha Oinomy i (ct. II).



Kpainu-y4yacHuni noBiHHI OyIi HaJicIaTH ITOBIIOMIICHHS PO MEPEiK IaM’sITOK i
3aKJIaIiB, IKUM BOHH Oa)karoTh 3a0e3neuntu 3axuct (ct. [V) [34].

[Taxt Pepixa He cTaB 000B’13KOBUM MiXKHAPOJHO-TIPABOBUM aKTOM, TIPOTE 3Haii-
III0OB CBOE BTUICHHS SIK PETiOHAIBHWNA TpaBoBHi akT. OXHOYACHO, ifel, Mo Mic-
TAThCS B 11aKTi, 3HAMIIUTE CBOE BTUICHHA B HOpPMaX HAI[lOHAJIEHUX 3aKOHOIABCTB
OaraThox KpaiH CBITY, a TaKOX Y HOPMax MDKHApPOJIHOTO TIpaBa CTOCOBHO 3aXHCTY
KyJIBTYPHHX IIHHOCTEH T1iJ{ 4ac BiiiH 1 30poiHIX KOHGUIKTIB (OCOONMBIM YMHOM,
Ha Hall MOTJIs, MPOCIIIKOBYEThCS KOHLENTYaIbHNH 3B’s130Kk MK [Taktom Pepixa
Ta ["aa3bKkoro KOHBeHIIiE 1954 p.).

3aranbHi MONOXKEHHS MO0 3a00pOHM HE3aKOHHOTO BHITYYEHHS TPUBATHOTO
MaifHa MicTHTb JKeHeBchka KoHBeHIIis Bix 12 cepnrst 1949 p. «IIpo 3axucT nuBinb-
HOTO HACENeHHs iy Jac BiitHmy. Tak, ab3ar apyruii ct. 33 3a00poHse morpadyBaH-
Hsl, @ TAKOXK BKa3Ye, 110 «perpecaltii CTOCOBHO 0ci0, sIKi mepeOyBatoTh ITiJ] 3aXHUCTOM,
Ta iXHBOrOo MaifHa 3a00pOHSIOTHCS». TaKoXk 3a00pOHSETHCS Oy/Ib-SIKE 3HMILEHHS
JICPYKABOIO OKYTIAHTOM PYXOMOIO Ta HEPyXOMOTO MaifHa, 10 € IHIWBITyaIbHOO
YM KOJIEKTUBHOIO BIIACHICTIO TIPUBATHUX 0CI0 a00 JepiKaBH, TPOMa, TPOMaJICHKIX
abo koorepaTuBHHUX opraHizamii [35]. JlomarkoBuil mpoTtokon mo JKeHeBChKhX
KOHBEHIIiH, [0 CTOCYETHCSA 3aXHCTy KEPTB MDKHAPOIHHUX 30POWHMX KOH(GIIIKTIB
(ITporoxon I Bix 8 uepsrs 1977 p.) Ge3nocepetHbO MPOTOJIOLIYE 3aXHUCT CAME KyJlb-
TYPHHX LIHHOCTEH, 10 SKuX [IpOTOKOI Bi/THOCUTH ICTOPHYHI T1aM’SITKU 1 TBOPU MHC-
TelTBa: 3a00POHSETHCS 3IICHIOBATH OY/1b-5IKi BOPOXKI aKTH, CIPSIMOBAHI TIPOTH LIKX
IIIHHOCTEH, a TakoK pOOUTH Taki 00’ ekTH 00’ ekTamu penpecatiit (ct. 53) [36].

OnHiM 13 HafOUTBII TPYHTOBHHUX MiXKHApOIHO-TIPABOBHX aKTiB y cepi oxopo-
HU KyJIbTypHHUX HiHHOCTeH € KoHBenmis Ta [IpoTokoi mpo 3aXucT KynbTypHHX IiH-
HOCTel y BUMaaKy 30poiiHoro KoH(uikTy Bix 14 TpaBus 1954 p., ski mignmcany,
BinmoBinHO, 68 Ta 61 nepxaBa. KoHBEHINsS MiCTHTH 3000B’s3aHHS JICpXKaB-ydyac-
HUIIb OXOPOHATH ¥ MOBaXKaTH KyJIBTYPHI IIHHOCTI, 1110, 30KpeMa, BKIIIOYae B cede
000B’5130K 3a00pPOHATH BUKOPUCTAHHS IMX I[IHHOCTEH y MUIAX, SIKi MOXYTh TIPH-
3BECTH JIO X MOIMIKOPKEHHS UM 3pyHHYBaHHS i YTPUMYBATHCS TPOTH OYIb-SIKOTO
BOPOXKOTO aKTy, CHPSIMOBAHOTO TIPOTH HUX. TaKoX KOHBEHILisI 3000B’s13y€e 3a00po-
HATH, BiJIBEPTaTH 1 NPUIIMHATU KpaJDKKH, Tpaleki 4i HE3aKOHHE NPHUBIACHEHHS
KYJIBTYPHHX LIIHHOCTEH y Oy1ib-sKiii (hopMi, a TaKOXK aKTH BaHAQII3MY IIPOTH KyJIb-
TYPHHX [IHHOCTEH Ta PEKBI3HIIII0 PyXOMHUX KYJIbTYPHHUX LIHHOCTEH, pO3TAIlIOBaHHX
Ha TEPUTOPIi 1HIIOT CTOPOHH, YTPUMYBATHCS BiJ] OYIb-IKHX PETPECHBHUX 3aXO/IiB,
CIIPSIMOBAHKX MPOTH KYJIBTYpHUX LiHHOCTEH (cT.4). KymbsTypHi HiHHOCTI, 10 TpaH-
CIIOPTYIOTBCS, TIepeOyBAFOTh TIiJT 3aXHUCTOM, «KOPHCTYIOThCS IMYHITETOM BiJ KOH-
(ickarii, B3TTA K pu3y abo 3axoruieHHs» (ct. 14) [37].

IIporokon mo KoHBeHIii Mpo 3aXWCT KyJAbTYPHUX IIHHOCTEH y BHIAIKY
30poitHOro KOHQIIIKTY Takox mianucanuit 14 tpasus 1954 p. (ITporokon I) [38].



Bimmosimuo 1o 1. 1 po3aity I IIpotokomy 1954 p., cTopoHH 3000B’SI3yIOTCS «3aI10-
0iraTy BUBE3EHHIO KYJIBTYPHHX LIHHOCTEID 3 OKYIOBAaHOI HUMH TEPHTOPII Mij 4ac
30poiiHoro KoH(uiKTY. 3000B’S3aHHA «3amodiraTiy, 3TigHO 3 JAHUM JOKYMEH-
TOM, TIOTPIOHO PO3YMITH B IIMPOKOMY 3HAu€HHI: Jiep)kaBa HE MOBHHHA 3aiMaTH-
Csl TAKAM BHBE3EHHSIM 1 He OBHHHA JIOITyCKAaTH BHBE3EHHS KYJITYPHHX LIIHHOCTEH
CBOIMH rpoMajisiHaMu. BakiimBe 3HaYeHHS! MaroTh 3000B’sI3aHHS, IPUIHATI Ha ceOe
BixmoBimHO N0 [IpoTokoiy KpaiHamu, ski He 6epyTh ydacTh B KOHQuiKkTI. Li xpai-
HHM 3000B’513aH1 BYKUBATH 3aXO/IH JI0 OXOPOHH KYJIBTYPHHUX IIHHOCTEH Y BUITQJIKY iX
BUBE3EHHS 3 OKYIIOBAaHOI TepuTopii B mopymeHHs 1. 1 po3miny I [IpoTokoiy.

Ipotokon 1954 p. Takox mependayae 3000B’sI3aHHS KOXKHOT KpaiHU-YIaCHUII
B3STH TIiJl OXOPOHY Ti KYJIBTYPHI IIIHHOCTI, SIKi BB€3€Hi Ha il TEPUTOPII0 MPAMO IH
OrocepeaKoBaHo 3 OyIb-sKoi oKyroBaHoi Teputopii. Lle BinOyBaeThest aBTOMaTHY-
HO B MOMEHT BBE€3€HH: a00, SKIIO IIbOro He Oyze 3po0IieHo, 3a MPOXaHHAM BIIAIH
okyroBaHoi Tepuropii (. 2 po3nin I [Iporokoiy). ITicis 3akiHYeHHST BOEHHUX [ii
KpaiHa-y4JacHHIII KOHBEHIIi] TOBUHHA TIOBEPHYTH KYJIBTYpPHI IIIHHOCTI, 10 mepedy-
BAIOTh HA 1l TEpUTOpIi, KOMIIETEHTHIN BlIajl paHille OKYIOBaHOI TEPUTOPIi, SKIIO
BOHH Oynmu BHBe3eHi 3 mopymeHasM 11. 1 posainy I [Iporokomy. Ilpu oMy He Mae
3HaueHHsI, Y YNii BIACHOCTI BUSIBUINCS LIHHOCTI.

Bapto 3a3HaunTH, 10 HIHHOCTI Mif Yac BiffHY 9 30pOHHOT0 KOH(IIKTY MOXYTh
OyTH CrieliaTbHO BUBE3EHI 3 KpaiHu il ypsioM i mepenaHi Ha 30epeskeHHst 10 1HIIOT
KpaiHu. Y TakuxX BHIIAAKaX Yy JEp)KaBH-JIEMO3UTApII0 BUHUKAE 3000B’S3aHHS 3
TIOBEpPHEHHSI KYJIBTYpPHUX IIHHOCTEH B KpaiHy iX moxoypkeHHs. Lle mepenbadeno
Ipotoxomnom I T"aa3pkoi Korsertii 1954 p.: «Koxnaa Bucoka Jlorosipaa CropoHa
3000B’SI3y€ThCS! MICIIS 3aKIHUEHHST BOEHHUX JIili IOBEPHYTH KOMIIETEHTHIM BJIACTSIM
Jiep>KaBU — TIEPBICHOTO BIACHHKA KYJIBTYPHI IIHHOCTI, IETIOHOBAHI 3 TEPUTOPIi i€l
JiepkaBu Ha TepuTopito Bucokoi Jlorosipaoi CTOpOHHM 3 METOIO 3aXHCTY IUX IiH-
HocTell Bif 3arpo3u 30poitHoro KoHMIKTY» (1. 5 po3ainy II).

26 6epesrst 1999 p. Oymno npuitnsito dpyruit [Tpotokon no Konsenuii 1954 p.,
SKWH 3HAYHOIO MIPOI0 KOHKPETH3YBAB 1 JOIOBHMB HU3KY BaXKIMBUX IOJIOXKEHB Ta
TIPOLIE/IypH BUKOHAHHSI KOHBEHIi. 30Kkpema, OyJI0 J0aTKOBO HaroJIOMIeHO 010
000B’ 3Ky JeprKaB II0/I0 OTIePEeHKEHHS BUBE3CHHS KYJIBTYPHUX IIHHOCTEH 3 Tepu-
TOpii iHIIKMX JepxkaB: «CTOpOHA, sKa TOBHICTIO YM YacTKOBO OKYITyE TEPHUTODIIO
iamoi CTopoHH, 3a00pOHSE 1 TIOTIEpeKAE TI0 BiJHOIIEHHIO 0 OKYTIOBAaHOI TEPHTO-
pii: a) Oyb-siKe He3aKOHHE BHBE3CHHS, 1HIIIE MepeMillieHHs Y1 TIepexXiI IpaBa Biac-
HOCTI Ha KyJIBTYpPHi IiHHOCTI;

b) OyIb-sKi apXeOIOTiTHI PO3KOITKH, SKIIO TUTHKH I1e HE BUKITUKAETHCS BUKITIOU-
HO 3 METOI0 OXOPOHH, 00Ky 200 30epeKeHHs KyJIBTYPHOI IIHHOCTI;

¢) Oyzb-siKi MouiKarii 4i 3MiHHA XapaKTepy BUKOPUCTAHHS KyJIbTYPHOI LiH-
HOCTI, KOTPi MarOTh Ha METi IPHXOBATH YX 3HHUIIUTH CBIIONTBA KYJIBTYPHOTO, iCTO-
PHUYHOTO Y1 HAYKOBOTO Xapaktepy» (cT. 9) [39].



Hii, mo poOnATh KyIbTypHI HIHHOCTI 00’€KTOM Hamamgy W akTH BaHAAQTI3MY
HPOTH HUX, 3HUILIEHHS UM NIPHCBOEHHS y BEJIMKHX MacIITadax, a TaKoX KpPajiKKH,
rpabik 4 iHIIE HE3aKOHHE MPHUCBOEHHS KYyJIBTYPHHX LIHHOCTEH TPAaKTYIOTBCS SK
CYTTEBI TIOPYILIEHHS MPOTOKOJTY 1 BBAYKAIOTHCS 3JI0OYMHHIMHU, 32 HUX HAIIOHATLHUM
TIPaBOM BCTAHOBITFOETHCS KPHMiHATBHA BiAMOBiAabHICTE (cT. 15, m. 1, m. 2). Takox
Ipotokomr 1999 p. mependayae, MO KOKHA CTOPOHA BXKUBAE TAKHX 3aKOHOJABUMX,
aIMIHICTPaTUBHIX a00 TVCIMIUTIHAPHHUX 3aXO/IiB, SIKi MOXKYTh OYTH HEOOXiTHI IS
TIOKapaHHsl TAKKX [iH, K «Oy/b-sIKe He3aKOHHE BUBE3EHHSI, 1HIIIE BIITYYEHHS KyJlb-
TYpHOI BJIaCHOCTI 3 OKyIOBaHOi TepuTopii abo mHepeiaBaHHs IIpaBa BIACHOCTI»,
SIKIIO 11l AiT BuuHeHi ymucHo (cT. 21, m. b) [40]. 3BepHemo yBary, 1110 B cT. 1 mpo-
TOKOJTy HaBOIWTHCS BU3HAYCHHS TOHATTS «HE3AKOHHHID», M SIKUM PO3yMIETHCS
HpEeIMET, BUBE3CHHH «ITiJI MPIMYCOM YH iHIIMM YMHOM B TOPYLICHHS HOPM BHY-
TPIIIHBOTO TIpaBa OKYNOBAHOI TEPUTOPIT UM MIKHAPOIHOTO mpaBay [41].

OmxKe, 3aXMCT KyJIbTYpHHX LIHHOCTEH ITiJ yac BiliH 1 30poHHMX KOHIIKTIB
3TiHO 3 HOpPMaMH MDKHAPOIHOIO IpaBa mependavae 3a00poHy OyIb-sKMX BOpPO-
JKUX aKTiB, CTPSIMOBAHUX MPOTH IIMX I[HHOCTEH, 1 aKTiB BaHAQII3MY MPOTH HHUX,
KpaJbKOK, morpabyBaHb ab0 HE3aKOHHOTO IIPHCBOEHHS KYJIBTYPHHX LIHHOCTEH Y
Oymp-sikiit dopMi Ta y Oymp-skux Mmacirabax. Taxi /il BU3HAIOTBCS HE3aKOHHHMHA
Ta 3mourHHUMH. OcOOJIMBOIO MIPOIO 3aXOAH TI0 3aXHCTY 00 €KTIB KyJIBTYpH CHps-
MOBaHi Ha 3aXMCT KyJIBTYPHHX IIHHOCTEH, PO3TAIllOBAHNX Ha OKYINOBaHIN TEpUTO-
pil. BimoBinHO, Ky/IbTYpHI HIHHOCTI, 5IKi CTaJIM 00’€KTOM TaKMX HE3aKOHHHUX JiH Ta
HPEIMETOM BUBE3CHHSI UM 1HILIOrO MEPEMIILICHHS BBKAIOTHCS HE3aKOHHO BUBE3CHH-
MU KyJIbTYyPHIMH LIHHOCTSIMU.

IOpuayuannii TepMiH «HE3aKOHHO BHBE3CHI KyJBTYpHI I[HHOCTI» MPHCYTHii
TAKOXX B YKpaiHCPKOMY 3aKOHOJABCTBI. 30kpema, B 3akoHi Ykpainu «IIpo BuBe-
3€HHS, BBE3CHHSI Ta MOBEPHEHHS KyJIbTYpHUX LiHHOCTE» Bix 21 BepecHs 1999 p.
HOro 3MICT BU3HAYAETHCS TaK: «KYJIBTYPHI LIHHOCTI, BUBE3€HI 3 TepUTOpii YKpaiHu
3 MOPYIIEHHSIM 3aKOHOJJABCTBA Y KpaiHH Ta MKHAPOIHO-IIPABOBHX HOPM, HE MOBEp-
HYTi TiCIs 3aKiHYeHHS 0OYMOBJICHOTO YTOAOK TEPMiHY THMYACOBOTO BHBE3CHHS
a00 3a HasBHOCTI OyIb-SKHX PO3OLKHOCTEH 3 YMOBAMH, SIKi PETYIIOIOTH TAKE THM-
4acoBe BUBE3ECHH» [42].

TakuM YNHOM, HOHATTS «HE3aKOHHO BUBE3€HI KYJIBTYPHI LIHHOCTI» B IIHPOKO-
My pO3yMiHHI OXOILTIOE CBOIM 3MICTOM MPEAMETH KYJIbTYPH, SIKi:

— monepeiHbo Oy HaOyTi BHACIIZIOK CKOEHHS MPaBOIMOPYIIEHb Ta 3IOYNH-
HUX JiH;

— TIepeMilleHi 1103a MeXi TepuTopii KpaiHu 3 OPYIIEHHSM BUMOT YHHHUX HOPM
1 porietyp 1mo/10 HaOyTTS JO3BOITY Ta O(OPMIICHHS TAKOTO MEPEMIIICHHS;

— TMMYacOBO BUBE3€HI 1 HE IOBEPHYTI B 00YMOBJICHUH TEPMiH KyJIbTYpHI LIHHOC-
Ti 200 BMBE3€Hi 3 MOPYLICHHSIM YMOB THMYaCOBOI'O BUBE3CHHSI IPEAMETH KYJIbTYPH;



— KyJIbTYPHI LIHHOCTI, SIKi CTaJIi 00’€KTOM HE3aKOHHUX JIiH Ta PEAMETOM BHBE-

3€HHS YM 1HIIOTO TIEPEMIllIeHHs] BHACIIJIOK BIlH Ta 30pOHHKMX KOH(IIKTIB, IHO3eM-
HOI OKyTarii.
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Kom C.H. TepMHH «He3aKOHHO BbIBe3eHHbIE KYJIbTYPHbIE IICHHOCTH»: B KOHTEKCTe Mpo-
0/1eMbI BO3BpaIlleHUs! H PECTHTYLHH NIPEIMETOB KYJIbTYPbI
B cTaThe B KOHTEKCTE BOIIPOCOB BO3BPALIEHYS U PECTUTYLIHHU KYJIbTYPHBIX LIEHHOCTEH paccMma-

TPUBACTCS COZCPKAHUE TIOHATHSA M TEPMUHA (HE3aKOHHO BBIBE3EHHBIC KYIbTYPHBIE LIEHHOCTH.

ABTOp aHANMM3UPYET LIMPOKHUHA KPYr MCTOYHUKOB, B T.Y. OCYIIECTBIISICT CPaBHHTEIBHBIA aHAIN3

OIIpeIENICHAI TIOHATHS 1 TEPMIHA «HE3aKOHHO BBIBE3CHHBIE KyIIBTYPHBIC IIEHHOCTID) B aKTaX MEX-

JyHapOJHOTO IPaBa 1 YKPAHHCKOM 3aKOHO/aTENIbCTBE.

Kniouesvie cnosa: He3aKOHHO BHIBE3EHHBIE KYIILTYPHbIE [IEHHOCTH, NTAMATHUKOBEICHHE, BO3-

BpaIllCHUE, PECTUTYIHS, TIOHSATHE, TEPMUH, MEKIyHAPOIHOE MPaBO, 3aKOHOAATENECTBO Y KPAaHHBI.

Kot S.1. The term «cultural property unlawfully exported» in a context of problem of re-
turn and restitution of cultural objects

In this article reviewed is the concept of term «Cultural property unlawfully exported» as the vi-
tal theoretical challenge of restitution and return of cultural values. The author analyzed wide range
of channels and carried out the comparative analysis of the idea and concept of term «Cultural prop-
erty unlawfully exported» in frames of International Law and Ukrainian legislation.

Keywords: cultural property unlawfully exported, return, restitution, conception, term, interna-
tional law, legislation of Ukraine.
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