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Il. Pospin.
Howurn 306063010, .
§ 28.
Mpuyunu nosctana 3060BA3aHL™).

llo6u 3060BA3aHE MOTIO UOBCTATH, MYCHTH ONHPATH CH HA
ocidmiii npasrii nigerasi. Tori AETH, 1[0 ZAI0Th 3000BI3aHIO
UpaBHHIl NOYHH, 3 AKAX HAYe 3 sKepeJa NAHBe 3060BA3ARE. HAZH-
BalOTh €A NPHYHHAME noBeTaHA 306oBasamb (Entste-
hungsgriinde der Obligation).

B pumckim umpasi Bmumcawe Gaius raknx mpmuns 3: Obli-
gationes aut ex contractu nascuntur aut ex maleficio aut proprio
quodam jure ex variis causarum figuris (. 1. pr. D. de obl, et
act. 44, 7). Tomy mopix ma obligationes ex contractu, ex delicto
ii ex" variis causarum figuris. Ane wassa ,variae causarum figurae®
BEA3ye Ha Te, mMo o6iiiMaioTh OHE AK HAlpixHOpoaAmiiuN o6xira-
IHiiHI BiAHOIIEHA; UPOTe PHMCKI OPHCTH 3BEPHYIH yBary Ha ce,
m[0 OHH 30AHIKAOTH cA 1O CBOIH CyTH A0 KOHTPARTiB a60 70 ze-

*) Ta. Codex Theresianus III. 1.n. 4—6,92; Entw. Hortens III.
1.§2; Entw. Martinis III, 1. §§ 2, 3; T'ar. rm s IIL §§ 2, 3; Proto-
kolle, II, cr. 3—4, 183, 186, 400—401.

Hlop. Zeiller, Comm. III. er. 2—5; Nippel, Erliuterung VI er. 8—10;
Winiwarter, Birg. R. IV.2 ¢r. 1—3; Unger, System L cr. 24; Stuben-
rauch, Comm. IL? er. 2; Kirchstetter, Comm.?® cr. 438; Schiffner,
Lehrbuch I.'§ 116 i f.; Krainz, System IL? cr. 46; Hasenohrl, Obl R.
I* er. 333 i g.; Till, Prawo pryw. IIL er. 56 i x.; Oron oscrmii, Cucren 11,
cr. 46; Schuster v. Bonnott, Grundriss er. 13.

Bpemri Fr. Hofmann, Die Entstehungsgriinde der Obligationen (1874),
v. Schey, Die Obligationsverhiltnisse I. er. 4,

Amerp. mpasn obaifanwiine 27



200 JIP. CTAHICIAB THICTPAHBCKUI

JikTiB i dawEMo BizgTak moAia 3000Bg3aHs HA obligationes ex con-
tractu, obligationes ex delicto, a modiy mux obligationes quasi ex
contractu i quasi ex delicto. Opnave mayka BHKAazana omicas, mio
ceil mozin Ha 4 rpynm He JAcTh €A CTPOIO IEPEeBECTH, & PedepeHt
Zeiller npu mapaal pepacumiiniii HaZ HAUIOK KH. 3. BiKHHYB
BHDA3HO Ceil MOAin 4k HepipHuil i megocrarounmii. Tomy HAIL 3aK0H
upunss 3a Gai-oM noain ma 3 rpyns, qume 3 eARHNMH 3MiRAMH.

I. § 859 gu. 8. mojlae HAK UPHYHHH MOBCTAHA 3000BA3AHD :

o

0€3M0CePeIH0 MOCTAHOBY 3AKOHA, YMOBY i IIOHECEHE YUIKOJKEHE.

1) Ha pymey pezarropis EH. 3. MOXKYTh 3060BA3aHs 0BCTA~
BaTH 6e3mocepefHO 3 3aKO0HA. Ae ceil moraaj Heeriisuii, 60
3 ofHoro 60Ky Besre mpaso in abstracto myears Mars CBOK
OCHOBY B 3aKOHI, a 3 Apyroro 60Ky 3 BHIMKOM NpHBiJeiB lpasa
in concreto He MoxkyTs GesnocepezHO BHIJIHBATH 3 3a-
KOHA, JHIE MO0cep e/ o, 3HAYATH TAK, N[0 HOBCTAHE 3060BA3ARA
NpHBA3YE B3aKOH A0 AKoich npasuHOi mopxii (np. o6oBA30K po-
AuYiB 710 yZAep:KYyBaHd 7iTHil onEPaeé cA HAa CHOpijHeH). 3aroH
€CTh M OCEPEAHOK NDPHYAHOK IOBCTABHA BCEIX 3000BA3AH,
npore He Mowke OyTH Oes3nocepefHO HPHYUHOW [OBCTAHA
SAKOICH TPy I H 3060BA3AHE.

Ilornan, 3 AKOr0 BHXOAHTH KH. 3., CHIAyBaB 3 JaBHIHIIOL
miz €ac pejaKnui HANIONO 3aK0HA NAHYIYOI JORTPHHH, MO AlAHJA
3000Basama Ha obligationes mediatae sive nativae, i immediatae
sive dativae, B mipy cero, u# 3060BA3aHE OBETAE {OPOrOI0 MEBHOTO
o6aitanuiiHOro AiNaHd, YH TBOPHTH HOro 6esmocepejiHo 3aKod. Axe
ye 3 caMEX HPOTOKOJIB BHAKO, IO OTCA TEOPeTHYHA HOXHOEA HE
B cuni sateMHATH cupapiiwnoi Boxl saroHoxaBndg. Koam orxe
§ 859 Mixk HpEIEHAME NOBCTAHA 3000BA3AHB KPIM yMOBH i yIIEO-
J#KeHs HABOJAHTH B3aKOH, TO pO3yMie dYepes Te TaKHil NIpABHHUI
¢raH, a0 TAKy OpaBHY ODOA110, 70 ARHX 3aKOH OPHBASYE
noserane 306osg3ana'). fAr raske § 860 pr., A0THYHI NOCTAHOBH
HAXOAATH Cf y PIKHAX MiCNAX HAWOrO 3aKOHA, OHH PO3CIAHI
y Uyizim cmeremi; mp. B poAHHHIM npasi 060BA30R 0 amiMeHTANH,

) B aireparypi npEBATHOI0 HpaBa eTPINAEMO HA 03RAYEHE TARMX B06OBA-
saub HA3By: ,crTamoOBi solosmsauma® (Zustandsobligationen), axe ca masea
y®e romy Hegipma, Go He BCe MOKHA TOBODHTM TYT IO NPABHRMIL CTAH, aXe MUMAXO
PO MOATI0, KO AKOT 3aKOH NPUBASYE MOBCTAHE BOGOBASAHN, & BPEINITOR MO Kpaiimiil
uipi momna-0 1 so0oBAsana 8 ymosm ab0 BAKIA YIUROJHEHA HABBATH CTAHOBUMHE
8000BABAHAMMA.
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B IPaBi CnagduHu 0G60BA3KH AIAUYIB CympOTHB AeraTapis, B piuesim
upaBi 060BA30K BIACTHTENN HalileHoi piud A0 HAropoas, B 06i-
ranuiigin opasi negotiorum gestio i . m.

2) Hpyram skeperoM mNoBeTaHA 3000Bszana 6 micxas § 859
ymosa. Cesigmosizae pamernm obligationes ex contractu. Pamere
IpaBu HE 3HAJNO0 n06iY YyMOBH OJHOCTOPOHHHX UPHPEYEHB, TA OJHO-
CTOPOHHI OpHpeYeHs He maixn 060BA3Y040l cman. [makure crapo-
HIMeNke mpaBo, Ta 3a HAM YCi HOBITHI 3aKOHOZATCTBA 3HAWTH HE
aam 060CTOpPoHHI, axe it OAHOCTOPOHHI JAia upaBHi, mMO CTaHO-
BAATH PasoM OJHY CHIABHY LpyNy B3060B#3aHb, AKHX IiJCTaBOIO
€ Boasa cropin. Koxn 3060843aH6 0cHOBY6 €A HA BOJi CTODIH,
TO Cc€ €CTh a0 yMOBa, a60 OJHOCTODOHHE IPHPEYEHE—
i oZiHO a60 Apyre noxe OYTH NPHYHHOK [OBCTAHS 3060BA3aHH.

[llo mam sakom mmEMo nocramosnm § 859 3mae Tarox Taki
3000BA3aHsA, W0 NOBCTAIOTH 3 OAHOCTOPOHHOrO NpPHPEYEHHA, 0-
Kasye yxe § 862, 3 KOTPOro BHXOAHTH, W0 BKE CaMa 0®EPTA
opo cefe Mae AR OAHOCTOPOHHHII AKT 00OBA3YIYY CHIY; HOp. Ta-
ko § 865 i. f. Ilamepm ma Aep:kATeNd Ii HA NPHOOPYIEHE MOB-
CTAIOTH TAKOYK HA OCHOBI OXHOCTOPOHHOIO akry. Ilpore caoso
»ymoBa® B § 859 tpe6a posmapHTH 20 BCiX AIA NPABHEX, UH TO
060CTOPOHHYX, YH OZHOCTOPOHHHX.

3) Jlo Tperol rpymH HAZEKATh Ti 3000BA3aHH, M0 MOBCTAIOTH
3 ,uio0HeceHOro ymgrogxena“. Tyr sauucasawors ca mno-
uepezy ycero 1. 3B. obligationes ex delicto; aze momsre ,momece-
HOTO YIIKOJAZKEHA® € Bce TaRH WIHpIIE, YHM NOHATE mEepecTyiy
(delictum).

Borato mnuceMenmuriB poGuTH 8 TOro 3aKH] EHH3I 3aK., 10
samicup ,HezossoieHoro Aizama“ (unerlaubte Handlung) mopae
»YUIROAKEHE® 3a Kepeno noBcrand 3o6ossasans. Opmaue Tori mo-
HATA HE € TOTOKHI, if Ak JOKA3yE iCTOpHA peJarlE], SAKOH YKHBAE
HAPOYHO HA3BH ,MOHECEHE YINROJKeHe“, a0H 3asHAYHTH, 1[0 HE
JHII HEJ03BOJNEHE, €. T. NPOBHHEHE JLIAHE € JKepeioM 3000BA3aHs,
ane 3060BA3aHe NOBCTAE YBMAN0 €3 mepecrymy, 6es npoBuEH, Ha-
CAIAKOM CaMOro ®arTy ymEOAkeHd. 30BCiM B Tim Aycl moerynae
TeX CHCTEMATHEA Bamol KH. 3.'), 60 mo TpakTaTi NPO yMOBH

!) B remngiif ke. 8. 6aYaMO0 me wim OPAYAEAME TOBCTARA 3060BA3AHL
»upoBray® (, Verschulden“) *~ aze mme npam nepmiy uaTasl ssepays Zeiller
ysary Ha ce, mo nosa obemon ymoBu, obaxiraumifma opfBidaanmicTh BaBAsye cA He
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Baarani it 8’ociéna (raasy XVII—XXIX. apyroi vacra), npacrynae
OKpeMO /10 HaykH 1po mnoxarofy mkoxa (B XXX. raasi apyroi
YacTH), B KOTpili Mae BHKAKYHY Iiib IOJATH 3aralbHi OpPaBHJIA
npo 3060BA3aHA, ARl IIOBCTAIOTH 3 MOHECEHOr0 YINROAKEHS Oea
ovnazy ua nposamy. Koam-:k pani spamudo, mo ceit HampsaM,
ARAN 1006iY NPOBHHA BHCYBAE TAKOMK NOHATE ,HENPOBHHEHO 6e3-
npasHoern® (schuldloses Unrecht) ar migeraBy o6oBsasky pgo 38O -
poTy IIEOZH, BiZNOBiZae BIOBHI HOBITHEM 3Maraudd, TO HE JHII
HE MOKEeMO HALIOMy 3aKOHOBH DOOHTH 3 TOr0 HISEOLO 3aKHJIY, aJe
. HaBuakm mycmmo migmecrn, mo B § 859 BhCKasaB CHBIZJOMO HOBY
H TOCTYNOBY Tesy. ;

IT. 36uparoun nopuemi samiTkH, BiApPIsKHAEMO TPH UPHIHHH
HOBCTAHA 3000BA3AHD :

1) pizna mpapHi, AK OAHOCTOPOHHI TAK 060CTOPOHHI ;

2) ymkojzeHe, lOHECEHE depes UPOBHHY Apyroro ado Ges
HOr0 NPOBHHH, i

3) mHIN npaBHi HOAIl i RiZHONIEH:H, 0 AKHX 3aK0H 3'0ciOHA
NPHBA3YE MOBCTAHE 3060BA3AHD.

Jlo nocaianol rpynn Hajze:xars PimHOPOAHI 3060BA3aHA, 1[0
MiZ CO60K0 He MAIOTh CIINIBHHX BHAMEH; IPOTE B 3arasibHill YACTH
3000BA3aHs MOMKYTH OyTH 0O6LOBOpeHi JHme BAPANbHI UPABHAA UPO
obniranuiiai xina upasi i npe ymeogxens. Tomy mayry mupo
nopeTaHe 3060BA3aHb AIAHMO IOHHCIIE Ha 3 TparTarn: 1) mpo
yMOBH, 2) npo OAHOCTOPOHHI HpupedeHs, i 3) UPO WEKOAY.

A) Y MOBH.
§ 29.
MonATe # cyTb ymoBu™).

I. YmoBa — ce o6ocToponHe in0 UpaBHEe, AKRHM
ABiI CTOPOHH 3aABAANTL B3AIMHY 3IOJY HA 0CHO-

Juul 0 UPOBMEM, ade YMMAXO KO MUMOBIABHOTO AIX&HH, NPRUAAKY i T. I Ha ciii
nifeTaBi HPEEATO NpH KPYTiM YATAHIO HAIIOIO BAKOHA 3aMiclub CIOBA ,IpOBAHA‘,
pll0HEeceHe YIIROAmena .

*) La. Cod. Ther. IIL. 1. n. 18; 2. n. 32, 47, 48; Horten IIL 1.
§ 8; Martini, 1. 2. §3, II 1. § 4; Taa® gm. 8 II § 4; Prot. IL
er. 5, 401,
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BaHE, 3MiHYy a00 BHeceHE AKOI0OCHh NPaBHOIO Bij-
HOIeH 4.

1) VmoBa 6 0GocTOpOHHHEM JiN0M OpaBoM, i Bif ofHo-
CTODOHHOI'O HpHpeYeHd PIHATH €A THM, 1[0 Tpeda 3rigHoro sa-
ABIEHA BOAI 060X CTOPiH, HAROJH IPH OJAHOCTOPOHHIM NpHPEYEHIO
HE NoTpedye NPHAMAWYHI B3arall 3afdBIATH €4 IPO NPUHATE.

2) VwmoBa npezcraBade opraHIYHY 64 HiCTh, Ta HE MOKE
OyTH CyMOI0 JABOX CAMOCTINHHX ZiN mpaBHHX. Boxa cropim ecrh
BHCJIZOM BrOAH KOHTPArGHTIB, HE CYMOIO /IBOX PiKHHX 3asBJIEHB
BOJI.

3) lo saropgmn Tpe6a, alm CTOPOHH CBOIW BOJIO 3aABHIH,
i mo6u IX 3adBIEHA WIO-Z0 OCTATOYHOTO BHCIIZY 3 COO0K rOAHIH
cd. Ce BigGysae ca Tak, 10 OJZHA CTOPOHA I[OCH NPHPIKAE: TP H-
peuene ado mopgava (Versprechen oder Antrag), a apyra
¢TOpoHa orce npmivMae: npuHATE (Annahme, Acceptation), ado
061 CTOpPOHH B3aiMHO TPHPIKAIOTH I HpHIMAIOTh. llpEpedeHe i npu-
HATE — Ce JBa YHHHHKH YMOBH, JIHIIe HE BHCTYNAIOTH GHH TPH
yMoBi camocrilino, axe 3aHBAWTH ¢A B OABY Limiers. 1x B3aimme
TicHe BiJHONIEHE CTAHOBHTH CYTh YMOBH B NpPABHIM 3HAYIHIO.

Toii, BiZ KOr0 BAXOJHTH NPHPEYECHE, HAZHBAE €A NPHPiKa-
ounm ado npomitenrom (Promittent), a xr0 npmitmae npu-
peYeHe, 3HAYATH, TOH, 70 KOI'O 3BePTAE €A NPHPEUYeHE, HABHBAE CH
npomicapem (Promissar); konu-:x BiH npupeYyeHe UDPHHAB, Ha-
3uBa¢ cgd aknentaunrom (Acceptant).

~ 4) Croponmn, i BECTYNAlOTH B YMOBi, MyCATH CTAHOBHTH
ocibui rpymu, 9@ TO TaK, IO NPEXCTABAATS NPOTHBHI
rpyn# iHTepeciB, YH BHCTYIAWTh AK OKpeMi iHAHBiAyaaAbHi
YAHHAKH JAd OCATHEHA CHiJAbHOI I[1aH,

Hop. Zeiller, Comm. I er. 5—8; Nippel, Erl. V1. er. 11—-13; Wi-
niwarter, Birg. R, IV. er. 4—6; Ellinger, Handbuch er. 393: Unger,
Syst. II. er. 41, 169—172; Stubenrauch, Comm. II. er. 4—6: Burckhard,
Syst. 1l. er. 414—416; Krainz, Syst. I. er. 327, 328, IL. cr. 46, 47; Hasen-
ohrl, Obl. R. L er, 336 i x.; Till, Prawo pr. I. er. 395 1 x; I1L, er. 59 1 j.;
Orounogpcruil, Cmerem L er. 133, IL er. 59 i p.; Schuster v. Bonnott,
Grondriss er. 14.

Bpemt! Fr. Hofmann, Die Entstehungsgrinde der Obligationen(1874)
er. 85 1 g.; Schlossmann, Der Vertrag (1876)i[Moliroro: Ger. Zeit. 1876
Nr. 92; Jur. Bl. 1877 Nr. 19—21; Ger. Halle 1877 Nr.83, 84]; Ehrenzweig
Ueber den Rechtsgrund der Vertragsverbindlichkeit (1889).
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[Ipore a0 moHATS yMOBH HE BHCTAYAE, KOJH € B3arali RilbKa
0¢i6, AR1 BHAIOTH STifjHy 3aABY B I[IJIn OCHOBAHA, 3MiHH a00 3HECEHH
JKOI0CH NPABHOTO BifjHOIIEHH, — 60 MOMKE CKJIACTH cd TaK, 1[0
BCl OHH PasoM IPeACTaBIAIOTH JHII OZHY TrpyIy iHTEepecis, mp.
KIJIBKOX 34CTYHHHKIB OHOPO TOBAPHCTBA BHAAE ClIJBHY 3adBY, TO
¢ 3adBa JNHII TOAI MOMKE CTATH yYMOBOK, KOJH KpiM HHX Halife
¢4 eTOpPOHA UPOTHBHA, EOTpa Ii mpmiivae. Tak UpH roJIOBHEX ydIo-
BAX HHHINIEOLO 000POTY CYCHIABHOrO, IO OHHPATH G4 HA Upa-
Bual cBoGiguol koHkypeHnnui (oOMiEHI yMOBH B Haiimupiiim po-
3YMIHIO).

Aze iCTHYIOTH TAKOM YMOBH, B AEHX :KajHA CTODOHA He
npejeTaBAse NPOTHBHOI rpynH iBTepecis, ane je BCi 3MAraiOTh 710
cminenoi mizm, up. npu societas. (Ce T 3B. opramisanmiini ymoBu).
Toai o icTHOBAHA yMOBH HOTPiOHO, a0l HOOZHHOEI 0€00H, M0
3MaralTh A0 COiJABHOI MerH, BCe-TAKH BHCTYNAIH AK CAMOCTIiHI,
iHEBigyanpHi 9YHHHHKH, AEI He 3JHBATL ©H 3 CO000 B OJHH
NpPaBHA OpPIaHiaM, T. €. B OKPEMHil TBipD NpaBHHIi.

3 mOBHCHIAX 3aMiTOE CAiAYye, 10 CTOPOHH, AR BHCTYNAIOTH
B yMOBi, MycaTs OyTH B JOTHUHIM JiZl upaBHIM npAMO inTEpeco-
BaHI — IPOTE€ yMOBa piKHETH c€dA Bij cyAelickoro ocyay, 6o
NpH OCYAi € BupaBJi sadBJeHE BOJi, aJe HE IHTEPECOBAHAX CTO-
piH, TINBEH HEIHTEPECOBAHOIO CYJHI.

5) Ilinuo0 ymoBu B3araail Moxke OyTH IOBCTaHE, 3MiHA 400
SHECEHE gK0I'0Ch mpaBHOTO BifHOIIeHd. TorTo Ha M H P II € NOHATE
YMOBH obifiMae He Jmm o06AifammitEi ywmosm, anze Tagox pi-
yeBi, poAuHHI i cmafAvEHHI, a 3 o0NifaUmIHEX YMOB He
Jum Taki, RKOTPEX METOK € NoBcTaHe 3060BA3ama (1. 38, Schuld-
vertriige), aje Takos Ti, MO 3MAraloTh A0 3MiHE ad0 A0 3HECEHA
yiKke icrayrodoro 3060BA3aHI.

B Hayni o moseraHI0 3000BA3aHA PO3YMieMO 4epe3 yYMOBH
Taki 060CTOpPOHHI Aisa NpaBHEi, KOTPHX IIJAHIO € 3000BA3AHE OAHOI
a6o 060X cTOpiH A0 AKOroCh AlTAHA; ce AilraHe Moxke Gyrm: dare,
facere, omittere a6o pati.

II. Jlo smicry o6airanuiiHOl yMOBH HAJENHTS :

4) neBHnii NpaBHEHE 060BABOK, WO € BAECIIZOM 067ira-
pmitgoro vinculum iuris. Tomy yMoBa, BiZ 4K0i OpHPIRAYHEHE MOIKE
BificTynuTH A0BiABHO €3 HYAKAX OpPaBHHX HACHIJARIB, 6 HEBAJKHA.
3 THM NETAHEM BsAXKe ¢d T. 3B, NPaBHIO ¢BOOOAM YMOBH
(Vertragsfreiheit). Ouno 3By4nTs: je sMicT yMOBH HE 6CTH HE-
MOKIUBRN 260 HEZ03BOMEHHI, TAM NPABO NPHIHAE KOMKAIH yMOBi
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060BA3yI09y cHay. Ane ce mpaBuio crilige amm cum grano salis,
BHAYNTH, O CTLABKH, O CKiTBKO AAacTh €A BHKABATH ONpAaBja-
Hui, npasuuii inrepec. (Ilpo ce Gyra ywxe Geciga npm na-
YOl 0 3araJsHEX BAMOTAX YHHHTHOH);

6) meena causa debendi®), 6o ge ii mema, Tam Gparys
cepiio3nol BOAI NPHUBATA 060BASEY.

Ve 3 canol cyru pium cxigye, mo XxTo B ymoBi mnpmiimac
Ha ce6e sAEmiich 060BA30K, PoGMTH ce AAd AKO0ICH I(i1H, XA SKO-
rOCh NPH3HAYEHA — causa — il Mo cd HafGaE3ma Liab 000BA3KY
CTaHOBUTH in concreto Mpo DPABHEYHI XapaKTep AOTHYHO yMOBH.

Bsarani causa me 6 miu0 BHIIOro, K npasHA Lixs, a60 npasua
UPHYHHA NPHHATOrO 3000BA3aHA, AKa pimae Hpo HOro mpasHm@ii
xapakrep. bBes Tagoi causa debendi me mosxe moserarm kaxme
3060BA3aHe, - KajgHa yMoBa, (0 iHAKIIC HE Maeé OHA HIiAKOrO pe-
aJbHOr0 cyberpary. Hewa soGoBssans, ske e mMano 6 HiAKOI KOH-
EPeTHOI Iinu, HeMa YMOBH, B fAKiil icTHyBan0-0n 3060B43aHE JHIK
npo Te, ab| 3060BA3aTH ¢#, 0e3 OIJIAAY HA UPHYARY, AI €OIO.
B rim 10 posyminio causa debendi ¢ Komeunow BEMOroH mOBCTAHS
YMOBH.

III. Jletaneny peeinimuio ymosm momae § 861 k. 3. Ilo cxo-
BaM 3aK0HA yMOB& € UPHHATHM INPHPEYEHEM, KOTPOIO IPEAMETOM
€ IepeHeceHe mpaBa 3 O/AHOI 0cOGH Ha Apyry. AJe TOTA KOHCTPYK-
LHA yixe TOMY HeBipHa, (60 mpejMeToM yMOB Moske GyTH He MHIX
uepejada mMarepHAAbHEX Aip, a’e Takosxk WHIIA YHHETEHGA (facere,
omittere, pati). TIlorasg ceii Gys Bucaigom xméHOI Teopwi mpasa
HATYpH'), Haue KOXKJOMYy Y0JOBIKOBH NDHCIAYLYIOTH HpaBa [0

*) Hop. w. m. Arndts, Pandekten § 233; Unger, Syst. II. cr. 362 ii . ;
Unger, Ueber die rechiliche Natur der Inhaberpapiere (1857) cr. 64 if 1, 175
np. 7; Fr. Hofmann, Lehre vom Titulus und Modus er. 81 i g.; Pfaff-
Hofmann 8 Holtzendorffa Recntslex. pCausa® L er. 454 it 5.; Hruza,
Die Lehre von der Novation (1881) ¢r. 49 # n.; Hasenohrl, Obl. R. L er.
36d i p.; Till, Prawo pryw. IIL er. 63 ii g

Bpemri; Schlossmann, Zur Lehre von der Causa obligatorischer
Vertrige (1863), Lotmar, Ueber Causa im. rom. R. (1875).

') Eanr i fioro npurioERNRE yYmAN, IO B yMOBi OepesoCcHTh ORHH KOH-
TParesT mpaeo Ao ymEnTEOM (10 AiXamEA) Ha JPYroro KOHTparenta — a ueiime He
uome OyrTm Oecizg mpo mepeHecese DpaBa, KOIM XTOch 8000BA3aB cA mp. 3a [py-
roro moxaroguta nepai cupaen! Tyr me nepemocmts ci HiAKOBO npaBa HA APYroro,
TiXbEA 9epes yMOBY MOBCTAE HOBE LPAEO.



206 JlP. CTAHICIAB JIHICTPSHBCENI

paacHEX Ainass (mop. § 1459), i Biu ce npaBo MEPEHOCHTH B yMOBI
ua apyroro. Opmade cd Teopus CHOTOAHI 3arajbHO 3aJHIIEHA,
a BOpPOYIM CAM 3aKOH CIPABJHE ceifdac eBOI0 TEOPeTHIHY NOXHOKY,
60 1ojae 30BCIM TOYHO Ce€, W0 Moske Oyrtd in concreto mpezserom
YMOBH.

IIpeamer ymOBH MONArAE IO CIOBAM 3aKOHA HA TiM, IO XTOCH
ApYromy TpHpPIEA6é W0CH JATH, AJS HBOIO mOch 3po6HTH, 3 I10r0
NPUYEHHE [{0CH BaJHIIHTH, a60 JiOoMy HA WIOCH NPH3BOIATH, — 2
Apyrnii ce mpuiiMae, Ha Ce TOAHTH €. Baarani Ham 3akoH He
cTaBuTh abeTpakTHOl AeeiHinui, Tak AK B3arail Taki aewininui 6
AITOM HAYKH, HE J6IiCAATHBH, ale I0Aae Cmocid, Ak yMOoBa MOB-
crae. Ona moserae gepes 06GOCTOPOHHY 3rOJY CTOPIH HA ARYCH YH-
Hars0y, nosurusay a6o meratusmy. IlosmTupHow unHHTBGOIO €
mepenaya pivm, NPHSBOJEHE HA AKECH HPABO a0 AKACh YUHHICTD ;
a4 HerATHBHA YHHATH0A — €€ 3aJHUleHR a(0 3HOIICHE.

3 Toro 6aummo, mo Jeeininug § 861 ecrs nompasua, Ta HEMA
cymmisy, mo monsre, nopane nosmcme (sub I) ma migerasi Teo-
peTHYHHX 3rAfAiB, BiAUOBiZa€ BIOBHI ABCTPHHCKOMY HPABY.

Kpim cero mae xefanpHa jeeidigua § 861 me Tory upH-
KMeTy, W10 3BYYHTH 3arajbHO i He /1a¢ HiAROI MiJCTABH A0 NONIAZY,
IO IpeAMeT YMOBH Mae NpPEJCTABAATH MaeTKOBY BapTicTh; mpoTe
§ 861 jgae M. . TAKOK JOEA3 Cero, 0 MaeTROBA BaPTiCTh HE €
3araJbHO0 BHMOBOK 0O6aIrfanuiiHol YHHATHOHY).

§ 30.

~

YmoBu 04HOCTOpPOHHI # 060CTOpOHHI, Ge3naaThi
i Bignaartai).

I. Bupasai Besra ymoBa € 060CTOPOHHHM ZAiNoM mpasHuM, 6o
MOBCTAE 34 3U0J0I0 JABOX CTOPIH, aZe BCe TAKH Jyd4ae Cs, 0 JIHII
OfHA CTOPOHA TpHiMAae Ha cefe ARHICH 000BA30K, a JApyra cro-

1) Ilop. eucme cr. 34, 35.

#) I'r. Cod. Ther. IIL 2. n. 38—42; 3. n. 5—10; Martini, JIl. 1.
§§ 9, 11; Fax. wu 8 IIL §§ 9, 11; Prot. IL er. 8.

Hop. Zeiller, Comm. III. er. 15, 16; Nippel, Erl. VL er. 26—30;
Winiwarter, Birg. R. IV. er. 12—16; Ellinger, Handbuch, er. 395; Stu-
benrauch, Comm. IL er. 16—16; Kirchstetter, Comm. er. 445, 446 ;
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pona HAGYBaé TIMBKH OpPABO, HE HEPEHAMAIOYH HIAEOrO 0060BA3KY.
Toai ymosa ¢ ogmocToponna (conventio unilateralis).

Koxm opnave 06i cropomnm mpmiimaors s3aimmo 3 mpaBamu
ARiCh 060BA3KH, KOJH, 3HAYHTH, yMOBA I0JATA6 HA BAMIHI B3ain-
HHX 060BA3KIB 0 YHHATHEOH, TO rOBOPHMO, M0 OHA € 060CTO-
porHa (conventio bilateralis, sive reciproca).

Ilpe opuocTopommili ymosi 3o06osssye ca amm ogEa
CTOPOHA [0 YHHHTHOH, JHII OfHA 3 HAX € BipHTeXeMm, a Apyra
TiIBKH J0BRHHEOM ; IIPH 060€CTOD OHHi il yMOBI KOmEAA CTOPOHA
€ NOBXKHHKOM i BipHTEZEM, 60 CynpoTHB O060BA3RY A0 YHHHTHOH
3 OJHOI CTOPOHH CTOITH 060BA30K 70 MpoTHBHOI (B3aiMHOT) qnumaﬁu
3 Apyroi eTOpOHH.

IIpo cro pizxunnto sragye § 864 k. 3., 1ame cTHAizanua eero §
TOMY HEZOCTarO4HA, G0 CTaBAde Ha PIBHI HOAIN HA O HOCTO-
POHHI i 0o6ocTopoHHI yMoBH 3 mogizom mHa GesmaaTHI
it Bignaarui ymosn. Mik ofoma raTeropmaME yMOB 3aXOJHTH
HE JUOl TEOpeTHYHA aJe MOojeKyAH if upartnusa piskanyd. llepex
BCIM MOAIA YMOB Ha OZHOCTOPOHHI if 060CTOPOHHI CTOITH BHEIIOYHO
Ha YNHHHEAX NDaBHHYHX, 60 Gepe orasjy Ha ce, un ob6aira-
IHiHA YUHATHO0A 3aXOAUTH TIABKH 10 OAHIi CTOpOHI, wn O 060x
croponax. Imarme mopin ymos ma Geamnatni if signaarai BHXOJIATH
BHKJIOYHO 3 EKOHOMIiYHNX YHHHHKIB, Ta Mae Xapakrep BH-
EJAK0YHO EKOHOMIYHHIL,

Ceii nogin noaarae Ha piBEON Lizu, arili ymosa mae
cayxuri, Koxn B ymosi ogma cropona mae mamip, 3a npHaHAHE
AROICh KOPHETH BiANJIATHTH APYTiil CTOPOHT TAK0XK NPH3HAHEM KO-
PHCTH — TO yMOBa € BigmIAaTHA (C. Onerosa); aie Ae ojua
CTOPOHA NPH3HAE APYTiif CTOPOHI AKYCh KOPHCTH, TA HE BUMABASE
co0i Bij Apyroi CTOpoHH HiAKOI KODHCTH, — TaM yMOBA € 0e 3-
unxarra (c. lucrativa).

Tora pismanua morasgis, Ha AKHX CTOITH MOXLT yMOB HA 060~
CTOpOHHI if 0ZHOCTOPOHHI 3 ofHOro GoKY, a BiinnaTai i Gesmiarui

3 Apyroro Goky mae Takox i mpakTHYHE onpasjame. Bupasai seil |

Burckhard, System IL er. 4156 np. 6; Krainz, System IL cr. 69, 70: Ha-
sendhrl, Obl. R. I cr. 347—355: Till, Prawo pryw. IIL er. 61, 7.)—82
Schuster v. Bonnott, Grundriss er. 24, 25,

Bpemrri: Schuster, Beitriige zur Hermeneutik des oest. Privatrechtes,
B Zeitschr. fiir oest. Rechisgelehrs. 1830 Hauptblatt cr. 248 i A3 Bechmann,
Der Kauf 1. er. 540, 568; Il. er. 180 i a.

Amerp, mparo obaifanmiine. 28
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OJAHOCTOPOHHI YMOBH € TAKOX OesIrarni, alze He Bei 060CTOPOHHI
yMOBH € BCe BifuiarHi.

Jlo OHOCTOPOHHHX YMOB HAJEXKHTh Hepek BeiM JAapOBHHA.
Ona € Takox Gesmiaraa. OZHOCTOPOHHHME YMOBAMH, {0 € TAKOXK
0esnuaTgi, € KpiM cero T. 3B. peCTHTYNHiiHI YMOBH (3Ha-
9uTh Taki, KOTpI Ha JOBMKHHKAZ BRJIAJAIOTH 000BA30K 3BOPOTY
oflep:kaHOi pium), aze JHII TOAI, KOJH 3i CTOPOHH BipHTE 1A He
6yno obnitanuitaoro 060BA3EY piy mepejaTd, AHme 3i CTOPOHH
AOB:XHHEA OyB 000BAB0K, OfEp:KaHy piu 3BepHyTH; np. mpu de-
posilum. Aze KoJH IpH TAKEX yMOBAX 3aXOJHTh TAKOXK 00 0B -
30K BipmTena 10 nepegadyi pium, Up. HpH MO3HYNI, 70 BHIJIATH
BHIIO3AYEHOI eymu (numeratio pecuniae), Tad ymMoBa € 060CTOPOHHA,
aJle He BCe BifgunaTHa, 60 HOBHUKA Moske OyTH (eanpoleHToBa, a
TOA1 OHA 0(e3lIaTHA.

II. B reopmi moBerofHOr0 upaBa €TPIYAEMO HOXIA 060CTO-
POHHHX YMOB B4 HNOBHO 0GOCTODPOHHI i HEHMOBHO 00o0-
croporni (vollkommen und unvollkommen zweiseitige Ver-
trige), B mipy cero, 9u eynpoTHB 000BASKY 3 OAHOI CTOPOHH CTOITH
BCE I KOHEYHO 000BH30K APYyroi CTODOHH, 98 TOJOBHUI 000-
BA30K BiZ{HOCHTH CA TIJABEH [0 OZHOI CTOPOHH, a /Apyra CTOPOHA
JHIIe cepef AaHEX 00CTABHH MOJKe CTATH 3000BA3AHOK /I0 AKOICH
(modignol) unHuTEOH. OGOCTOPOHHICTS HEMOBHA POAHTH B IIEPIIOMY
paal anm opuH (ronoBHUI) DpaBHEIl 060BA30K, AKHH JIOXOJHTH €A
gepes actio directa, a esemryansmmir (moGiunmit) 06oBA30E ApPYroi
CTOPOHH MOJKE MOBCTATH JHOI cepej AAHAX 00CTABHH, 1 JOXOZHTH
ca gepes actio contraria. Tyr mazxewxnrs np. depositum i man-
datum.

Opnave ceit mopin Heeriiinmit. OGocTopoHHICTE yMOBA MOKe
OyTH JHIIe MOBHA, 00 IPO OAHOCTOPOHHICTE 260 000CTOPOHHICTH
YMOBH MO:Xe pimiaTH TiNPKH XBHJA 1i I0BCTaHS, 2 HE XBHIA
mismiiima. Bei Tori ymoBm, AKi TEOpHA 3aYHCHIOE JO HENOBHHX
060CTOPOHHEEX YMOB, € 1O CBOIfl CyTH OFHOCTOPOHHI (Xi6a, MO BkKe
' 3 amoro uoYEHy yYMOBJIeHo Bigmiary, mop. §§ 969, 1004 km. 3.),
a BCARAI eBeHTYaJbHHil 000BA30K APYrol CTOPOHH, KOTPOIO MOMKHA
poxoautn actione contraria, He numBe O0esnocepefHO 3 yMOBH,
TIIBKH MA€ BGG OEPEMy HpaBHY Nif[CTABY. OpeumTol HOHATE 000-
CTOPUHHHX YMOB, AK€ MOZA€ Hama Kd. 3. B § 864, BigHOCHTH cCA
TINBKH /10 TOBHOI 000CTOPOHHOCTH.

ITI. Cyrs oGocTOpOHHHX yMOB 3alesKHTB Bij B3alMHOr0 Bij-
HOIIEHA NPOTHBHAX 000BASKIB,
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IlepBicHe pudcke npaBo BHXOAMAO 3 TOro, mo upu emlio
venditio i locatio conductio Bsaimui ipuTeapHOCTH 000X €TOpIH
Gyna 30BCIM CAMOCTIHHHMA IPABHAMH KaJaHAMH, a KOKAA CTO-
pOHA MOIJIa CaMOCTii{HO ZOXOJHTH CBOIO LpaBa 3 ymosu, 6es orasay
HA ¢, 4§ CHOBHHJIA cBili 060BA30K ui Hi. OfHak nisHlliime 6auuMo,
AK TOTA CAMOCTiHHICTH yCTylae, if BaaiMHi npaBa Ta 000BASKH
31HBAIOTH CA B OJHY OPIAHIYHY EHICTD.

Ha 7iM To morasgal cToATh HOBITHI 3aKOHOJZATCTBA, M. H. TAKOIK
aperpuiicEe mMpaBo. XaparTepHa HiXa 000CTOPOHHOI yMOBH JEKHTH
y TicHili 3aBHCHMOCTH YHHATHOH (3r)1. MpHpEYEHA) OAHOI
CTOPOHH Bij HPOTHBHOI YHHHTHOM (3DJ. UpHpEYeHH) APYroi C€To-
poHH,

Tora saBucaMicTs (GvrdAleyue) € ABOAKA, TAE M0-10 MOB-
eraHd, AK 1M0-70 OPABHEX HACHIZKIB; 3HAYATH, 3000BH3AHE OJJHOL
CTOPOHH HE MOSKE BasKHU NOBETATH, JOKH HE II0BCTAHE 3000BA3AHE
Apyroi eroponn (saBucuMicTs remeruuna, das genetische Syn-
allagma), a pgani omHOro 3000BA3aHA HEe MoK JoxopuTH Oes
orJaxy Ha gpyre (sasmemmicts oyHEnmiiHa, das functionelle
Synallagma). :

Koam orxe B XBHJIH 3aKIIOUeHd YMOBH OJlHA 3 YHHHTHO 000-
CTOPOHHOI YMOBH € HEMOKJIHBA, TO IiJa yYMOBa € HEBAXKHA, Ta
3 HEBAYKHOCTHIO OJHOI YHHATHOH BsKe Cd HEBAYKHICTH NPOTHBHOL
9HHETE0H, X049-0H OHa Gyxa mpo ceGe moz;kausa fo cropHend. Tare
caMe NPABHJO BiJHOCHTH CH TAKOM A0 YHHHTHO HEJ03BOJEHHX (Iu,
§ 878 gu. 3. i Bucme B Tereri er. 26 i 7.).

Konm aume vacTHHA OJHOL YHHHTHOH B XBHJH 3aKJI0YEHA
YMOBH HEMOXKJIHBA if Taka HeMowkampicts micaa § 882 gw. 3. He
obiiivIae B UPABHEX HACHAIZKAaX im0l YHHHTHEOH, TO U NPOTHBHA
9AHATE0A € JHII YaCTKOBO BAsKHA, 0 CKIiZNBKO OHA € AIAHMA if PO3-
MipHa YacTHHA JACTh €A 00YHCIHTH.

Bsaranl koim 3 AKEX HeOyAb NPHYHH 30060BA3AHE OJHOI CTO-
POHH HE MOITIO BAYKHO IOBCTATH, YMOBA € HEBAJKHA, TA UPHPEYEHE
ApYrol CTOPOHH TPATHTH CBOIO criifmicTb. Jledri nuckMeHHHKH BRA-
3yIOTh Ha OZWH BHIMOE BiJ TOro mpasmaa mpu T. 38. negotia clau-
dicantia, ane meipro, 60, K nisHiiile JoRaMKeEMO, CTilHICTH THX-/KE
Maé 0CidHy OpaBHy IWiACTaBY, IMEHHO OJHOCTODUHHE [PHPEYCHE.

[lig sraagoM UPaBHAX HACHIAKIB 3aBHCHMICTH OJHOT YHHHTHOH
BiZl NIPOTHBHOI YHHHTHEGH JEKATH Yy TiM, MO 110 NPABHIY OJHA
CTOPOHA MOsKe BiZ ApYyroi sKajaTH CcIOBHeHA pas y pas (Zug
um Zug) (mop. § 1062 km. 3.), a fAani, U XT0 X09€ AOXOAHTH
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¢BOIX mpaB 3 000CTOPOHHOI YMOBHM, MYCHTH CaM CBOE 3000BA3AHE
3 TO1 yMOBH CLIIOBHHTH, a00 /{0 cl0BHeHA OyTH rorosum (nop. § 1052
EH. 3.).

Tori nnrama croars B Ge3mocepenniii 3BA3H 3 T. 3B. exceplio
non adimpleti contractus i mazexars 2o HayREm upo sHECEHE 30-
60BA3aHb 4EPE3 CIIOBHEHE,

(Loecranosa § 919 kH. 3., MO BiZ CTOPOHH, ROTPA HE CIOB-
HHJIA YMOBH, HE MOIXKHA JKaZaTH SHECEHA YMOBH, aje JOKJAJHOIO
CIIOBHEHHA i MOBEPHEHA eBeHTYAJBHOI IIKOj|H, HE ACTh XaPAKTEPHOIO
LIX0[0 000CTOPOHHHX YMOB, 00 HPUMIHIOE ¢ B PiBHIN Mipi Tarox
70 OAHOCTOPOHHHX YMOB 1 He ¢HiZlye 3 TOI 3aBHCHMOCTH, KOTDY
6aunmo npu odocropoHHHX ymosax. llpore HesipHO DOKAHRYBATH
¢d TyT Ha CIO HOCTAHOBY, G0 OHA AJAA 3PO3YMiHA CyTH 060CTOPOH-
HEX YMOB 30BCIM DiBHOZYIHA).

§ 31.
YMOBK KOHCEH3YaAbHi W peanbHi™).

I. Pamerke npaso aiamao obaitanmiini ymosn ma contractus
i pacta. Konrpartn B pumeriv posymiaio Gyam ymosaMm par ex-
cellence, Ta go mux Oyna npusasama actio; pacta me Oyxaum ogHar
aaunosnBaemi. Konrparkrn noserasanu verbis, litteris, consensu et re,
it 3 Toro Gepe ca ix mojin Ha c. verbales, litterales, consensuales
et reales. 3 mux BepOabai it AiTEPaNbHI KOHTPAKTH MAKOTH CBOIOJAHI
JMII iCTOpHYHE 3HAYIHE, HHHINIHI 3aKOHOJAATCTBA CHOIO IOAINY HE
3841076, JINIIAB €A TIABKH MOZIM HA KOHCEH3YaJbHI il peaJbHl KOH-

#) I'm. Cod. Ther, III. 3. n 16—24

Mop. Winiwarter, Barg. R. IV, er. 16, 17; Stubenrauch. Comm.
1L cr. 16; Kirchstetter, Comm. er. 495; Hasenohrl, Obl. R. 1. ¢r. 385—
363: Till, Prawo pryw. TIL er. 71—74; Orososeruii, Cueren 11 cr. 60, 61;
Schuster v. Bonnott, Grundriss er. 23.

Bpemri Schuster, Beitriige zur Hermeneutik... B Zeitschr. fiir oest.
Rechtsgelehrs. 1830 Hauptbl. er. 266 i 5.; Demelius, Realconiracte im heu-
tigen Rechte B Jahrb. fiir Dogm 111 er. 339 ip; Unger, Realcontracte, ibid.
VII. er. 1 i 5.; Habietinek, Ueber Realcontracte im oest. R,, 8 Haimerla
Vierteljahressehr, V. (1860) er. 125 i g.; Schey, Oblig. verhilinisse I. er. 36
ig; K. Adler, Realcontract und Vorvertrag (1892) s Jahrb. f. Dogm. XXXIL
cr. 190—279.
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TPAKTH — T4 HOBCTAE NHTAHE, YH ABCTP. IPABO 3HAE CIO PIKHHIO,
il 4@ OHA B aBeTp. npasi ompasjaHa.

Pumere npaso sauncaioBano {0 KOHCEH3YAJbHHX KOHTPAKTIB:
emtio-venditio, locatio conductio, societas i mandatum, a po pe-
aapHAX : mutuum, commodatum, depositum i pignus.

II. B mmuimuin opasi erpivaemo Taro:k Ti cami ymoBH, axe
Tpeda mepej BCIM 3BEPHYTH YBAry Ha Te, 10 HEMa Tenep piskHHII
mizk contractus i pactum, 60 y maec Beari ymoBH 3aU03HBAEMI.
Kpim cero 20 eyt RoKZ0I yMOBH HAJEKHTH CONSENsus, i e aroja
KOGHTPAreHTiB ¢ BHCKA3AHA TA 3aXO0JATh BCI HHINI BHMOI'H yYMOBH,
TaM icTHy6é ymoBa if 0 Hel € npmeasase mpaso mnossy. Tomy
CONSENsus € 3aBeiru roJ0BHOK OCHOBOIO yYMOBH, a /e HeMa Coln-
sensum, ram Hema ymosu. lpore mosxua-6 crasarn, ujo Bel obai-
fanuiiei ymoBH 3 TOI NPHYHHH € KOHCEH3YaJbHi.

Aze ne Take 3HAYiHE NpPHBABYE TeOpHA A0 PLEHUIT Mik
KOHCEHBYAJNbHUMH a peanpHuMu ymosamu. Koucensyaasui
ymosu (Consensualvertrige) e raki, 7o KOTpux noBCTaHs Epim
caMoro consensus 060X eTopin He Tpeda KAJHOrO HHIIOrO YHHHHKA,
adu ymosa noserana. Imakme npu peansuux ymosax. Tyr
Tpeda Ao HOBCTAHA mE pPea’bHOro YHHHEKA, €. T. mepejaui pium.
Yepes nepepgauy pivu (re) moscrae ymosa; JOKH me HE me-
PeAaHo piuw, caM consensus HE TBOPHTh PEAJBHOI yMOBH.

Ceii mogin pacTs ¢ oTiRe OIAKOM ZA06pe mOrOAWTH 3i 3MiHOIO
HOBITHOT'O CHCTEMY, AKHil 0 NOHATS YMOBH BHMAT26 3I0JH 000X
CTOpiH 1 npuiiMae 3acazy, M0 TARWil CONSensus Mae Baaraii 060-
BA3KOBY CHAY. AJ€ DDOTHE TOI'0 BHCTYNAEé HOBITHA TeopHd, Ta
yuaTh, Mo ¢i yMOBHW €& KOHCEH3yaJbHi i HeMa yMOB, Aki moBera-
Banu-Gu Jonepsa uepes mepejady pivm.

lpugnonnukn cei Teopni aprymMenTyiors Tak: Jle ofuH KOH-
TPareHT Mae INepejaTd Apyromy fkyeb pid, a APYrHil 00 ARIMCH
yaci Mae 1i NepmoMy 3BepHYTH, TaM Tpeba BipizxHETH ABi cTazui
obairamiiinoro sigmomens. Ilepmwa crazgusa thisae Bia 3ara0yens
YMOBH A0 uepegadi pium, a Apyra Bijg uepexaui piva 3i eroponu
BipuTENd A0 3BOPOTY ii yepes AomkHuEAa. B nepmiii cragumi
Mae eipnrens Gea’ycaiBumil 000BA30K, HepPeAATH pPiY JOBKHHKOBH,
a mo-70 000BA3KY AOBRHUKA 0 3BOPOTY pium, TO ieTHY€ BiH yiKe
B Oepmiii crajgml, TiABKE mij ycaiseM, mo BipaTeas piu fomy
cupasii mepegacts B pgpyrii eragmi 0008430k JOBKHHRA
crag Oea’ycxiBmud, ane PiBHOYACHO mepejaua pium 3i CTOPOHH Bi-
puTeNA € AAd TOrOWK MOCHIJHOIO CIOBHEHEM OGOBH3EY, ARuMH BiH
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nepensAs y:xe B nepmiii cragui nudo consensu. Ilicas cei reopumi
nepegada piud 3i CTOPOHH BipuTENd € TINBKH CHOBHEHEM
HOro 000BABRY, H TO TaK CaMO Op. OPH NO3HYIl, KOJH BHIO3HYA-
04Nl BPYYae [03HYAI0YOMY TIpoIli, AK Hp. OpH HaliMi, KOJH BH-
HAHMAYHIl nepejae HAMAIOYOMy piu Z0 YJKHTEY; B 000X THX
BHNAJKaX 000BA30K BipuTend il JIOBKHHEA ICTHYE BIKE Bij 3aRII0O-
YeHs EOHCEH3YaJbHO] YMOBH, a HE Jonepsa Bij nepepayi pium.
Ilepenaya pivn He € 0TIKE YHHHHEOM DOBCTAH A YMOBH, 60 yMOBa
TOBCTAE yiKe mepey Nepejaudio; OHA TiABKH THM 3aMiTHa, IO 110
BARJIOYEHI0 YMOBH BiArpuBae Baskuy poxio. Yepes uepepauy aminse
cA IpaBHE BifHOIIeHE JHII TOMY, 110 Hepejadya & CHOBHEHE M
0060BA3KY OJAHOrO0 KOHTPAUGHTA, NPOTE il HACAIAKH UpaBHi nepejadi
JEI Taki, ARi CAIAYOTH i3 CHOBHEHHS 3000BA3aHA Yepes OAHOTO
koHTparenta. Koau in concreto koncensyansbsa ymosa siiije ca
pasoM 3 nepejgauuio pium, Tak mo 0061 moBHeull CTajHI 3AHBAIOTH
¢ 3 c00010 B OJHIII XBHJH, TO BCeK-TAKH 10 ayMui cei Teopal
Tpeba BippimHETH ©0a MOMEHTH: KOHCEeH3yaJdbHHI, uYepes
AEEE UO0BCTAE YMOBA, i peadbHHI, 10 € CIOBHEHEM
YMOBH 231 CTODOHH OJHOrO KOHTpArenTa, Ta yCUiX € TAKHH CaMui,
AR Op. Opu EYNH) pas y pas, /ie PiBHOYACHO 3 BARIIYEHEM yMOBH
HACTYIAE Nepejavya RyUJIeHol pidd.

Ilopucma aprymenragua He BHKIOYAE OJHAE MOJKHOCTH
ICTHOBAHA peansHAX YMOB. 3AKOH MOKE BCe-TARH CTAHOBHTH, {0
ARaCh yMOBa I0BCTAE jollepBa dYepes nepegady pium (re), Tag mo
A0 HOBCTAHA Tpeda HE JHII 3BHYANHOI 3rOJH KOHTPATEHTIB, aje
€A 3rojla MYCHTh 3peaisyBaTH ¢d B BHAI mepejadi pivym: KoXH
oTiKe yske mnepepme 6yno fAke KOHCEH3yalbHe 3000BAi-
3aHe, TO 0HO OyJo TiINBKH NiZroToBAEeHEM OGyAyuoi pe-
aabHOi ymosu Ilpore, mo nosmcma Teopusa npH AESKHX yMO-
BaX HAaBHBAE CIOBHEGHEM YMOBH 3i CTOPOHH BipHTend, Moxe OyTH
cupasai cnopuemem uigrorosmoi ymosm (Vorvertrag,
pactum de contrahendo), ane moxe GyTH piBHOYACHO MOYHHOM
TOJMOBHOI yMOBH — il Tak mepejaya BiAIPHBAE HOABiiliHY POIIO,
60 € cnosmenem pacti de contrahendo i mounmnom ronosHOI pe-
axpHoi ymom. Ilpm maiimi, apespi, ®yuosi if T, 4. uepesaya He Mae
TAKOr0 3HAYiHA, 60 OHE MOBCTAIOTH y:ke nudo consensu; aje npu
003HYLI, BHTOJKEHIO, YMOBI 0 IEPEXOBOE, yMOBI 0 3aCTaB i upu
npuOopy4ento upozasku (contractus aestimatorius, Trodelvertrag)
HAJeXKHTh Nepefayva A0 noBeTaHa camoro sobosasanda. Toxl
MOKe BUPABAI Hepej nepeAavynio icTaysata o6AiranuiiHA 060BA30K
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P

A0 mepezaui, aje BiH He BHIJABAE i3 YMOBH HO3HYKH, BHTOJXKEHS
ii T. A, TIAPKH 3 MIAPOTOBHOI YMOBH.

ABerp. Opapo €roiTh pimyyo Ha TIM caMiM CTAHOBHCEY, MO
PHMCEEe NpPaBo, Ta POGHTE BHPA3HO DPIKHHIKD MiK [0BCTAHEM
pPeanbHOl yMOBH, 2 TOIO KOHCEH3yaAbHOK yMOBOW, IO 6
ii migroroenenem. Ce BHekasyors unocranos: §§ 957, 971, 983,
1368 i. f.

Tyr 6agumo maraaguo, mo mutuum, commodatum, depositum,
pignus € Tako:x B aBeTp. upasi pea’sHEMH ymoBamu. J[0 HuX
Tpeda e BYACIHTH OJHH KOHTPAKT, 3HAHHUI B Teopmi mij HA3BOIO
contractus aestimatorius (Trodelvertrag); ysxe B pumckim npasi
Bi0yBas c4 Bin dando — mo-Zo aBerp. mpaBa BRasye Ha ce
implicite moeranosa § 1086 kH. 3. (Ham 3aKOH HA3HBAE CIO YMOBY
npunopydenem npogawxu, Verkaufsauftrag).

Ase piKHMIIA MisK THM, Y4 BBAJKAEMO IOBHCIII yMOBH pe-
AJNBHHME, YU HA AYMKY 3rajlanol HOBiTHOI Teopni KOHCEH3yaJbHUMH,
HE € BHUKJIIOYHO TEOPEeTHYHA, TAa MAE BAKHI OPAKTHYHI
sacmarn. Ilp. opn wosmuni. [lo mueam § 983 km. 3. mosmura 6
peansnoo ymosowo. Tomy sakm BHNosHuaioumii He BHUIATHB Trpo-
IAH, HeMa NO3HYKH, TiAbkH Moxke Oyt pactum de contr.; npore
UDHEMIHIOIOT ¢A nocranosn § 936 kW, 3, mo e soBeiM Bigminmi
Bifj THX IOCTAHOB, fKi Tpe6a-0H NPUMIHATH, KONH-0 1103AYKA YBiii-
L3 B JKHTE HE B XBHJH I€pejavi, axe BiKe Nepejlle B XBHJIH
BAKJIOYEHA UiAroTosrol ymosn. Jaai upu mosmuni mycurs BHIO-
3HY210YHil, HAKOJH KAa/la6 3BOPOTY NO3MYKH, JOEA3ATH, 1[0 PO
cupaBil BHIIATHB, 00 BHIJIATA PPONIHil HAJEKHTH 0 KOHEYHHX
BHMOT' 110BCTAHA N03H4YKH. [Hakme 6yno-6u micad reopai, AKa B 1O-
3HYIi 706a9y6 KOHCEH3YaAbHOTO KOHTPAKTY: TYT MyciB-6u mia
BaHUI NOHOCHTH TArap /I0Kasy, 3HAYHTH, BUIIO3HYAI0YHII HE MaB-0H
HOTpe6H NORa3yBaTH, MO HaCTynHAa numeratio pecuniae, ane Hap-
IAKH NO3HYAI0YAH, wodH 3BiABHNTH cA Big 000BA3Ky 3BOpOTY,
mycis-6a fogasarts exceptionem non adimpleti contractus.

Koxn orike saxopars rari npakrauni piskmnyi, a §§ 957, 971,
983 i 1368 meaBO3HAYHO YKA3yIOTh HA PI%KHALIO CYNPOTHB Mifro-
TOBHHX YMOB, TO HE Moxke OyTH CYMHIBY, 0 HOBITHA Teopus, AKa
HE 3HAE PEeaJbHHX YMOB, A/ ABETP. NPABA 30BCIM HECTiiiHA,
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§ 32.

~

YmoBu marepuasbhi W aberpakTai®).

fr sBicHO, causa € KROHEYHOI0 BHMOIOIO yMOBH. AJe HOB-
¢Taé NHTAHE, YA KO YMOBAa MOBCTAJA YiKe BAXKHO HA OCHOBI
aroics causae debendi, MoskHA BiTAK ZOXOMHTH 3 TOI YMOBH IpPaBa
6es ornapy Ha causa? XToCh mpogae np. Axych piv sa 100 K. -—
ce 6 causa emendi — aje rymyrounii Ha pasi HE Maé rOTIBEH, Ta
BipuTeneBH BHCTABIAE BEeEKCeAb, B KOIpiM 3000BA3ye €A 3a-
maarata eymy 100 K. Tag 1o ymoBy EyuHa pospaBaé ¢4 Ha B
oci6ui odoBaA3KH, 000BA30K 70 Nepejayi KymieHol pium i HesaBH-
cuMO Bij TOro-:x 000Bg30K JApyroi croporm Ao szamaara 100 K.
3 BeKCd.

Taxre none.ueﬂs Maeé Ooraro npakTHgHExX npuemer. llomepep
yeero ynpomye ed 3HaYHO CyZoBuil cmip, a eyaus He norpedye
eTaBNATH OHTaHA 1po causa debendi, i Tak moxe BipuTensr Ge3
HOBrHX JOKaziB npuiitn 2o csoro mpasa. Tare 3060BA3aHE MOKHA
AysKe JIerKo mepeHeeru, 60 Ha0yBaroduii dYysky BipHTeJbHICTH He
norpedye CAIUTA NPABHOIO BiJHOIIEHT Yy BCIX CTAJUAX, & BAOBOJAG
¢ TiIJIBKH ®OPMAJABHAMH BHMOIAMH.

Y TiM 2€KHTH PIXKHANA MiK MATEPHANBHAMA & a0CTPAKTHHME
ymosam#, Marepuansui ymorm (materielle Vertrige) — ce
TaRri yMOBH, 10 00 3aRJIOYEHI0O HE TpaTATh BBA3H 3 CEH causa
debendi, axa Oysra npu noperaHo 3000BA3aHA. 3 oOrAALy Ha ce
HA3ABAIOTH IX TAKOK HPpHYHHOBHME ymoBamu (causale Ver-
triige). MarepuaabHHMA HA3HBRKOTH CA OHH TOMY, IO 3BEPTAE €A

*) Hop. Stubenrauch, Comm. 1L cr. 17; Krainz, System IL. cr. 65
np. 8; Hasenohrl, Obl, R. L er. 364—384; Till, Prawo pryw. IIL er.
66—68.

Epin cero; Wehli, Studien iiber Wechselrecht s Ger, Zeit. 1867 Nr. 22;
Canstein, Anerkennung und Gestiindnis (1879) cr. 53 # 5.; Hruza, Lehre
von der Novation (1881) er. 49 i 5.; Krasnopolski B Kritische Vierteljah-
resschr. XXV, er. 30 i 5; Strohal 8 Griinhuta Zeitschr. X. er, 412 i x.;
Frankl, Zur Frage von der VYerbindlichkeit des abstraclen Verlrages nach
oest. R., 8 Not. Zeit. 1882 Nr. 23; Frankl, Formerfordernisse der Schenkung,
er, 104 it .3 v. Schey, Die Oblverhiilinisse I. er. 166—172.
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NpH HHX YBary Ha MaTEepHANBHI, HE JHII ©OPMAJBHI BHMOTH
YMOBH.

Imakme a6eTpakTHi yMOBH; OHH CTAOTh HE3ABHCHMI
Bif causa debendi, ToMy MOKHa 3 HHX JOXOJAUTH CBOIX mpaB (ea
ornazy ma causa. Tyt aberparye ed Bif causa (a6erparTHi yMOBH)
d 3Beprae c¢A ypary JHOIe Ha ©OPMAaJbHI BHMOIH; TOMY HA3Ba
eopmanbHi ymosm (Formal-Vertrige). Tora mnocaigsa nassa
Mae OjHAK TAKO:K HHINE 3HAYIHE, NPOTE HAJEKHTH 11 TYT YHKH=
BaTH TiJIBKH 3 3aCTEPE:KEHEN. '

Ym it B arii mipi upaso mo6iy marepuANBHEX yMOB NPH3HAE
TaKOX a6CTpaKTHI yMoBH, € Ainom aericaarasu. B pumerim npasi
stipulatio 6yna ab6erparTHOI0 yMOBOIO par excellence. Bipurens
craBnaB nuTaHe: centum dare spondes? Ha 1[0 JIOBXKHHE Bifmo-
Bigae : spondeo — ¥ Tak IOBCTABAJI0 3000BA3aHE (€3 OIAAZY HA
causa. Axe y:e B uaci puMckux 1icapiB 0avyEmo, Imo BipHTENs,
EOTpPHI JKaJaB 3aNJaTH i3 CTHOYXAnHi, Mir ¢TpiHYTH €4 3 3aMiTOM
NOBJKHHEA, AKAH oNHpaB cd Ha Opary causae debendi; TaknyMH
samitamm Gynm: exceptio doli generalis i exceptio non numeratae
pecuniae, Bpemwri :xagaHO mpocro Bix BipuTexnd, abu i cBoro Gory
AOEAa34B CIOBHEHE CBOro o06oBA3Ry, i Ttak stipulatio mepecrana
Oyrn aberparrno0 ymosowo. IloBciofiHe mpaBo He 3HAE yiKe CTH-
nyasgui AE aCTPaRTHOI yMOBH, Ta B3arali BijKasye CTIHHOCTH
BCAKHM a6erpakraaM ymosaM. Towmy, koam B JoB:RHIM erpmuTi
(Schuldschein) causa so6oBasana He Gyaa mogama -— 1. 3B. cautio

indiscreta — To CEpuNT HE MaB cHIH JORA3y.

B moBifimnx yacax 060poT €KOHOMIUHHII 1 CONMANBHHI 31BH-
THYB €A OfHAYEe TAE CHJIBHO, 10 a6CTPARTHI 3000BA3aHA CTANH CH
3arajIbHOI0 NPABHOI0 HOTPeGo. AJe 0Tcio morTpely 3aCHOKOEHO
OPABHEM IHCTHTYTOM HanepiB Ha JepiruTens i Ha UpH-
HOpydeds, KOTPi He XapaKkTepH3yIOTh €A AK YMOBH, TiABKH HE
opHOCTOPOHREI Hpupedend. IIpore o ckinbko BBaskaeMo TOTI nanepH
AE OJAHOCTODOHHI NpHpPEYeHA 3 AGCTPAKTHOW HATYPOIO, MYCHMO
NPH3HATH, [0 ABETP. 11paBO a0CTPAKTHHX Y MOB He 3HAE, JHUI
BCAKI ymoBE 6 MarTepuansui. fk B noBeloanin, rak i B aBerp.
mpasi cautio indiscreta me mae cunm gorasy (arg. §§ 435,
1001, 1426 xu. 3.).

s

Aserp. npaso afaifanuiiue, ’ 29
'anIBObKA BIBNIOTEKA

AH YPCP

| Ne H-.J}Q{Sé
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§ 33.

3aKA0ueHe ymoBH™),

I. Jlo sarmouena ymoBH Tpeba 3rijHOTO 3afABJEHH BOJI 060X
konrparenris. Tori 3adgBIGHA BHXOAITH BiJ KOMKIOr0 3 KOHTPa-
redrip 8’ocifHa if TpeACTABAAOTH CA:

1) sk nopava, npupeuens, ooepra (Angebot, Ver-
sprechen, Offerte), i

2) ak npunare (Annahme, Acceptation).

Ce Bigmopizae zBOM rpymaM iHTepeciB, penpeseHTOBAHHM
B ymoBi. XpoHONB0Ii9HE BifHOLICHE 000X THX YHHHHKIB € 3BHYANHO
Tage, Mo O®epPra Aaeé NOYHH [0 YMOBH, a BiATakR CAIfyé NPHHATE;
aze moxke GyTH i BiBODOTHHN NOPAJAOR: XTOCh 3aABAAE 3 IrOPH
roTOBiCTh NPHHATH 0PEPTY, HAKOMH il mocraButTh Apyrmii (arg. § 861
i. f.). Toir, Bif EOro BHXOJHTH O®epTA, HA3HBAE €A O P EPEHTOM
(Offerent), a roit, go roro oma speprae cg o6xarTom (Oblat), Ta
KOJH BiH 11 yse NpPHHAB, CTa6 ¢ NPHUMAKIEM abo aKI[e -
ranToM (Acceptant).

*) Ta. Cod. Ther. IIL 2. n. 66—68; Martini IIL 1. §§ 5, 6; laux.
rn, 8. IIL §§ 5, 6; Prot. IL er. 5—8.

Tlop. Zeiller, Comm. IIL. er. 9—11; Nippel, Erl. VI, er. 14—22;
Winiwarter, Buarg. R. IV. er. 6—9; Ellinger, Handbuch er. 393—395;
Stubenrauech, Comm. Il. er. 7—12; Kirchstetter, Comm. er. 439—445;
Krainz, System IL cr. 48—57; Hasenohrl I. er. 630-668; Till, Prawo
pryw. IIL er. 91—105; OromoBcrmii, Cucrew 1I cr. 64—67; Schuster v.
Bonnott, Grundriss er, 16—18.

Kpin cero: Siegel, Versprechen als Verpflichtungsgrund (1873) er. 53
i g; Unger s Griinhuta Zeitschr. L er. 357—374; Hofmann, Entste-
hungsgrinde der Obl. er. 72 it x.; Ehrlich, Liicken im Recht (1888) Nr. 52,
b3: Geller, Das Recht der wirtchaftl. Concurrenz, B Centr. bl. fir die jur.
Prax. 1889 cr. 471. — Stubenrauch, Ueher Vertriige unter Abwesenden,
B Ger. Zeit. 1860 Nr. 130, 131; Koppen, Der oblig. Vertrag unter Abwesenden
B Jahrh. f. Dogm. XI. er. 139 i 5 ; Schott, Der obl. Vertrag unter Abwesen-
den (18735. — Stubenrauch, Der elektrische Telegraph in privatrechtl. Be
ziehung, 8 Ger. Ztg 1861, Nr. 18, 19; Serafini, Der Telegraph in seiner
Beziehung zum Privatrecht (neperzag Roncal-oro 1865); Rosen bacher,
Ueber den Abschluss von Vertriigen auf telegraphischem Wege, s Mitteilungen
des deutschen Jur. Vereins, Prag XI. (1879) er. 117 i g, XIL (1880) er. 1 1 g;
Winternitz, ibid. XII (1880} er. 48; Das Telephon im Privatrecht, s Ger,
Halle 1883 Nr. 101.
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Ho sararuend ymoBu Tpedéa npuHATA ovepra. l[lpuuare
MyCHTh 00iliMaTH BCHO, 10 CTAHOBHTH CYTh JA4HOI yMOBW, T4 NOKH
HeMa 8rOAH IMO-Z0 CYMEHX TOYOK YMOBH, BeAYTh CH JHIL I ] e-
rosopu (Unterhandlungen, Tractate), korpi upo ¢eée me eramo-
BJAATH POTOBOI YMOBH, TiZbEH i1 migroropasrwrs. Tarok Xo09-0m
HARITH HACTYNOHJIO MHOpO3yMine cropim mo-go essentialia negotii,
aze OHH 3ajiepxann cofi npaBo, 3rofZHTH ¢ B GyAY4YHOCTH L[0-710
MHIIHX TOYOK, AKRI MAlOTh CTAHOBATA 3MiCT HAMipeHOI yMOBH, TO
HE MoKe OyTH Oecifu O MOBETAHIO TOT O BifHOIIEHH NPABHOIO,
AK€ CTOPOHH XO0YYTb CTBOPHTH J0pOrOI0 cei yMOBH, T4 a3 A0 NpH-
HATA THX JIPYIHX TOYOE TOAI Bijj KOHTPALEHTIB KajjaTH COOBHEHS
(§ 861 kn. 3.). Koim opnase ROHTpareHTH He BHCKA3aJH CH OPO
naturalia negotii #i ne sajgepwxann cobi BHDA3HO Upasa, 1po ce
pimnTH ¢4 B OyAy4HOCTH, TOAI TOTYy HEAOCTAYYy AOUOBHIOIOTH JHC-
NO3HNHIAL HOPMHK 1PaBHI, a yMoBa 3aziad 3rofum mo-7o essentialia
negotii 6 BaHO B3aKIIYEHA.

II. 3 uoBmemoro exipye, mo cama omepra npo cebe He po-
AHTB yYMOBH — aJe mpo Te ToAl ii BikasaTd BCAKOI NpaBHOI
cans. Ooepra 6 OJHOCTOPOHHHEM AiJ0M HPAaBHUM, N[O
_6es oraapy Ha upmmATe Mae arg. § 861 pr. mesny oGosasyiouy
cuay: Bif XBHJi, KOJIH Hacmiza 0 o6xAra, He MOxke OyTH odve-
PEeHTOM OAHOCTOPOHHO Bifkaukana (§ 862 i. f.), ma osepent =ixg
cei XBHJI € Ha AKMICH Yac 3BA3AHHI., OSaKH O®EpTa HACHIAA [0
061472, HE MAa6 OHA IIe HIAKOI HPABHOI CHJH ¥ O®EPEHT MOMKe Ii
sigenagard. Tomy koam Bigkaug Aifimos Ao obaara cropiiime,
4EM 0oepra, a60 PIBHOYACHO 3 OLEPTOI, TO OMEPTA BBAKAE CH 3a
HEICTHYI0Yy, OHA HE Mae TOAI HiAKHX NPABHHAX HACHIIKIB.

Koxu owepra mpmitmaa 2o 0061aTa, € 0®EpEHT 3BA3aHAM, ajle
JHIIE KOPOTKHH 94¢, AKHH 3aK0H 260 odepra 06AATOBH JHMIAE 710
Hawueny (Bedenkzeit: § 862 km. 3.). Ilo ymamsi Toro wacy pgo
HAMHCJY I0racaé OAHAE 000BA3yI0OYa CHJIA O®EPTH, il KOMH B Me-
JKHYacl He HACTYNHJIO NPHHATE i 4epe3 Te He HACTYNHJIO 3aKJI0-
4eHE YMOBH, O®EDEHT He € BiKe CBOEI0 ODEPTOI0 3BA3AHMII 1 MOKe
MHMO Mi3HIHIIOTO NPHHATA YMOBY BiKHHYTH.

Kpim cero 3uae aserp. npaso HHINI OPHYEHH NOTACHEHS 0DEPTH.
Iliena § 918 kmn. 3. i. f. moracas osepra yepes CMepTh OBEPEHTA
a6o o6xara, OTK€ HE NEPEeXoAHTh, HAK HHUN ZAlJa UpaBmi, HA Ai-
auyis, Konm B uaci, Armii 3icrae 0614TOBH 0 HAMHCIY, 0®EPEHT
200 00MAT NMOMpE, TPATHTh O®EPTa CBOKW CriliHicTh, Ta iX Aigmui
He € 3BABaHI.
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Jleaxi nECHMEHHHEH y4aTh, WNO O®EPTA TPATATEH CBOKO 000~
BA3YI0YY CHAY TAKOXK dYepes Te, MO B ¥aci, AR UPHCAYTYE 001~
TOBH /10 IPHHATH, 0PEPeHT a60 0614T yTPATATH 3AaTHICTH 70 A1NAHL.
Ham 3arom ofHak cero NHTaHA HiTAe He pillas, TOMy OHO B Ha-
yui coipne. Ilomepes ycero roai pna moTBepjKeHs Cero MATAHA
NOKJHKYBaTHCh HA aBanxsorio 3 § 918 i, f.,, 60 orea mocramosa e
BHIMKOBA, T4 3 3araJbHHMH NDABHJAAMH ZiJA NPABHAX HECXO0KA,
opoTe He AacTh ¢A posBecTH Ha HEmI caydal J[o pimess Hamoro
NATaHA Tpeda TepeBecTH TOYHY AHAMIZY.

Komm mepep ocraTroyHEM BaKNAIOYEHEM YMOBH B uaci, ARuii
IPHCAYry€ O00A4TOBH 70 HAMHCIY, CYJ Y3HACTh O®EpeHTa 3a 60-
JKEBINBHOTO a60 MApHOTPABHOTO, TO y MiCle O®EPEHTA BXOAHTH
iioro npasHuil sacrynsuk (kyparop). Tomy B XBHAH, KOJAR yMOBa
mMae OyTH 3aKJII0Y€HA, BOJI0 KOHTPATEHTA NpEJCTABASE HOTO 3a-
eTyOHAE i Hi40 He €TOiTh Ha IepemKozi, abu 0614T UPHHAB 0DEPTY
i 4epes Te JONPOBAJHB yYMOBY 0 Ae®iHITHBHOrO saknueHd, Tar
caMo m{o-A0 06714Ta, KOJH CYJA Y3HACTH HOro O00KEBIABHEM 200
MapHOTPaBHAM, 60 TOZI Bif iforo sacrynumka Oyme saiemxard, 9
O®epTy UPHHATH, 4H il BiAKHHYTH. AJe MOXKe JAy4YuTH ¢, 00
B MEKHYACi 0®epeHT ado o6aaT craHe GoskeBiAbHEM a60 rAyNO-
BaTHM, & €yA He OyB B CHAI TAaK CKODPO BHJATH pilIeHe, TOAL
0®epTa TPATHT CBOKO CTiiiHicTs, a TO 3 T0i NpHYHEHH, WO A0 Ba-
KJI09eHA BajKHOI yMOBH BHMArA€ CH 3AaTHOCTH 70 AiJaHA Alla-
098X 0cif.

Taki cami npasuna BigHOCATH €A [0 O®EPTH, KOAH B waci
A0 HaMHECAY HAJ MAalHOM OdvepenTa a(0 0014Ta BiAKPHTO KOHKYDC ;
TIIBKH 10 BIAKPHTIO KOHKYPCY HDPHCAYTYE YUODaBHTE]NEBH MACH
npaBo BHOOPY 8 § 22 KOHK. 3ak.

Ooepra mycurs maTu mesuuii smicr, a6um MOrJa CTAHOBHIH
npasemii eyderpar o sakmovena ymosn. Ilepeg Beim mycurs mi-
craTH B €001 BCI CywWmi TOYKH AOTHYHOI YMOBH, a aii 3 0®epTH
MyCHTh HAIJAZHO BHXOJAUTH, IO O®EPeHT XO0dYe AATH HOYHH [0
YMOBH, HAKOJH ADYraii KOHTPArEHT cXodYe Ii NpHHATH. 3arajbmi
3alHTYBaHA a00 Ba0X0YyBAHA [0 KOHTDAIOBAHA, HP. Yepes IpH-
JOAHI OrOJNOMEHA, B AKHX 3a0X04ye Cf A0 CTaBIEHA O®EPT, HE €
0®epTaMH B NPABHIN 3HAYIHIO.

Oeepra nmosmHEHA 3BEpTATH €A A0 00a4Ta, it He Mae B3araii
HIAROI 060BA3YI0UOI CHIHM, KONH € BHCKA3AHA CYIPOTHB TPETOi, He-
inTepecoBaHoi 0coGH.
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Ocoba, fo Axol sBeprae cs o®epTa, @ 3BUYAINHO TOUHO 03HA-
YeHa, aJe HOBITHI 3aKOHH, & 3 HHMH H aBCTP. Ip. 3HAE TAKOX
ooepru in incertam personam, o CcrizBEO cmoci6 03HAYeHA 0cOOH
0614Ta 3 caMOl O®EPTH AacTh €A posmisHaTH. Taki ovepr erpi-
gaeMo npu neperopai (aigaranui, Versteigerung), i mpu yera-
BACHIO aBTOMaTiB. Bamsmi mozpoémui npo HEX mojamo npm
rimya tpakrary (VI, VII).

IIl. Ipasare BHCKasye srofy o6aaTa HA osepry. 3micr
NpHHATA MycuTh OyTH piBHOGIKHHEI 3i 3MicToM o®epTH; OHO MYy-
cuth 00ifiMaTH ycl TOYKH, AKi HaXoA4Th €A B omepri, & To Ges
obme:xxensa. Koau orixe 006aar AHI 0JHY YaCTHHY 0®EDTH NPHIIMAE,
a Apyry BiJKH/a6, TO 3HAYHTH, IO HE NPHIIMAE ODEPTH; 460 KOJIH
OpHIMAE O®EPTy WiJ yCAiBAMH, 3IIAAHO 3 OOMEKEHAMH, TO 3HA-
YHTh, BIIKHJA6 ODEPTY, TA CTABAAE i3 CBOrO GOKY HOBY 0®EDPTY
il 38 OrAAZy Ha Ce caM € O®EPeHTOM, Tak N0 APYra CTOPOHA Mae
cBo6ozy 11 npHEATH a00 BiEHHYTH.

IIpueare € sagBIeHeM BOJAI 067ATa; OHO MOKe OyTH, 2K
KOK/€ 3adBJeHE, BHDasHe, T. €. yCTHe a0 NmHCbMeHHe, a0 MOIKe
caigysaru i3 sporafovysnx ZAinase (§ 863 k. 3.)'). Yumano ayuae
cd, mo o61aT He BiAUOBiZae 30BEIM Ha ooepry, ane ceiiyac Mo
O/IEPKAHI0 O®EPTH BHKOHYE €€, YOro BiJ HBOIO JKAJAE OGEPTA.
Yepes Te fae Bim HATAAAHO A0 MiBHAHA, WO O®EPTY HpHiiMae, i He
norpeye ooepeHTa OKpPEMO NOBijloOMJIOBATH O UPHHATIO. B Ha-
HIIIHIM TOPrOBEABHIM 060pPOTI CTPiYa6MO AysKe YacTO Take NPHHATE
O®EepTH Yepes BHKOHAHE AAHOIO IPHIOPYYEHs.

Ane paarani o6iar He Mae 060BA3KY BigmoBizaTH Ha
0®epTy, Bid MOZKeE MOBYAHKOIO AaTd A0 Ni3HAHHA, W0 1i HE MpHiiMae,
T4 OPEPTA [Oracae TOAI 4Yepes YIJAHB ¥acy, M0 HPHCAYLye 06asd-
TOBH /I0 HPHHATA.

3pemTo0 HABiTh NPHHATE, 3aABAeHE 00AATOM, TPATHTH CBOIO
OpPaBHY CHIY : -

1) wepes BiprmuE, KOME HacmiB A0 o®epenta uepex ado pis-
HOYACHO 3 3adABOK NpPHHATA ;

2) HakKOJIH NPHHATE HACHINO /0 O®EPEHTA 34 Ni3HO, T. .
B 4aci, KOJTH O®EPeHT HmepecTas ysKe OyTH 3BA3ammii?);

) I'z. sueme B rereri § 36 III.

?) Tp. obaar siguosifas ofiepenTOBE Cceifdac 8 BagepmaneM yacy HpUUECa-
uoro § 862 Em. 8., ame ¥oro nmEehMO, BHCIAHE NOYTON, TAK JOBTO HAXOJATH CH
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3) uepes cmeprs omepenta a60 06AATA mEPES OCTATOYHHM
BaKJ0YEHEN YMOBH, 200 BpemTi

4) uepes mismilinry Hesgarsicts A0 AiAaHA 3i eTopoHH ode-
peHra a6o obxAra nicad mpasua, nogamux npu owepri (sub II).

.

IV. Ooepra ii npyHATE CYTH TONOBHHMH €I6MEHTAMH YMOBH.
Xozuth JMII 0 Te, B KOTPili XBHIH YMOBY BBaaeé ¢ 32 0CT a-
TOYHO 3aKAWYeny (gosepmeny, perfect; Pertfection des
Vertrages). Inter praesentes, snagnrs, Ko ymoBy 3anio-
9ai0Th 0CO0H B TiM caMin Micou MpHCYTHI, M0 8 0600 (€3H0CepPENHO
HOpO3yMiBaIOTh €4, Biguajae yca TpyAHicTs, 60 YHHAICTS KOHTpA-
rosans pigdysae ca in constanti; Tody koam mHacTynuTs npHHEATE
BCIX TOYOK JOTHYHOI O®EpPTH, yMOBA € OCTATOYHO 3aKJi04eHA. AJe
4K ooepra it 1i npumare macrymae inter absentes, To Tpeda
BBaJKAaTH, 10 0PEPEHT MOKe JA0BiZaTh €40 UPHHATIO AONEpBA MOCE-
PEeAHO [0 ynnauBi HKOrOCH 4acy Bif AllicHOrO OPHHATH, # TyT BH-
pUHA6 NHTAHE, ARA XBHJA Pillae NP0 0CTATOYHE 3AKJIKYEHE YMOBH.
B mayni nmoscrogaoro mpasa icreyioth B ciit mipi Taki Teopmi:

1) Teopuna 3sassnens (Aeusserungstheorie).
Ilicng mel ymoBa € 0CTATOYHO 3aKAKYEHA B XBHAH, KOJH 061AT
3afBHB CA 34 NPHHATEM, IIP. B XBHJH, KOJH CKIHYHB OHCHMO, B KO-
TPIM NOBIIOMIIOE O®EpeHTa, Mo O®epTy HpHiiMae, ado KOJH BU-
CHIAIOYP WicHaHIA BHCKA3aB €A Iepej HHM, W06H O®EPEHTOBH
3adBUB NpHHATE, To0Ta Teopnsd OJHAK yJKe HA UEPIIH BHI HELO
craToyHa, 00 BUPABZAL 3aX0/ATh 00RKTHBHI BHMOPH NOBCTAHA YMOBH,
ajle OPHHATE HE 3BEPTA€ €A MmMe MNPAMO /0 O®EepeHTa, mpore He
MOKe BA3ATH NpHiimawdoro!). HaHimei nucsMeHHHER 3arRuuy’aH ii
3arajbHO, Ta OHA ABJAAE €A CHOTOJHI B 3MiHEHIM BHJAI, IMEHHO AK

2) Teopna Bucnana (Uebermittlungstheorie).
Oma yuuts: ocraTouHe 3AKIWYEHE yYMOBH HACTYUAE TOAI, KOJH

B fOposi, mo npalyBag mp. fonepsa B 2 Hejisu OO BHCJIAHIO; TOAI OBO HAXOAUTH
of)epenta yme He8BA3AHOr0, TAK M0 Bi MOme mpHEATE cBoOifuo Bigrumyra, Ilo
ojraye ofepent B pasi BifREHen# NOBHHEH celfgac 06JATA MOBIJOMHTH, § BEMOTOIO
060pOTOBOTO BBHIAID.

) Ca Teopua @ TAKOE NPAKTHYHO HEMOMIWBA. XTO CRIHYMB MHCHMO, B KO-
TpiM 3afBMB 3rogy Ha Ofepry, MOme deilme HA{yMATHCh IHAKIIE H 8a XBRAMHEY
IAChMO TMOAEPTH; & XTO BHCHIAE WicAauna A0 ofepeHTa 8 3aABOI, mO Ofepry
npriinae, MOme Beeé Takm smimmThm cBOS BsapArmene ¥ ckasatm Homy, mo ofeprm
He mpuiinae. Ajke-m He MOEHA 0OMEEYBaTH TO1 CBOGO{M OpMAMAIONOT0, KOAH OHA
B NEBANX TPaHUIAX OPHCIYrye HABITH npm ymosax inter praesentes!
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npuiiMaognil is csoro Goky 3po6mB BChO, MmO Tpeba, abu BHCIATH
8aABy /[0 O®EPEHTA, NP, KOJH KHHYB IHCBMO 3 HPHHATEM [0
CKDHHEH, a00 KOMM §{Oro mepejas NiCIaHIEBH, m006 BigHIC O®e-
PEHTOBH. AJIe it TyT HE MOK CKa3aTH, U0 3aABJEHE IPHHATA Ha-
CTYIOHJIO CYOPOTHB O®epeHTa, a BUPOYiM 060pOTOBi 3BHYAl NUpH-
8BAJAIOTL HAa c€, a0 NpHHMAYH MIir OPHHATE BIJKIARATE ax
A0 TO1 XBHJI, KOJH NPHHATE HACUINO 0 omepenta. Tory mMoxHicTh
01Ty CRaE

3) Teopuna gopyuens (Empfangstheorie). Ocra-
TOYHE B3aKJI0YEHE YMOBH HACTYNA&é B XBHJH, KOJH 3adBa OpHAMA-
109010 Hacuiza 70 OPEpeHTa ; Hp. 0PEPEHTOBH AOPYYAKTH BifUOBIZL
gepes moury, a6o micaaHenp MPEXOAUTH 0 HBOTO 3 BICTKOK O UPH-
mario ovepra. Ca reopus mae B Hayui Haiibizpule NPURIOHHAKIE —
aze Epim Hel CTpPivaeMo we WHUIY TEOPHIO, U0 10 OCTATOYHOTO
3AKJI0YCHA YMOBH JKajlae He JHII J0pPYYeHd OPHHATA 0SEPEHTOBH,
aje Takosk BigomocTH oeepeHta o npuHaTo, Ce

4) Teopma pigomocru (Vernehmungstheorie).
He Bncravyae, AK nmchMO Hacmilo o o®epeHrta, aje BiH MyeHTH
OHCHEMO MEePeYHTATH i 3 HBOrO AOBiZJaTH €4 O NPHHATIO. 3a CEeIo
TEOPHEI0 IpPOMaBJIge MOIIAN, 10 AKX 3adBJEHE BOAT 3BEpTae cd 70
ApYyroi ocobs, TO NMOBRHHO AifiTH 20 HOro BiZoMOCTH, a0H 3 TOTO
MOrJI0 Ana Hel exiyBatn 3060BAsaHe (Tak GyBaé IpH YMOBaX,
3arm09enHHX inter praesentes). Ane mporus Hei croaTs yruaiTapHi
UpHYHHHE, T4 OPAKTHYHI HacAifkm cel Teopui e mpamo GesrayszHil).

ABerp. mp. npaEAN0 TeopuHB Aopydvend J[o cero Ba-
CAIZy AOXOAUMO HA HiJCTABI TAKHX APIYMEHTIS :

a) Vixe BHcIIe CRa3aHO, IO OdepTa Mae 060BA3YI0YYy CHIY ;
mieaa § 862 i, f. me moxe oma 6yTH BiARIHEaHA B UPOTATY 9acy,
o € O3HaYeHuii B o®epri ado nopaHmii B sakomi. Ceit wac Ha-
anBae cavacom HaMmu cay (Bedenkzeit, Ueberlegungszeit: § 918
kH. 3.). Ceit gac rarme ¢4 ask Z0 XBUJAI, KOJAH OPHHATE HACHIJIO
A0 o®epeHra, 6o rame § 862, mo B orcim yacli MyCHTH UPHHATE
odepenToBn ,bekannt gemacht werden®, Ta B uporuBaim pasi
noracae odepra. Ilpore Koxu mpuBEATE NPHHIIIO MO YOJAHBI TOro

1) Ip. nprxopuTs KO Of)epeHra NHCHMO; BiE AOr8Aye €A, IO B HiM MicTHTH
¢A TOPHBEATE, ale MOYAHAE WalyBAaTH, IO CTABIHB B3arali ofepry, Ta He OTBHpaE
nEchMa, Jame kBpae iforo y miz. Tuwm gmsom uiza Teopua npo 8eAsaHe ojdepeHTa
craja-6n 1I080PAYHOI0,
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4acy, TO OPEPEHT HEe € BiK€ 3BA3AHMWIl if MOXKe NPHHATE ceiiyac
BiIRUHYTH ;

6) Tax eamo i npuiiMaloynii MOKe BA/KHO BIARIHKATH IpH-
HAT6, HAKOJH BiAKTHE Hacmip uepes a6o pasoM 3 UPHHATEM A0
ozepenta. Ce BopaBjl Hirjie B 8aKOHI He pIilEHO, aJeé ¢ BANJIHBOM
3araJpHOr0 060POTOBOTO 3BHYAIO.

Konu orxke oxepenr e 3sA3aHmii ax 20 XBHJI, B KOTpii
(nicna omeprn aGo miend 3aK0HA) NOPHHATE JO HBOUO HACHIE, a
upHiMauuil 10 Tilf XBHJIH HE MOKe yiKe BiAKJIHKATH NPUHATS,
TO HCHO, IO €€ € XBUJdA, B KOTpiil 00a ¢ 3BA3aHI, 3HAYHTH XBHJA
0CTATOYHOTO 3aEAI09eHd ymoBH. Jlo Toro Tpeda gopaTH, mo B aBeTp.
npaBi NpHB, HIrle HeMa MOCTAHOBH, GyAbTO-0H 3000BsA3aHE O®e~
PeHTa 1O0BCTABAJO INigHiiime, 4AM 3060BsAsaHe 06aara, a6o modm
IpaBHI HACAIJKH BaKJ0YEHOI YMOBH /7 006A4Ta A1MATH HA BCIATH
yake Big xBuai npumaral), npore Hema cymuiBy, W0 AA2 060X
KOHTPAreHTIB I0BCTaE 3060BA3aHE 3 ymMOoBH B Tili camiii xBuam, a
Cel0 XBHJAHIO 6, AE J|0Ka3aHO, NPHOYTE OPHHATA A0 ODEPEHTS.

V. IIpo wac Hamucay, gemii Opueayrye o6AATOBE AO
npuHEATd, craHouth §§ 862 mu. 3.:

1) Ilepex BeiM caM O®EPeHT MOKE BRHSHAYHTH B O®EPTI
4ac, yepes ARAMH Xo4e GyTH 0®epPTO 3BA3AHMH, B AKIM OTMKE IO-
BHHHO HACTYUHTH npuEATe. Take o3HaueHe MOme TAKOXK HACTY-
UHTH 32 HONEPEJHHAM HOpPO3ymMiHeM 060X cTopin?).

Yumazno aumae 0®epeHt Ao BoAi 06AATOBH, B AKIM 9acl ¢xoue
Bin mpunarE ovepry. Yepes Te saABAAE 0dEPEHT, WO X09e OyTH
AOCH 0®EPTOX0 3BA3AHHN, HORH 001aT He BHCKaxke npmuard. Ognave,
X09 4ac HaMHCIAY TyT a priori He oOMelkeHHi, TO BCe TAKH HE
MoK BUMaraTH, abu osepeHT OyB Oes Kinnd 3BASAHHI 0®EpPTOIO,

ane mycumo no mucan § 904 KH. 3. UPHHATH NOracHEHE O®GEPTH
0 TariM daci, 00 AKIM micad gaHEX 0GCTABHH TOAI UPHIYCKATH,

IO O®epeHT 1o3a Ti rpaHHNi XoTiB OyTH 8BA3aHMmIl®).

') dr nocranosane apr. 321 ropr. sax, Tuy pimenre ca npusarme mp. Bix
TOpProseasnoro, 60 BUOPOYiM TeOpHA JOPYUEHA NPHHATA TeE B TOPrOBEALHIM up.

%) Bupasji mamr 8aKOH TOBODHTH, IO Yac HaMuCIy Mome OyTH yMOBIeHmii
KOHTDATEHTaMM, aJe Hema cyMaiey, mio if cam ofepenr mome B Ofepri mogarn
OJHOCTOPOHHO 9ac, B AKiM 00aaT mae saaBaTH of, G0 B mepmim papi geiime Bij
HBOTO CAMOr0 BaXemuTh, IOKA BiE Xoue GyTH OJHOCTOPOHHO 3BABAHMEA.

%) IIp. xToch poburs gpyromy ofepry ii rame o6XATOBH, 140 MOme il mpu-
uATH, B ARy gaci cxowe. Mim mum ynampae opmage 20 xir, ma gouepra mo yuamei
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Yepes ysecs wac, B o@epri afo ymoBi 03HAYeHHIl, & ODEPEHT
3BABAHME — ale KOJH 0044T yiKe mepej YNJAHBOM CEro 4acy sa-
ABHTH, W0 HE NpPHIMAE O®EPTH, TPATHTH OPEPTa CBOK CTIHHICTS.

2) fIx crTopoHEm HE BHBHAYHJN PEYCHNA, B ARIM Mae HACHITH
BIAUOBIAbL HA O®EPTYy, TO B3AKOH CTAHOBHTH TOH Yac, IPOTATOM
KEOTPOr0 LUOBHHHO Hacrymmru npuHare. lIlepexg Beim podurs 3akon
PIKBAL0 MK yECTHHMH 2 NHCHMEHHHMH O®EpPTAaMH, Ta
Mae rOJOBHO HA AYMII HOAIN, NPHHATHI B UpaBi IOBCHOAHIM Ha
ovepru inter praesentes i inter absentes, 3suuaiino inter praesen-
tes owvepra e ycrma, a inter absentes nmesmenna, aze Tori momara
HE IOKPHBAKTH €A TOYHO, i TAK: NHCBMEHHY O®EPTY MOYKHA 1I0-
craBaTd inter praesentes, up. koam o6aar é rayxuii, ado odepent
Himmil, a60 e XO0/HTH O TOYHE CUPENH30BAHE MOOAUHOKAX TOYOK
ymoBH, a 3 zpyroro Goky ymopa sakamouae cd inter absentes, xou
O®EPEHT [epeAacTh 3MiCT OMEPTH YCTHO 4epes HicJaHNd. 3pemTorn
HRHIIMEEG 060poT CycminsHHII 3HAE KpiM yeTHOI i MHCHMEHHO!
OPepPTH INe HHMI CHOCOOH eTaBACHA OPEepT, Np. Yepes Tererpas
a6o renewon. [lpore npm HEHimHEX BijHOCHHAX HEe MOKe pimaTu
PiKHEI[A MiK YCTHHMH 2 NHCHMEHHAMH O®EDTAMH, aJe 3 OrAAAY
H4 OPOBiAHY AyMEY 3akoBHOI mocranosn (§ 862) tpeda aseprarn
yBary Ha Te, 44 KOHTparoBane Bij6yBae cA in constanti, 1. e
B 6esnocepeAHiil 3BA3H MiK O0EPEHTOM & 0GIATOM, YH JHII
B nocepejriil spasu. Yepes Tenmeon icTHye Taka GesmocepepHa
3BA3b, TOMY UDHMIHIOIOTH € HOCTAHOBH YCTHHX O®EpT, 4 4Yepes
Tenerpad 3BAH € JHII NOCEpEAHA, NPOTE TeJErpadivni odepra
CTOATH HA DiBHI 3 UHCBMEHHHMH oO®epramu. Bupouim saaraxi mo-
cranosd § 862 npo yerai oeepra BigHOCATH C€d Z0 BEIX odepT
inter praesentes, a moCTaHOBH PO IHCEMEHHI O®epTH 06iiiMaiOTH
Bei caywai koHTparosams inter absentes,

a) llpu oveprax inter praesentes sycurs.npaasre na-
CTYNATH ,ceiivac“, 3HayaTh, ,0e3 HemorpidHoi OpoBOIOKH® MmO
mucan § 904 kn. 3. Tomy oeepra moracae, maroau neperosopu
MisK NPHCYTHHMH IEPEPBAHO.

TOT0 vacy mpumrajye cob6i ofaar, mo XT0ChH fomy ®OamCH TARY oepry 8pobus i en-
CRa8ye Bigrak rorosicrs, cwo ofepry mpmusra. Tyr rogl mpunyckarm, mo oepenr
gepes wiamx 20 xir Oys 3eAsanuli o(epro™ — ale HABNAKA NpefIomeHe o6inTa
XapaKTepH8ye cA AK EOEa ofepra, KOTPy Temepimumii O0JAT MOBE BiREEYTH.

Azerp, mpaso obaifanuiine 30
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6) Komm ymosa sarmiouas ca inter absentes, mpeda
BiADIZKHATH, 90 KOHTDATEHTH HAXOAATH CA B Tiil camiif micmeBoct,
9 B pimmnx micmesocrax. flk maxogars ca B Tif camiit reo-
Ipa®igniii MicHeBOCTH, TO NPHHATE MYCHTH HACTYIHTH
uporarom 24 ropuE i B TimM camim yaci MycHTh HacmiTh Biamo-
BiAb 710 ooepenra. Ceii nporar gacy 4ueanTs ¢a Bij XBHAL, KOJH
o®epra Hpailuia X0 o6JATa, ax A0 XBUAI, KOAH Ii UPHHATE Ha-
enino 70 osepenra, i 1o a momento ad momentumn.

Koau-x opnage 06a9T HAXOAUTH ¢4 B MW HIIiM Miciu, a8
O®EPEeHT, TO A0 NPHHATHA HPHCAYrye HOMY TAKHH 9Yac, AKHI € mo-
Tpibuuit 0 ABOpasosoi Bigmonigm“.

Cio nocranosy § 862 tpe6a mak posymiru: llepey Beim my-
CHTH OPepTa OPHATH A0 0014Ta, Ta OOYHCAIOE €A 4Yac, HOTPiOHMII
A0 TOr0, a0H NPH Y/KHTIO 3BAYA N HEX KOMYHIKAUHIHEX CPEXCTB
o®epra upmiimaa Ao obaara. Bigrak gae Biguosizs 06471, i 3aKOH
UpHUYCEAas, MO A0 BiAUOBIAH Oyze NOCAYIyBaB €A 3BHYANHHHMH
cpepersamu, up. nogrow. Ceif wac orke, mwo € HOTPidREIL, adu
HOro BIANOBIAL PN Y3KHTIO 3BHYANHOTO KOMYHIRALHHHOIO CpeACTBa
MOPJIa HACHITH /10 O®EPEeHTa, YHCAHTH Ci MOJBiiHO — ii yBeeh TOi
yac npaeayrye obadarosm po mianosigm. Ilo yunumsi cero wacy my-
CHTh NPHHATE OyTH yuke y OodepeHra.

Ilpore owepent obuueaoe momepex yeero wac morpiGumii, adm
fioro owepra B spuyaiiniii, Zoposi macuiza 7o obasra, a BigTak
AOYHCIIO6 NOABIHHO TOi wac, B dkim ofaar mir oMy B sBHAliHil
A0posl BigmosicTn') — i KOAM MPOTArOM TOrO IHAOrO uacy He
UPHAMA 0 HBOTO BiAUOBIAL 0014Ta 3 NpPHHATEM, HOoracaeé odepra
ii Bin nepecrae Gyrn spasaunii. Ce Hacrynae Takos T0j{i, AK 0061AT
BACJAB BUDABAI NPHHATE HA 4YAaC, 4jJ€ OHO 4epes NPOBHHY IOYTH
HACHiNO 70 ovepenta 3a miswo. Opmave xou npuHATE HACN110
3a Hi3HO, TO BCEe TAKH MOKE ODEPEHT HA Ce BrOXHTH cd il THM
YHHOM JI0BECTH YMOBY J0 KiHOg, aXe ToAl 3adaBa 00aara upep-
CTaBIAE €A B3 NPABHHYOr0 OOKY AK HOBA O®EpTa, KOTPY JABHHII
OPEPEHT Mir 3apiBHO NPHHATH, AK BiKHHYTH,

') Koau up. mim micuew mpoGysans ojepenra a oGisra mouta myearh iita
vepe3 2 pam, 1O npanyckae ¢d, mo mo 2 gEAx Hacnila ofepra Ao obadra; Bigrak
o6xsT Mome Biguosicrm mpm maroal migxony ApYroi moaru, T. € 2 gum 0o ofep-
WAHI0 ofeprn; ppemti upmEATE 00AATA MyenTh HTH 3HOBA qepea 2 pEn fo ofe-
PeHTa — OTHE WecTOoro JHA MOBHHHO NDHEATE HACHITH 10 Oepenta; mo ymImBi
6 paie ofepear mepecrae Oyrm seasauuii,
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Jle mourosui 06opor MiK NEBHHMH MicIAMH Bij0yBae ca pas
B JleHp, TO 00MAT He HoTpedye BifmOBiZaTH cefiyac npu Hay6aE3-
mim Bifxoxi mouTH, a’e Mo:Ke BijUoBicTH a;x L0 APYroro BIAXOAY
nouru. Koan opHar moura (roZoBHO 3 OIJAAY HA MiCI[€BOCTH 100619
BeJUKNX MiCeT) BifX0AHTH Kifbka pasis Ha Jedb, T0 TOAI NpHmy-
crarH, adu 06a4T Mycis Bignomimartm ceiiyac npm Apyrim BigXoAl
nourn, 60 ToAl yac Hammeny OyB-OH HABITH KOPOTIIHI, Hi%K B THX
BHIAAKAX, KOJAH O®EPEHT i 001AT HAXOAThH A B Tili camiil Micie-
socru. IIpore He mignarae HigKOMY CYMHIBOBH, IO 001ATOBH MYy-
CHTH NPHCIYTryBaTH /10 BiANOBIZM 10 HaiiMeHme 24 ropgus.

Pewenni, nupo ari sragye § 862, He & pevyeHUAMH 3a/lanHEHH,
ane rar ‘3B. pevenuamn npasa (Rechtsbefristungen) mo mumcan
§ 1449 EH. 3.

VI. Ocobanpmi 3sHameHa Mae B3aKJIKYEHE YMOBH JOPOrOI0
neperopry abo aiguranui (Versteigerung)*). Jinuranua ue
€ OKPEeMOI0 yMOBOIO, ale OCiGHHM ¢mo0co0060DM 3aRIOYEHdT Bij-
IJATHOI yYMOBH, Ta OTCA YMOBA MOMKEe MATH DiKHODOAHY BHAYY
(mp. kynmo, HasM, yMoBa 0 mpami i T. f.). Tyr 6 oznauena 3 ropu
JUII OJjHA KOHTpary4a ocoba i ofHa 4nmAThGa, a Mae gepes
AMETANHI0 03HAYUTH €4 0c006a APYroro KOHTpPAreHTa i Apyra 4u-
mutpoa. 1iae Ainuranul aexKaTh B TiM, [0 OJHH KOHTPAreHT MOIKE
Misk OGiIBIIHM KDPYJKREOM JHOAHI BHOpaTH €001 HaiBiZuoBigaiimoro
CHIBEOHTPAreHTa, 3HAYHTh TAKOTO, MO 32 {1010 YHHATEOY Aae Ha ii-
BHCIY IiHY, a60 33 CBOI0O YHHATEOY HA M EHIDE KAJAE.

Topryrwounii — cel-10 TOH, IO /A€ IOYHH 70 IEpPETOPry —
(der Versteigerer), sseprae ca 0 ny6amem ado [0 03HAYEHOTO
KpYsKEa JIOfiHii 3 3a3HBOM, a0H OHH 3i ¢BOro 60Ky nojgaBald IjiHY,
AKY TOTOBI IaTH 3a YHHHTHO0Y, 1|0 € OpeaMeToM neperopry. 3ib6pani
CTABIAIOTH MOOJIHHOKO IoAavl if Ha IifcTaBi OAHOrO 3 THX NpHpe-
9eHb, SBHYANHO HAHKODHCTHIMINOrO, HACTYNAE BAKIIOYEHE YMOBH
yepes npub6HETOKR (Zuschlag).

#) MMop. Stubenraunch, Comm. IL er. 7; Kirchstetter, Comm.
cr. 443; Krainz, System IL er. 55, 66; Till, Prawo pryw. IIL er. 192, 193,

Kpin cero: Kindervater, Ein Beitrag z. Lehre v. d. Versteigerung,
8-Jahrb. f. Dogm. VIL er. 1 & x.; 366 i p.; Ihering, Bemerkungen, B Jahrh.
f. Dogm. VIL er, 166, 176; Unger, ibid, VIIL c¢r. 134 i x.; % B Grinh,
Zeitsehr. 1. er. 368 i x1.; Reuling, Noch ein Beilr. zur Lehre von d. Verstei-
gerung B Jahrb, f. Dogm. X. er. 355 i g.; Die rechtl. Natur der von den Pfand-
leihanstalten vorgenommenen Licitationen 8 Allg. Jur. Ztg 1890 Nr. 34.
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dpewroo xia dimmranul Moxke GyrTn pimumii., 3BEYaiiHO Bu-
EJIHEYE TOPryH9Ynil HaliHHCHIIY IHY if YeKa¢ Ha BHCHI noja¥i WiHA
8l CTOPOHM NyGAHKH, aZe BiH MOKE TAKOXK BUKIHKATH RAIBHCLLY
uiny, if_Koam He mpmiive ii HIXTO 3 NPHCYTHHX, BHKINKY6 W0 Pa3
TO HH3HIYy WIHY, a3 Haiiie ¢A Tawmii, KOTPHil HA HIO 3I'0QUTH CH.
Bpewri nysae ca wnmarno, mo Topryrouuii He craBige misroi uiHm,
ane HABNARH 3BepTac ¢d A0 3i0paHux, adm onu cami cTaBAANR HO-
Jlayi IiHH,

[Ipo npasuy cyrs meperopry icrayiors B Hayni pizmi mo-
ragga. T'oJOBHO XOZHTH O ZBA NHTAHA :

1) Bif Koro BUXOAHTH o®epra, WM Bif TOPryoduoro, 4u Bij
roroeyrouoro (Bieter)?

2) kOMm TOPryioumii, a KOAM TOJNOCYIOUMIl 6 BBAIAHMII, 3HA-
9HTH, B ARilH XBHJH YMOBA 6 OCTATOYHO 3AKIOYEHA ?

Ilepes Beim Tpeba samituTi, mo camo orozomene G6yiydoi
JIMUTALH] HE 6 O0®EPTOl0 if He BaKe Hikoro. Bupouim icTHyloTs
ZiBi NPOTHBEHI Teopui.

Oani UWCHMEHHHEH BBAXKAIOTH TOPIYIOYOr0 3a O®EPEHTA,
a roxocyiouux 3a 06aaTie. CaMo BHRIHEAHE NMUTANHIHOLO npeju-
Mery UPH IEPeropsl CTAHOBATH BXKe ODEPTy, 0 BAKE TOPryIo-
90r0; BIH HE MOXKE Bijl UEPeTopry BifCTYLHTH, i KON HACTYUHTH
UPHHATE 31 CTOPOHH OJHOTO 3 NPHCYTHHX, YMOBA 6CTH BAKI0YCHA.
Azne roxocyiouuii ecrh 3BA3AHEI TIABEE NiJ PO3BAYIOYHM yCAiBeM,
3HAYHTH, TAE JI0BI'0, HOKH XTOCh APYIHil He NOCTABHTH IEpej UpH-
OnTeoM KopucTHIimOl mogaui. Xrto mocraBas maiikopuerHiitmy mo-
Aavy, TOH yiKe 3 XBUIHMIO cei mojadi € 3BA3aHMII 1 ymosa € B Tiii
XBHJIH OCTATOYHO BaKJIIOYEHA, TAK W0 JAiNATanuiiHail npeaMer He
Moske OyTH HHIIOMY UPH3HAHHI ; UPHOHTOK MA6 OTIKE JHII JeKId-
paumiie 3HaviHe.

Inakme npepcraBise s Halle NHTAHE HieAd Apyroi Teopui.
Tyr ronocyrounii ¢ o®epentoM, a Topryounii o6aarom. Burinkaue
JETAIRAHOT0 TIPEAMETY € JHII 3a3HBOM A0 NyGAHKH CTABIATH
ovepru. Oweprn BUXOAATH Bijf TIOJOCYIOYHX, Ta TOPryKUH MaE
cBobozy, ix npuuaTa abo Bigrmmyrn. Bim moxe mix pimmnmm
odepraMi  A0BoAT BHOpaTH, (e3 oraszy Ha ce, uH € Ile KOpHET-
HIII O®EePTH, 3 MOKE TaKOXK JOBOAI BIAKHHYTH Bel odeprd i Tak
nepepsard ainmranuio. Bsarani Bim e spasanumii gomepsa B XBuAH
npuéury, 60 ToAl 3adBnge, Korpy ovepry sim npauss. [Ipnéutok
CTAHOBATE TPO BAKJIIOYCHE YMOBH,

fr Bigmoents ca jo cmx Teopuii aserp. mp. ?
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Tpeéa sigpisxantu aiguranul nmy6amusi i npasatsi, npumy-
coBi it to6posinsei. Ilpo mpumycori npogaxi uyéamuni rpak-
Tyi0Th ex professo §§ 177—194 erser. yer., a upo fo6posiapmni
npoaaxi nybaauni sragyors §§ 267—280 gic. nar. 3 9. cepuaa
1854, u. 208 B. 3. x. Oda TOTI 3aKOHH CTOATH 3ACAAHHYO HA CTA-
HOBHCEY IepI 01 TeopHi, aze 3 HeBHAMHE oOMe:keHaMu. Bupaspi
IiHA BUKJAHKAHA € 3 POPH O3HAYEHA il TOPLYWYHil € OPABHIBHO
3BA3AHUH CBOEI0 O®EPTO, ane cepej nanux oécrasun (§§ 188
yer. it 278 nar. 3 1854) nigurangua Moske GyTH 3acTaHOBJEHa, 3a
9HM CHijye BiATaK 3BiNTbHEHE TOPrYKYOro Bifi O®EPTH; BIPOYIM
eK3. yCT. 3HA€ NPWIHHH, 314 AKHX MHMO UPHHATA 33 HAHBHCIY
IiHy He MOBOANTH cd JiNHTANE] A0 KiHNY, TAK DO TOTO NPHHATE
TPATHTH CBOK0 CTIiTHICTS.

[fo-xo mamux pozis niguranui Hema HirZe npunEcis, upore
mycurs pimarm quaestio voluntatis. [Ilepeg seim tpeda
OrJIAAATH CH HA T.3B. AinuranuHiHi yeaiesa (Versteigerungs-
bedingungen), i BHACHETH, 4H TOPryHOuYHii CTABAZE LIHY BHEIH-
KaHd i X0Ye 3aKJIOYHTH YMOBY 3 KOMKZHM, XTO TiJAbKH II0CTABHTH
HAUKOPHCTHININY NoZavy, Yu HABNAKW BiH HE BHKIWKY6 IiHH, ale
xoue, afu OpHCyTHI craBIANH Bij cebe omepTH, AKI BiH BigTak
MO’Ke OpHHATH a0 BigkEHyTn. B nepmim caygaw npuminoscs
nepma TeopHd, B Apyrim Apyra.

B nepmim caywaro Topryrwounii 060BAsaH@ii UpHSHATH Hpej-
Mer JiNUTANWiiHHI TOMy, XTO Za€ Haiifiibure, il cam He MOKe Bij
ainuTanui BiiCTynHTH; & rONOCYI0YHII TAR J0BrO 3BA3aHHIl CBOINMH
107la49adi, NOKH He Halige cd APYrHil, {0 nepej HPUOHTKOM MO-
CTABHTH Ule KOpHCTHININ ycniss.

B apyrim cayuaro Topryroumii mMae moBHY ¢B0GOAY lepepBaTH
ainuranuo, aéo goseern 11 A0 RiHma, i Toai BuOip fomy annIeHnmii
A0f BOMI; WPOTE KOMKIMI 3 LONOCYHOYHX 6CTh 3BABAHHI X 0 IIPH-
6utky, Ta pomepsa NpuGHTOR pimae, KOTPYy 8 O®EpPT UPHHAB TOP-
rywunii, i 3 KEM 3aRI0YHEB yMoBy. — Jle mo-Z0 BoAi eropim
3aX0AATH CYMHIB, Apyra TEOPHA MAE MEPIUIEHHECTBO Iepej Mepuio .

VII. Hositamit cycuizsumii 060pOT yNeRmye 3aKII0Y YBAHE
YMOB i BHHAXOJAMTH II0-Pa3 HOBI CPEACTBA ANA 3/BUrHEHH O6MiHYy
exoHoMiynnx 2i6p. Tiii nirm caymxars M. H. aBTOMaTH®),

#)Iop. Auwers, Der Rechtsschutz der autom. Wage (1891); Giinther,
Das Automatenrecht (1892). Neumond, Der Automat B Arch. f. civ. Prax,
LXXXIX. er. 166 i p.; Till, O znaczeniu prawnem automatu.
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Cnoei6, B akmil y:kupae cs aBroMary, BRasye HAINSAHO HA
¢e, N0 rOJOBHOK METVI0 HOr0 €eTh yJNEeKmHuTH 06MiH yepes saraio-
YeHE ii BHKOHAHE YyMOBH. YmoBa sarmiouye ca 1yr inter ab-
sentes. Baacrarens asroMary mnojae Ha caMim aBTOMari FOJOBHI
TOYKH YMOBH, T. € UpeAMEr i HiHy, Ta 3BepTae csi 70 OyGAHEH
3 3a3UBOM KoHTparoBamd. Bim crasase osepry in incertam
personam, aje He B TIM PO3YyMiHIO, IO C€ O/HA 0DHEPTA, 3Bep-
HEHa /0 NYONHKH, JHINE BEJHKE YHCJIO OBGEPT, 3BEPHEHHX 70 OJH-
HUIB, HA pPasi HEO3HAYCHHX, aJe TAKHX, 10 YepPe3 BHKOHAHE O®EPTH
8'inpusiayaniayiors ca. Tucno owepr BiAmOBigAE YHELY MOOAHHOKHX
npeAMeriB, AKi HAXOAATH €A B aBTOMari, 60 KOAH He craHe yike
npeAMeriB NpoAakH, TO HE MO NPHIYCKATH, a6l BAACTHTEND
aBTOMATY XOTiB HEICTHYIOUI PiUYH BHCTABIATH HA NPOJA.

I{o-no muransg, un i 4K 7A0Bro osepra 060BA3YE OdEPEHTA,
BHAUHTH, Bil AKOI XBHAI BJIACTATENb ABTOMATY HE MOMKE BijKIH-
KaTH CBO6I O®EPTH, HE MOKHA IPHMIiHHTH pedeHnis § 862 ku. 3.,
00 O®epeHT He B CHAI [MePEKOHATH CA, 4§ il XTO HPHUHSB HOro
ovepry. Tomy Tpeda BHXOARTH i3 TOr0, UI0 KOMANI OGEPEHT MOKE
B3arani BIJIRJINKATH O®EPTY, 3aKH OHA HACUie 720 ob6adara. 3 Toro
CAiy€, U0 BIACTHTENb MOMKE EOKZOI XBHAT SaMEHYTH AaBTOMAT,
X04-6u B HIM HaXOAHAO c:A we. GoraTo mpexmeris, 6o mica: amiery
O®epTH 3a 061ATA BBAKAE CH JHII TOrO, IO CHOBHHTH YHHHICT,
BKa3aHy HA aBTOMATI, & HE KOK/OTO 3 NyOAnKH, U0 BHYHTAE 3a3HB
Zo EouTparosansa. Jlomepsa B XBHJI, KOJH XTOCh KHHYB KajaHi
rpomi 70 OTBOPY, BJACTHTENh ABTOMATY € 3BA3aHHi i He MOKE
BiJl O®epTH BiCTYUHTH.

Bpewri moserae nurame, Konw Tpeba yBaskaTH yYMOBY 3a
ocraToyHo 3akaiveny. IIps aBTOMaTax X0JHTH 0 NPUHATE OBEPTH
uyepes BUKOHAHE YHHATEOM, NpoTe He Moske Oyrn Oecigm o MOBI-
AOMJIOBAHIO O®EDEHTA, aJle 3ARII0YEHE YMOBH HACTYNAE 6€3 BiZoMo-
CTH BJACTHTE/S ABTOMATY 4€pe3 TOUHE CIOBHEHE 3i cTOpOHM 06aara.

§ 34.
Bumoru BamHOCTH ymoB*).

Jo Bamoern o6aAiranniiHOI YMOBH KAJAA6 3aKO0H :

1) sgarnocrn ocib (§§ 865—868 ku. 3.);

#) Ilop, Winiwarter, Birg. R. 1V, er. 17; Unger, Syst. IL er. 43.
Bupouiw mop. aireparypy mo §§ 9, 35—37.
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2) pitiecnoro npusBonena (§§ 869877 ku. 3.), i

3) moxausoern cnoBHeHa (§§ 878—882),

Iliz aparsocrno ocio (Fihigkeit der Personen) posymie csa
me A spatHiers go npasa (Rechtsfihigkeit), axze raxomx
agatHicTs go pinana (Handlungsfihigkeit): ra. §§ 4, 34,
KH. 3. :

3aaTHiCT 0 OpaBa € 3arajbHOK BHMOrOK HAGYBaHA IpAB,
poTe 30BCIM NPHPOAHO, IO XTO HE MozKe OyTH B3araii miMeTomM
npasa, He MOKEe TAKOK 3ARIIOYYBATH YMOB.

Ane mo6n ymosa 6yia BaskHa, Tpeba Ime 3JaTHOCTH 70 Ai-
nang. Ce spgarmicrs, nifupuHEMATA 0COOHETO i caMOCTiHHO
Aiza upaBmi, 3 AKEX XA HOX IJIEBYTH Oe3nmocepefHo npassi Ha-
caigen ad0 moBeTarTh npasHi Bijuomenda. Jlo BaskHOCTH YMOBH HE
sKaZlaeé OpPaBO IOBHOI 34ATHOCTH 0 AlzaHd, 60 HOJAERYAH BHCTAYAE
o6MesKeHa 3]aTHICTh.

JIpyroio 3araJbpHOI0 BHMOIOIO BAZKHOCTH YMOBH €CTH HicJd
saronosea § 869 ku.s. ,ailicne npussorene® (wahre Einwilligung).
Jlo cero HazeskaTs ABA €JEMeHTH, 3BiCHI B HayI[i 0iJf Ha3BOIO
BONA W 3aABJICHEHE BOJI. 3AK0H NOAA6, B ARIM BiHOIIEHIO
CTOITH BOJA ii 3adBJI€HE BOJI 0 BasKHOCTA YMOBH, 0 CRIJILEO Te,
0 € YMOBJA€HE, MyCHTh BiflIOBiZaTH BOJH KOHTDPArEHTIB i AK BoJA
mycats OyTH s3aaBiena, mod ymopa Oyra BazxHa. Haiipammiiima
€ TYT HayYEa PO BIJUB NOXHOKH, UDHHEBOJXeH: il 06MaHy HA 00.1i-
[anuiinl BIAHOCHHH,

JaZpImow BAMODOK BAYKHOCTH € ,MOMKIHBICTh CHOBHEHAY
(Moglichkeit der Leistung, sar. go § 878 km 3.). Tyr Hazexnrs
TAK0 I0CTAHOBA, 100 3MiCT YMOBH HE MOKE IPOTHBHTH CH IpH-
nHcaM 3aKoHA a60 erwrw, 60 § 878 BBaxae HEA03BOJEHI YMOBH
Ha pisai 3 memoskamsumu. Ilpo ce fyxa y:xe Geciza B HaymHi o 3a-
raJbHEX BAMOrax 9mHETE6n (er. 25 1 71.).

Bpemri rpeda npurafari, 10 B yeIX HOBITHHX 3aKOHAX MOJKHA
Ha0yBaTH npasa He JHUI Yepe3 BAACHI ALNaHA, aJe TAR0K JOPOrok
3aCTynHHLTBA Yepesd Apyrax. llpore roau XTOCK inemnen Apy-
roro 3akJIK0Yy€ YMOBY, MyCHTh MATH OPaBO [0 3acTYNHALTBA, 60
iHARIE yMOBAa HEBAYKHA.

Tar-10 70 BAKHOCTH yYMOBH Tpeoda:

1) modm oco6m Manm 3paTHiCTH A0 IpaBa Ta /|0 NEBHOL CTY-
HeHH 34aTHICTH 70 AlAaHA,

2) mo6u ymosa BignoBijana B mepHiil Mipi BOJIH KOHTpPAreHTis,
i sagBieHe BOAL Oy7n0 HAJIEWHTE,
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3) njo6u smict yMOBH OyB MOKIHBHI 0 CHOBHEHA i 7103BO
neHnii; Bpemri

4) ronu iMeHeM KOHTpareHTa AiAa€ Apyrail, mob6m MaB yupai-
HeHE JI0 3ACTYIHHITBA.

§ 35.
OcobMcTa 34aTHICTD KOHTPArewTis™).

I. lo BaskHOCTH yMOBH BHMArae cd B liepuim paai, an KoH-
TPAreHTH MaJ# 3AaTHiceTh A0 npasa. In thesi npucayrye ouma
BCIM JIOASM BiZ YPOAKEHS, — HAaBiTh YyIKHHLAM, axe CyupoTHB
HEY Mo:kauBa 6 peropand (§ 33 km. 8. i. f.).

BuimroBo cranoBaTh HajB. Jerp. 3 21. mororo 1842 u, 599
36. cya. sag. i § 208a Biiick. 3aK. Kap., 10 J€3E€PTHPH aAXK [0
JARYHOrO 3roJ0mens a6o NpHMYCOBOro IPHCTABJIEHA TPATATH BCAKI
NpHBATHI OpaBa, T. 6. CTAIOTH HE3AIGHHMH [0 INpaBa il ToMy He
MOKYTh y TiM 9aci 3aRJAI0YyBaTH BAKHHX YDMOB.

Iloai6Hi npaBHi HACAIAKH, MOCTAHOBIEHI 34 HEJ03BOJEHE Ie-
pecenene saxoHoM 3 24, mapra 1832. 4, 2557 36. cyp. sag., sae-
ceHi ocHOBHUMH 3aroHamu 3 21, rpyans 1867. u. 142 B. 3. x.

Bpemri me icruyiors yike srajui o6MesKeHs A T. 3B. MANus
mortua: mop. apr. 29 i 35 nar. 3 . nagonuera 1835, 4. 195 B.
8. &, 1 § 5 min. posm 3 13. uepsua 1858. 4. 95 B. 3. z.

*) fa. Cod. Ther. IIL 1. n. 7—18; 2. n. 56, 58, 196, 197; 4. n.
26—32; Horten III. 1. §§ 3—7; 4.8§ 8, 9; Martini, I1L 1. §§ 12—16; lax
ku. 8. 1II §§ 12—15; Prot. IL er. 9—12; 401, 402, 555, 556.

Iop. Zeiller, Comm. IIL. ¢r. 17—28; Nippel, Eil. VI er 30-47;
Winiwarter, Birg. R, IV, er. 17—23; Ellinger, Handbuch er. 396—399;
Unger, Syst. I. er. 2562 ii g.; IL er. 24—32; Stubenrauch, Comm. II. er.
17—24; Schiffner, Lehrbuch I. § 118; Pfaff-Hoffmann, Comm. 1L er.
22, 23, 121—126; Excurse IL er. 6—8, 56—b8; Burckhard, Syst. II. er
25—28, 36—38, 41, 42; Krainz, Syst. I. er. 2635, 177—181; Hasenohrl,
ObL R. L er. 385—398; Anders, Familienrecht § 58; 71ill, Prawo pr. IIL
er. 121—126; Oronoscknit, Cucren II. cr. 61, 62; Schuster v. Bonnott,
Grundriss er. 14, 15.

Bpemri: Schuster v. Bonnott, Zur Frage der Verpflichtung Minder-
dhriger aus eigenmichtig abgeschlossenen Vertriigen, & Ger. Zig 1899 Nr. 28,
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Il. Kpim spatHocTH 70 DpaBa BHMAraé 3aKOH 34 4THOCTH
a0 #inana. Hespataiers 7o Aiaama mMoxe O6yTH 10BHA ado
YaCTKOBA.

1) Osa 6 nmosma (vollkommene Handlungsunfihigkeit),
HAKOJH DpaBo y3HaJXo, M0 AKach o0cofa B3araal HE MOKe caMa
opyayeata coimu jizamu. Tyr Hazexars:

a) AlTH HAame 7 JIT;

6) GosxeBiabHi, raynosaTi i Tari ocofm, W0 HA AKHHCH YAcC
CTPATHIAH CHBIZOMICTS ;

B) MOHaxXH a60 MOHAXHHI, 1[0 3JIOMKAIH TOPHKECTBEHHHI 00T
yG60oKecTBa ;

) UpaBHI OprasiaMu.

Bei roti ocofu He MOMYTH CAMOCTIHHO BIACHAMH JAINaHAMH
Ha0yBaTH HIAKNX DpaB, HE MOXKYTh CaMi BaKA0YYBATH BAMKHEX
YMOB, Ti/IbKH MycaTh MATH NPABHAX 3ACTYIHHKIB, MO 32 HEX 1 a4
HEX J1J2H0Th,

§ 868 EH. 3. 3aYHCJAIOBAB TYT TAKOXR 3J0YHHIIIB, aie CK
OCTAHOBY 3HECHAa KapHa HoBeas 3 15. magoancra 1867. w. 131
B. 3. a. aaa Beix, mo NiAAArAlOTH CLBITCKOMY CY/AOBOACTBY ; TUTa
HeajaTHieTs A0 AiJaHEa JARINBJIACK OJBAYE JAAd 3J10YHHIIB, IMO HA-
Jewxarp nip pifierosi cyam. lipore szoummni, sacyaxeni
BIHCKOBHMH CyJZaMH Ha CcMepPTs abo TAKKY BASHAL0, HE
MOKYTh CaMi 3aK/JOYYBATH BAYKHAX YMOB BiJ XBHAI OMOBiu\eHA
BHDOKY asK /10 YEiHY€Hd EapH.

Bomesinpai i raynosati He MOXKYTb B3arall 3akIYyBaTH
BAjKHEX yMOB, HORH> HE HACTYNHTH CY/0BEe 3HeCEHE KypaTeai [0
mucan §§ 273, 283 k. 3.

,XT0 Bzaraii apie ca npasa nHaGysaHa® in abstracto (§ 538
KH. 3.), HE MO:ke aHi HadyBaTm HOBHX mpas, aHl Opars mHa ceée
HOBHX 000Bs#3kis. Ilpore MoHaxu ¥ MOHAXuHI, IO 3J0KHAH TOP-
JKeeTBEHHHH 006iT ydoikecTBa, HE MOKYTh 3aRJINYYBATH BasKHAX
ymoB. MaiiHO, AK€ OHH MaJH Tepej BCTYIJIEHEM [0 MOHACTHpAH,
0 CKiZBEO He 3apajuad HuM inter vivos, ammae cd iX BIACHOCTHIO,
aze He MOKYTh HHM CaMi 3apAAKYBATH, TiZIBKH CyJ iMeHye Eypa-
ropa ad hoe, mo mum yopasase (§ 152 mar. 3 9. cepuma 1854
gy, 208 B. 3. 7x.). BringoBo npusHae iM 3aK0H NPABO 3apA/KyBaTH
CBOIM MaHHOM 1 3aRZMOYYBATH YMOBH; TaE YIEHAM MAaJbTAHBCEOLO
opieny (nags. gerp. 3 11. rpyasa 1795 9. 268 36. cya. sak.)
i unrenam mimemroro opaeny (sak. 3 28, wepsua 1840. u. 451 36.

Aserp. mawn afaifanmline. 31
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eyA. sak.). BpemTi npuminioe ea Tyr aHaaboriuEo moeranosa § 573
EH. 3., 00 mojae BHIMEH BiJ 3aralbHOrO HpPaBHIA.

Ilpasni oprauismn € Jum COMUAILHAMA TBOPAMH, TA HE DO-
JKYyTH MATH Hpo cefe HIAKOI BOAI, HE MOWKYTh HIAKHX AiJA ZOKO-
Hysari camocriitgo. OHEH MyecaTh MaTh CBOIX 3aCTYNHHRIB, PO
ROTPUX pimae ix oprawizanmms il foradsi noJitmuni saxons (§ 867
KH. 3.).

2) Hesparsicers 2o glnand e yacrTk oBa (beschrinkte Hand-
lungsfihigkeit), woam mpaso pae 4oxoBikoBH MOKHiCTH eamoCTiii-
HOPO UPABHOrO AijdaHg, aje TiipkH B nesdim Haupami. Tary 06-
MEKeRy 3JarTHicTh NPH3HAE NPABO 0COOGAM, INO CGTOATH Nijf BITIIB-
CROI0 400 ONIKYHYOH BIACTHIO, 0 -CRIJBKO HE HAJEKATH 20 KJILACH
30B¢iM HeapaTHuX (micas 1). Tyr manemars :

1) mamonirai Bucine 7 AiT, i TaKi, KOTPHM NPOAOBIKEHO BicTa-
BAHE NI} BITHIBCKOK0 200 onigya90k0 Baacruio (§§ 172, 173, 251 kn. 3.);

2) cyaom yssasi MapHOTpaBI, ‘i

3) rayxonimi, 0 CKIJABKO UIZYAHAINCH KypaTexu A06POBINbHO
(§ 275 km. 3.).

Ouna mosxyrs nicas § 865 ku. 3. nigOpEEAMATH CAMOCTIHO
BCARL Alna upasui, AKi IM UPHHOCATH BHKJAKYHO NPABHY KO-
PHCTH: y TIM JEKNATH 1X o6MEsKEeHa 3AATHICTH 70 AilaHA. SaKOH
TOBOPHTH TLABKM 1PO ,KOPHCTH®, aJe HEMA CyMHIBY, 110 posyMie
4epes Te JHue OpaBHY KOPHCTH'), BHAYMTH, MAE HA raani TiAbku
10AINIIEeHe NPABHOrO CraHy, He KOHEYHO KODHCTHHII €K 0 H O-
Miunmnit yenix. He moxua crpisarm, agmii 6yae suenia mignpu-
HATOO AlJa UPABHOrO, il B Mipy CEro BHCKA3YBATA €A HPO HOI0
BAUKHICTD a00 HeBaJKHICTh, axe ysKe B XBHIH NOBCTaH: Aija 1pas-
HOrO MOJKHA 3HATH, YH OHO BaskHe 3rJ. HepaskHe. [Ipore Bakma
& YMOBa, KOTPOI BHKJIOYHAM DPEAMeToM €CTh YHHATHOA APYroi
croponn (dare, facere, omittere, pati),” a6o ne X0AnTH 0 3BiAbHEHE
3 ZoBry 0es HigEOl BIONATH — aJe HABUAKH HEBAIKHA & TAK:
yMoBa, ne 0/HA 3 IOBHCIIE HABEJECHHX 0CI6 CaMOCTIHHO NepeHAMAE
AKI HEOYAb TArapH, Al HEOYAb 060BABKH.

[lo BamHOCTH TAKHX YMOB, IO B 4iM HeGYAb OOTAKYIOTH 10-
BHCII1 0COGU, 3HAYNTH YMOB, /ie OHU Tepeiinaors Ha cebe 060BA3KH,
Tpeda Bee npuasoJeHs BiTHiBeROI A60 onmikynyoi saacrn. Tomy

) IHp. oum womyTh BAWHO NPUEATH NPHEPEYENE AAPOBAEN, 460 3BiTbHEHE
8 JIOBIY; MOBYTh HPHAATA NXEIATH, BAOYTH BIacL@M NIIAHEM TNOCIfane, BIACHICTH
ive. g, caw 3 RalyTen ne BAmYTH cA mapni 060BABEIL.
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UPH BiAUNJNATHHX yMOBAX HE MOKYTh OHH CAMOCTIIHO 3060-
BA3YBATH €f, T4 38 HHX MYCATH Ai1aTH B iX iMeHH IPABHI 3acTyIl-
HURH, a00 BACTYNHHEH MYCATH JATH CBOE IPH3BOJIEHE.

Tinsen B sumaggax §§ 151, 246 i 247 ku. 3. MOKYTH Ma0-
JITHI BAJKHO 3APANKYBATH HAOYTHM MallHOM, OTKe WO-40 Cero
MailHa 3aEN0YYBATH Ba’KHi ymoBH, 6e3 oraajy Ha ce, 4 iM Opu-
HOCATH KopHCTH, 9d Tarapd. M Tak momyrs omu:

a) CBOGI/AHO 3APA/KYBATH THM, (0 HAGYIH BJACHOK IHIb-
HOCTHIO '), \

0) mani THM, WO U0 OCATHEHIO BiKy 3piJocTH mEpejaHo iM
A0 BAACHOIO YIKHTEY,

B) i TEM, MmO ABAHNATHAITHEM a00 CTADIIUM NJEKAHIAM Bij-
CTYIJICHO AK HAJBHIKEY A0XOAIB 3 iX| MailHa ;

T) BpemTi MOKyTh MaZOAiTHI HaBiTH Ges Z03BOJY I[IPABHHX
3ACTYHURIB iTH HAa CAYRGY, il MyCATh TOAI CHOBHATH HepeHATI
000BA3KH. —

- Toro poswupens uacreosoi saidHocTH 70 AiZaHI BiJHOCHTE
¢A He JHII 0 MaaoaiThEX, axe mutatis mutandis rakow go ey-
A0BO Y3HAHHX MAPHOTPABHIB i TIYXOHIMHX.

III. Tlpmssonens mitma a6o omikymsoi sra. Kypareasproi
BJIACTH MOK€ HACTYIRTH HE JBII UPH CAMiM BaKIIOYEHIO YMOBH,
aze rarox mizmiiime. [loserae nuraus, gre ecTh NpaBHe BigHOMEHE
MiZK HOHTDAUEHTAMH, IN0 BAKNOYHIM YMOBY IPOTHB [O0CTAHOBH
§ 865 peu. 2, B mesxmuaci Bij 3aKAI0YEHA YMOBH 70 yalnena J0-
3BONYy OpaBHHMH 3actynnueamu? OHO 3BicHe B HAayHi HOBCIOAHOIO
up. mij BHasBow ,negotium claudicans® § 865 i. f. erano-
BATH, U0 (OKP OPABHHII BACTYUHHK He YALAHTh HA Taky yMOBY
CBOIO Z103BOJIY, yMOBA 6 BUPABJI HEBAMKHA, aJie APYIHil KOHTPATEHT,
C. T. UPOTHBHHK MaJ0JITHOrO (MapHOTpaBUa 460 rIAYyXOHIMOro), He
MOZKE BiJf CBOr0 OpUDEYEHA BijleTynHTH.

Oxmage cramosucko aperp. up. B ciii mipi mnwe, wun pum-
CEOro. B pumeriv np. upupeyene MasoAiTHOrO TOMy He Mae IPaBHOI
erifimoerd, 6o Hema mMOTPiIGHOT wopMH, T. €. Gpakye auctoritatis
interposilio onikysa. Isaxme B aBerp. Op., A€ UPHYNHOK HEBAK-
HOCTH & ODAE 3JATHOCTH A0 AiJAaHA MaJOAITHOIO.

') Tyr mucryuae oguar pimuiud wim MAIOXITHUME Tif BiTHIBCROIO, 4 uig
OUiKyRY0I0 BA&CTHIO, 60 MaJoxirTai uiy BITHIBCKOIO BIACTHIO MOKYTH ¢B0GigHo 3a-
PHAEYBATA 3aPiOROM €BOET NHALHOCTA XML TOXI, AR HE HAXO[ATH CH HA yACPHARKD
pogudis; a y MaIOXITHAX Nl ONIKYHYO0K BIACTAIO HEMA CEro OrpasnveHs,
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IIpore B puMCRIM Op. MOMKHA 30BCIM CHPABEANABO HABZBATH
BizHOWeHe upasHe negotium claudicans, 60 ymoBa, 3arJI0YeHA
MaJOJiTHHEM, € WicAd PHMCROrO NP ANA APYLOr0 KOHTPATEHTA
saskHa (ex uno latere constat negotium), aum gag camoro nano-
AITHOPO HE MAE IOKH-II0 OPaBHOL CTiHHOCTH.

Azne B aBerp. Dp. He MozKe OyTH Gecigu O TiM, MOB-6H Tara
YMOBa A ApPYroro KOHTparenTa OyJa BaskHa. 00 Opar 31aTHOCTH
70 ZizaHA BuJuBae (esnocepesino Ha HepaskHicTh ymoBu. § 80D
Eaxe ToMy, Mo ,BaRHICTHE® Takol yMOBH 3aJ€:KATH BiJ misaiii-
LIOTO 7[03BOJY HPABHOTO 3ACTYIHHEA, 3V TAKOMK ONIEYHYOTO CyAy.
llokn Take npussoJeHe He HACTYNHJIO, YMOBA HE € BAYKHA, HABITH
ANA APYroro KOHTparesTal).

Koan opmave wepes misHiiiiue UPH3BOJEHE 31 CTOPOHM BiTI|iB-
kol abo ouikynyol BracTH A140 BpaBHE, NiANPAHATE MAIONITHAM
CTAE BAXKHHM, UOACHIOE G B ABCTP. Np. Tak: ABETp. Np. UPH3HAE
He JHII yMOBAM aJe HOJAeKYAH i OAHOCTOPOHHHUM OpHDeE-
yenaM obosasroBy cmay. Lllo6nm ymoa., B Ariit mMajsoniTHEE me-
peiinae Agich 000BA3RH, OyJa BawHa, Tpeéa -— AR 3BiCHO —
703BOAY Bitma ado omikyruoi Bracru. Ilokm cero Aossoany mema,
BCHO, I[0 €TAJNO €A, € JAHII NMEpPeroBopoOM, TPAKTATOM, II0 Mae
nifroToBuTE Oynydy ymoBy. Aze Bee TaKH Apyrail KOHTparest,
0 € 3aTHHI 70 AlJaHA, BNOKHB YK€ OAHOCTOPOHHE HPN-
pevyene, a § 865 i. f. craHoBuTH, W0 TARE OAHOCTOPOHHE Upi-
pedene mae And Hboro obosasyrouy cmay. Lllo-zo maxoxiTsoro, 1o
BiH NOKH-IO He € 3nGoBAsaHRMI, Ta npore ymosn Hema. Ona crae
AOIEpBa TOAI TOTOBOID, KOJH ¥ HOro UpHpEeYeHE Habyjie UpaBHY
crifiHieTh, BHAYHTH, KON NPABHAN 3ACTYIHHE MAaJOJITHOLO YAIIHTH
CBOIO 7103BOJIy Ha YMOBY.

[locranosa pmmexoro up. mpo r. 38. negotia claudicantia
UPOABNAE €A B PUMCKIM CHCTEMI NPABHOI AHOMANIEID — KON
HABIARM [OCTAHOBA ABCTP. Hp., X0Y 3 PHMCKOW B30BCIM CXO03KA,
€ JbofiYHEM HACAIZKOM HOBOrO UPABHIA, UPHHATOrO BCIMH HOBiT-
HENH 3aKOHAMH,, 10 OHOCTOPOHHE HPHDPEYEHE MOKE TAKOK MATH
CHJy NIpaBHy. *

) Yepes re nasea yneg. claudicans® gaa aserp. up. weigmosigsa, 60 ge
negotium est nullum, ram ono ne ieraye. Cx uasea Jmmmaa ed B mayui iR pe-
wigfenennus 3 upasa PAMCKOTO.
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[Ipape BiHOWEHE & TYT TAKE caMe, SIE UPH O epPTI: HeMa
e yMOBH, & OPO Te OPEPERAT € yiKe Ilepes BaKNOYEHEM yMOBH
0HOCTOPOHHO 3BA3AHEN; Tak i TyT, NOKH HENMA /03B0AY BITHIBCKOI
a60 onikyHY0i BAACTH, HeMA yMOBH, aje APYIHil KOHTDAIEHT & BiKe
nepejimne 3sg3aHuili i He Mo:ke Biacrynmarn. Pismnumgs e amum n0su-
THBHA : UPH OHEPTI 0GEPEHT JHII KOPOTRO 3BaAsanail (§ 862) a B Ha-
wim Banaggy cramosurs § 865 i. f., mo Apyrnil KOBTPAreHT MOKeE
sajaTH, a0H NPABHI 3aCTYNHHER MAJ0AiTHOrO B BiuoBigmiM uaci
3N0KUNA 3a8By, 9n roAATh cA HA ymoBy, un ui. Tomy ua xajaume
APYTOTO KOHTDAT@HTA CYA MOMKE O3HAYHTH pPedeHenp, A0 AKOrO
3aCTYIHHKE MAaJOJITHOrO MyCATH 3asBATH €dA; A 0 Toro dacy
He 3afABHJH CA, APYURIl KOHTDAUEHT nepecrae OyrTd 3BA3AHHIL

Koam-:x sBaskamo, mo nocra€osa § 65 i. f. me eers anoma-
niero, aze HACJIZKOM Opaky 3AATHOCTH A0 AiJaHA, TO 3pC3yMieMO,
goMy OHa He 0OMe)Kye ed, K pHMCKE Ip., BHRJIOYHO /10 MaJo-
AITHEX, ane NPUMIHIOE CH TAKOMK A0 CYJO0BO Y3HAHHX MADHOTPABIiB
i PAyXOHIMHX.

1V. Bignnarua yMOBA HE3ZATHOIO 710 MAaHsg 6CTH HEBAKHA,
upoTe APYrHil ROHTPATEHT MOKE 4epes Te JErko NOHeCTR WKOAY,
a TO THM JERIIe, M0 YaCTKOBA HesAdTHICTH 710 34KA0YEHA YMOBE
¢ BHCAIZOM 0COGHCTHX CBiliCTB 0COGH, 00 yeYBAKOTh €A 4acTO Bij
nposipens apyrax. IIlods or:ke e pomyerutn 3706HOIO BHEODH-
CTyBaHA HE3JATHOCTH 70 AlAaHA HA HEKOPHCTH APYrHX, CTAHOBUTH
§ 866 kH. 3. HOJleKyAH 000BA30K /0 IOBEPHCHA MIKOAH.

[lo npasmiy KOKARI KOHTPATEHT Mae 00OBA3OK AOBijaTH A
upo ToTi Ocodmeri epilicrBa CBOro CHiBKOHTpareHTa, AKL MAKTH
BOJIEB HA HOro ajarsiers Ao Alnads. Koam KourpareHT He crapas
¢4 #oBigaTH, uH 0coda, 3 SKOI0 KOHTPArYE, € 3]aTHa /0 KOHTpa-
ropags, TO caM NPOBHHEB €A i Hacuily WKOAY MyCHTH caM H0-
goentH. IHagme TOAI, KOJAM KOHTpArentT € BiAbHHIl Big Tagoro 3a-
KHAY.

Tomy Mo:Ke BiH Bijl HE3ZATHONO [0 AlIaHA :KajaTd HoBep-
HeHsd WMKOAW MiJ ABOMA YCAiBAMM :

1) Cau i3 csoro Gory 3pobus Bebo, w0 Tpebda, abu noBija-
THCH UPO 3AATHICTH APYrOr0 0 KOHTPArOBaHA il HAKOJH 1PO ceé
mip Jerko AierarTH Bigomicrs!).

1) Koam np. ROHTPATEnT HOJArAE BUEMIOYHO HA YCTHIM 3aUEBHEHIO GBOTO
cniskonTparenta, alo xoxm mesjaruicTs cmipkonrparenra Gyaa upo cefe oveBmEna —
70 KOSTPATEHT MYCHThH CAM TOHOCATH HACYIIEH CBOTO HEfOLMALY.
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Ca BuMOra BiZHOCHTH €A TOXOBHO 10 yMOB 3 MaAOAITHHNIH,
Ta HiJ THM 3IMAAO0M CTAHOBHTH yke § 248 kH. 3., Mo MO YRiHgeHIO
20 nir kaTa Bignopizae mMaxodiTHmIi 3a BCARY IIKROAY i3 3aRJIO-
4EHOr0 AlJA UPABHOTO, CJH BHJAB €A 3a LOBHOMITHOTO, & HOIO
CHIBROHTPAI'CHT HE MAB MOKHOCTH NIDOBIpHTH, Yn ce mpasjal).

2) Cam wesparmmii 10 AiNadA 3aSBHB HiZCTYyNHO, MO Mae
3paTHicrs sagawuysarn ymosn. Tomy me gocuTh, ROIH BiH WiAROM
IPOMOBYHTH, 10 HE MAE 3JATHOCTH A0 AiNaHA, aXe MYCHTL B H-
PA3HO 3aABATH, W0 HOMY TAKA 3JJaTHICTH UPHCAYTYE.

Ha ciif migerasi Moxe sRajaTH NOWROJOBAHHE MOJATONH-
UIKOAH, Ta CeH 000BA30K, SR 0AYHMO, OCHOBYE ¢ HA 3JiM Ha-
mipi (31061, dolus) mesgarnoro mo xinama. 3 Toro caigye, mo
BHCOTA INKOJH, SRy HE3JaTHWi 20 AiMaHd mMae 3BEPHYTH, 0GiiimMae
He um damnum emergens, axe i lucrum cessans (§§ 1323, 1331
KH. 3.), Ta 4epes Te HoAcHIE cA Hassa ,Gienugthuung® B § 866,
"KOTpa M. H. BHCEA3ye€, M0 [OMKONOBAHNI MOBHHEH HAHTH MOBHE
YAOBONCHE 3a LOHECEHY 00HAY, TAK 4K KO HiACTYNHE ilaHe
aomarae ca moBHOro ynosoaena (verb. ,Tilgung der verursachten
Beleidigung® ex § 1323 gn. 3.).

$ 36.
Boaa # 3aaBaene BOAIY).

Boas i sassnede Bonmi — ce ABA TONOBHI eneMeHTH lpH
KOAIM RIAi UPABHIM; TOMY uHTAHE, AKa Mae OyTH BOXA CTOPiH
1 A& Ma6 OyTu 3aABJEHA, MAE 3arajbHE 3HAYIHE.

“

') § 248 mu. 3. dfige 04eBMEHO B3 DPABAIOM, NMOJAHEM 3araibuo B § 866;
(0 xro yriggus 20 Xir EATH, TOMY JAEIKO BHJABATH CH 34 HOBHOXITHOIO, TAaK IGO0
uepas ppyri ocobu momyrh ifomy moBipmTs; axe mnepex ywinuemenm 20 nir ce piy
Aaaer0 Tpypuifima, 6o 3pmuafino yme HA NepmAd OOTAAY BHARO, MmO BHCTYHAE
MaxoaiTHuit.

*) Ta. Cod. Ther. IIL 2.n. 33, 84,,62—065, 85—126; 21. n. 181—144;
Horten ILL 1. §§ 10, 11, 17—-22, 25—35; 22. §§ 59—69; Martini, IIL 1.
8§ 7 8, 17-22; 6. §8; 8. § 6; T'aa. wa. 3 1L §§ 7, 8, 16—21, 181; Prot.
. er. 8, 12—15. 72, 87, 402, b6 —5H57.

[lop Zeiller, Comm. IIL er. 11—14, 28—43; Nippel, Erl. VI, cr. 22—24.,
41—66; Winiwarter, Birg. R. IV. er. 9—12,93 -32; Ellinger, Handbuch,
er. 393, 399 —400; Unger, Syst. 11, cr, 44—55; 103 —113; 697, 698; Sln benrauech,
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(Bona wonoBika €cTh OJHHM 3 rOZOBHMX WHOABBKEHEIB HpH-
BATHOTO KHUTH, 60 Ha HIi ONEPAIOTH A BelAdRi OpasHi Aizand.
IIpore 3aransna Teopus BoxI ii 3asBAEHA BOJT HANEIKHTH 0 OCHOBHOL
4aCTH LiJ0I0 cucTeMy upHBATHOrO upasa. B obairanmigim mp.
moske oAHAR OyTH Gecija aume upo BiAHOWeHe BOJI il 3asBIEHA
B0AT 20 obaitanmiRNX BiAHOCHH, TOMYy Ha CIM Micuu AaeMo JHuI
KOPOTEHH OPJfAJ AJNA BCTYUHOr0 MOACHeHd, IMOOH BiATAR HPHCTY-
UHTH A0 TEOpHi BOJAI i 3agBAeHd BOJI HpHW 0GATIALMIHAX yMOBAX).

I. Boxasa it sagsaene BOAI cToATH 3 OG0 B HEPO3AYUHii
apsisu. Cama Boasi Ge3 3asBJEHS HE MAE B IpaBHiM 060poTi KagHOI
Bary, 60 6cTh NPo cebe MCHXIYHUM €. T. BHYTPIUIHAM OPOLECOM,
ARMIl HE nigasrae novivenio Apyrax oci6. 3aasaene Boal mae
B OPHBATHIN LPaBi UPHBHAYEHE BHKINKYBATH 3MiHH B IPABHEX
BIAHONIEHAX, HAZEKATH TOMY pasoM 3 BOJHIO /10 HAHBAMKHIAMAX

Comm. II ¢r.13—15,24—35,887: Kirchstelter, Comm, ev 449 —453; Schiffner,
Lehrb. §§119, 121 -125; Burekhard, Syst. [Ler. 277—312, 379 —394; Krainz,
System II. er. 266 —278, 293—300; Hasendhrl, Obl. R. 1. ecr. 568—629;
Till, Prawo pryw. L cr. 318—3.0, 364—379: IIL er. 141—153; Orounosr-
cknif, Caerex 1. ¢r. 111—113; Schuster v. Bonnott, Grundriss er. 15, 16.

Kpix cero: Windscheid, Wille und Willenserklirung (1878); Hart-
mann, Wort und Wille im Rechtsverkehr B Jahrb. f. Dogm. XX. (1882) cr.
1—-79; Pininski, Tatbestand des Sachbesitzerwerbes 1I. (1888) er. 281 i g.:
Kohler, Ueber den Willen im Piivatrechte, » Jahrh . Dogm. XXVIII (1889)
er. 166 i x — Schlossmann, Der Vertrag §§ 16, 17; Zitielmann, Die
jur. Willenserkliirung 8 Jahrb. f. Dogm. XVi, (1878) cr. 357—486.— Lhering,
Culpa in contr. B Jahrb. f. Dogm. 1V. (1860) er. 71—86; Biihr, Ueber Irrungen
im Contrahiren, 8 Jahrh. f. Dogm. XIV. (1875) er. 393—427; Kohler, Studien
iiber Mentalreservation u. Simulation B Jahrb. f. Dogm. XVI, (18781 er. 91 iy
Senz, Ueber die Macht und Berechtigung der Furcht im Criminal- u. Civil-
rechte, 8 Ger. Halle 1873 N. 83—85: Schlossmann. Zur Lehre vom Zwange
(1874); Exner, Tradition cr. 2544 x.; CGzyhlarz, Der Einfluss des Zwanges
auf die Giltigkeit der Rechtsgeschifte, s Jahrb. f. Dogm. XIII. (1874) cr. 1—56.
Rittner, Eherecht er. 191 i 5. Siegel, Das erzwungene Versprechen u. seine
Behandlung im deutschen Rechtsleben (1892), — Exney, Trad. er. 260 i x.;
Rittner. Eherecht er, 162 i x.; Zittelmann Irrlum und Rechtsgeschiift
(1879): Pfersche, Zur Lehre vom sog. error in substantia (1880); Menzel,
Zur Lehre vom Irrtum bei Verlriigen, 8 Ger. Halle 1880 N. 52—56; Leon-
hard, Irrtum bei nichtigen Vertriigen (1882); Unger, Ueber die legislative
Behandlung des wes. Irrtums bei oblig. Veririgen, 8 Griinhuta Zeitschr, XY
cr. 673 ii g.; Ofner, Ueber den Einfluss wes. Irrtums auf Vertriige ibid. XV'I1.
er. 331 1 x.; Ta sadpamsifima wonorpafia & ciii \npl Pfersche, Irrtumslehre
des oest, Privatrechts (1891). :
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exemenTip Ain mpapHux. 00a TOTI YHHHHKH JONOBHIOIOTH CH B3a-
iMHO, TOMY npH ROMXAIM Ainl upaBHIM DOBHHHI OPABHALHO 3aX0JHTH
yel npasri saMord Boai i saasiaena Boxi. (e e craH HOpMAJIbHAN,
0 MAaé HOPMAaJbHI HPABHI HACHILKH.

ANe MOKIHBA 6CTH PO3JAYyRa Mi¥K BOJHIO a 3asgBle-
HEM BOJAI, 60 BOMA MA6 YHCTO CYOERTMBHY MHiACTaBY, MAE
Jepeno GecnocepesHo B JOTHYHIM 9ONOBINT, & BaABJAEHE BOAL
6CTH UpM3HAYEHE JAJAA 3BEPXHOrO ChbBiTa, MYCHTH TOMY DIANOPAA-
KyBatn ¢4 mig 0o6ekTHBHI npasuaa ofopory eyecmiasroro. Tonmy
fe Hawmip 3a4BAAKYOr0 BXOAHTH Y PO3pi3 3 006KTHBHHM 3HAYIHEM
iforo sasBE B 060POTI CycmiJAbHIM, TAM HOBCTAE PO3AYKa Mixk BO-
8K 4 3a9BNCHEM BOJAI; C€ CTAH AHOPMAJBHHI, TA4 3aAKOH MYCHTH
03HAYHTH, AKI € TOAI HACAIARH UPaBHI il 0 CRIIBKO OHH PiKHATH
¢s BiJl HACJAIARIB HOpMAJbHAX.

B Tim sraaal ieTHYOTH B BayIl MOBCIOZHOTO HpaBa ABI mpo-
tuBHi Teopui: reopuda gormary Boai (Theorie des Willens-
dogmas) i reopua saasaena (Erklirungstheorie) B mipy cero,
yH TOJ0OBHHII NPHTHCE CIOYABAE HA Camiii BOJH, YH Ha 3aABJICHIO
BoJi.

Teopus agormary BoJAi BHMAarae, aH OpH JiAaX MPaBHEX 3a-
ABJeHE BOJAI BiAmOBijano BHYTpIIIHIE BOXH, T2 /i€ 3aXOJUTH Pik-
HHI[A MiK BOMMI0 a 3adBJEHEM BOJi, A0 NHpaBHE € HEBAIKHE.
[IpasauBa Bona pimae; /e 3agpJeHe BOJI NPOTHBHTH €4 NpPaB-
ZAMBli BOJH 3aABAAI0YOr0, ALJIO NpPaBHE HE iCTHYE.

[IporaBHO TEOpHA 2aABIEHA OTJAAA6 CA BHKIKYHO HA BEMOIH
000pOTy CyCHLIBHOrO, TOMY JKajae, 1106w KoMKAHI OyB sBA3AHUI
¢BOGI0 3aABOI0 (€3 OrJAAy Ha ce, Ym OHA CHpPaBJI BiAMOBiZa& BOAH
3aABJAKOYOT0, YH HI

Opnnave aml OfHA aHi Apyra Teopus He BiJNOBIZae BHMOTAM
CUpPABeAJHBOCTH ; TEOPHA JOIMATY BOJi Mae HA Ol BHRJIOYHO 3a-
ABAAIYOr0, 4 TEOPHA 3afBNEHA BHKJIOYHO APYroro KOHTPAreHTa ;
npoTe 3aZAa4ni0 3aKOHOZATCTBA 6CTh Y3IMIAAHHTH JIOJCKI HOXHOKH,
1a BRAOPATH NOCEPeJHY AOPOTY MisK TEOPHEI0 JOIMATy BOJI a Teo-
PHEI0 3aHBJIECHA.

Obaitauuiine nopaso eerh xer ESoyny npaBoM 060poTy Cy-
CHIJBHOTO, TOMY BHXOJHTH 3aCAJHHYO i3 TEOpHi 3adBJEHH, MO 6CTH
30yp0BaHAa H4 J10Bipl0, AKe MOKJIajae OJAWH KOHTPATEHT B 3aiBY
Apyroro. Auze i TyT HeBHI yCTYLKH HAa KOPHCTH TEOopHi Aormary
BOJI1 € MOYKIMBI i1 Hepas MoajaHi,
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Hayry npo Buaue Boai ii sagsaess Boal na o6airammiini
YMOBH Tpakrye aserp. K, 3. B §§ 869 - 877, Bakom mogae upasui
BUMOTH BOJI il 3adBJeHs BOJI il TOBOPHTE (PO PO3AYEY MizK BOINIO
a 3aABJEHEM BOJI il UPaBHI HACHIAKH cel posayes npn o6xaira-
IHHHEX yMOBaXx.

II. Boxsa xourpareutie mycurs 6ytn (§ 869 km. 3.):

1) eBoGigna (frei), smaunts, OHA HE MoKe MONArATH HA
Takili 3BEPXHIil NPNYHAL, AKA CHOHYKYE KOHTPAIEHTA 10 N E€BHOT O
3A4BJICHA, TAK L{0 ce 3aABNEHE He OyJ0-0 HACTYUHA0, HAROAH-OH
He Oyno cei 3BEPXHOI NPHYHHH.

Bpak cpodozu Boai Moske maTH PisKHY npuunHy :

a) Koan KOHTparemta npHHEBOJEHO 0 3afABJEHS MeXAaHi-
9HHM (abo abconroTHuy) npumy com (vis absoluta), mo Buriwo-
4aB ieTHOBaHE BOMI, ToAI Te, MmO BiH 3asaBuB, npejcTaBade ¢
BIpaBAl Ha 3BePX AK 3adABIEHE BOAI, aJe B CYTH DiuH He € Baa-
raai akrom soai. Ilo wonosir poGare nix Bmamrom Takoro mpu-
mMycy, poGuTh MeXaHIYHO, HEHaYe MallnHa, 60 B 40J0BiNl He Bij-
OyBae cd ToAi ceii MEeAXiYHHI nporee, o HOTo 30B€MO XOTIHEM
(das Wollen) a6o soamio (der Wille). Jle nema wxagnoi eprigo-
MOCTH AIIaHd, HEMA BOJI, a Jle HeMa B3aralii BOXAi, HE MOKe OyTH
becigu o ymosi, g0 rorpoi Tpeba srifgHoi BOAT 060X KOHTparentis,
Ce caigye y:xe 3 saraabHOrO MOHATA YMOBH, 0e3 OrISAY Ha 10-
cranosy § 869 ku. 3.

6) Ilpamye moxe Gyra ozmark memxigyumii (vis compul-
siva), Ta BiH He BHEZOYAE icTHOBaHA Boal., Mumo Takoro npumycy
ATNae NPHHEBOJGHHI CBBiZOMO, i JilicHO BiAOyBae ca4 B HiM ceii
ucHxigmmii uponee, mo Hasupae ¢d xorimem (tamen coactus vo-
lnit). Tyr Boaa itoro me ¢ csobigna it npoTe 3akom NPHBA3YE A0
¢ero aHopMaJbHi NpaBHI HACHIZEH.

B) Bpemri Boaa e mecsobigna nacaigrom o6maay (dolus).

Ilpo Buzne memxiuworo npumycy it o6many Ha obaitanmiiai
Bi/\HOCHHH ICTHYIOTH noApi6Hi mocranoBn — o gim nisaiiime (sub
V—VII).

2) Boaa mycurs 6yt cepiiosmua (ernstlich), smaunrs, 3 el
MyCHTH CAIAYBATH, MO 3aABAAOYHI Xoye GyTH cupaBAl 3BA3aHNIN,
W0 X04e B JlaHIM cayya cupasAi 3apajIKyBarH CBOEK BOJHIO.
Kpim cero mycaTs BonA IPEACTABAATH CH CEPHOZHOW TAKOXK HA
3BepX, 3HAYHTHL AAA TPETHX O0ci6, mo AIAA0Ts B AOBipIO 70 3a-
asnenol Boxai. Ilpm poasasni cero nmraHA MyCHTH OTKe IIPaBoO
3BEPTATH YBATY He JHII HA Cy(EKTHBHHII HAMIp 3aABIAIYOr0, aje

i

Arcrp. npaso obaifamwiine. 32
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TAE0XK Ha OesneudicTs 060pory ¥ ZoBipe Tpernx ocié. Oremm go-
XOAHTE CA 20 TAKHX BHCJIZIB :

a) XT0Ch 3adBJASE CYNPOTHB APYLOro CBOK BOJIO, A7 I 0-
TAHHO HE X09e Cero, Mo 3adABJde: BiH 3aABAAE CHhB1iJ0M 0, IO
moes xoue, xoua cero nexove. Ce 6 1.88. TalfiHe 3acTepesKeHe
(reservatio mentalis). Ono B upasi e mae miakoi eriiiocra,
60 BupaBal 3i CTOPOHH 3aABAAIYOr0 HEMa [OBHOI CEPHOSHOCTH
BOJI, ajxe BiH caM ChBIAOMO il HAPOYHO BHEOHYE HA 3BEPX BCindki
I030PH €epPii03HOCTH, TAK IO HIXTO 3 TPETHX 0Ci0 HC B cwJl Bij-
KPHTH, 0 BiH HE X0Ye Cero, aJe KOKJAHil MyCHTs 3 IIOBHHM 70
BipeM BiAHOCHTH ¢A 20 Toro, mo saasrene. Tomy HiXTO HE MOKe
HORTHEYBATH €4 A4 €€, HEMOB BiH B XBHAH B3aKJII0YEHA YMOBH
y HyTpi HE XOTiB TOrO, W0 BAABHB LiTEOM CLBiOMO, — 00 TaiiHe
3aCTEPEIKCHE €CTH YHCTO BHYTPIUIHAM IPOLECOM, U0 yCyBae ci
3BHYAHHO 3 OiJ BEAKOro AOKA3y, Ta BIpOYiM dYepes HOro yarusd-
JIHEHE BCAKHI UPABHHN 000DPOT CTaB-0H HEMOKAABAM, TAK AK KO-
Auil Mir-Om BHMOBUTH CA BiJ CIIOBHEHA yMOBH OMIiCHSA THM, IO —
MOBJAAB — BiH B XBHJH B3aKJI0Y€HA YMOBH HE XOTIB TOr0, 10
32ABWB CHBIZIOMO. 3 TOro CAiAye, W0 TAiiHE 3aCTEPEIKEHE HE MAE
BIIJINBY HA HEBARHICTH YMOBH, H X04 YMOBa He Biguosifae raii-
HOMY 3aCTEepesKeHI0, 6CTh BAIKHA.

Jlaur Topl, KOJAH APYrHi KOHTDArEHT 3 AKHX-TO NPHYHH 3HAB
PO TAaiiHE 3aCTEPeKEHE 3AABIAIYOr0, YMOBA CYUPOTHB HBOIO € He-
BASKHA,

6) Ynmamno enigye ywxe 3 camoro saspieHs, ado is o6crasam,
cepey ARHX HOrO BJ0KEHO, 0 OHO HE € Cepilo3He, 3HAYNTH, HE
BiZNOBifa6 AlHCHIH BOJH 3aABIAI0YOTO; TYT HAJEKATH NP. BCAKI
3afBJeHd B KaprTi, AA4 NOyYeHA NPH HABEAEHI
NpEMipiB, Hpu TeaTpalbHHX BHCTABAX i T H Yixe
UpH 3BHYAUHIN yBasi MOXKHA BHATH, IO TAKI 3adBJEHA HE € BH-
CEa30M CepiiosHol BOAI, TA HIXTO He NOBHHEH CYMHIBATH €, W0
MiZK 3aABJAEHEM BOJMI A NPABANBOI BOJHI0 € 0YEBHJHA PIKHAIA.

[Ipu raitmim sacrepeskeHI0 8HAE HPO CKO PIMHHIO JHIT OXHA
CTOPOHA, IMEHHO CaM 3aABJAKYAN, a HIXTO Tpermii Bigragarn il
 HE MOJKe — TYT HABINAKH TOTA DIKHHIA I[OBHHHA OyTH B3BiCHA
TAK0 Apyrifi eroponi, Ta Baaraai ko:xpomy. Tomy roaw it gpyra
CTOPOHA IIOBHHHA BHATH, L0 3aABAAOYHI in concreto He sapapxKye
CBOGK) BOJHIO 1PO Te, alH NpPHHATH Ha ce6e 3000BA3aHE, TO
i He mMo:ke Oyt Gecifn Mpo 3aKJWYEHE YMOBH. XTO MHAMO TOTrO
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0epe Ha cepiio Taki 3agBieHA, MYCHTh HPHINCATH Ce CBOIii Hey-
Ba3l i NOHOCHTH HACHIZKH CBOG1 HOXHORMN.

B) B nmosmemim cayyaro piskHENA MiZK BOJIHIO Ta 3adBJEHEM
Boal Gyna ouyeBHAHA — /A BCYX OYEBHAHA; aje Jyd4ae ¢#H, 1[0
ed PIKHHLA He € BUPABAI 1PO cefe HariajHa, aze caMi EOHTpa-
renTd ii sHaforh. KOHTparewTH noposymiBaioTh ¢a Mim c000i0 i Ha
miZeraBi TOro B3aIMHOIO IOPOBYMiHA BaKIOYAIOTH BIATAK Mik
c06010 yMOBY, 10 HE BiANOBiZae IX BOJMH: OHH B3HAWTH AO6peE, 1O
cero He XO0YyTh, alJe HAPOYHO B3AABAAIOTH U[0 HHNIOrO, abH HAa
3BepX BHJABANO €A, MOB-TO OHH TaKy yMOBY Mi# 060K cupasjl
sagaounan. Take moseleHe Ha3WBAaE ¢A CHMY AN H 6K (Simu-
lation, Scheingeschiift).

Tyr tpeda sigpiskeurn Bi yMOBH: nepuma yMoBa, W0 € BH-
CI0BOM iX npasauBoi Boal, 60 mONAraE Ha B3AIMBIM HOpPO3yMiHIO —
ce ymosa 3agkpnra (dissimuliertes Geschift), a gani gpyra ymosa,
MO BHKJHKYE HA 3BEPX HO30DH iCTHYHOYOI 3rofim — ce H03ipHa
ymosa (simuliertes Geschaft).

[Tlo-z0 nosipHoi yMOBH, TO 19 KOHTPATLEHTIB OHA
HeBaiKHa, 00 iX BOJA He Oyaa cepiio3ma, OHH CHBiZOMO 3a9BHIH
HE TO, W0 XOTiNH, IPOTE KAJeH 3 HAX HE 6 3000BABAHMIL,

[losipaa ymoBa Moke 0OJHAK MaTH 3HAYiHE CYOPOTHB TPET H X
0€i0. if T0 B ZBOX HANPAMAX :

@) Tperi 0colH MOMKYTh OCHOPIOBATH BAKHICTH TAKHX YMOB,
0 CRiZBEO X mpaBHi iHTepecH € uepes Te ymrozsxeni. Ce mpaso
upusHae im T. 38. 3akoH npo ocnopene (Anfechtungsgesetz) s 16.
mapra 1884 u. 36 B. 3. z.

f) Ane HaBuakH MOKE JYYHTH €4, 40 TPETi 0COGH 3AKJIIO-
9alTh B I0BHIM J0BIpI0 yMOBH, KOTPHX BAaJKHICTH 1 BaCHIJKH 3a-
J€KATh Bifi BAjKHOCTH MO3ipHOI yMoBH'); TOAI MalOTh OHH HpPaBO
JRAZATH BiJl KOHTDAI@HTIB OBHOIO YZOBOJEHHA IIKOAH, AKY HOHECIH
(§ 869 i. f.).

IIpo npasmy cyasdy sarpurtol ymosu craHosuth § 916
kH. 3. Cranisanma cel mocTaHoBw HesAcHA, 60 HA UEPMHH MOIIAJ
MOKHA-0H HaBiTH AyMaTH, IO BIIHOCHTE CA A0 103ipHOI, & HE A0

') Mp. Tpera ocoba uwabysae Bif MWiBKM APYroro HegBMEUMICTH, AKY 11 Yo-
J0BiK BifeTynmB Ha DifcTaBi MOAPYRHOI YyMOBH — Ta BIATAK NOKA3YE CH, IO CH
YMOBa nOApy®H& OyJa TiTLRM IOBIpHO 3akii09eHa, mO0H 0XOPOHATA HEJBHAEHMICTH
Bijl HAMOpY BipuTeJiB Y0JOBiEA.
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BAKPHTOI yMOBH, KOTPA — #AK 3BICHO — € HeBaXKHA; axe caM
amier § 916 Brasye ma Te 1m0 Mae Ha rajnl 3aKpPHTY YMOBY,
3HAYATD TOTY, AKY KOHTDAEHTH BaRTIOYNIH TAHHO 33 B3ATMHHM
HOpO3YMiHEM. 3aKpHTA YMOBA OCYASKYE €A HicAs THX HOCTAHOB,
ARMM nigaaraé nieas epoei cyrn. Koam np. sagom pumarae zo
BAZKHOCTH NEBHOI ®0pMH, a Tol ®0pMH HE OyJA0 OPH 3aKJIOYEHIO
AOTHYHOI yMOBH, TO OH& HeBasKHa; ado koau e contra bonos
mores ado NPaRHO HEL03BONEHA, TO TAK0XK HepakHa. Hakoau
OJ|HAY€ B3AKPHTA YMOBA BiIOBIAAE TO CBOTH CYTH BCAKHM BHMODAM
BA/KHOCTH, TO MYCHTH OYTH BajKHA il KOHTPATEHTH MOXKYTh HA i
3MICT HORJHKYBATHCH, TAK AK OHA 6 BHCAIJOM ix AliicHoi cepiioaHol
Boai, —

TI1. Rpfm HOBHCINHX BHMOI' IIO-70 BOJAI, mogae § 869 kH. 3.
TaKoX BEMOrM 3adBaeHA Boai. Oco oHu:

1) Bassaene Boai mycurs Gyrm osHadene (bestimmt);
TOMY HEBAXHA €CTH YMOBA, KOJIH 3aABIEHE .BOJAI HACTYIHJIO B TAK
3araJbHAX BHCJIOBAX, IO IOAI B3araJjl mi3HATH, AKa € crpaBai
BOAA KoHTparedra. fk Boxa me Gyaa 30BCIM BHPAsHO O3HAYEHA,
T0 € 3a/aUHi0 iHTEpUpeTranni BUKasaTH, AKa OyJa BOJAA KOHTPA-
reuta; JomepBa TOAI, KOJAH B A0po3i inrepuperanni He MO HpuitTh
70 TEBHOrO BHEIIZY, YMOBA CTAG HEBAIKHOL.

Z) Baasaene Boai mycnts OytH 3poaymiae (verstindlich),
moés Apyruif KOHTparedT OyB B cuai (€3 IPYAHOCTH PO3mi-
3HaTH, AKA 6 CHOpPaBAl BOJA 3agBagrodoro. Ilix Tum srasgom mo-
Marae TaKo:K iHTEpuperannsd, 31, ANCHO3ANUINI I0CTAHOBH 3aKOHA,
T KOJH OHU HE MPHBEAYTH /10 HiAKOrO BHCAILY, YMOBA € HEBAKHA,

Ane x04 ymoBa 3aJNd HE3PO3YMiNOCTH € HEBAMWKHA, MOKE
cepesl JaHHX OGCTABHH MOBCTATH 000BA30K [0 [OBEDHEHA UIKOJH.
IIpo ce cramosmrs § 869 i. I, mo XTO NpH ymosi y:KuBa& HE3PO-
3ymMilEX a00 HEACHHX ¢J]is, alH BHKOPHCTATH CBOI'0 CHIBKOHTpPA-
UeHTa, MYCHTHh HOMY 3BepHYTH Iiny mrogy. Toro yAoBoaene mKoxn
ob6ifimae damnum emergens, lucrum cessans, sri. T. 3B. ,3HECEHE
nanecenol obupn“ (Tilgung der verursachten Beleidigung) (§ 1323
KH. 3.), 00 NPHYHHOI HoBepHeHs mroAH & dolus Toro, mo nocayrye
¢l HEACHHMH CJOBAMH,

Aze i B TaKHX eJayuadx, KOJH KOHTPAUEHT 6ez HIAROro 31010
HAMipPy YKHBa® HE3DOYMINHX cniB 1 uepes Te UPHYHHAE CH 10
HEBAXKHOCTH YMOBH, MYCHTH /pyromy KOHTPAUEHTOBH HOBEpPHYTH
mMKoAy, TinbKH He Oinpme Ak damnum emergens, 60 8 Ayxa Ha-
1Oro 3aK0HA, rOJ0OBHO-K 3 [OCTAHOB PO BIJHB HOXuOKH HA 00.i-
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1anuiiHi BiHOCHHE CHiZye, W0 HACAIAKH TAKOI0 MOBEAEHA HOHO-
CMTH TOW, BiZf KO0 OHO BHIIIJIO, & He APYIHil KOHTPAareHT. —

Ilo caosam mamoro zarona (§ 863 kH. 8.) 3agBIeHE BOJAL
MoKe HACTynaTd ado BHpasHO abo mMoBwyrm B rim sraapl
Halll 32KOH HOCTYUAE 3a CEH0 TEOPHEI, W0 ALIHTH 3adABJeHd BOJ
B Mipy cero, yn HACTYHNAITh 4Yepes IEBHi 3aralbHO NPHHATI 3HAKA,
4@ 4epes HHII AlTaHd.

Bupasue saasaene Boai (ausdrickliche Wi'llenser-
klirung) — ce take safBIeHE, [0 HKON0 3aABNAOYHI YIKHBAE
3HARIB, M0 AK a3 B IIOJEHHIM KHTI [0 TOrO INpH3HAYEHI, abu
IpH 3a8BJACHAX HAMH NOCIYLYBATH CA; TYT HAJIEKHTH 3aABJEHE
CJII0BOM, NHCHMOM, Yepes Tejerpad, TENEDOH, JAani 3adBlIEHE depes
NeBHi PyXH Np. OpATAEHEHE 200 3a0epeYeHe rOJM0BOK H T H.

Ane RpiM cero MOKHA BOJIO CBOKO 3afBIATH J1JaMH, KOIH
3 Himoro mosejeHd AKOICH 0CO0H BHXOJHTH, L0 OHA Yepes Te XO-
Tina 3adBATH NeBHY Boaio. Tyr — yuuTh ¢d Teopus, a arIeOTye
il aBCTp. 3aKOH — 3afABJeHE HacTynae Hesaye Mosuru — (still-
schweigende Willenserklarung), 60 omo me caizye Gesmocepejno
i3 3aralbHO B 000pOTI CyCHINBHIM NPHEATHX 3HAKIB, ajJe BOJIO
'xoarparenra Tpe6a posnisHATH 3 HOTO MOBeJeHA, Tpeda A0rajari
¢g 3 WOro Aix; TOMYy HA3HBAEMO I1X 3740rag0uHumMH (KOH-
gawgenrnumn) pginamu (schlissige, concludente Handlun-
gen) Y). Baarazni mopefiene KOHTpareHTra MyCHTs OyTH Take, 1mo0m
cepej AaHHX 00GCTABHH HE NiJJAraN0 HIAKOMY CYMHIBOBH, IO BiH
X04€ 3a4BHTH BOJIO, i AKY BONW BiH xoue sadrutH (§ 863 i. [)-

IloBremuii MOALN 3aABIeHA BOAT HA BHpa3HEe H MOBYyuE 3a-
KHHYyJa OfjHa4Ye HOBilima Teopud, 60 HE JacTh ¢4 JAbOTIYHO Iepe-
pecrn (i Tag: T. 3B. ,BHPasHE® BaHABIEHE BOJI MOKE HACTYNHTH
MOBYKH Tp. Yeped HPHTAKHEHE I0J0BOI, a 3 JAPYLroro 00oky ,MoB-
yyge“ yepes cmosa), Ta BOPOYIM 0 Hel HE BAXKE €A KAJHA Ba-
calHiua PIKHHLNA MO0-J0 MPABHHX HACKIARIB — axe mpo Te Ceil
OAIM Mae B aBCTp. Hmp. OPABHY CAHRIHIO B JCHIKHX IIPAKTHYHHX

1) B camin 3aRoH1 cTpidaemMo MOfeRyfu CIydal 3A0TAJOYHOTO 3aABIEHH BOAL,
up. B § 467 ku, 8. 8 8BOpOTY 3acTABY JOBEHMKOBH depes BipETeA: BHOCHTE CH
Ha 3BiIbHEHE 8 mpaBa sacTaBy; B §§ 724, 725 En. 8, fe 8 HeBHOTO TOBejeHH
BHOCHTE CH H& Bijgiug abo jampme icraosane xsraty; B § 1247 ma. 3., korpmii
M. B. CTAHOBATH, WO CTpOi, fopori kamini i mmmi ninml pidm, Al 90MOBIK pae

&

cBoiil miuni, rpeba pBamaTH 84 AapoBaBHi — i T. K.
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sunazkax, up. B §§ 901, 907 kn. 3., ge :xapgae ca- upamo ,BH-
PasHOro® 3aABACHA BOJI, a /0 03HAYEHN CEI'0 KOHEYHA TAKA iHTEp-
uperanng, gy nogae § 863,

Bsaraal sasBaeme Boai moxke HACTYNHTH TiAbKE uepes Taki
Alaans, Aki niens eycuinbaux Hopm oGopory cyrs Ges-
IepeYHHM BHCAOBOM HeBHO1 Boml. Tum uwmHom Mmoxe i cama
MoBYaHEA Oyt Opo cede BHCKA3OM NEBHOI BOAI, TiABKH HE
3aBCICZIH € OPABJOI0, IO Ka¥ke JATHHBCRA MOCJAOBHIA: qui tacet,
consentire videtur, Cepes nmamux o6craBum MOKE MOBYAHEA 6yTH
CHPABAI A0Ka30M UPHBBOJEHA a60 3r0AH, aJe B HHIIHX BHOIAAKAX
MOKE TAKOMK 030AYATH 3aIEPEYeHE. YChO BaJEKATH BIJ AAHHX
oOcTaBHH 1 BiZl TOro, AKe 3HAYIHE B JAHIM CAYYAK HPUEIAZAE 710
MOBYAHKH 000poT cyeninpHuil. YuMano cam 3aKOH BHCKa3ye cd
upo 3Havine mopuankm, np. 8 §§ 1114, 1238 ku. 3. i ap. MosyaHe
€CTH 3afABOI0 BrOAH. —

Konu miens noraspais, npuHATEX 3araiasHo B 060poTi cyemins-
HIM, AKech AINAHE 6 Y3HAHE BHCJAOBOM IMEBHOI BOJI, TO Ceii, 10
OiNPHEANAE ce AINAHE, MYCHTb YHCAHTH CH 3 THM, 0 4Yepes Te
3asBJIfA6 TARY BOJIO; TOMYy AK HE X04e 3aABHTH cei BOJI, MYCHTH
sacrepeun ca. Take sacrepemene (Vorbehalt, Verwahrung)
€CTH OZAHOCTOPONHIM AINOM OPABHAM, i 3aABAAI0YAH MOXKE HHM
MOCHAYIYBaTHCh y BeiX BHUIAJAKAX, W0 HE 6 YCyHEeHi 3 mij loro
UPHBATHOT AnHCHO3ALHIY).

IV. Jlo cyrs ymoBm HamesmuTh 31ijHe 3adBAeHE BOAI 060X
kouTparentis (consensus). Ilpore B § 869 unraemo kpim nosme-
UIAX BHMOT BaXKHOCTH YMOBH II0CTAHOBY, 1[0 YMOBA HE MOKE iCTHY-
BATH, ,HAKOJIH NPUHATE HACTYNHJO IiJ HHIIEMH [I0CTAHOBAMH, YHM
npupedene“. Ca nocramosa BEasye HA aHOMAZN, 3BicHy B npasi
mig Hassow memopoaymima (Missverstindnis, dissensus). Ce

') Ymwano ayyac o, m[0 mesHe moBejgene Momo in abstracto mrasysartm
TiABKE Ha OJHY BOLJIO, TaK IO B8 ropa € BHRIOYeHe, 1{00H KOBTPAreHT XOTIB
mwo ugmoro, Ip. xro maliwme nomemrsane mieauno it no ymamei micaus gaxbme
Meuirag, To ce € T. 3B. relocatio tacita, 8 woro cxigye, wo Bim OPOJOBEYE YMOBY
Ha paxbwni aieaus (§ 1114 wu. 8.); xTO BaMOBME Hpali0, MYCHTH 3a HIO 3amaa-
TBTH, X04-0m 0 miardo He ymosuB ca (§ 1152 xm. z.). Ilporue cero me mome
Oyrn miaroro mpotecry. Ilopi6mo mp. B rakiv BEnagky, AE XTOCH NpRATIoR A0
pecraBpanui il samajar crpaB, Ta Bifrak XoriB Big mrarai Bunpyrum CH THM, 10
He yrogus ¢ O NiHy.
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e Opak 3rozu Mik HUDOTHBHHMH B3afBJEHAMH BOAI KOHTPALEHTIB,
X09 IM 37ja€ €d, mo iX saABAGHA TOAATH cd 3 COGOI0.

Henmoposymine mae Bupasai xmnbmy nigerasy, axe roai ioro
i3 3a TOro craBiATH Ha PiBHI 3 MOXHOKOI0 (error) B TexuigHiM
posyminwo. Ilpm memoposyminto Hema pikEENi Mix BoIHK a 3a-
ABNEHEM BOJAI — 60 3adBJIEHE ROIK/JOTO KOHTPArEHTZ 3 OCiGHA
BiiOBIf A€ I[iAKOBUTO {ioro BJACHIH BOAH -— TIABKH BOJA i 3a-
ABJEHE BOJAI OJHOr0 HE TOJUTH CA 3 BOMHI il 3aABIEHEM BOJI
ApYToro, Ta HEMA IpoTe AiiicHOl 3roAu, JHUI 03ipHA 3roja. fena
piY, W0 HEMOPU3YMiHRE MYCHTH BIAHOCHTH € /{0 CY LHHX TOYOK
yMoBH, 00 KOJH OHO JOTOPKAE TiAbKH HECYN[HHX TOYOK, TO YMOBA
6 BasKHA, JHII HECYUHI TOYKH, INO-70 SKHX HEMa MHOPO3YMiHd,
Tpeba BiANiAETH BiA sakM04eHOl yMOBH. 3ajad HENOpo3yMiHA
YMOBA HE ieTHY6 # TOMY Ha HENOPOBYMiHE MOMKYTh MOKJIAKYBATH
¢d yce o0i cTOpoHH, HE AK UPH HOXHOWI TIABKE OfHA_ CTOPOHA,
a jani sajag HENoposyMiHa MOMKHA JOXOAHTH CBOIX npas 6es ya-
coBoro obmesxxkena § 1487 kH. 3., drdi DpUMIHIOE cA 0 MOXHOKH,
HE [0 HEeNnoposymiHd.

Iline npasHe BigHOmeHE, WO MOBCTAE 3 HENOPO3YMIHA, OCHO-
Byé ¢ B aBerp, np. Ha § 869 (me ma §§ 871 i z.). A saaBide X,
B sasBnge y, azme xou iX sadBJeHA CHOYHBAIOTH HA PIEHHX Hij-
CTaBax, 37ae €A iM, MO OHH TOAATH €4, Ta HoNepBa nisuiiime uo-
Kasyech Hesroza. PikaAna 000X 3adR MyenaTs 6yTH 00GETHBHA,
Ailicra, — ne anmr cy6exrEBHa (verb.: ,erfolgt die Annahme
unter andern Bestimmungen, als unter welchen das Versprechen
geschehen ist®).

Tara o6erTHBHA PiKHHIA B 3adBaX 000X KOHTPATEHTIB J1y4ae
ca pyske pizro. Tpebéa cupasal HeaBauaiiHol KOMIATKALEI 06CTABHH
a00 HeOrJAZHOCTH 000X CTOpiH, a6l BHEJAHRATH MHMO 006KTHBHOI
piskHHI) 3adB y o6ox Bipy B koucese. IIp. oda rourpareurs He
RouyBaoTh Zobpe H X0Y IX 3adBJeHA HACTYIMWIH TOJ0CHO, 34aBAJI0
cs iM, MO TOAATH €A, KOJAR cupasAi He Gyao 3rofu. A npeiraazas
IHCEMEeHHY o®epry, B akili mogas, wo mp. 3a 1 kg kagae 18 K,
aze uneno 18 ¢ mepmpasHo Hamucase, tTa b wnrae ioro gk 13 i Ha
Till migeraBi aKNenTys o®epry ; B BiANOBiZH II0Za€ BiH, IO TOAHTDH
ca mo 13 K sa 1 kg, mo 3unosa A unrae gk 18 K i 3gae ca fomy,
mo f#0ro oeepra npEHATA — W T. I

B Takux BHOaJKAX KOHCEHC KOHTPArEHTIB 6 TIIBKH NO3ipHHI,
TOMY yMOBa HE MOKe 3ajid HemoposyMina moscrartd. Hesaskmicrs
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cel YMOBH €CTH 68331‘.7[}]11!{21, KOK/Ja CTOPpOHA MOKe KajaTd yHe-
BaSKHEHA YMOBH.

Ilanyroga Teopnsa poGHTH OZHAK BHIMOK NPH HEIOPO3YMiHAX
mo-A0 ceixproctn'). o muenn cei Teopui Tpeda Tyr Bijpi-
JRHATH OHOCTOPOHHI yMOBH i oSocroponHi ymosu. Ilpm o pgHoO0-
CTOPOHHHX YMOBAaX HENOPO3YMiHE 1I0-/I0 CRiABKOCTH HE Mae
HACHIALY HEBAKHOCTH, TIADKH JOBKHHE M6 000BH30E 3alLIATHTH
menmy cymy. Ilpm o6ocropomnnx smosa Tpeda BiapiauTH,
XTO Mae Ha rajll BHCIIY CYMYy, YH NDHPIKAOYHIT, Y0 OPUHMAOYRIL
flg mpupiraroumit mae Ha rajui BECIYy CyMy, a4 NPHAMAIOYHIl
HH3ULY, TO MHMO HENOpO3yMind yMoBa € Ba’KHA, aJe NPHPIKAI0UHii
Mae 000BA30K 3AlJaTHTH HH3MY CYMY; ajJe #E NPHPIKA0YHii
XOTiB BANJATHTH MEHILLY CYMY, X04 HPHIIMAIYOMY 34aBATACH BACIIA
cyma, TO yMOBa € HEBa/KHA.

Opuaue TOoTi BHEATAH NAHY0Y0T TEOPHI HE MAKTh B 3AKOM]
peanpHOl HijicTaBH, Ta He & BHEAIAOM Japorignoil koHeunocry. [Ipore
Yy BCIX HOBHCIUMX BHNAAEAX YMOBA MyCHTh GYTH HEBAKHA, Ta Ce
OJHAK HE NEPeIRaj/Kae KOHTPAICHTAM [0 0 CKIABKOCTH HA HOBO
Mopo3yMiTH cd. Ane TOAI MOBCTAG HOBA YMOBa, HA OCHOBI HOBOTO
HOpPO3YMIHA., —

Tar ganzero carae noeramosa § 869 kn. 3. Oguar vacriiime
AYYAIOTh i TARl HENOPOBYMiHA, WO HOXArAOTH HE HA 00EKTHBHIL,
are na cy6erTHBHIN pimaungn obocropounux sass. Tyr mane-
JKATH TOJOBHO /(B4 POAN HEI0PO3yMiHS :

1) BasgBa 0JHOTO KOHTPAIEHTA TOJHTH € HA 3BEPX 3 3AABOIO
APYIOr0 KOHTPATGHTA, — TAK 10 00EKTHBHO HEMA Helnoposyming
10-70 3aABH 060X KOHTpPAarenTiB, — OJHAK HEIOPO3YMiHE JEeHTH
y TiM, mo co 3assy posymis A Tag, a B imakme. Henoposymine
CAIAYE TYT 3 CYOEKTHBHO PiFKHOIO HONJIA1y 060X KOHTPArEHTIB Ha
arizii aaaBu?),

2) KourparenTn 3akJ09Al0OTL YMOBY Tak, mO JHII OAHH
3 HHX CTABHTH O®EPTy, a /APYrBil TIALKR NPHTARYE, ade BijTak

') Ip. A sansase, mo xode 12 K., B rogare ¢a na 10 K., ma oba Kyna-
K0T, W0 Wij STAAZOM 9HCIA OHE 3 €060 MOrogmin cf

*) Tp. xrocs samosxae B Hapopmiit Toprosam y Jssosi 3 ¢ynrn wap, ma-
oun upm Tis & ragul aBerpaiferi gynrm. Ase Hapogma Toprosam wmae y cele
fpynToBi maurm pocuilckoro gaw wicka pocmiickoi Barm, TA TOLUTH CH HA oepry,
ragaosy upo pocmiicki (yarm.
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NOKa3ye cd, HI0 OJHH pO3yMiB TOTY 3adBY TaK, & ApPYrHil
inakwme?),

B rarkux Bumageax He nioske OyTE OGecigm npo Gessraazuy
HeBaxKHieTs, 00 ceil HacaAi ok He BijUOBigae BuMOraM o6opoTy
cycuiabsoro. IoRHM-mo KOMAHE 3 KOHTPAIEHTIE Moke npo cede
BHMAIATH CHOBHEHA YMOBH B TOH Cmoci6, Ar i1 poaymis; KoJA
BiiTak HOro NPOTHBHHE IUPOTHE CEr0 HE NiJHOCHTH 3amiry i rogurh
cd ex post, To Bebo Jmmaecs B MOpAARY, i ymMoBa & criitna. Jam
T0Al, KOIH 00a KOHTDArEHTH KAJAWTh CUOBHEHS YMOBH 1O CBOTH
AyMI, Ta :KajZleH 3 HHX HE X09€ YCTYUHTH, TO YMOBA HE MoKe
MaTH HIAKOro yenixy, oHa nepecrae 06oBAsyBaTa?).

V. [lpmeryoaemo zo Haygm Upo BUANB NPHMYEY, HOXHOEN
it o6Many Ha oO0airanmiiHi BiAHOCHHH, 0JOBHO Ha BasKHIiCTH YMOB.
3aron Tpaktye npo ce s §§ 870 i z.

Beari sagsnena Boal uijg BUAHBOM upumycy, mOXHOKE ado
o0MaHy € aHOPMalbHi, NpOTe AOMAraloTh CA MOBHOI peipecHi
npagnol. Tora mpassa peupecus emoymsae B aBerp. up. odaira-
UuilniM Ha eniabEiE OpoBizmil Aymui, 60 3aKoH UPHBA3YE A0 THX
AHOPMAJBHAX 3248 JHII TOJAI AHOPMAaJbHi HacaiikH nOpasui,
0 CRiJbKO AHOPMAJBHHM € MHOBeAeHe mpuimatovoro. Komu
UpHIMAOYHii micad 0GEETHBHONO OCYAMKeHA H 4YeCTHOrO [OBEIeHs
Mir 3adBJEHE CBOTO CHIBEOHTPAreHTa (IPOTHBHHEA) BBAKATH 32
HODMAJTHHE i ¢aM He NPHYHHHB €A HIYEM 20 AlicHOI apoManii
(ce6-To npumesoseHa ad0 UOXHOKH CHIBKOHTPAreHTa), TO MHEMO
AHOPMAJbHOI 3aABH 31 CTOPOHH EOHTPAI'€HTA, YMOBA MA& HOPMAJbHI
HaCHIKH, MOB-O Gyna 30BCIM HPAaBHAbHO 3agAuena. B Takux
BAOAJARAX Hema upasroi penpecui. Jlomepsa ToAl. koxm upmiima-

) Xroes BmEaliMae momemkaHe {i cTaBIA€ mpE yMOBi HRyCh cyMY AR 4mHI,
na mo Hafivandnil rOAATH cA: PIRHALA AUl TOTA, 1O BuHafiwaoumii wag Ha ragni
YAHOI 82 4BepThpis, a HARWAKYAE YaHm 8a UiBpiK — 1 T. 1.

*) XTocs mafiwae up. y Bigam novemsane ma mepmim mosepei — simy
eTamy — ale He 8HAE capara, mo ca Kamemuna xae ,Hochparterre* it ,Mezza-
nin“, Tak mwo 7. 88, nepmait noepx & de facto Tpermw mosepxow. Mim Tam Baa-
CTATEIh RAMEHMII Mae Ha ragui Ce, MmO Big H4BNBAE NEpPUIAM MNBEPXOM —i 8 TOTO
crigye nemoposywine. Tyr wuafimamoanii wome gomaraTu en, abu Homy gaso wo-
memrane ma Hochparlerre¥ — it Rorm BJacTHTeIs He NPOTHBATE CH, YMOBA
# Bamua, Ta Halivawuuldl He wome MORIMRATHCh Ha Hemoposymine. Tax camo rTopi,
ROAW HailmMal0umil 8rogme en MemkaTH Ha T. 88. nepmiM, recte Tperim mosepei,
TOAL BAACTHTEAL MYCHTh HA ce srogurd ¢f. Jmm Hakoaw majeH 8 UAX He exoye
BIf CBOTO yCTYNMTH, YMOBR CTAE HEBUKOHAILHOK.

[+
5

Azerp. npesa obfailanaitne
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JOYHi 110BOJHB €A HEOPABUJIBHO CYIPOTHB CBOTO CHiBROHTPArEHTA,
it mpuHAB NpO Te HOr0 AHOPMANBHY 3aABY, TOAI 3aKOH BijCTyUae
Bijl DPABHABHUX HACHIIRIB B3ARJIYEHOT YMOBH, T4 BHCTYIAKTH Opa~-
KTHYHI HACATIKH aHOMANil B HOBHIM cbBiTai. Bueaigom cei sacaju
. ¢ Bel moApiéHi UOCTAHOBH NP0 YMOBH, 3aRAUEHI NiJ BOAHBOM

-

upHMyey, IOXHORH i 00MaHy.

VI. Ilpasay HOpMY Op0 BUJIHB UPHMY CY Ha 00JiranmiHi
pigaocumu mopae § 870 EH. 3.

Pamere np. rAApETe Ha Alla UPABHi, 3aRT0YEH] Wi OpH-
MycOM, 31 CTAHOBHCKA HPHHEBOJEHOTO i B 4ACTH 3 OMIAAY HA
nybangne Ro6po. '

Twagme aserp. up. Tyr oraapg wa ny6auuae go6po IINKOBATO
Biuazae, Ta npH 06AiranpiiAuX BiJHOCHHAX BBAXKAE €A TIIBKH HA
inTepecn o60ox ronrparentis. Tomy roal ckaszarm, mo gepes npumMyc
yMOBa WyCHTh OyTH BCe HEBAJKHA, ale HEBA'KHICTH YMOBH 3aie-
SKHTH Bil TOTO, YA NPHMYC BAXOAHTH BiJj CHiBROHTparenrta, 4 Bij
tperoi ocobn. Ha miM monarae roloBsa piskKHHNE Misk BIJIWBOM
upuMyey Ha obxiranmmitai ymMoBH, a BIJIHMBOM NPHMYCY Ha BasKHICTH
noapyska (impedimentum metus: § 55 k8. 3.), i Ha BaKHICTH 32~
pimang (§ 565 i. f.), 60 B THX ocraTHEX CIyYaAX NPHMIHIE €A
BUOBHI TEOPHA AOrMATy BOAL').

[Ipr obaitanmitREX yMmMoBax Tpeda BiApPIMHATH [BI MOKIN-
BOCTH :

1) Ipamye BEXOANTE Bij CHiBKOHTpATEHTA: BIH caM
IIPHHEBOJIKE CBONO KOHTPATeHTA /0 sakaodens ymopd. Haeaizgor
T0r0 € TAKHH, IO OPHHEBOJNEHH{i MOKe BBAKATH YMOBY 32 He-
erifigy (§ 870 km. 3.). Hecrifimicrs ¢ aum peaarusHa, 6o HA HIO
MOAe HORJAHKYBATH G4 TINBKA OJHA CTOPOHA KOHTPAKTOBA, T. 6.
npuresosennii®). Ilosepuene eius quod interest maeryumae mieas
saraJpHBX npasua (§§ 1323, 1331 ka. 3.).

Ilopnewi macaigen wopamyey (e. T. HecriiiHieTh i HOBepHeHs
IUKO/(H) BaJEKATH BOPABAl BiJl THX CAMHX BHMOI. aJ€ 3 HPABHOTO

1) IMlo-go repminoanorii, rosopmrs sakom & § 870 upo ,o6asy® (Furcht),
npu sapimanax (§ 560) ymupae TyT crora ,mpmmyc* (Zwang). Ogmo 1t gpyre
 oupasfase, 00 MOTHBOM A&HOPMAJBHOrO B8afBNeHs Boxi @ obapa (metus causa
gestum), age 3 gpyroro 60Ky uUpaBHa OXOpPOHA HACTYN4E€ HE 3afrd O00aBm, ale
sajan upmanyey. Maemo 7yr ma ragui nmemxiunmii npumye (vis compulsiva). |

#) lIpo npaeri macaigrm cei meBammocTH nop. sayry npo noxudry (mig VII),

Ly
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6ory oHm mpo cebe soBeim eamocriiimi. Bmpasal aywae eg, mo
NpHHEBONEHAH HE MAE H06iY yHEBAKHEHA YMOBH HifAKOl AanbuIol
WKOAH, aJé YAMAJO0 iCTHYye Taka BHCWA WKOAA, KOTPY NPHHERO-
_ZIeHHil Mae UPaBO KajaTH; A Ja’al MOXKE BiH Bee-TAKH YMOBY
yA€p®aTH B CHAI, a KAJATH TiABKH NOBEPHEHA eBEHTYANbHOI
KON H.

Opnave He BCINAKAA HCHXIYHHA UPHMYC 31 CTOPOHH CHIBKOH-
TpareHTa Maé TAKI HACHIKH IPABHI, BiH MYCHTH MaTH neBHi cBiii-
crea (mop. §§ 870, 55 Em. 3.): A

a) Ilpumye MyCHTh HACTYUHTH 4Y€pes DOI'PO3H:

6) ToTi mMOrposE MycaTh OyTH B CHAl BHKJIHKATH y KOHTpa-
renra obasy ; Tomy § 870 kajae B 0c06i NPHHEBOJEHOrO ,0 U P & B-
naHoi* o6aBu (gegrindete Furcht): ,metus qui cadat in con-
stantem virnm“ — kame IepKOBHE IIPABO.

[Ipore npuHEBOICHE HE MAE 31HX HACAIAKIB, KOJH 3arposKeHMUil
3HaB 400 mopEHeH OyB 3HATH, M0 HOTO [POTHBHHE HE BHEOHAE
CBOIX IOTPO3.

Yu in concreto 06aBa NPHHEBOJEHOI0 OyJa OUpaBJAHA, YH
Hi, pilae cyjud, He Ha OCHOBI OGEKTHBHOI, ane CYGEKTHBHOI
Mipm, 3 Orasgy Ha 0cofy 3arposKeHoro, Ha Horo ®ismusy Bjady

it inTenexryansnmii cran (,Leibes- und Gemiitsbeschaffenheit®)
Ta 3 OIIAAY HA BHCOTY i imoBipHicTh Hedesneunoctd (§ 55 EH. 3.).
Cyaus MyCHTH PO3PAAHYTH TOYHO OGCTABHHH JAaHOrO BH-
nagry (§ 870 ku. 8.) i npusagymarnce, 94 HOrpo3d, AKI BRUILIA
Bif Apyroro, GyJu TAE CHABHI T8 Heesneuni, M0 MOLJH CHPABAI
Y BarposKeHoro 1o iforo cyGerTHBHIN BAavi BHRIAKATH 00aBy, i MO
BiH TOMy pazme Mir piUIATH CA HA NOHEB)JIeHE 3adABIEHE BOJI,
yaM Ha 3arposkeHe fiomy Janxo. Bopowim piBHOAYIIHO, 9H XOAUTH
0 3arpPOKEHE IKATIO, 3OPOBJI, MaiiHy ad0 WHIDUM OPABHEM J0-
opam, 9u BIAHOCHTH ¢ 0e3NOCePeAHO N0 OCOGH €aMoro KOHTpa-
redra, 4d #oro pizHi.

B) § 870 Bmpasmo :kapae, wodm obaBa Oyaa 6esnpasHO
sugaAnEana (,ungerechte Furcht*). Buopasai ssarani me npa-
BUABHO € YsKBBATH 0OTPO3 Ba Te, adu Apyroro HPHHEBOJIHTH /0
aadBJIeHS BOJY, X0U-6H TO, N0 PPUSHTH NAB NPABO BHEOHATH CBOI
morposm, ane Taki morpos: mHe € GeanpasEumu uo Aymui § 870
k. 3. llo-1o HepaxmocTH mnoApy:xka abo sasimana (§§ 55, 565
i. f. KB, 3.) He CTABHTH 3aKOH BHMOrH O0€3NPABHOCTH, TOMY He-
BasKHICTe HacTynae e orasjy Ha c€e, YH TpusdAYnil MaB UPaso
BUKOHATH NOrposu, 44 Hi (Teopua pormary Boai). lHagme u0pu
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o6airamuitaAX sigomenax. Koam XTocs MaB npaBo ysKATH IEBHHX
OPpO3 CYUPOTHB APYroro, TO [OPPo3H MalH OpPABHY NiZCTABY
it TOMy Ba Tili 0OCHOBI He MOYKHA BBAIKATH YMOBY HEBAKHOW. AJe
ygMaso Gyfe Tara ymoBa TOMY Hepawda, 060 € cantra bonos mio-
res (§ 878 kH. 3.).

[Ipore mosxeMo0 crasaTd: MOrposu € GesupasHi,

@) KOJH 3arposkese JHX0 & HPO cebe GesnpasHe it

{#) Koanm BUPABAT MOTPO3H AOTOPRAIOTH CPEACTE NPABHO A03BO-
JeHHX (Ip. BHECEHE [03BY), aJe ycuix, 70 AROT0 OHH NPAMYIOTD,
¢ contra bonos mores!). —

2) Hpumye noxoxnrs uHe Big CIIBKOHTpATEHTA, aje BiJ
rperoi ocobn. Tyr npunesosenuii mome Bifg Tperoi ocodu,
KEOTPA BHKOHAaJa UpPHMYC, :KAJAATH HOBHOrO YZAO0BOJAEHA UiCAs
§ 874 EH. 3.; ane BiJi CHIBKOHTDATEHTA HE MOKE JKAZATH aHi YHE-
BAMKHCHA YDMOBN AHI HOBHOTO y0BOaeHdA. J[0 CHiBROBTPAreHTa MOKHA
CTABIATH TAKi :KAZAHA NI TOAT, AR 3aXOfATH 0COGJAMBIII HpH-
YHHH, il TaK:

a) KOJu CHIBKOHTPAIGHT 3HAB cam o upumyel it Ha ciii ocHOBi
BAKJIOYHB YMOBY, 260 KoAu GpPaB Mocepelny y4acrb B HPHHEBONEHIO
CBOr0 KOHTpareHTa (§ 875 KH. 38.) — TOAT HACTYHAWTH AHOPMAJbHI
HACAIAKY [IPaBHI, 3HAYATH Taki cami, Have-G BiH cam Oesmoce-
PEAHO NPHHEBOJHB KOHTPALEHTA J{0 YMOBH: HA KaJ4H6 NPHHEBO-
JEHOT0 yMOBA & HEBAXKHA, a KPIM Cero MoiKe BiH KajaTH LOBep-
HeHs eBeHTya/abHOl IKEoAH 00 muenn § 874 ru. 3. —

0) KOJH CHIBKOHTPArGHT HE 3HAB BUHpPABAI UPO HPHMYC, ane
cepej AaHUX ofcTaBUH 1OBHHeH Oy upo ce sHard. 60 mpaMyc
6ys ouesupanii (§§ 875, 876 ku 3.), T0 mycuth Bim HOHOCHTH yCi
3] HACAIAKH CBOrO TOBEAEHA, T. €. NPHHEBOAEGHMIl MOKE Bij HHOO
ajaTH YHEBAKHEHA YMOBH If NOBEpPHEHH EBEHTYAJbHOI MIEOMH.

Ilpu rim nparagyemo, wo npamye mycars maTi Taki cami
cpiiicra, Ak nojaso sueme (sub 1), —

') Hp. xroee sanoznyue ca y muga na 2000 K, ra ne mome voi CyMH Ha
sac sigra. Ilpo ce smse BipuTeas i B gens mIaTHOCTM NPUXOIUTE A0 FOBEHMKA
i game: sigkynm Big meue celf rogmmmax sa 100 K (xorpuii BAPT AejBH NONOBUAY),
00 ipakwe Buecy ceiiac nosus o miggane 2000 K. [Josmmur, OGonduch BREOHAHH
norposu, kKynye ceil rOjMBHAR 8a OsHaueny uiny, xou ii me norpefiye it xX04 ro-
TUHHAR JepBd n0oJoBmHy cei uTam Bapr. Cio yMORy MomHR Rigrar ocuopwsarh, {io

contra bonos mores,
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Jlo npaBHEX Kajamb, AKi NIEBYTH i3 UDUHEBOJEHS KORTpa-
reaTa 710 3aKJIYeHd YMOBH, IPHBA3YEe HAWl B3aKOH HAJI3BHYAIHE
safjapaene no mueanm § 1487 wu. 3. (e wuapssuuaiine 3ajzasHeHe
TpiBae 3 xira,

§ 1487 moceayryees caosom ,Forderung®, ra gepes re mop-
My6, W0 HE JHOI ©BeHTyaJbHe UPABO [0 YHEBAKHEHH YMOBH
(§ 870 xn. 8,), aze TaroxK KajgaHe yAoBoaena wroAn (§ 874 ku. 3.)
nigagarae rpuniraony sagasaenio. Oguage He BCi KajaHsd 3 OpH-
HEBOJIGH HOracapTbh mporarom 3 1it, 6o § 1487 eranosurs o6nme-
xeHe: ,wobei sich der andere vertragmachende Teil keiner List
schuldig gemacht hat*. Koxm ecuiBroHTparesr cam mUpHHEBOJHE
APYroro 20 sagJIYeHd YMOBH, TO Horo AllaHe € Bee HifcrynHe,
Ta 10 ioro croposi saxopurs dolus; B TariM BHDAaARY HeMa
3-1iTHOrO 3ajaBHeHs, aje 3puuaiime sazapmene. Tomy rtpeda Bij-
PIsKHUTH

1) lpumye Buxointr GesnocepesHo ado HocepejHo Bij cuis-
KOHTparesra, ado BiH 8HAE OPO Ce, 110 HOIO KOHTPATEHT ALIAE MiJ
IpUMyCcOM TPEeToi 0co6H; ToAl

a) MOKHA $KaJlaTH YHEBAKHEHA yMmMosu upordrom 30
a6o 40 xir, 3ajaBHeHE & 3BHYAHE,

0) MOKHA sKalaTH YAOBOJEHA WKOJH JAHUE Yepes
3 xira a tempore scientiae, 60 no mmeanm § 1489 ku. 3. BCAKI
AaaHd [0BEDHEHH UIKOJH [OTACATh B TPHAITHIM pedeHiy.

2) llpumye snxopuTh BiZf TpeTol 0co0H, aJe CHIBKOHTPAreHT
He (epe B HIN HIAKOI y4aceTH i IPO OPHMYC HE 3HAE, X049 HOBHHEH
sHary, Beari skagaund, ARl MOBCTAIOTE 3 TOrO0 UPHMYCY, — Tak
JKaJlaHe YHEBAMKHEHA YMOBH AK I[OBeDHEHH IIKOAH, TAE CYNPOTHB
CHIBROHTPAreHTa AK CYNPOTHE TPETHX OCI0, — MOracatTh HPOTArOM
3 mr (§ 1487 kn. 3.).

Ce TpuxiTHe 3alaBHEHE INANAIAE BAAJBHHM OCTAHOBAM PO
Haj3BuYaiiie 3ajJaBHeHe!). —

VII. Bakuuii BIOIHB Ha BOJK 0 3asBIEHE BOJI Maé U0-
xubra (Iertum, error). [lpo mpasmi macriges woxiGkn npm 06ai-
ranguiEEX ymoBax srazgyiors §§ 871- 877 ku. .

Aperp. Dp. HE HPHHANO TYT T. 3B. TEOPAi AOIMATY BOJI, 10
IIHAATE HA NOXHOKY #K Ha Heranuio BoJi i gomaraech saseiryi
HEBAIKHOCTH YMOBH, — ajle CTOITh 3aCaJHHY0 HA CTAHOBHCEY T. 38.

Y Hop. saxirten ga er. 181 i 4.
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Teopui saABIeHd ad0 TeOpHi AOBipA, 10 KJaaje TOJOBHHH TPUTHCK
Ha 3asdBJeHE BOJI if HA BIHONIEHE OAHOUO KOHTPATGHTA [0 32a-
dBaeHs Boai jgpyroro. Bszarani koskpmii KOHTpareHT Mae HPaBoO
BIIHOCHTH €A [0 3afdBH CBOrO CIIBKOHTDAIEHTA 3 [OBHHM JOBIDEM,
Ta RKOJH JALNAB CHPABAI B LOBHIM ZOBIDIO JO 3adABNEHST BOAI CBOTO
CHIBROHTPATEHTA, TO NPaBO HE YaraajHAe TOAl PIKHHII MiK 3a-
ABJIEHEM BOJA1 & BHYTPIIIHOK BOJHI0, T4 yMOBA JHIIAECH BAIKHOIO.
Ilpore rar camo, ax npm mpamyei (VI), Bizpixkede 3aroH, 4u 10-
4YEH 70 UOXHOKM BHHIIOB Bij CHIBKOHTparesTa, 91 Bij Tperol
ocoom.

1) louyun 20 nOXHOEM BHHINOB BiJl CIIIBROHTpAreHTa.
Toxi cropoHa HPOTHBHA, BBENEHa B Oy, MOMKe cepej AaHHX 00-
crapud (§ 871 km. 3.) KajaTH YHEBAMKHEHA YMOBH, a60 B HHIIHX
panazrax (§ 872 k. 3.) ,BiADOBIAHOrO HaropopKens“ (angemes-
sene Vergiitung); sopouiMm Koau saxojars sumoru § 874 EH. 3.,
MOe TAKOXK skajarTH mosHoro yaosoxens. lloxpiéro npepcrasnse
cs pig Tag:

a) Komrparenr spejeHuil B 61y MOsKe JKajaTH yHEBa-
JKHEeHA YMOBH, KOJIH 3aX0AATh UEBHI BHMOI'H IH0-J0 HOBEIEHS
CHIBROHTPAreHTa I 110-0 AKOCTH MNOXHOKH.

@) CuiBROHTPArEHT MyCHTh NPHYHHHTH CH A0 HOXHOKM JApy-
roro uepes  Heupapanbi saapn® (durch falsche Angaben:
§ 871 Ekm. 3.).

@) Toxubka myents obiitmarn c¢cyrs pign (,die Hauplsa-
che“: § 871 xm. 3.), 460 BigHOCHTH € UpPAMO A0 0c0O6H cCmis-
rourparenta (§ 873 EH. 3.), 31IAJHO NOTOPRATH TAKHX CY I[HH X
npuEMer piug a6o 0C00H, Ha HAKi 3BepPTaB ¢ I'OJOBHO HaMip
KOHTPAreHTa, HARONH cel Hamip OyB IpH YMOBI fACHO BHCKA3AHHN
(§ 871 kn. 3.).

Ad a). [lepex BeiM HOXUOKA MYCHTH NOJAPATH HA H 1 P & B-
AMBHX 32 d4BaX cHiBRoHTparenTa, Jlauiiiia reopusa posymiga
Yepea Te TaKi 3aHBU CUiBROHTPATPEHTA, ARI MaJd UPAMO UPHBHA-
Y€HE, APYroro OOMAHWTH, APYLOrO BBECTH B 6AyjA — TOMY HpH-
RJIOHHUKH Cel Teopni BuMaraiu, adum COIBROHTPAPEHT JinaB 0ij-
CTymao, adu ioro moBejeHe xaparrepusysanocs gk dolus.  Auxe
yxke arg. a contr. 3-§ 1487 km. 3. BAXOAuTH, WO OTCl 334BH CIIiB-
EOHTparesra, Agi in concreto gams moynH 70 HOXHOKH, HE MyCATH
GyTn 3aBCIP/IH HAPOYHO HENPABAHBI, Ta HOBEPX CErO MPOTOKOJH
Hapaj JORABYIOTH, L0 HAW 3aK0H mMaB B § 871 me xmm rari sa-
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ABH Ha AYMI[i, OPO AKi CUIBKOHTPAreHT 3HAB, U0 OHH HENPABJHBI,
aJe TARO¥ TARI, IPO AKHX HENPABIHBICTH BiH HE 3HAB.

Tomy Hosiiiia Teopua CUPaBeJIHBO YTBEPAXKYE, 10 A0 yHE-
BasKHEHS YMOBH 3 UpHuYnHH BBezena B Oayx (§ 871) ue tpeda
dolum cniBgoHTparenTa, mo BBeAEHHH B Oayj uou’rpareﬂr MOZKE
HaBITH TOJI KajaTH YHEBAKHEHA YMOBH, KOMH NOXHOKA NOJNArae
HA TARAX 3a9BAX CHIBROHTPAUGHTA, NPO HAKI TOHMKE HE 3HAB, IO
'QHH HenpasAuBi, 3 TOro CAiAye KOHCEKBEHTHO /laiblie, 10 A0 yHe-
BaskHeHs ymosH micas § 871 me tpeéa HaBiTH 3BHYAIHO) IPOBHAN :
culpa lata a6o culpa levis mo croponi cuiskonTparenra, 60
TAE 3 OPOTOROJIB Hapaj, HK 8 jyXa HAIIOr0 3aK0OHA BHXOJNHTS,
0 TYT XOAHTH JAHII O T€, YU CIIBKOHTDALEHT CBOIMH HENPABAH-
BHMH 3asiBaMu JaB 104HH 70 moxubeu, yn Hi. [Ipore BECTAYATH
110 eTopoHi CHIBKOHTpareHTa 0GERKTHBHO HENPABAUBI 3adBH ;
daiinysxe, 4H 3aX0JHTh NPOBAHA CHIBKOHTpPAaremta, wu Hi, 60 70
YHEBAIKHEHA yMOBH He Tpeba iforo mposumnl).

Ad ). He roxpga mnoxmndra, BHKJIHKAHA CHIBKOHTPArGHTOM,
Jae nifgeraBy 70 YHEBajKHEHA YMOBH, OHA MYCHTh MAaTH TEBHi
cBiiicTBAa.

[lanyroua Teopns Kake: TITBEM KOJXH NOXHOEA € ¢y M{HA
(wesentlicher Irrtum, error essentionalis), ymosa
¢ mepakna. Tak B mpasi moBCHOAHIM., AJe mo0 ce € CymHA m0-
xubEa ?

Tyt TeopeTudni MOrAAAH PO3XOAATH A AiAMETPaIbHO, B Mipy
cero, Yd BAXOAATH i3 TEOPHI ZOYMATY BOJI, YH i3 TEODHI 32aABNEHA.
[liecxa Teopui AofMaTy BOJAI CymHA NOXHOEA ce Taka, Mo

1) Tlpn moxmbui SaXOfuTh ROXi8UA inrepecis, 60 NOBCTAE WHTAHE, 4N HEKO-
pucrHi HacrijgRu mae norocaTa TOM, 10 — x0u-6m Ges HPOBUHI — BUPOBAJUE
gpyroro B Gayp, 4u Tolf, RoTporo B Gayj BEEJEHO; HANI BaR0H pimae ce MUTAHE
30BCIM COPABEJUMBO HA ROPWCTH TOTO, ROTporo Ges ii0ro BAHN BBEJEHO B Oayp.
IIp. poGxw mnoisgry no Iraaii, ra upm cift marofi axmiich wysug-aprEcr ofepye
Meni CKpUNKY, WO TicAd fforo Teepamens moxoputs &ix Paganini-oro. ¥ Tim nepe-
¢BBIjlEHI0, MO Ce upasxa, xynyo ii 8a Beanki rpomi. [To rizbrox xiTax noTpedyi
rpommii i mpogaw ii gpyrowy ar cxpunry Paganini-oro, Opnade nepionsi norasye
¢q1, mo ce Gyaa micradiranma, ta mo Paganini nikonm uwe Oye BaacTuTexes cei
cepunsn i mikoan ¥i se ymupas. Tyr npogas # CKPULRY B LEPEROHAHIO, WO HA
aifi cnpasyl rpae Paganini, — orme wmon saAsa Oyaa BHpaBil HeNpaBjuea, axe
fea MOEI BUAN — TA MUMO TOro f J4B MOYMH XO noxulEm #f wymy 3a ce Bijuo-
Bigarm, 6o deiime pajpume NOBAEEH BifmOBigaTa cedl, mo fKaB HOYMH JO noxnORn,
quy TOf, mo Oye smm eximmt opypsw moxuOru.
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BHEJI0YA6 iCTHOBAHE BOJMI, — a TCOPHN 3aABJEHS BBAKAG
TaRy NOXHORY 3a cyumigy, 10 BiJHOCHTH C€d ][0 CYNIHOr0 YHHHHKA
YMOBH B TiM PO3yMiHI, mlo KOIH-6 He yJa0 MOXAGRH, To i 3a-
ABJEHE BOJAI HE MOIM0-G HACTYNHTH, AK Yepes NOoXHOKY CTaao ¢,
Teopua gormary BoXi omepye 0GEKTHBHHME, TEOPHSA
3adBJeHA CYCERTHBHHMH EJI6MEHTAMH,

llonare, Axe Aae Teopua AOTMATYy BOAI, HiY0r0 HE MOACHIOE,
00 WinWii UPHTHCE MYCHTH BiATAK CLHOYMBATH HA UHTAHIO, KOJH
noXHOKa Herye icTHOBaHe BOAT -— a TYT BIAKpHTE HOJE AAd HAail-
PIsKHOPOARIHIIAX JOBIABHAX TOrAANIB, 10 MyCATH CTOATH HA BEAbMH
XHTRIH OCHOBI.

Hanezo Ginbme npomoBase 3a TEOpPHEI 3a;BAEHA, N0 AKOT
30HKa0Th €4 MOCTAHOBH HAINOI KH. 3., aXe if OHA B TiM 3rasani
HEe Jlana o Temep y BCiM BAOBOJISIYOrO PE3yAbTATY.

Koan-x BigTak i3 THX TeOpHil UOBEPHEMO 0 NOCTAHOB Ha-
IIOr0 3aK0HA, TO HE MOMKEMO IN0-70 HAIIOr0 NHTAHH BAaABATH CH
aHl 32 OJHOIO, aHi 33 JAPYIOK TEOPHSO 0es 06Meskend, 60 FoTHUHI
NOCTAHOBH HE JAjyTh €A NIAUOPAAKYBATH WIAKOBUTO HiJ OAHY abo
nig Apyry reopuio. Tomy mocrynaemo soseim B ayei mamoro 3a-
KOHA, EOJH [OEH-I0 DOMHHAEMO HAasBY ,CymHOI“ noxubkm, Ta
CTApaeMO €A HHOIOW AOPOTOK NMOAATH BHMOIH, 3aJd ARHX MOMKHA
JKaJaTH yHEBaKHEHA YMOBH.

Bignosiae na ce taka: Ilo upmumsi noxubrm ymoBa roxi
HEBAXKHA, KONU MOXHOKA BIAHOCHTH C# 0 TaKOl TOYKH, AEa Ha-
ACMHTH A0 3MicTy camMoi ymMoBH. 3 orasgy Ha ce T. 3B.
noxuéra B morusax (Motiv-Irrtum, error in motivis) asu-
YailHO HE BIJHBAE HA HEBAYKHICTH YMOBH, JHUI TOXI, KOIH CTAHO-
BHTH CKJA/IOBy 9YACTHHY 3MICTY YMOBH, 38HAYHTH, HAKOJH MOJAHHI
B YMOBI MOTHB CTAHE KOHEYHOH ywmMoBuHOM BOxi (Voraus-
setzung).

Yn it 0 CkiZBKO MOXHOEA JOTOPKAE O€3I0CEPEHO CAMOTO
swicry ymoBm, roai in abstraclo rouwmo osmaunrs, Go mupasmmii
060poT BeAbMH poaradyzkeHuil i B TiM 3rasgi me Aomyckae mema-
TAYHOrO nopimens. Bsaraal B cili mipi MOKHA Anme BKA3ATH HA
OPOBIZAHI NOTAAAH, AKHMH Tpeda PYKOBOAHTH Cs UDH PO3BH3II HA-
1moro mutanda. Jlo Toro eay:RHTH rOJOBHO TOTA TEPMiHOABOTIA, AROIO
HOCHYIy6ech Halla KH. 3.

az) Tyr panexars mepej BCiM Taka HOXHORA, U0 06iivae
cyrh pium, Aka 6 npeamerom ymosu (,Haupisache*)
Y nepmim pazi mae 3akom Ha Aymui marepraacEi pium (res cor-
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porales), — axe koxm sBamHMO 3Hadie exosa ,Hauptsache®
miggac pejarnui KH. 3. i HAa HaMip ROJU®IKATOPiB, TO HE MOKEMO
cymaisaTi ed, mo cmoBo ,Hauptsache* s § 871 obiiimae He amm
MaTepuAIbHI 700pa, ane Baaraai 03HAYyE MOXHORY W O0-ZO0 I'0-
AOBHOTO HpeAMEry, FOJOBHOTO 3MiCTY YMOBH.

Tomy sauncaoeMo TyT He JHUI €ITOT in COTpPOTe rei—
KOJH IOXHOKA THEQ6 A TOTOSKHOCTH HpeAMery (mp.a xogy
IpeAMer X, ajlieé 4epes HOXHORY 3adBIfI0 y) —, aJIe TAROXK error
in negotio, — komm 3axopguTs MOXHOEA 1[0-Z10 TPABHOI HAa-
TYPH 3aKI0YEHOI yMOBH (Ip. KOBTPAryi0 3 ADYIHM 0 KaMEHHI[IO
il MeHi 3/lae ed, 0 A BARIOYAB HAEM, KOJH CHPABAI yMOBA Npej-
CTABNANACH AR KYIHO). —

B yeix eaywasx, e 3axoputs Tara I0XHOKA UI0-70 CYTH
pigm’'), ymoBa € HeBAMKHA, TA PO Ce PIIAIOTH TIABER 006K THBH I
MOMEeHTH 0e3 oriajgy Ha BHpasHHI alo 3joragyBasuii HAMIp KOH-
rparentis. Tomy we moixea Tyr mo rapui reopui sasBleHs NHTATH
Cd, YH EOHTPATEHT 3aKJIOYHB-GH YMOBY, KoAH-0 He OyB B 0IyAl,
3HAYHTH, KOJH-0 3HAB UPO AliiCHHI CTaH Pium, aJe 3aBCIrAH MOMKHA
KAfaTH YHEBAKHEHd YMOBH, HAKOMH [OXHORA MpPEACTaBILE cA
00EKTHBHO dK error in corpore aGo error in negotio, Iligx Tam
30AAZOM UHNIZI0 ABETP. Np. 32 TEOPHEN AOIMATy BOXi?Y). —

£8) Ha pisni 8 noxuér0K0 10j0-%0 cyTH pidE €TOITE HOXHOE A
uo-710 ocobu (error in persona: § 873). Ham 3akom mae
TyT H& AYMII DOXHOKY 110-70 TOTOMKRHOCTH ocobm (error in
identitate personae). llp. a xouy komTparysar:m 3 0coGo A, axe
B TEMHOTI He J00auylo, Ta MHMOXITh KOHTParyw s B B mepecsBil-
4eHIo, 1o ¢e A,

Ha nigeraBi Takoi HOXHOEH MOKHA KajATH YHEBAJKBEHS
YMOBH, aJe 3HOBA NiJ THMH CAMHMH 3araJpHHMH yeJiBAMHE, OPO
4kl Oyna smeme Oecifa. Jlum B opHim piHUTH ¢4 UpABHA CYTH

') a ntb. saxopars Te® uuvwi samorm § 871 mu. 8. (nouun o moxnbrM Bif
COiBROHTPATENTA 4Y€pes HEeIpaRiuBi Sadsm).

) Ip. xo9y jam cpoei minkm Kynmra Ha Pisfeo sruiich papyaos, Ta majan
erameprn. Kyunens norasye wemi pimmi, a Bifrak OfHy 3 HuUX, KOTPY Ryllens Ha3BaB
cpifuowo, BmGuparn fi kamy coll Bigicxarm 10 xoMy, T4 8 Kimmen Mieaus npmesaTw
paxyuox. Ossasesc uinm # xmmas synnesm. Bin upmcmiae eramepsy, ale OHa
norasyech 8 Hikao. Topi 4 momy cio eramepry no mucau § 871 pigrunyra, x04-6n
Kynemb Mir gosasats, mo Memi He XOAEIO KONEYHo O cpifao # wo A 6u Kynus
TOTY eTadepRy HamiTh ToAl, KOam-6 8HAB, WO OHA 8 HIKAW.

Ancap. npano oGaifanuiine, S
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erroris in persona Bizg error in corpore aéo in negotio, 6o npm
error in persona pimaioTs He OOEKTHBHI, aje cyOeETHBHI MO~
MEHTH ; TOMY MYCHMO 10 MHCJIH T€OopHi 3adABJAeHA TATATH cH,
ud 0e3 Takol MOXHOKH yMOBa MiX THMH KOHTpareaTamm OGyaa-6
Hactymuaa, w Hi (§ 873 i. f.).') — ,

yy) Haitbinsme cuoipsa B Teopui € Hayka npo NOXHOEY
mWo-A0 NpUEMeT ocobu abo piunm (error in qualitate). Yn noxutra
I0-710 TpHEMeTr pivd abo ocolH MOke JaTH WiACTABY A0 yHeBa-
JKHEHS YMOBH, 3aJI€KHTh B aBCTD. Op. Bif cyGeKTHBHHX, He
O06KTHBEHX MOMEHTiB; TOMy in concreto tpe6a nHTaTH ¢4, 9
micaAd 3aABJACHOr0 HAMiDy KOHTDAIGHTA INI€BHA NpPHEMETa 6 Tak
cyimaa, mo Ges Hei KOHTPATEHT He Mir-0H 3aKAIOYUTH TAKOl YMOBH)
AKa HACTYNHJIA 3 NpHYNHH noxu6rH. § 871 rake: Jo yresaxuens
YMOBH TpeGa, abm noXnORa BiHOCHZA €A [0 TAKOl NPHEMETH, AKa
€ CYMHOI NPHEMET0K, a HPUEMEeTa € CyIHa ToAl, HAKOIH
ce BHXOAHJA0 13 HaMipy EOHTparesTa Ii ceil Hamip O0ys npu
ymoBizaaBiaeHuil. 3agBleHs cero Hamipy npa yMoBi MOKe
HACTYyNHTH OesmocepefHo &60 mocepenHo, Ak Raxke § 863 KB, 3.:
BHPa3HO a6o mosukH. IIpore Tpeba Tyr BiApi:KHATH ABA BHIAAKH :

Hepmuit Banagor. Ofua 3 KOHTpAareaTis 3adABiAfAE BH-
PazHoO, U0 X09€ NpP. KYIATH 30JOTHIi 'OAHHAHE, Ta 30J0TO MAae
oyt 18-gaparoBe: ma ce NpeARIajaE HOMY KyIeNb LOAHHHHK
i Rame: ce 6 Tarmii, AKOro KaJaeTe; aje ONC]s OKA3YE Cd, 1o
ceil rogunEuk He € 18-raparoBuii, Tinprm 14-gaparosuii. Orxe
Eynywo4nidi 6yB TyT B OayJ BBeJEHRAi i MOMKE KaJaTH YHEBA:KHEHI
ymoBHE Bajana uoxubru. Bsarani e Hamip KOHTpareHTa B yMOBI
BHDA3HO NOAaHMI, I MOKAMXe €A, [0 KajaHOl OPARMETH HEMA,
TO MYCHMO [0 CI0BAM HAILIOrO 3aKOHA CI0 NPHKMETY BBasKaTH 3a
CyLlHY, & YMOBY 3a HEBasKHY, X0u4-6u in abstracto (B eyrn pium)
AOTHYHA NpHEMETA OyJa AK MalOBAYKHA.

Apyrnit Bunagor. Yamano xnyyae ¢s, mwo Upo uUEBHY
HpHEMETY piyd a0 oco6m HEMa B yMOBI BHPasHOI 3rajikH, ado mio
B3arazi i3 ¢JiB, AKANH 3aKJI0YEHO YMOBY, roAi BHOCHTH, 1[0
HaMip KOHTpareHTa S3BEPTAE ¢4 KOHEYHO (260 — SK 3aK0H KaKe —

1) d xoris np. aaTin NO3MYKY CBOMY TOBapuwmeBd A, alze yepes HOXHORY
aaB i roBapmmesn B —ogmage B jauiy caydaio Oyao weni Oaligyme, 9u mosmumtu
Tpourl OfHOMY HE JPYTOMY, T&E, 10 Boxu-6 A OyB suaB noxmOry, T0 Takm 6ys-6m
a roBapumesn B jas nosmuky. Tyr error in persona we Ma€ BILIHBY HA HEBA-
muniers yworm (§ 873 i. f.).
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,LONOBHO") JUII HA UeBHY NpHEMeTy — TOAI Tpe6a muTarTd cd,
YH KOHTPAreHT HiJHM CBOIM mHOBeAeHEM (,MOBIKA") 3aABHB,
mjo foTHYHA piv a0 ocoda mnosEHHEA MaTH NeBHI NPHEMETH, YH
0TIKe i3 Beix 00CTABHH JAHOI0 BHOAJKY DMOMKHA BHOCHTH, INO KO-
nH-0 KOHTpAaresT 3uaB, mo piv afo ocoda He Mae NEBHAX OPHEMET,
He Gys-6m sagqouYEB Higroi yMosH, abo He TaKy, 4K ce AIHCHO
erano eq. Koaw-:x mesHa mnpukmera 0yaa Tara, M0 KOHTPAreHT
He GyB-0u cepej AaHAX O0CTABHH 3aKJI0YHB YMOBH, TO OHA € CyII-
HOI0 NPHEMETOI0 # Ha Hilf MOMKe N0JAraTH JKajaHe YHEBAXKHEHA
ymoBu 1o muexn § 871. y

B Gorareox caydaax pimaioTs B CIM 3rAAA1 HOrAANH, NPHHATI
aara’sH0 B cycmiassim obopori. Ilpm tim Tpe6a Hepas oraggaru
e Ha Te, Yd TEBHa piu 6es NEBHOI NPHEMETH JAacTh €A BiATAK
Y/KETH B3araii o cero yWHTEY, A0 AKOr0 KOBTpareHt ii upnsHa-
9B, CAH POZOBHEUI HaMip KOHTpAreHTa NpAMYBaB AE pas J0 TOTrO,
mo6 3 Toi pium spodurn mesHmii y:xuror. Ti il wmmi Brasisen HE
MAlOTh OHAK QOGKTHBHOIO BHAYIHA, JHII ¢yOGKTHBHE, 3HAYATS,
miead HUX MOKHA 3BHYaiiHO OCYAHTH, 94 (€3 NEBHOI NPHKEMETH
KOHTpareHT Gym-6m in concrelo 3akJ0YHB NeBHY YMOBY, 4H Hi;
60 nmm HBa coiff migeraBi MoKHA CRasaTH, YH AKAacCh OPHEMETa
¢ eymHa, 9u oT:Ke error in qualitate mosxxe gaTm OCHOBY 70 yHe-
BaJKHEHHA YMOBH.

Illo o npugMer #Koich 0 €00 H € 3BHYANHO CYIIHI Taki NpH-
KEMETH, 110 BiHOCATH €A 70 0coGH meBHOro aprucra afo 3HATOKA,
me Baaraxi xoaath 0 ocobmpeuy poGory Tax moogmi. Tar camo
CymHa € TAKA OpPHUEMETa NeBHOI 0co6H, Biji KOTPOI 3aJ€:HTH 0CO-
damsme gosipe Ao Hei, morpiéHe B AaHiM Bamajgy (Op. UpH Epe-
AHTOBAHIO) 1),

1) [lp. A nisEaio B TOBAPHETBI MOXOOrO 4YOIOBiRa, M| BAAAE G/ 33 MAJADH
Ta BijTaE yiaoch fo meoro, abm 8polup MeHi mopTper; aJe NOKA8Ye CA ONMicaH,
mo Bin caM He @ MaJapeM i mo Tory poloTy Bijjas Apyromy — ce € OYeBEJHO
error in (ualitate personae, BakIuEaguil COiBROATDArEHTOM, MO®E TOMY AATH Mij-
crapy 0 ysesammens ymosm. [lofifmo rTopi, KOJM & Op. Hi8HAIK NEBHOTO YOMOBIEA,
ni0 yjiae Beamgoro Goraya, a Hepag Oayy y HBOIO COTRN B HOro MOWOHN{, Ta if BiH
cay BEjaé ci sa Ooraua. AJe pa3 NDEXOAuTh Bin O Mede #i XOYe NO3HYATH
92000 K i kame: piggam ix HeBJoB3i, HAROAW NpPOAAM CBOI0 NIIEHANI TO EHABAX.
Mim TeM mokasye oA celinac mo Bmuiarl mOSHYRE 8 MOEi cropomd, mpo ce OyB
o0van, G0 wifi joBm°uR He Ma® WagHOi peaspHOCTH i HUB TiARRM 8 BEJYPeHHX
rpomuit, Cynporms TOTO MORY MAjaTH YHEBAMHENA YMOBH § UPHYMHH CYINHOT
noxnOra in qualitate personae,
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00) Tar ar error in qualitate moske makox error in
quantitate (noxuéra mo-go ¢xiavkocrn) yrn nigcra-
BOK) YHEBA:KHEHA YMOBH, KOAH cepej AaHHX OGCTABHH BHAXOJAHTS,
mo Oe3 cel [OXHOKH KOHTpareHT He OyB-0H 3aRJ0OYHNB TAKOL
ymoBu'), —

Y BeiX HOBHCHIHX CIYYasX KOHTPATEHT BBefeHuil B 6y
MOKe KaJaTH YHEBAKHEHH yMOBH, KOJIH NOYHH 0 MOXHOKH
BHHIIOB BiZi CHIBKOHTPATEHTA — Ta HAIl 3aKOH HE POGHTH B TiM
sraaal BHiMKa AJ4 T. 3B. NOXHOKEH B morusax (error in
motivis). Bupasai ssuvaiino error in motivis me euposagxye ne-
paxpoern ymosa (§ 901 ku. 5. 2. pew.), BiH HABUAKM BHRANKYE
BOJIO HOHTPAreHTa, TAK W0 Te, MO XTOCH 3aHBIAE, 6 CHPABA] BH~
CI0BOM 1Oro BoJI. AJe cepej AaHHX 00CTABHH MOKe error in motivis
CTATH CRIAZOBOI) YaCTHHOIO 3MiCTY YMOBH, KOJH — K 3aK0ll EasKe :
»32ABJICHE CIIOYHBAE O/THHOK O it BHKJ 04 HO HaxXudHin MoTHBIY,
mozanim B ymosi (§ 572 ru. 8.) — a Toal BIANOBIAAG TARA HOXHOKA
(Irrtum in der Vorausselzung) eim mosmemum Bamoram, i jacrs
e UIANOPAAKYBATH Hifl NOHATE NOXHOKH WO-Z0 CYTH PivH, 1O-70
ocofm, a0 Wo-20 CYMHHX NPHEMET, i Tak MOKE AaTH NiACTABY
/10 YHEBa)KHEHA YMOBH, HAROJIH [OYHH cel HOXHOKH B MOTHBAX
BHINIOB BiJl CHIBKOHTPAPEHTA, —

HeBammuicrs ymosu, mpo ary srapye § 871 (ragox
§ 873) me ¢ Gessraagma, riaekn sraaaua (pensrnsua). Ha me-
BAJKHICTH HE MOZKE HNOKNHKATH €A Ceill CUIBROHTPAIEHT, 0 BUPO-
BaJJHB ADYrOro B OJAyJ, TiABEH KOHTDATeHT, BBeZeHHii B 6ayx. Axe
KOJH €X04Y€, TO MOXKE yMOBY BBAKATH 3a BAMHY H MHMO BJacHoi
HOXHOKH BiJ CUIBKOHTDAreHTA IRAJZATH BiJTAK CHOBHEH: YMOBH,
a CHIBKOHTpAreAT He Moe TOXT GOPOHNTH CA THM, WO -YMOBA He-
BaskHa, 00 Bid pyroro B G6JyJ BUpPOBajuB.

Tomy sakmouena ymoBa Mae HORH-INO BeAKI NPHIHAKH Ba-
HOI YMOBH®), & TO JoCH, HOKH BBEJEHHil B 0JyJ KOHTDArEHT i3
CBOr0 mpaBa ocuopensa me 3pobup y:urry. o cei mopum ymosa
Mae BCAKI NPABHI HACAIIKH BaykHOl YMOBH, Ta JONEpBA uYepes

JRAJIAHE YHEBAKHEHA HACTYNAWTh TaKl HACHIJKH, MOB-6H yMoBa

') HUp. synyio 1 mopr moxn i uepes moxubry B rpamori odepym samicmp
100 f1, 500 fl. Tyr mewa cymwisy, mo koau-0 He nOXuORS, #4-Om He Mir 3a ceil
mopr ofepysarn 500 fl., mpore komm saxogars mami suyorm § 871 ywosa ne-
BamHa,

*) Takom 3 orangy ma Tperi ocodm, mo pizawTs B RoGpil Bipi,
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Oyna 3 caMOro [0YHHY HEBa)KHA; YHEBAJKHEHE YMOBH 1146  eX
tune.

Haenizgom HeBaskaocTH & UPHBEPHEHE I00EPEJHOIO EKOHO-
MiYHOrO CTamy, AKHH OYB Nepej 3aRI0YEHEM YMOBH ; TOMY KOMKAHil
KOHTPare’T MYCHTh 3BEPHYTH ce€, U0 Ha HiZcTaBi yMoBH BiJ ApY-
roro OJep:kaB, cum omni causda, 3 BCARNMH OPHPOCTAMH, IPHHA-
aexnoerayd i 1. H (§ 877 kn. 3.). Tare ynesaskaene Mae noAidHi
HACHIJKH, AK 3HECCeHE YMOBH IDH OJBiYaJbHOCTH 3a XHOW ii 3a
BEOPOYEHE OiABII IOJOBHHH, Ta PIMKHATH €A JHII THM, {0 mieasd
§ 877 macrynae niakosuraii o6paxyHor sajas npuseprens status
(UO pazoMm 31 BCIMH HpHpOCTAMH @ JOXOZAMH 1O OAHIN i mO ApY-
rifi croposi, makonm micaa §§ 932, 934 ku. 3. goxomm 3 oAHOI
ii 3 Jpyroi CTOPOHH BCE pIiBHOBAKATL CA i TOMY HE BXOAATH
B DaxyHOE. —

6) Koin noxm6ra He joTopkae aHi CcyTH pidd, aHi TOTOXK-
noerd 0co0H, ani Bpemti cymuol HpuEMerd piun abo ocodw, --
TO HE MOMKHA KAJaTH yUCBAYKHEHA; YMOBA JHIIAGCH B A K HO I,
TIABKH HONIKOJAOBAHHI MOXKE eepejl JAHHX 00CTABHH JKAJATH ,HAa-
ropogxensa mroan® (Vergitung).

Toni moxméra BigHOCHTH €5 TiJBKH A0 ,HO0GI9HHX 00-
cragur® (Nebenumstinde: § 872); reopus masmsae il mecyn-
How noxudrow (ausserwesentlicher [rrtum). Koan
OT:Ke NOXHOKA He THRAECH TAKHX TOYOR, [0 HAJEIKATH 70 3MicTy
camol ymoBH, aie JHII UOGiYHHX 0GCTABHH, TAK IO KOHTPArEHT
OyB-08 HaBiTh 6e3 NOXHOKH BAKIIOUHB JOTHYHY YMOBY — yMOBa
¢ saskna., Tyr manexars:

@) lloxuéra mo-10 TaKEX TOYOK YMOBH, W0 3 OIJAAY Ha
HAMID KOHTDAPEHTIB HAJMEXKATH 0 MEHIIE BAKHUX, KOIH He
MOMHA PO HHX CKa3aTH, 10 HA HHX B3BEPTaB €I FOJOBHO
HaMIp KOHTpAresTiB i KoxH ceii Hamip ne OyB B yMOBi BHpa3uHo
it cepiiosHo Bmcrasamuii. Tomy upasiuBe € UPABUIO PUMCKOLO
npapa: falsa demonstratio non nocet (§ 571 ku. 3.):
Yepes moxubry mo-zo nassu abo depes xuéHe 03HAYEHE abO ONA-
CaH6, YMOBA He MOKE€ CTATH HEBAKHOI0, HAKOAM TPO Te B A0-
posi iHTEpUpeTAlu] MOMKHA PO3MIZAATA IPABANBY BOJIO 3AHRII-
tovoro!).

') Maxi maxemmrs tyr mp. Takmil cayuai: A upuxogmy 10 anTuesapri
y Jancry it magaro Ihering-a  Zweck im Recht®. Kaurap euiivae ogun upu-
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#) Error in qualitate e ssuuaiino meecymmuowo mo-
XxuGK o010, 60 3BHYAlHO HEe HANEIKHTH A0 3micTy camoi ymosm. e
OToK€ He 3aX0/ATh BHMOI'H CYIIHOI npuEyMerE mo mucam § 871,
Tam error in qualitale He Moske OyTH OPHYHHOKW YHEBAKHEHS
ymosa. fg mp., mMupio MOXHOKH MO-Z0 AKOCTH MOKHA 3 PidH 3poO-
OnTH YXKHTOK, 10 AKOrO OHA NpH3HAUeHa, error in qualitate 6ype
3BUYaliH0 HecymHuM'); TaK caMo 3BHYANHO HECYH|HA € IOXHOEA
H[0-A0 HEBHHX OCOOHCTHX NPHKMET TOro, W0 BHIO3HYAE APYroMY
rpomri, mo-710 NPHEMET Kynywd4oro a6o mpogawodoro it 1. x. Aune
Bee-rakn Tpeda BBaskarH, moGH NpPHEMeETa He Gyna B yMoBi BH-
PasHO i Cepio3H0 MmojaHA i MmOOH KOHTPAreHT He 3BEPTAB HA HIO
POJIOBHO CBOGI yBarH, Ta, OpPOTHBHO Tpeba BAXOJAHTH i3 TOro, moO
KOHTparenT HaBiTh Oe3 moxmOkm OyB-0H in concreto sara0YHB
HEBHY YMOBY.

y) Takosx error in quantitate moske Gyrn mecy m-
HOMO uuXB0KO0I0, KOIH MOMKH4 CEA3aTH, L0 KOHTpareHt GyB-0u
HABITH TOAI 3aKJIOYHB YMOBY, AK He 0y10-0 HOX¥6KH 0-0 CKiNb-
gocrn, Orsxe TomMy mo B eili mipi pimarors cyG66ETHBHI a He
— A8 UpU HCHOPO3YMiNK0 — 00GKTHBHI MOMEHTH, Tpeda Bifpi-
KBEATE error in quantitate npm Bignaaremx i opm GesmiarHEx
YMOBaXx.

ae) llpu 6esunarHux ymosax error in quantitate mo cro-
POHI HPUHMAOYOLV HC MNAE 3aCaZHAY0 HACAIAKY HEBAYKHOCTH,
60 sBHYAliHO He Nijgxarae HIAROMY CYMHIBOBH, M0 KoJAH 0 He GyB
B Oayal, npusas-GH HaBiTh Memme, a0 1[0 HHIIOLO.

Ane ar error in quantitate saxogue mo cTopori npuEpika-
04010, Ta BiH Xu0HO DPHPIK BHCWY cyMy, a IOYHH 70 10-
XHOKH BHEIIOB BijJl CHIBROHTpAreHTa, — T0 € JMII TOAI A0 BHCMIOI
cyMd 3000BA3aHHI, HAKOJNW MOYKHA NpPHNYCKATH, W0 HABITH (€3
noxuéku (orke epBifomo) OyB-Gu in concreto srogue es Ha TOTY

Mipuug i Rame: ceil npumipuuk noxoguth i3 360py EHEEOE 3BicHOTO mpofecopa
pumcroro upaga, up. Windscheid-a, # mo rtam naxogars ca ua Goui iioro
Bracai mpuwires. §l & Toro sgosozemmit, mo xydae ca meni gicraTm Taruii upu-
wippuk. i wamy: [lobpe — Kyoyio cefi npumipnur. Aze Bijrak momasye cs, mpo ce
HENpaBfu; T4 MUMO TOTO yMOB& JMWIAECH BAKHOW, 60 HEMA CYMHIBY, M0 # Kyums-Ou
CH) KHMBRY, X04-0M ona He noxopmra 8 Gi6xioress Windscheid-a.

) Tlp. sk XTOCH MWAWTH CH I{0-JO IIEBHOTO POAY fAepesa a60 MeTa;o, 8 HEOTO
pid 8 spobaena, afo mo-go Giasmioro, SrA. MeHmIOTO 3Micry 8oaoTa alo cpibaa

puesuii poun, it T p
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sacmy cymy. OgHak ¢ eBeHTyalbHICTH € JHII BHiMROBA, TA 3 B H-
9alfHO MyeAMO cKa3aTH, 1[0 BiH XOTiB 3060B#3aTh ¢ 70 MeBLIOI
cymd, # CHIBKOHTPAreHT MO:Ke TOAI HA nigeTasl yMOBH KajaTd
BiZl HBOPO 7HIIe MEeHMmOY cymu.

Koam npmpi BiE mMemmy ecymy, wam XoriB, T0O ymMoBa €
BBHYANHO BAXKHA, (0 maii’ke BCe MOXKHA IPHIYCKATH, M0 Bid GyB-
0d 3aK1I09BB CIO YMOBY HaBiTh 3 MEHINOK CyMO0, fAK-6H He mo-
MHJHB Cd, il B TIM BHHAARY BiH o6oBA3aHWil A0 cel CyMH, KOTpY
IPHPIE.

Bp) lpu signaaruux ymosax Tpeda Taro:kK BiApixHETH,
YH NpHPIiRANYAI, YN NPHAMAKYAN MUIHB €d mO0-A0 CKiABKOCTH.

fAe mpuiimawunii 6ys B moxubui mo-go eKiABKOCTH, TO
KOMH rajjae Ginbme, yMOBa € 3BHYAHO HEBAIKHA, a KOJIH
MEHIIe, TO yMOBA 3BHYAHHO BasKHa, ale 10-J0 MEHI O]
CyMH.

Hapnaku sar npupikawumii mae ma gymni Gixsmy
Cymy, yMOBa € BajKHa, Ta 000BA3ye MEHMm A CyMa, a AK MAae
HA AyMII MEHIUIY CyMy, yMOBA 3BHYANHO REBAKHA —

Tagi ¢ Bunajgn 7. 38. HecyumHoi moxmOkH mo mucam § 872,
Beepennii B 61yx KOHTpareHT MosKe 3ajad TAKOI HOXHOKH KajaTH
cepej Aannx o0cTaBHH ,BiZNOBilHOTO HATOPOANKEHH
mEoAu“ (angemessene Vergiitung). Ce moske maerymura amum
TOAT, AR M0 CTOPOHI CHiBROHTpareHTa, MmO APYroro BOPOBAJHB
B Oayn, e 6yno dolus. [le cniBronTparent Apyroro BHpPOBAJHB
HapouYHO B OJys, TaM MOXKHA Bif HBOr0 O1JbIIe sKajgaTH,
3HAYHTH, HE ,BIANOBIZHOrO HAropoj:Kend mroAu“ micas § 872,
ale HOBHOTrO yAOBOJeHA mo mMuead § 874.

Jo ,BigmoBigHOrO HaropoAwena“ pacrayas, moGu
CIIBKOHTPATEHT a8 MOYHH /0 HecyulHoi MOXHOKH HecbB1izo Mo,
a6o uepes culpa, a6o 6es HigKOI NPOBHHN uepes OOEETHBHO He-
npaspusi saasn (falsche Angaben § 871).

»Bignosizne Haropojkene® *) — ce mOHATE, HE 30BCIM CXO0Me
3 3aralbHO NPHHATHMH B HAYL] NOHATAMH noBepueds meogn. Tyt
H4 UEepPmHEE UOrAH] BHCTYNAae YHCTO-CyOeRTHBHA Mipa Oes
O0GRTHBHOI'0 IIEPECIYHOr0 Mipuia, ii NOBHA c¢BOGOAa eyami
B 03HaYeHI0 ioro pucors. Ce tpebGa rozoBHO TOMY nifHECTH, 60
nigyac pejaruui HAmOl KH. 3. NHEBIIBHEI NPOIEC OCHOBYBAB €A HA

*) Hop. noe Wesen des Werklieferungsvertrages er. 165—1581 123 —194,
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npaBuii ®OPMaJibHOI /I0KAa30BO1 Teopmi, Ta CBOGOJA CyAul 1UpH
BHMIpi BHCOTH IIKOAH Oy.aa Maiiske 3HeXTOBaBA. AJe i CHOTOZHI
MUMO 3MiHEHOI MpOIeCOBOI TeopHi, M0 HpH3HAE CBOGOAY CyAmi
B 03HAYEHIO BHCOTH MHOBEPHEHd IIKOAHM, JHIIAJIA CA Ife OCHOBHA
piskHNIA mMimR BifUOBiAHEM Haropoj:xenem nicas § 872 a mumum
BaMipoM MmMEoAn 10 3aranabHuM upapuaam XXX, raxasn I gacru
KH. 3.

lipu ,Bignoopigsinm Haropojikeni® He iije 0 ,sApiBHaHE"
IIKOAH, aZe TibEH 0 NMEeBHY HATOPOAY 3a EBEHTYalIbHY
urkoly. Ona He Moxe Oyrdm Hikoam Ginsma Ak . opu damnum
emergens, anxe suMano € menma. OHa He MOMKe TAKOH 3MAPATH
0 NpHBepHEHA momepeAHoro cramy (mop. § 1323 pr.), 6o iHakme
skazane raxe 0yJo-0 piBHE KaJaHIO HEBAMKHOCTH YMOBH, INO MpPO-
THBHTH €4 TPAMO mocraHoBi § 872,

Ce HaropopskeHne MycuTh OyTH ,BifimoBigHE® — i 10 HE
JUII 3 ODAJAY HA KOHEDETHI 00CTABHHR AAHOIO BHIAJKY, 471 TEwX
3 ornaay Ha ocoly NOMKOZOBAHOLO # iforo mpoTHBHHEA. Bamuy
POII0 GyAyTh BiAUPHBAAH MAETKOBI BIifHOCHHH 060X KOHTpA-
reatis (ex anal. 3 § 1310 rn. 3.). Cypua mae 000BA30OK 3BepHYTH
yBal'y Ha DIKHAII0 MaiflHA I CONHANBHOLO CTAHY 000X
KOHTPATEHTIB, T4 €rapaTd cd, adH Yepes RAMIP Cero HArOPOAMKEH:
HE 3PYLIHTH eKOHOMiuHUI piBHOBarH o6oix. Bmpouim imagmy mipy
IPHBAMKE CyAHd 70 TAROL0 HATOPOAMKEHA MIKOAM, AKE HACTYIAE
HACAIAKOM UPOBUHU CHIBKOHTPAUEHTA, a SHOBA JHAKNLY A0 TAKOLO,
mo Gyao HacaigkoM OG6KTHBHO HENpaBAHBUX 8asAB (€3 HiAROI Hpo-
BuHH. Bsarani csodoja BuMIDY He € TyT Ha 3BEPX O0OMemeHa, Ta
Cy/usa NOBHHEH UPH TiM BiJIOBICTH BCARKAM I PABHHM, €TH-
YHHM, €KOHOMIYHMUM 1 COONHAIABHAM BumMoram. Jmmano
it 3BE9ail Oyae Tyr BiArpHBATH BaIKKY pOJI0, Ta Hepas Cyaus
6yne s0BeiM B mpaBi, He UPH3HATH HIAKOLO HATOPOJIKEHHA, X0Y in
concreto zaxommna mMaza IIKOJA.

B) Beegenuit B 6ays RoaTparesT MowKe BiJ criBROHTDArEHTA
JKalJaTH TAKOXK LOBEPHEHH eBEHTYANbHOI MEOAH 00
3aTAJBPHHM NpaBHIAM.

llpa T. 38. cy mHiil noXHONI BiAUOBIZAE CHIBROHTPArEHT 3a
damnum emergens, Ak 1Mo #HOrO CTOpoHI saxopmrs culpa levis,
a moBepx cero Takoxk sa lucrum cessans, gr saxogurs culpa lata
a6o dolus (§ 1323 gn. 3.). llpo ioro oxsivamsricrs 3a dolus era-
HOBHTH OKpemo § 874, mio cmiBROBTpAreHT, ARMIL JAPYLoro KOH-
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TPAareHTa HAPOYHO BNPOBAaZuB B GJyj, MYCHATH YZOBOJHTH IIOBHY
IIKOAY.

[Ipa'r. 8B. Heey M HIH MOXHONI MOMKE MNOIIKOAOBAHHE JHII
TOAL JKaZlaTH MOBHOTO YZOBOJEHH, KOAH N0 CTOPOHI. CHIBKOHTPA-
reara saxoAurh dolus, 60 B HHmEX cayyadx MoOIKe BiH, AK 3BICHO,
sKafaTH TiAbRH ,BifnoBifHOro Haropopmena“ mo muecam § 872. —

2) llounH Ao noxuékm BmxoxnTh Bijg Tperoi ocodm.
B rakim BHUAAKRY MyCHTH mepej BeiM Tpera 0cola cepes Aa-
HAX 00CTABHH MOUIKOAOBAHOMY 3BEPHYTH IIEOAy. Bumip mkozm
HACTYHae TYT MicJAd AHANGOTIYHHX NPABHJ, MOJAHAX BHCIIE PO
060BA30K CIIBROHTPAreHTa /[0 IIOBePHEHA NIKOAH, 00 EOJH Tpera
ocobda BUpOBajuIa KOHTDPAreATa B OIyZA, He MO:Ke OyTH ripme’
TPAKTOBAHA, YHM CUIBKOHTDALGHT, EOTDHN APYroro KOHTPAreHTA
B 61y7, BUPOBAJIHB; a HABITH He MOMKHA BiJ Tperoi 0cobu agarh
BCBOI0 TOI'0, 900 SKAaJZAECh EBEHTYAJLHO BiJ] CHIBROHTpareHTta, 60
BCEIK~TAKH HE DOJKHA Bijl TpPeroi ocO{H sKaZlaTH IIOBepHEHS IIKO7H,
AR OHA HE NPOBHHHJIACH, TINPEH 00ERTHBHO XHORUMH 3aABAMH TIpH-
YAHEAACH J0 SaKaAroueHs ymosu. <IIpore rTpeda BiApiKHETH :

«) llpe ,cymuii* moxulmi poxe DOMKOZOBAHMI BiJ TPETOI
ocodn scagarn damnum emergens, fE OHA BHEJHEAJIA NOXHOKY
gepes culpa levis, kpim cero me lucrum cessans, AE 3aXOZHTH
culpa lata a6o dolus (§ 1323 km. 3.).

B) llpa ,mecymuiii“ moxubni myenrs Tpera ocoba 3a do-
lus ypoeonuTu mosHy mropy (arg. § 874); sa culpa levis ado lata
MAa€ 000BH3OK TINBKH /0 ,BijHOBIHOrO HATOPOAKEHA® 110 MHCIH
§ 872; ane konm noxufra mOBCTAJA BURNIOYHO Yepes HENPaB/NBi
3298 Tperoi ocobm Ges ii mposHHH, TO HE BiAMOBiAae.

Tagi e :xajaHa CynpoTdB TpPeroi 0€06H, 0 CKIABKO XOAHTH
0 HOBEPHEHE MEOXH. AZe caMa y MOBA, 3aKA0YCHA Nij BIAHBOM
NOXHOKH, BUEIHEAHOI TPETOI0 0CO000, 6CTh NPABHAPHO BAIKHA
(§ 875 pr.) it 1o Ges OnAAZY HA ce, UM 10XHOKA NPeACTABIAE Cd
mo asan 3 § 875 Ak ,cymHa‘, un mo asad 3 § 872 sk ,He-
cymmua“,

- Jlum B AeAKWX CAYYAAX Y3HAC HANl 8AKOH AHOPMANbHI HA-
CHIJKH cel YMOBH :

a) KOXHW MOYHH 0 MOXHOKHN jaia BupaBji Tpera ocoba, ane

caM COiBEOHTpAresT GpaB y TiMm HOCEPEAHY yYacTh;

" roAl CHIBROHTPArEHT BiAIOBiZae PAK, HEMOB-Om cam 0eslnOCepejHo

BOpOBA/HB APYTOro KOWFPATEHTA B 0AyJA : 3HAYHTH, IPH ,cy M Hik"
MOXHOII yMOBA 6 PEAATHBHO HeBa:KHA, UpH ,HecyMHI1k* BaxHa,

Agcrp. mpaso obaitanmitme. 35
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ra B 000X eaydasgx Moske Holnrogosauuil 3a dolus eniBRoHTparenTa
sKajlaTH MOBHOTO YA0BOJeHA mo mucam § 874 ;

6) KoaH COIBEOHTDAreHT 3HaB Opo ce, MO ﬁoro KOH-
TPAreHT AiNaB MiJ BOAHEBOM IOXHOKH, ARy BHKJIHEAJA TPeTa 0coda,
il BUROPHCTAB HAPOYHO CIO MOXUORY upu 3akadeHio yyosm. Ha-
CAIAKH TAROTO MOBEJEHT AR HiJ a);

B) KoMH moxuOKa, ara Buiimaa Big Tperoi ocobm, 6yna
TAK 0YEBHAHA, 0 COiBEOHTparear mir ii mismarn
(verb. ,dieselbe offenbar wissen musste* § 875 i. f); cuoiBkon-
TPareHT HEe 3HAB BUPABAI Npo MOXHORY CBOr0 KOHTpAreuTa, ane
noBUHEH OYB BHAITH, IO KOHTPALEHT A1A46 Mif BIAHBOM HOXHOKH.
3axojHTh UATAHE, KOJH MOXHOKA KOHTPATEHTA 6 TaK 04eBHAHA, MO
BiH 1i moBWHeH misHaTH ?

Miporo ecrs culpa lata, npore me xogure Ty Anume o 3aHe-
Abane sBHYaiiHOl, nepeciuHoi yBars, aje O04eBHJHOH Oyje TaKa
noxulra, g tpeba HarapHoi mepdamocrn (grobe Fahrlissigkeit),
abn 1i me gobaunrn. Komn-sk CHiBROHTpAreHT MEMO TOTO 3AKNIOYRB
yMOBY, TO MYCHTH MOHOCHTH AHOPMAJbHI Hacaigkd cBoei Hexda-
JIOCTH ! 8HAYATH, 4K MOXHOEA 6 ,CY L[ Ha“, TO yMOBA & PEAATHBHO
HEBAJKHA # [OMKOAOBAHWIl DMOKE Bijj CLUIBKOHTPAreHTA IKAJATH
MOBEPHEHA NIKOZAH.TO BArAJBHHM IPaBHJaM; ALK HOXHORA € 0jHAYe
o HecymHAa®, TO BOpaBAl yMOBAa BajKHA, aJe CHIBKOHTPATEHT
MYCHTh HOMKOJAOBAHOMY KOHTPATEGHTOBH JATH ,BiANOBiHE HATOPO-
mrene’ mo muenn § 872, — '

B moBHCHIAX €Ay4agxX 3aXOAHTH OTHKEe MOKJIABICTH, MO IIO-
mrofosanuii Mae in abstracto npaso :wajar moBepHEHA WIKOJAH
TaE BiJ CHITEOHTpAareHTa AR BiJ Tperoi ocodm, — Ta ceii 000BAOE
6 GOJIfapHHH —

3) Aui cpmiBroHTparent, aHl Tpera oco6a He [ana MOYAHY
70 MOXHOKH, JHII CAM RKOHTpPAlEHT BHHEeH ToMy, mo OyB
B Oayai (§ 876). Ymosa e topl BaskHa, Xiba moxmdra iioro
Oyna Tag o4YeBHAHA, IO CHIBROHTpAreHT NoBHHed OyB ii nisHaTH
(verb.: ,offenbar aus den Umstinden auffallen mussts*); ko-
AU~ BiH sagag HarAAfHOI Hepbamocru cel MOXHORH He Mi3HAB,
yMOBa UpH ,ey M HI{i* moxn6nl € HeBaskHA, aje NPH ,HECY Ii-

mii Bamual!), Tomy i error in motivis yHesamHie yMOBY, KO/

) Jmm 8 101 TOYRM HOLXAJY MOMHA BBAMATH 30 HCBAKHY TAKY YMOBY,
Roam XTOCH O Apyroro reasrpadye: ,Jeh verkaufe 10 Actien X%, a rexerpad *
nepespyyye: ,lch kaufe . i ma ciit ocmosi moscrae ymosa. Ce € cymsa uo-
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€ CyIHHH 1 Tak HADIAAEHEN, 1[0 CHIBKOHTPArEHT HOBHHEH GyB iioro

BiJKpATH.

HIo-uo (OHOIIeH:d eBEHTYAJAbHOI IIKOAH pillag OCTAHOBA
§ 1304 gm, 3., SKA CTAHOBHTH, WO 002 KOHTpareHTH MYyCATH il
NOHOCHTH PO3MIpHO, A& KOJH YYacTh KOKJAOr0 3 HHX HE acTh CA
TOYHO BEMipHTH, 10 piBHEM uacTam'), —

Ilpasai wxajass, mo IIHBYTH i3 3a uoxuﬁun HiISr a0 Th
npaBuAbHO HajaBuuajiinomy sagasuenwo. Ce roporke sa-
JABHEHE BHHOCHTH 3 aira, num mo muean § 1487 ku. 3. me Haxe-
xath TYT yei i skajand, agi omppaiors ca Ha dolus cniBkoHTpA-
reara (Toxi Haerynae spnuaiize 30 a6o 40 xiTHe 3a7aBHEHE). Tomy
Tpeda BiAPIKHHTH :

1) Ilousn Ao noxuérm pae OeamocepefHO CHIBEOHTPpa-
reaT — Ta Ha cCilf OCHOBi #Oro KOHTpPAreHT JKajae yHEeBa
muens ymosu, Tyr sajaBaeHe HacTynae sBHYaitHo mo,3 JiTax;
JHW TOAI, KOIH eniBRoETparenT Ainas migeryno (dolose), moracae
JRAJaHE YHEBaKHEHA Jounepsa nporarom 30 ado 40 air.

Koan momgojosansil skajae BiZ CHIBKOHTPAEHTa 1 0Be€ p-
HeHsA MWEKOAH a60 no mucan § 872 ,BiAMOBIiZHOro HATIO-
poAmena“, T0 ce JKajaHEe NOracae NpPOTArOM 3 it Ges oraspy
ga dolus cniBkonrparenta (arg. 3 § 1489 kH. 3.).

2) Iounn Ao noxuérm Buimos Big TpeToi ocobu — Toal
BCAKI sagana CyuUpoTHB TpeToi 0¢0G6H HOracaiTs Ipo-
rarom 3 it (§ 1489 kH. 38.), a CcyOnpoTHB CHIBEOHTpA-
reHTA [OIAaCcaE 'KAJAHE HEBASKHOCTH yMOBH OyAs-10 B 3
AiTaX, HAKOAW BiE UoBHHeH OyB 3HaTH 0 moxHOHi, a MEMO HeAa-
J0CTH 3aKA04HB yMoBY, Oyab-To mo ynauei 30 a6o 40 xir, roau
3HAB TPO NOXHOKY CBOrO EOHTparenta, abo y BBejeHIO fioro B 6ayJ
dpaB mocepepHy y4acrh. lBenTyaupHi KajlaHd NOBEPHEH
W KOQJY HOracaoTh TAKOXK CYUDPOTHB CHIBEOHTPATEHTA 10 3 JITAX.

VIIL Ilpo Bnaus o6many Ha ofxranuiiai BiJHOCHHW HeMa
B pamid 3aKOHI 0CIGHHX TMOCTAHOB, TINBEH OCY/:KY6 cA HOro micas

xuGga (error in negotio), ate Wixro ze jas mowmsy pjo mei, Go Texerpafiunmii
ypuA 8a sipmicrs Texerpam He Gepe OfBIYBALHOCTE. Yuopa mome OyTa Anmr TOAL
ocnopioBaHa, KOIM NOXAOKR €CTH Taka, M0 NpEAvAalWMil Teaerpavy mOBEHEH JO-
raflyBaTd Cd, MO BaxofnTh NOXnORA.

%) fra @ cxomicTs i 4Kl PIRHNNI Mim NPABRAME EAJAUAME 3 nOXHOKA
4 DpPABHUMA RAJAUANE i3 8amopykw, CIifye 3 BABOXIE B MOTM .,We~en des Werk-
lieferungsvertrages® cr. 155—158.
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3ara]bHHX IIOCTAHOB -NPO 3HAYIHE HOXHOKH B.06airanuiinim upasi.
O6man mae Bary amm TOAT, KOJH CHPOBAJKYE HOXHOKY, & 0 CYTH
o6many HaJe:RuTb, 00H BBeJeHe B GJYJ KOHTPAIEHTA HACTYUHJO
migerynno, yepes dolus, Illpore mepazxmicrs ymosn Hacrynae ToAi,
EOXH 06Man BHHIIOB BiJ CHIBROHTPArEHTA i KOJIH AOTOPKYS CYMIHOI
-roukd ymosu (§§ 871, 873); rpim cero Hacaizrom ob6many € 060-
BASOK - 10 MOBHOTO YZ0BoJeHA mKoAn 1o Muexm §§ 874, 1323,
1331 kH. 3. YMoBa € HEBAMKHA TAKOXK TOAI, KOAM OOMAH BHIIIOB
BOpaBAL Bij Tperoi 0co6H, ane CHiBKOHTparenr Opas y.Tim uoce-
PeNHO y4acTh, BrIAAJHO 3HAB UPO Ce, W0 00MAH HOXOAUTE BiX Tperoi
oco6u, a MuMO Toro saraiouns ymosy (§§ 875, 876).

Onnave na cim He RimunTh CA BUAHB 06MAHY HA HEBAKHIiCTH
obairanuiiaux ymos. 2

fr spicno, error in motivis e mae ssuyaitHO HacAigky
HEBasKHOETH yYMoBH, 60 € 0O OiABMIN YACTH ,HECYU[HOW [OXHG-
E0I0%, a BUJNB 00MaHy HoafArae Ak pa3 Haiuacrilime Ha Tim, 10
XTOCH MiACTYIHEM CHOCOGOM BUKODPHCTOBY6E HOXHORY JApYyroro B MO-
THBAX, a0H HOro CHOHYEaTH /0 B3aKJNOYEHA HEKOPHCTHOI YMOBH.
Koxu-6 tyr noerymarn no amaxsorii moceramos §§ 872 -877, mo
TPAKTYIOTH NP0 MOXHOKH HEeCYIHi, TO Taki ymMoBH Myciau-6 Oyru
BaiKHi. AJe yxe B NOBCIOAHIM Opasi Hema CyMHIBy, mo Taka
ymosa e macaigrom dolus mesaxcma, Ta il B Ayei aserp. mpasa
JeKATH Taka cama nocraHosa. Ilpore myemmo crkasary :

Error in motivis ynepamuios ymoBy, Eoau cuiBKOHTpa-
[LEHT BHEODHCTAB {0r0 3/406HO0 0 TOro, a6l APyroro CoOHYKATH
Ao sakmiodend ymosu. Ce npaBuiao crpiuaeso moperyaum y camim
3aKOHI NIPH IOOJHHOKHX yMOBax mp. B $§ 1270, 1291 gn. 3., axe
OHO € 3araJbHUM IPABHJIOM.

“Kapane mepaskHOCTH yMOBH 3ajis 0OMAHy NifIAraE B u-
uaitnomy (30 a6o 40 xitmomy) sagasHeHI0 (arg. a contr.
3 § 1487 gu. 3.). Tiaskn skajgane YAOBOJCHA MEOAH IIOracas

apordrom 3 JiT, 0 CKiABKO HE 3aXO0JHTH 6CTBO 3nounny (§ 1489
EH. 3.). —
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§ 37,
3acTynuuyrso®). .

I. Xto npu B3aKJ0YEHI0 YMOBH BafBAAE BOAW, MOKEe in
thesi sassuTH cBOW, a He 4y:Ky BOJIIO, 00 3acafiHA¥0 KOKAHil
poauopﬂumye Jume CBOGK BOJHIO, TAK AK OHA € BHIJIHBOM
fioro inpuBifyansHOCTH. Hepes re sagBaens Boai Ak yacTuHa 06xi-
‘ranuiinol yMoBH Mae 1o IpaBuJAy TiABRH AN THX 0Ci6 cnimlc'rs,
mo & Geajocepe/iHENA YYACHURAMH YMOBH, AJd THX, U0 CYNPOTHEB
cebe 3aABNAIOTH 3riJHY BOJIO.

Oxnaue mogenHe sKHTE HE MOKE UPH TiM CHHHHTHCE, Ta 060-
POT cycuiabHuil JoMarae eA AOLYCTHMOCTH B3asiBJIeHA BOJI depes
apyrox. Heagarui o ginans Mycars MaTd CBOIX 3aCTYUHHKIB,
Wo 3a HEX Alnaiors i Gpak ix mnpasHol BOAT BacTYNaTs HEpen
opaBoM, & 3 gpyroro GorRy if 37 aTHI o AiAaHA HE 3aBCITAH
B cuai, Geperrn camoctiiiHO ©BOI mpaBa B Mipy HoTpesH.

-~

*) fa Cod. Ther IIL 1. n. 32—36; 15. n. 2, 48—53, 82; 18. n.
1—10, 19—68;°19. n. 33—35; Horten IIL 186, §§ 1, 22—24, 44; 19. §§ 13,
13—33; 20 n. 13; Martini, IIL. 4. §§ 1, 15, 17, 23, 25; 12. § 5; 14 §§ 2—6;
Pax mu. s III. §§ 102, 116, 118, 124, 126, 384, 463—466; Prot. I cr. 44,
47, 48, 51, 52, 56, 57, 171, 172, 410, H6d, 566.

op. Zeiller, Comm. ITL, er. 269, 282, 283, 292297, 308, 309, 315,
316; Nippel, Erl. VI cr 60, 61, 77, 88—97, 114, 115, 123 -125;: Wini-
warter, Birg, R. IV. er. 210, 218, 219, 224—226, 233, 234; Unger, Syst.
IL. er. 133—140; Stubenrauch, Comm. II. er. 214, 215, 222, 229232 238,
239, 242, 243; Kirchstetter, Comm. er. 519, 524, 525; Schiffner, Lehr-
buch 1. § 120; Burckhard, Syst. Il. er. 418 -431; Krainz, Syst. L ern
306—322; Hasendohrl, OblL R. L er. 399—422; Till, Prawo pryw. L er.
322—329; 1L er. 127, 128; Oronogreranii, Cucren J. cr. 126—128.

Kpiu cero: Thering, Mitwirkung fiir fremde Rechisgeschiitie, 8 Jahrb.
f. Dogm. I. (1857) er. 273 —350, 1I (1858) cr. 67—I180; Laband, Die Stell-
vertretung. bei dem Abschluss von Rechisgeschifien, B Zeitschr, f. H. R. X
=~ (1866) cr. 183—241; Unger, Die Vertriige zu Gunsten Dritter (1869) cr. 1—109;
Canstein, Vollmacht und Auftrag mit Stellvertretungshefugnis, 8 Gritnhulta
Zeitschr. 111. (1876) cr. 670—694; Zimmermann, Die Lehre von der stell-
vertretenden Negotiorum Gestio (1876); Ogonowski, Die Geschéftsfithrung
ohne Auftrag (1877); Miftteis, Die Lehre von der Stellvertretung (1885);
Exner, Tradition er. 125—151; Randa, Besitz §§ 20, 23, 31, 86; Eigenthum
I? er. 278 i x; 368 i 1; Dolinski, Haftung des Contrahenten fiir seine Ge-
hilfen (1893).
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Vike pupcke np. 3HaN0 3aK0OHHE 3ACTYNHHINTBO AJd HE3JaTHHX
70 AiNaHd; BUPOYIM HOJArajo 3acTYNHHNTBO HA Ainadax hominum
alieni iuris (filii familias, servi), mo ainanun de iure imenem patris
familias. Aze co6ipmmii civis Romanus sui iuris e mir npu ymo-
BAaX 3acTyunard cs ApyruMm cBobipgHaME ropo:xamamu. Tinbeu
ofHO Gy710 MOKAHBE, N0 XTOCH 3AKJI0YaB B CBUIM iMEHH yMOBY
3 Apyrum, a BITAKR Ha UiZCTABI MONEPEJHOT YMOBH BifCTYURB Tpe-
ToMy B Aopoai mecnl HaGyTi mpaBa NPOTHB APYroro.

Opuade T0T0 nocepepne sacryunHanyrso (mittelbare
oder indirecte Stellvertretung) me mosxe cborofni BignoBiCTH BCA-
EUM HOoTpedaM 000poTy, KOJH 3BAjKHMO, IO HHHIMHE OPaBO HE
sua¢ homines alieni iuris B sHauiHi pPHMCROro UpaBa, a HeBiab-
HBITBO @I pa6erBo soseim smeceno. Tomy Tpeba rakoro sacryt-
HHLTBA, fke Majo-6 6esmnocepepHi mpapHi HACAIAKH AId 3a-
CTYUJEHOI0, 3HAYHTB, TPEGA TAKOIO NpPAaBHOrO iHCTHTYTY, KOTpHil
M03BAJAB-0M CKAAJATH 34ABJEHE BOJI OjHOMY iMEHeM Jpyroro,
it T0 3 TEM yenixoM, 10 BCAKI HACAIAKH CEro safBACHA MAKOTH
HACTYUHTH HE B 0€001 3adBJAA040ro, ale B 0codi Apyroro.

Topi- kamemo, o opus 3actymase apyroro. Toii, xT0 Apy-
roro sacrynas, Hasgsae ca sacrynaukom (Stellvertreter),
a Toii, KOTPOro Bin 3acTyunae, HasuBae cd sacryunaenum (der
Vertretene). Tawe sacrynuuurso ¢ 6esmocepegne (unmittel-
bare, directe Stellvertretung), 6o npasui Hacaigrm uoseraoTh 6ea-
UOCEPEAHO B 0C00I BaCTYINIEHOIO ; HABHBAG € OHO TAKOM I P A B-
Huyum sacrynuunngrBom (juristische Stellvertretung), romy,
60 TyT XOAHTH O BACTYUHHNTBO I110-710 BAABJIEHA BOJI: 3aCLylIHHE
324BJI46 CBOI0 BOJIO, & HE € TIIPKH HOCCPEJHHKOM A lepefand
yy®o0i BoAi. '

Beanocepeane 3aCTyIHHLTBO OyJM0 y:ke 3BicHE B CTApO - Hi-
MEURIM | KaHOHIYHIM mpaBi, Ta ce OCAIAHE IIOCTABHIO B I1PO -
THBHOCTH JI0 PHMCKOTO Hp. sacafy : potest quis per alium, quod
potest facere per se ipsum. (e € Taro 3araJpHE NPABHIO YCIX
HOBITHUX 34KOHIB. .

II. Ham 2axon 3Haeé JBa TOJOBHI POJH 0E€3I0CEPEAHOTO 3a-
crynnuyra: Ao6posiasue (freiwillige) i komeune (notwen-
dige) sacryumnnrso. JloOpoBiibHe 3acTYNHHITBO OCHOBYECH Ha
BOJH RACTVIJIEHOTO, KOTPY BiH BHCRa3y€ B MOUEPeJHiH yMOBi
3 3u4CTYUHHKOM, B T. 38. YMOBi ynmosmoupasHena (Bevoll-
méichtigungsvertrag). IlpaBo, #Ake nause 3 TaK0l yMOBH, IO le-
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peAae Gesmocepepne 3aCTYNHHITBO B PYKH IEBHOI 0c00H, HasnBae
ca nosroBracTuio (Vollmacht).

Ane n006poBinbHA yMOBA He € OZAHHOKOK IPABHOW MifCTABOIO
sacrynuanTea. OHO MOKe Tex icTHyBaTH HE3aBHCHMO Bif BOZI
sacrynaenoro. Ce exydai T.38. KOH@YHOT O 3ac'rynﬂnu'rna :
Ono ocHosye cs:

1) ma nmocraHoBi 3aK0OHA (T.38. 3AKOHHE 3ACTY N HHUI-

TR 0). Take 3acTynHANTBO NPHCIYIYE CAOGHOMY BiTIIEBH CYNpPOTHB
Baacuux airuii (§§ 1034, 152 kH. 3.); 1ani 90M0BIKOBH CYNPOTHB CBO6T
winkm (§§ 1034, 91 gn. 3.), opranam 1. 38. NPABHEX Opramismis i B z1e-
ARNX BHOAZEAX Aepzkashiil Bracrn. Cro Baaers gep:kasmy npej-
CTaBIAKTE pas CyzoBi, pas apmimictpaumiini ypsuum. Cya e sakos-
HHM 3aCTYMHHKOM ycix THX ocib, e saxofurs morpeba omikd ato
Eyparexai, it T0 CHJIOI0 CBO6i BepxoBHOI omikymuoi sractn (Ober-
vormundschaft). Apminicrpanumiiai BracTH € 3aKOHHEMH 3aCTYNHH-
KaMH OpDH [PaBHAX OpraHIi3aMax B CIPABAX, AKI BAXOAATH 1032 066M
YUPABHCHA (€3N0CepeHnx Opramip; ——
i 2) ma nocramosi Tperoi oco6u ado BAacTH, WO €
YUPABHEHA /10 YCTAHOBJEHH BaCTYNHHRA — 3BHYAIHO HA IOCTAHOBI
cyay. Tyt manemars mepex seim onixymi, KYPATOPH, CEKBECTPH,
IO BACTYNAOTh fK BiAuopyumukn cyay. Ce € T. 3B. CyjoBe
sacrynnunrTro (gerichtliche Stellvertretung: § 1034 gn. 3.) —
TaguM KOHEYHHM 3ACTYUHHEOM MOKe OyTH TAKOE EK3eKyTOp 3a-
simana (§ 817 KH. 3.), AKOr0 MOKe iMEHyBaTH TecTaTop, afo 3a-
CTYNHHE ®YHAAIMI, AKOr0 iMeHye OCHOBATENS.

BpemTi npaBHOI0 0CHOBOIO 33CTYHHALTBA MOsKe OyTh miauiiime
38TBEDAECHG 3l CGTOPOHH BaCTYIIEHOrO (Genehmmung, rati-
habitio) — np. npr negotiorum gestio.

III. Kpim npasuoi migeran (II) tpeéa go sacrynmmnrsa
ZBOX BHMOT :

1) Baerynuunreo myenrs 6yrn ssme (offene Vertretung,
§ 1017 ®u. 3.), T. 6, 3aCTYNHHE MYCHTh BAABATH BOJK iMeHEM
Apyroro, imeHem sacrymresoro. Koam Bsarani XToch 3 Apyram
3aKJII09a6 YMOBY, TO Tpe(a BHUXOJHTH NpPAaBHJIbHO i3 TOrO CTAHO-
BHCK&, 110 BIH caM MYCHTh Opari OABIYANBHICTE 34 3M0MCHI 3a-
ABJEHA, i BiUOBIZATH 3a UPHHEATI 000BA3KH, TAa HIXTO HE MOKE
omicad 3BHHATH ¢d, MO He JizaB Jaa ce6e, TIABKA A Apyroro
it inenem apyroro, IIpore :xazae sakoH, adH KOHTPAreHT mir yixe
3 YMOBH Ti3HATH, U0 HOTO MPOTHBHHE A1Aa6 B 4YYIKIM, HE B CBOIM
iMenn.
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3aCTyIHAK MYCHTh ABHO BHCTYUATH SE 3aCTyUHHE APYLOTO,
a0 yepes Te, WO OpH cadiil yMOBI BafgBUTH CHiBROHTPATEHTOBH
BHpDAa3HO, B uuim imenu fimae, a60 Tag, mO COIBKOHTPAreHT
3 AaHHX 06CTABHH MOKe Jorajatd od, B ARiM xapagrepi
Aizae ioro nporusEuK. B mpoTHBHIM pasi ymosa He MOXe BA3ATH
3ACTYIUIEHOTO, TINIBKH CaM BACTYNHAK ABAAE cdA 6e3n0cepeHuM
-KOHTDAreHTOM, T2 MYCHTh CAM IOHOCHTH BCARI HACTiJKA YMOBH.
2) IlpaBHe BiZIHOIIEHE Mi’K 3aCTYOHHEOM 2 3ACTYIJISHUM My-
enth GyTH 30BCIM NpaBHABHE; IPH A00pOBIABHIM 3acTymHHNTBI
MyCHTh 3ACTYNHHE MaTH BAaIKHY NOBHOBJACTH Bij TOro, B 4HIM
iMeHHE jAinae, # TOYHO NPHJAEPKYBATHCH THX TPAHHND AlNaHA, HEI
fomy saueprye mosHosaacts (mop. §§ 1009 i. f., 1016 rH. 3.).
IV. IIporigua ifed 3acTyNHALTBA JIEKHTH Y TiM, I00H B pasi
noTpedn y MicIle BJAACHHX 3adBJEHb BOJI MOCTABHTH dYy:Ki B Tim
posyMiHi0, abn 3adBIeHe WymKol BOJI MOIJIO MaTH TaKi caMi Ha-
CAIAKH, SK 3a4BJIEHE BIACHOI BOJI.
Tomy (nth. ax saxopars Bamorn mig III) nupaBre cTaHno-
"BHCKO 3aCTYNHHEA TaKe: BiH 3aKIIYaE YMOBY 8 TpETHM,
BiH 3adBJg6 CBOI0 BOJIO, aJlé MATEPHANHLHO TOTA YMOBA HE THEAE
1i0ro, TiJILKO TOr0, KOrO BiH 3aCTyNa6, Ta { NpaBHI HACAIAKH
YMOBH HE HPOABJIAITL € B 0€06i 3acTynuuKa, aje ipso iure 6 e s-
nocepegHo® B 0c06i 3acCTyHOJXEHOTO.
Tory moABy crapaé ¢ NAHYOYA TEOPHI HOACHUTH THM, IO
—— MOBJIHAB — BACIYHHHE DPENPE3EHTYE 3aCTyIJIeHOro (T. 8B.
penpesentanuiina reopus, Reprisentationstheorie), ra ii Ham 3akon
3fiae ¢4 i1 Ha uepmuii worasy npmiimara (verb. ,In so fern der
Gewalthaber nach dem Iuhalte der Vollmacht den Gewaltgeber
vorstellt® § 1017 pr.), ane Hopiiimi BayEo0Bi ZocaAiAu BEEasamm,
- 1[0 OHA € HejlocTaTouHa. Bsarani mpaBHOI cyTd 3acTyOnHHITBA He
MO NOACHATH (€3 Orasgjy Ha il KOHEYHICTh B cycmiabHIM 060poTi.
Ilpa gob6posinpHimM 3acrynuuiiTBi Gezunocepenni Hacaigkn
B 0€001 3aCTYyNJIEHOr0 ONHPAIOTH CH HA BOJI B3ACTYNAEHOTO,
AKY BiH BafBHB UPH OCHOBAHIO 3ACTYNHHNTBA, T. €. HPH YMOBi
YIOBHOUDABHEH MK HHM a SACTYUHHEOM : HOr0 BOJHIO 6yJ0, AaTH
3aCTYIHHKOBH Taky BJIACTB, IO, AKY yMOBY BiH B IDaHHNAX YIOB-
HOUpPABHEHA 3aKNIOYHTH, 1i HACAIKH MAKTh NPOSBAATH cd Geamo-
Cepe/iHo y HBOTO; ale il TyT Jajl NPaBHUil € CHM YHHHHKOM, M0
UpH3HAE TAK Jalero #aydy asromomiio opmmmmi. Ceii piuryunit
BIIHB. IPABHOIO JNajy NOKA3Ye €4 e Haraajsiiinie opm Ko He-
YHIM 3acTynHunTBi, 60 0HO 6 HACTIAKOM NPH3HAHOT IPABOM

5
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KOHEYHOCTH WijMaraHd He3AaTHAX A0 AIMAaHA THM, MO APYri 88 HHX
i Mg HUX A1AAK0TH,

3 moBmemol Te3w JOXOZHMO 0 TAKHX BHCHOBEIB:

1) Ilpu sar7iOYEHI0 YMOBH 3 TPETOK 0CO00I0 3aCTYIHHE
6 Ai1a090i0 0c060K0, BiH 3aABNAE CBOI0 BOJIO 3 BAACHOI'0 HAMIpY,
3 BJACHOI'0 NOCTAHOBJEHHA (i10ro pivyHI0 €CTH, CBOK BOJIO. IPHHOPO-
BHTH 710 0JIep:KaHOr0 ynoBHonpapHeHa). TuM-To pisHHTH eA Bin
Big nmicmannis (Boten), korpi 6 Jum MexasiuEEME OpyAAMH
uysKol BOJI, 3aHOCATH YyIKY BAABY AK BHCJIJ 4Y7KOr0 HOCTAHOBIEHA
— it Big nomivummkis (Gehilfen), mo € amm nomigni 7o BuKOHAHS
YMOBH, KOTPY oAHak 3arjiouye cam dominus, 3acTymHEE pisKHHATH
c TAKOXK Bif mocepegmnmkie (marzepis, Mikler), korpi e
BARJNIOUYIOTH CaMi yMOB iMEHEM JApYrHX, aJe BHHAXOXATH OXOTHHX
A0 KOHTPAroBaHd, 3BOAATH IX 3 06010 i AaKTh 1M CHPOMOrY 3a-
EN0YEeHd 3 COO0I0 YMOBH.

2) Vei mpaBei nopii, mo poropraoTs niZHATA Aina
apaBHOro (. T. 3aRI0YEHA YMOBH) Yepe3 BaCTyUHHKA, 0CYAKY -
0Th ¢4 micas ocobn sacrynHuea. Koam orke camo saery-
IOHELTBO UPHIiINA0 TPABHABHO [0 OyTdA, ajge BaRIOYCHE YMOBH
BACTYIHHEA 3 TPETOK 000010 (y10 aHOPMaJbHE, TO HACTYNAIOTH
aHOpMaZibHI npasHi HacaiAk: B ocobi saerymaenoro. I[Ipore npm
OCYJsKeHi0, fAKHil BIOJMB MA€ OpHMye, noxméra alo odmaH Ha 3a-
KJI0YEHE YMOBH 3 TPEeTow 0¢06010, wm ymosa ©o muean §§ 870
—876 kH. 3, 6 BaskHA 200 HEBAIXKHA, 4H MOBCTAE 0GOBA3OK HOBEp-
HeHf IKOAH, 90 Bi — MipojaliHe €CTH IIOBEJEHE BACTYNHHKA LOpPH
3ARJIIOYEHI) YMOBH.

3) Ane mo-zo0 HacaiAEiB npaBENX pimae ocoba 3a-
crynaenoro. Ha meoro mepexofars a ymoBm npasa i 060BAsKH,
TOMY micaa HEOPO OCYAMKYE €, YH BiH 3AaTHHI, SKECh NPABO HA-
Oyrn, a6o srics o6oBasknm nepemarn. Tak upu Xo6poBinbHIM 3a-
crynruntsi. IIps womeunim sacrynmnnTei Tpe6a opmade nmamsrard,
IO He3ZaTRiCTh A0 AINMAHA 3ACTYNIEHHX HE MOKE CHHHIOBATH BaIK-
HOCTH YMOB, 3aK/I0YCHAX 3ACTYNHAKAMH, 60 3aCTYINHHITBO CLYKHTH
TYT AE pas Zi0 MOKPHTA HE3AATHOCTH.

Pisnogymuo e, un 3acTyYNHHE Mae 3JaTHICTH, nepenmam
Ha cebe 3000Bg3aHd, XOAHTH JHIIE 0 TO, alH NPABO NPHHABAIO
iomy sparmiers zo saasnend Boal (Willensfihigkeit). IIpore era-
HoBuTh § 1018 KH. 8., W0 3aCTYNHEKOM MoOKe OyTH HABITH Taka
ocoba, mo cama npo cebe He MOKe 3060BA3ATH C4, HP. MAIOAITHHI
(§ 865 Em. 8.), i mo Ges orassy Ha ce yMOBa 3aKRNOYEHA HHM

Aperp. nparo olGaifanmitwe, 36
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B iMEHH 3aCTYIJIEHOro, 3060BA3ye Tak Tpery ocoly, #K 3acry-
IJAEHOIO. '

4) 3acTynHuKOBH He BiIBHO KOHTPACYBATH 3 CAMHM
€060, anl Tag, MO caM € UPH BAKJIOYEHI0 YMOBH NPOTHBHOI
CTOPOHOI0, ani Tak, M0 3acrynae piBHOYACHO NPOTHBHI CTOPOHH.
Ce Bupasai mirze He ckasaHo expressis verbis, aze exigye ex
anal. 3 §§ 271, 272 gn. 3. i 8 sacaygm, WO B yMOBi CTOATH NPOTAB
cee nmpoTHBEI rpynm inrepecis, mo mycinu-6 spruaiino nmorepmiry,
REOJH-0 iX BJI0MCHTH B OJHY DYEY.

Opnak cam 3acTynJIeHHIl MOXe BHIMKOBO J03BOJHTH 3aCTY-
NHAKOBH KOHTPAryBaTh 3 ¢00010, a ani 3adopoHa He icTHYE 30BCIM,
e HE XOJNTh O 3AKI0YCHE HOBOI YMOBH, 7€ 0 BHKOHAHE iCTHY-
09010 3000BA3AHA. — . :

V. Yamano nysae e, MO XTOCh Alnae iMeHeM Jpyroro, ane
He Mae /10 cero yuoOBHOHNpaBHeHsH, alo mepeeTymnase
rpaEnli gaHOro npunopyvens (mop. smeme III. 2): Biu
BHCTYNAE AK BACTYNHHE, ajJe M0 Upasjpi He & sactynuakod. l[los-
crae NHTAHE, AKI € NpaBBI HACHIAKH cero mosejeHs ?

1) Ilepex Bcim moske cam sacTyUJeHHii UPHYHHATH €S 70 Ca-
HaNEi NpaBHOTO BiAHOmEHA THM, Mo yAizaTs ex post sarsep-
axena ymopa (Genehmigung: § 1016 ku. 3.); spemToro sarmio-
YeHA 3aCTYNHHKOM YMOBA 060BA3ye HOrO O CTINBEH, 0 CKINBEO Bil
MaB 3 Hei peaapHy Kopuers (ibidem).

B memxmuaci mosxke Tpera ocoba, 3 ROTPOK 3aRM0YHB HCEBA0-
BACTYIHHK YMOBY, Bijj BACTYNJEHOTO :KAJATH O3HAYEHS pPEYeHI,
B AKIM 3aABATH ¢4 3a NpuHATEM a0 BigkuEeHeM (ex anal. 3 §
865 i. f.). Baarani o ckizbko Taka ymosa He oboBA3ye ceiivac 3a-
CTYIIEHOT0, NPAMIHIOIOTH €A &K 70 HOr0 EBEHTYaJBHONO 3a1Bep-
pacens mutatis mutandis noeranoss § 865 km. 3. npo T. 38. ne-
gotia claudieantia,

2) § 1009 m. 3. i. f. nocraHoBAAE, U0 BACTYNHHE, KOTPHIi
NepeerynnB IPaHull NOBHOBIACTH, BIJANOBiZae 3a 311 HacAifEH.
[lo me Bei emyuai rakoro moBefeHAs TYT HAJAEKATH, CAIAYE yoKke
8 nmopuemoro (mop. § 1016 km. 3.). 3pemroro uoHaTs ,uepecty-
IIedd rpasunb OOBHOBIacTH® rogi Opatm B OGERTHBHIM, JAmuIe
B Cy0eRTHBHIM 3HAYiHIO, ToMy i mOXHOEA BigrpaBae TyT AymKe
BH3HAUHY POJ0. Yepes Te UPHXOAMMO 70 TAKHX BHCHOBKIB:

a) Koan sacTynHuk npu sakIio9eHio yMoBH 3 TPETHM BHPA3HO
8afABHB, W0 A1MA€ 11032 O00EMOM MOBHOBIACTH, TO € YMOBA MAE
criliHicTh B3araji TIABKH Iij THM ycaiBem, mo sacrymJenmii yui-
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aurh ex post sarsepaskens.: Koau-6 sacrynnemmii Bikasas sa-
TBEpAIKEeHH, TO yMOBa He Mae HISEHX HACTIARIB Aad HIKOrO.

6) Koam sacrynnemmii 2aB 1OYHH A0 UOXHORH 3aCTYNHUER,
TAK U0 JHII 3aj%A HOro mosejeHa a0 3aAB 3ACTYIHHK MaB HOBHY
mjeraBy AyMATH, 10 6 YODPABHEHHO 0 3aRA0YEHH YMOBH, TOAI
3aCTYIICHHIT HOHOCHTH BCAKI HACAIAKH CBOPO MOBEJEHH, Ta 10 AHAL.
§ 876 KH.3. yMoBa €.BawHa, i Bim € (eanocepefHO 3000BI3AHMIL

. B) 3acrynmug, mo 3 naacuoi nposunn (dolus ado culpa) sa-
KJI0YAE MEMO OpaKy MOBHOBIACTH 3 TPETHM YMOBY, BiAUOBijae 3a
HACAIKH, 3HAYATH, MYCHTH CaM CIOBHHTH YMOBY, 3[Jl. 3BEPHYTH
Tperiii 0co6i mroxy. Tineks B opmim BHHAZRY Biguosizae Geamo-
cepejHo 3acTYIJEHHII: KOJH IMEHHO HACTYNH/IO 3HECEHE LOBHO-
BAACTH & 3ACTYNHHE HE 3rajas upo ce Tperiit 0codi ra ona Ges
BIACHOT UPOBHHE CEr0 HE 3HAJNA. JaCTYNJIEHHH MOMKe TOAI Houy-
KyBAaTH 3BOpOTY MIKOAH Ha ucesfo-sacrynaugy (§ 1026 km. 3.).
Ca moeraHoBa He jponyckae posmmpens arg. 3 § 1009 i f., 1016
(verb. ,nur*) i 3 saromoBry go $§§ 1025, 1026 (,inwiefern die
Verbindlichkeit fortdauere).

r) Bpemri koan Tpera 0co6a, 3 KOTPOIO 3aCTYUHHK 3aKMI0UHE
yMoBy, a0 3HaZa a60 04eBJHO NoBAHHA Oyra sHath Upo Gpak
[I0BHOBJACTH 31 CTOPOHH 3aCTYNHHEA, YMOBA € HEBAXKHA, OHA HE
o6osasye sacrymaesoro (ex anal. 3 § 875 i. f.), Ta tpera ocota
MYCHTH CaMa [OHOCHTH IMEOAY, Xi6a-6u ii morza moplaaTa 3 3a-
CTyIHHEOM, Hagoan zaxopars sumord § 1034 kH. s.

§ 38.
®opma ymoBu™).

1. Koxpne sagsiede BoaAl il B CHij 3a THM KOXKAA yMOBa, My-
CHTH BHCTYUATH Ha 3BeDX B NEBHIM BHAI, NpOTe WiJ THM BIAZON

#) I, Cod. Ther. IIJ. 2. n. 62—86; Horten III, 1. §§ 12—16, 23, 24,
84; Martini IIL 1. §§ 26, 27; I'ax. xm 8. 1T §§ 26, 27; Prot. I er. 17,
403, 557, 908,

Ilop. Zeiller, Comm. IIL er. 56—54; Nippel, Erl. VL er. B34—93;
Winiwarter, Birg. R. IV. er. 41—46; Ellinger, Handbuch cr. 404—407;
Unger, Syst. IL er. 113—117; Stubenrauch, Comm. IL. er. 48—62; Kirch-
stetter, Comm. cr. 463—466; Schiffner, Lehrbuch L. § 119; Burckhard,
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MOKHA CKA3aTH, IO KOXKJE 3afABJIEH6 BOJI Mae IeBHY ®OpMmy,
KOIKJa YMOBA € aKTOM ®0PMAJbHEM. AJe He TaK 3arajibHE € 3Ha- .
4ine ®OpMH, KOJH TOBOPHMO HPO ®OpMY yMoBH xar éSoyfv i cra-
BJIAEMO IHTaH6, yH ymoBa & o®opmaxbrHa (formlich), un me-
@opmaabra (formlos). Ymosa, aga uo Mmeam 0ci6HOT 3aKOHHOI
HOCTaHOBH a0 mieaa BOAT CTOpPIH MYCHTH MaTH 03HAYEHY — HE
AOBIABHY — @©OpPMy, WIOGH MOIIa HPABHO icTHyBaTH ad0 G6yTn
3aI03HBAGNA NEPeN CY/AOM, 6 ®OPMAIbHO, a HABIAKH, AK aHi
B 3aK0HI aHl B yMOBi CTODiH He npunHEcana ociéEa ®opma, Hazu-
BA6MO YMOBY HE®OPMAJIBHOI.

PAMCEe IIPaBO CTOSNO HA CHCTEMi ©ODMAJBHOCTH yMOB; Ta,
AK 8BiCHO, BigrpEBana mogarxoBo stipulatio ayse sasay poxio,
a stipulatio sumarana o BaskmocTn ozHauenoi sopmm. Tar camo
i niTepaJbHi KOHTPAKTH GyJH aKTAMU CTPOro ®opMaabHEME. B eyTn
peaJbHAX KOHTPAKTIE AEKHTH TAKOK ®OPMA 4epes epejayy pidm.
B noscropnim npasi Tpatath OfHAue ®opmMa HA CTIHHOCTH i Tak
BHDHHAE 3aTaJlbHe UPABHJO0, L0 YMOBH HE NOTPEGYIOTH A0 BAKHO-
eru oci6HOI @opMm.

Tak-to mopiTai 3aKoHn Myciam posBAsaTH NHTaHE, um UpH-
HATA AK 3arajibHe NPaBHJIO HEPOPMANBHICTH YMOBH 3 I[OBCIOJHOIO
paBa, Y0 OPOTHBHO IOCTABUTH 3acajy, IN0 YMOBH NOBHHHI 3BH-
YaiHO MAaTH 03HAYECHY ©OPMY.

3a IepmIOK CHCTEMOK NPOMABIAB MOIIAX, WO TONOBHOI
UiJCTABOI0 YMOBH € BOJA KOHTDATGHTIB, UpOTe HECHPABEIHBO €,
BOJNKO AiiCHO 3aABJeHY JANII TOAI UPH3HABATH, KOJH i1 3aABJCHE
HACTYNHJIO B NEBHill ®opmi, mpunucaniii saxomom. Ilpasmao me-
©OPMAJAbHOCTH YJAGRIIYE 0060pOT, a 4epes Te YJEKWY6 MOKHICTH
BAKJIOYYBAHA YMOB.

Syst. IL cr. 394—398; Krainz, System IL cr. 60—64; Hasenohrl, ObL R, L
er. 671, 672, 678 -686; Till, Prawo pryw. IIL er. 105 —~114; Oromoserni,
Cuerew 1I or, 68 70; Schuster v. Bonnott, Grundriss er. 17, 18, 19.

Bpemri: Ihering, Geist des rom. R. I §§ 23, 45, 46a, 47; Regels-
berger, Civilrechtliche Erorterungen I. er. 136 i p.; Regelsberger. B En-
demann-a Handb. II er. 416 i x; Nippel, Ueber die Form der Vertrige
B Materialien I. er. 90 i x.; Kissling, Der § 887 b. G. B. in seiner richtigen
Bedeutung, B Ger. Ztg 1864 Nr. 51; Geller, Auch Einiges ither die rechtl.
Wirkung von miindlichen Verabredungen bei schriftlichen Vertrigen in Han-
delssachen w. tiber den Sinn des § 887 iiberhaupt; B Ger. Halle 1865 Nr, 43;
Fr. Hofmann, Zur Geschichte der oblig. Vertriige, 8 Griinhuta Zeitschr. XS
er. 131—138; Allel hand, Umowa pisemna, a ustne o$wiadezenia stron (mA
Ourka 3 Przeglad-y prawa i adm. 1900),
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Ane HaBmakm i 8a morpeGor0 0Ci6HOI, HpHNBCAHOI ©OPMH
OpH yMOBAX JAAfyTh CH HABECTH AeAKi apryMEHTH: uepes Te KOH-
TPArEeHTH € NoAyA:KeHi Mo AlNAHA 3 TOBHOK PO3BALO, BOPMA
n0Aaé TpiBalmii JIoras3, mwo i ARy YMOBY 3aRTIOUEHO, 3 ©OPMOI0
BAKYTH €A YAMAJ0 3HAYAI NPAKTHYHI KOPHCTH, Tp. mO-70 AO0XO0-
J7KeHA NpPaBa 3 yMOBH, a BPENITI ®OPMANBHICTE YMOB Maé TAKOK
®icKajbHE 3HAYiHE, ahm yMOBH He MOIJIH yCYBATH CH BiJ €BEHTY-
AJBHAX OTJIAT.

3BasKEBWIA TOTI APIyMEHTH, BHOPAJNO aBeTP. Hp. MOCEPEAHY
popory. Bmpaspi BEXiHO0 TOYKOI CcHCTeMH &€ He®OPMANbHICTH
YMOB, aje BCe TARH i BHMOPA ®OPMA & B 60raTBOX BHIAJKAX
B B3aKOHI CHIBHO 3a3HAYCHA.

§ 883 km. 5. mogae pixkHI ®0pMH, B AKHX yMOBa MOKe OyTH
3aRJI0YEHA, T4 3a3HAYYE, WO OPABHJIBHO $OPMA HE € KO HE-
YHO BUMODOK Ba)KHOCTH 3000BAzand. Ane € Taki exyyai, mo
neBHa ®0pMa Mae Oeanocepefnuil Buame Ha cyrs ymosH. Ce Ha-
crynae abo depes OKpeMy HOCTAHOBY 3aKOHA, W0 AJMA AK0ICH YMOBH
f0oMarae ¢ 03HAYEHOI ®OpMH (3aKOHHA @opma, gesetzliche
Form), ago macxiggom ocidHoi ymoBu, B fkilf KOHTPATEHTH IOAATH
¢ Ha TeBHY ®opMy (ymMosraena aopma, gewillkirte Form).

II. Konn 3akKOH 03HAYYE LOPMY YMOBH, MYyCHTH OHA OyTH
eTporo -3ajepikana, Ta in dubio Tpeba npumycrard, U 3a4Id
HeJloCTayl BaKOHHOI ®OpMH yMoBa € HeBazkHa (negotium
nullum) ). ;

Aserp. mp. 3Haé npE o6ditanEiHAX yMOBaX OTel 3aKOHHI
DOPMH ;

1) Vmosa euningn (der Gesellschaftsvertrag, societas), mo
obifimae TiZpEH Teneépimue, abo TiABEH 6yAyue MaliHO
CHIZIBHURIB, € JHOI TOAL BasKHA, KON Bei A06pa, CHiTbHAKAMH
BHeCeHi, GyAyTs TOYHO cOHCaui if aaimBeRTapusoBani. Jlodpa, AREX
HE CHHCAHO i He 3aiHBEHTADH30BAHO, HE BXOJATH B PaxXyHOK, Ta
HE MOKYTh BBasKaTHCh cnmizpammu fobpamm (§ 1178 km. 3.).

2) Jlo BaskHOCTH RKOMOpOMicy, B SKIM CTODOHH TI'OJSTH
¢4 Ha IEBHOTO PO3'6MHOrO CYAHIO JAMA HOpilIeHsd CHipHAX CHpas,
rpeba mucemennof eopmum (§ 1391 km. 8. i 577 ums. mpoi.).

1) Muwo HeBamHOCTH Bajepmyé opmar ymopa no smerm § 1432 wu 3. enay
7. 8B, DpHEPOXHEOTO 3000BA3and, 00 AR pas T. 38B. NpHPOAHEe B0(ORABAHE
npegcraBiae cA mpo cebe #g negotium nullum, mo pgomepsa HacxigroN HEOICH
mpagaoi nopii BaEARkye npaeEl Hacaigrm (mop. Bmeme cr. 124).
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3) llpu pesxux ymoBax 6 KOHEYHA ®O0pPMa HOTAPHAILb-
HOTO a®TY, BHAYHTH OPMA TAKOI IpPAMOTH, AKY CIHCYE HOTA]
0 3AKOHHWM IPABHAAM AAH UPOBIPEHS TOTOIKHOCTH KOHTPATEHTIB
i cepitosmocTn sassiens ix Boxi, Ilicaa HorapuanbHOro yeraBy
3 25, muoma 1871 w. 76 - B. 3. A, BumMarae cd- ©OpMH HOTAPAANb-
_HOTO aBTy: ;

a) npu ymosax moapyzxuux (Ehepakte),

6) upu ymosax KynHa, 00MiHY, DOSHYKH fi UpH PEHTOBHX
YMOBaX MisK HOZPyramu,

B) UPH TAKAX aKTaX, AKHMH OJHH "LOADY UPH3HAE €A 70
AIOBLY CYHPOTHB APYroro,

) UpH aKPAX, AKHMH HOTBEPAYKYE € OJAEPIKAHE BiHA,

1) upu Beix Aaposunax ,6es aliicHOi mepezgaui®,

A) OpH BeARWX Ainax npasuux inter vivos, SRl 3aRA0OYAKTH
caini, pani rayxi, mo He BMilOTH uHTATH, a BpeIuTi Himi, 00 HE
BMIlOTH [IHCATH, O CKiZBKO OHH B3arali He HOCAYTYKTH CH 3acry-
IIHHKAMH.

Coipne e B Hayni DHTaHE, U{0 Ai6 €, KOMH 3aRITOYEHO 110-
saculi ymosH 6e3 -®opMu HoTapuaasHoro arry ? Horapuaabuuii
ycras raske, W0 Biji TOI ©OPMH BaJeKHTh BAMKHICTH YMOBH,
Ta C€ 30BCIM HE OPOTHBHTB CA TOMY, L0 TaKi yMOBH 3aJlePiKYIOTh
no muead § 1432 gn. s. emay T. 38. NPHPOAHEX 30060BA3AHL!).

Ho muenn § 943 kn. 3. Tpeda 6ya0 70 3aM03UBAEMOCTH F. 3B.
npupeyena apaposmHn (Schenkungsversprechen, promissio
‘donationis) nmeEMeHHOI TPaMOTH; CH IOCTAHOBY 3MiHHB HOTa-
PHAJIBHEN YCTaB, Ta Kajaé /0 BAYKHOCTH TAKOI JapoBuEH ,0e€3
AiiicHoY mepenayvi’ ®opMu HOTAPHANBHOIO AKTY. —

Besari mami moeTaHOBH HANIOrO 3aKOHA PO KOHEYHIiCTH 03HA-
YeHol ©0pMH, AK NpH ymoBax npo Haeaigerso (§ 1249 ka. s. i. [.),
a60 OpE AapoBHHAX Ha caydail cmeprm (§ Y56 wm. 3. i, {.), He
Hajeskarsh Ao 06airalEiHOTO IpaBa, 00 aHi yMoBa IPO HACAIACTBO,
aui JapoBHHA -HA caydYail cMepTH He € O6MITamuitHOKw, axe cnaj-
YHHHOK yMmoBOW. Popmum zeritnmanni, eMaHmHDanEi i agonnui
HaJlexKaTh 0 NpaBa POAHHHOLO. .

Jedrl MHCHMEHHHRH 3a4HCHIOIOTH /10 3aKOHHUX ©OPM TAKOXK
3]03KeHe [0 cymoBoro penosury mo mueam §§ 1271, 1272 ku. 3.
Ane nmoTHYHI 110CTAHOBH CToATH B (e3HocepeaHiii 3BA3H 3 HAYKOK

1) Ilop. momepejuy npumirsy,
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0po T. 3B. OPHPOJHI 3060BA3aHA, NpPoTe ORI IX BBAKATH AK IpH-
ngcH oopmanasHi, Ta maBmakm 3ar0H BHXOZHTE TYT i3 mOrAAZy,
II0 YMOBH € HEBa:KHI, a Jull vepes HeBHI NpaBHi HOAIl MOKYTH
BHEJHKATH fedAkri mpasHi Hacaigrd. (Bamsmi moxpoduni nozano
nopueme er. 123 i x.)..

Tarosx sBicHA piy, WO BiJUNATHI YMOBH HE3JATHUX /0 AiNaHA
no mucan § 865 nmoTpedyioTh 0 BAIKHOCTH CYJ0BOTO 3aTBEPAKEH,
4JI¢ TAKE 3aTBEPAMKEHE I'0J] 3AYMCAOBATH [0 3aK0HHHX ®OpM, 00
OHO HE CIIAYyE 3 mOTpedHm AK0iCh ®OpMH, aXe OCHOBY6E ¢4 Ha ijel
KOHEYHOI0 3aCTYIHUITBA.

IIL. Yacro osHauywTs caMi KOHTPATEHTH, B AKIH ®0pmi
ymoBa Mae OyTH saridiYena (yMmoBJiAeHa ©o0pma). Haidiapme
B Y/KHBAHK € HHCHMEHHA ®O0pMa, UPO Te i HALI 3AKOH Mae
nepex BCIM JHII NHCEMEHHY ®OPMY HAa AyMIi, Ta HOAAE JOTHIHY
nocTaHoBy B § 884. - ;

Oanave ropi 3 TOro BHOCHTH, MOB-0H KOHTDArEHTH HE MOIJIH
BHODATH HEIIOI ®OPMH, EPIM NHCMEHHOI; OHH MAalOTh [OBHY CBO-
BOJly BHOOpY, Ta HEMa CYMHIBY, U110 TyT HAZe:maTh HE JIAII GOPMH,
noxani § 883 kH. 3., 3HAYNTH, ©OPMA CY/IOBOTO BATBEPAIKEHH, 3a-
KJIUeHA YMOBH Iepejl ChbBiAKAMH, aje TAK0X ®OPMa HOTAPHANB-
HOrO akTy, Bsejena Hor. ycr. 3 25. zamnua 1871 4. 76 B. s &,
a 3PeITO TAKOXK HHIIL ®opM#, B 000POTI CYCHIABHIM y:KuBaHi,
a0 HaBiTH MOKH-INO He YKHBaHI. —

[lope¢rae nurane, ARG BIIHB MaEé yMOBJIGHZ ©OPMA HA BAXK-
micts ymosm. Tyr moxausi 2 cayuai:

1) romrparenTs XouyTh, alH iCGTHOBAHE YMOBH 3aJeXKa10
Bif yRiHYeHd dopMH, MOOH OTHE YMOBY BBASKATH JONEPBA TOXI
BAKNI0YEHOK0, KOJH BHKOHAHO TOYHO YMOBJeHY ®OpMmy; ado

2) KOHTpPAreHTH X0YyTh OyTH 3BA3aHI BiKE TOK yMOBOIO, AKY
BARMIOUHIH (€3 «OpMH, ajJe TroAATh G HA HIATPHHATE ©OPMH
BINITAX JOKA30BHX., *

Komu maemo Ha oni mECHhbMEHHY ®O0pMY, TO TOBHCIIE
[IUTAHE 3BYYATH TAK: 4¥ in concreto muchMeHHA PpPaMoTa € 7 H C-
nosunguiina (Dispositiv-Urkunde), ya gorazona (Be-
weis-Urkunde), aaausrs, 4u OHA & CYMHOI0 BAMOTOK BaXKHOCTH
YMOBH, 4H CJIYKHTH TiJABEH HA /IOEA3, W0 YMOBY CHpPaBAl 3aEII0-
4eHo ?

Bignosigs Ha ce muTAHE 46 NOACHEHE BO J1 KOHTPALEHTIB ;
ce psaraxmi quaestio voluntatis, maraue imrepunperanuiine.
Azne wepes te He JaAyTh CA YCYHYTH BCIAAKI CyMHIBH, TOMY HAIU
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3aKO0H BUXOJAHTH i3 HOIVIAAY, U0 HesajepskaHe YMOBJEHOI ®OPMH
cnposajzye in dubio HeBamHieTs ymMoBH.

Ce upaeuno Buckasame B § 884 kH. 3. W(0-Z0 ®OPME HH-
comennoi: Koan eropoHE srofniad €A Ba OHCHMEHHY ®0pPMY, —
YATAEMO B TiM § — TO mepej miAUECAHEM TPaAMOTH 000MAa KOH-
TPAreHTAMH yMOBA HE € I@ OCTRTOYHO 3aKNIOYEHA, YMOBA Iie He
o6ossaye. IIlo TyT ckasame upo UHCBMEHHY ®OPMY, NPAMIHIOECH
mutatis mutandis 20 Beix ymoszemux oopm:

Ane it 3 OrEly Ha DHCEMEHHY ®0pMy HoctaHosa § 884 k. 3.
Be obiitmae Beix Mo:RauBEX BHmajris. I tax: Cropomm moxkyTH
YMOBHTH €, HI0 yMOBAa NOYHHAE iX 0GOBA3YBATH HE B XBHJH Hiji-
nHeYy KOHTDAl'eHTiB, ajxe /olepBa B XBHJH JIOPYYeHS I'DAMONA ;
a 3 Apyroro 60Ky, ROJH CTOPOHH BARTIOYHIH YiKe 3 c060i0 yMOBY,
Ta ZAONEPBA OWic/Ad yMOBHJAH € COHCATH 1, HP. 3214 iHTA0YAALA],
TO ACHA Piy, MO IHCHMEHHA HOPMA HE 6CTh B TIM CAYYAID CYIIHOIO
BUMOIOW) YMOBH, TaK AK OHA iCTHyBala yKe mepejme 2

Ha nigerasi Tux 3aMiTOR OpPUXOZHMO A0 TAKHX BHCHOBKIB :

1) flg cropown 3roAmIH €A Ha MEBHY HOPMY Ije Hepej
BaAKNIYEHEM YyMOBH, TO 0 BaskHOCTH Tpeda in dubio y riH-
yeHa eopmu, [lokn He BHEOHAHO TOYHO YMOBJEHOI ®OPMH, HEMA
YMOBH ; TPOTE a3 A0 XBHAI yRIHYEHA @OPMH HE MONKHA KaJaTH
aHl CHOBHEHA YMOBH, &H] BHKOHAHS ©OPMIL

2) fg romTpareHTn SroguJAN CA Ha NEBHY ®OpPMYy AomepBa
10 3AKNIYEHIO YMOBH, T0 HE MOXKHA UPHIYCKATH HOBAIHI,
aze ymosiena oopma mae in dubio 7o0ka30Be 3HAaUiHE; oHA
Mae CeJNyWKATH JAA YNERUIEHA J0Kazy AE JOKa30Be cpejcTsol).
B ragux ciysasx MoKHA KAJATH HE JHNI CHOBHEHs YMOBH, aje.
EBEHTYaJbHO BHKOHAHS YMOBJEHOI ®OPMH B CYJOBiil 70po3i.

IV. Ilopucmi HopmE crpivaoTh ofHAR 7edki 3MiHE B HAyMi
upo . 88, nyarranui (Punktation). ;

Onu He 6 LJI0J0OM PHMCEOr0 IpaBa, TIABKH BHTBOPOM DOMA-
HICTHYHOI JOKTPHHH NOBCIOZHONO NPaBa, HA OCHOBI crapo-mimen-
roro npasa. Hayka He Beniza ogmade AiliTa 70 ORHOIIABEOTO
BUCAIZY, Ta HaBiTh CAMO MOHATE NYHKTANEI € XHTEE il B HayNi
agicne B piskHim 3Hawino., Vel nuceMeHHWKE TOZATH CA HA Te,

') Koam xrtoce mp. Banzarae ppyrony 100 K sr nosmury, Ta samagaB Bij
HBOTO OMiCAf BHCTABICHA [OBKHOITO CHKPUOTY, TO CRPHOT CAYEWATH TIABKA TIXAM
loRA80BHM, 00 cama NMOSMIRE HACTYHNIA yme Yepes BRNJATY rpomamit,
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[0 NYHKTAllHdA, c€é COHCAHE THX TOYOK yYMOBH, m[0-Z0 AKHX 3a-
XO/uTh 310 a KOHTPAreHTiB, ajJe BIPOYIM TOTO CHHCAHE DIOJKE
MaTH TPOAKE SHAYIHE :

1) Ono moxe obilimara TiNbKH 3aUHCKH AAA Hifgjgep-
JKAaHA mMaMATH; KOHTPAreHTH HE X0YyTh cHM OyTd. 3BAsaHi, Ta
yMOBa HE € me 3aKJII0YeHa, ale HAaXOJuTh CHA B Crajui nepero-
Bopis. Ci sanuckE He HOCATH HijuHEy 060X CTOPIH.

2) Azne nyHeranud moxe obiiiMaTH yel roxosHi (cymai)
TOYKH YMOBH, BA AKi 3r0ZHAH CH CTOPOHH, 3 3aCTEPeKeHsM Oy-
AY4Oro MOpO3yMiHA mO-70 MOOIYHEX TOYOR YMOBH,

3) Bpemri nymkramms moxke obilimatTH BeAKi TOYKH
YMOBH, KOJH WO0-70 3MicTy YMOBH € NOBHE IOPO3YMiHE, TiIBKH
CTOPOHH 3aCTEPeraH co6i NeBHY ®0pMYy, Aka Mae Gyrm Ha Oy-
AydYe HOKOHAHA; NP. CTOPOHH 3rOAHIH CA HA SOPMY HOTAPHAIBHOTO
aKTy, aje nepej JAOKOHAHEM cel ®0pMH NOPO3YMiNAHCH MisK 0600
mo-70 BCIX TOYOE YMOBH i 3MicT yMOBH CHHCAH,

flka € in concreto nine mymrranui, ce quaestio facti, Ham
3aK0H 3rajlyé TiJBKH IpO Tpernii pij nyHeranui B § 885, Ta ioro
OpoBiZiHA AYMEA TaKa:

Koxu cuncaso ymoBy, a 3 rpaMoTH BHAKO, {0 MisK KOHTpa-
TeHTAMH HACTYNHIA 310/ I[0-70 BCIX CYIIHAX TOYOK YMOBH # KOIH
BiATaE CTODOHHM HiJNHCANH CIO TPAMOTY, TO YMOBA 000BA3Y6€ BiKe
006i croponn, a Jaibmia ®0pMa, HA AKY STOAHAH CH KOHTDALEHTH,
HE € BiKe NOoTpi6Ha 70 icTHOBAHA YMOBH, aJZleé MAaeé HHINE NPH3HA-
9eHE,

Tomy mo6m nymrranua ma’ia 060Basy04y cuiy, Tpeda

a) mobn ymoBa Oyna cunucaHa i modd Bigmosizana Beim
BEMOraM ODHebMeHHOI oopmu. Ilpore mycurs Oyrm nigumcana
060Ma KOHTpPAIeHTaMH. :

Koan orsxe croponn srojuiam e¢d, mo yMoBa wae OyTH 3a-
RAK0YEHA Ha OHCHMI, TO YCTHA YMOBA HE MO’Ke MATH HiAKOI CTiif-
HOCTH, Xib6a-0i 006 CTOpOHH BpEeEJH CA OmicJaA NHCLMEHHOI ®OPMH.

Veraa — He cmmeasa — ymoBa He MoxKe GyTH NYHKTAIEEIO,
i KOJH YMOBJIEHO NMHCLMEHHY ®0pMY, TO Hepej ii J0KOHAHEM yCTHA
YMOBA € JHIN OEeperoBopoM, HABITH TOAI, KOAH-0 KOHTPATEHTH 3r0-
AHTH CA YoKe I[0-710 BCIX TOYOK YMOBH, sIK CYUIHHAX TAK HECYIIHAX
(§ 884 Em. 3.); —

6) mo6n 3 rpamoTH 6yn0 BAAKO, M0 00i CTOPOHH BroAMAH CA
Ha cymHi rourH ymonu. Ilpo mobiumi Tourn me morpifua
B rpamMoTi HifEa srajjka, yuke 3 OrJAAy Ha T€, M0 Mij THM 3LAAZOM

Azerp. npaso obaifanuitme, 37
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OpHXOAATE B TOMiY pmemosdnniiHi Hopmu sarona., Ajge AK KOH-
TpareHTd 3acreperau co6i B rpamori, mo 3 OraAfy Ha HecymiHi
TOYKH Ma€ HACTYOHTH MK HEMH B OYZYYHOCTH MHOPO3YMiHE, TO
yMOBa, HE MOKe MaTH [HORH-INO 000BA3YI0Y0i CHIH, TINBEH JIHIIAE
e1 B eTajul meperopopis. —

Konu saxozare mosuemi BEMors nyHeransi mo mucam § 885,
TO MOKHA 3 Hel ‘KaJaTH He JHUI CIOBHEHA YMOBH, ajJe TaKOX
AOKOHAHA YMOBJEHOI ®ODPVH, Hp. ©OPMH HOTAPHANBHOTO AKTY.

V. llignme ROHATPAreHTIB € AaKTOM, 10O JI0BEPIIYE THCHMEHHY
oopMy. Beari mHmi ®opMansHOCTH He HAJEKATh A0 NACHMEHHOL
vopmu ; § 884 i. f. sHocnTs BEpasHO gaBRiiimy BuMOry, mo 006Ji-
TanuiHl yMOBH MycaTh GyTH 3a0CMOTPEHI B HEYATKY.

IMo6n opnavye yneKIIHTH y:KHBAHE NHCHMEHHOI ®OPMHE THM,
Mo He BMIIOTE NHCATH, 0Ja6 3aK0H ocifmy mnocraHory B § 886:

X710 B XBHJH 32KJI0YEHA NMHCHMEHHOI yMOBH He BMie a0 He
MOIKE rpamoiu UiNACaTH, MYCHTH HiJ IPAMOTOKN MNOKJACTH CBili
PYYHHI 3HAK B IPHCYTHOCTH JABOX ChBiJKiB, 3 AKHX OZHH Wij-
nueye ioro ind.

Ca mnoeramoBa BifgHOCHTH €A MHepej BCIM 70 THX, IO HeE
BMilOTH CBOro iMenm mifgmumcarn. Bopaspl crosa sakoHa Jo-
TOPKAIOTH JHUI THX, 0 OHCATH HE BMilOTH, ajJe HEMa CYMHIBY,
mo TYT XOAHTH O NiJIHCH, HPOTE, KOJH XTOCH BIPABAL € AHAJIB-
©a0eroM, ane BCNIB HABYHTH €A CBOTO OifMHCY, TO HeMa HijcraBH
Ao npuminena § 856. Jlaai me XoxHTH O Te, UM BiH BMi€ UATATH,
9d Hi, TA HaBiTh, KOAH-6 yMoBa Gyia cumcaHa B Tariii MOBi, AKOI
BiH He pO3yMie, HOIO HiANHC' JOKOHYE ®OPMA.

Bpemri ark upm eopmi sasimans (arg. § 580 ru. 3.), Tar
i Tyr sakomna mimsra § 886 BigHOCHTH €A TAKOK [0 TAKHX, MmO
BOPABAI BMIiIOTh HHCATH, aJl6 B XBHJAH 3aKJAIYEHS YMOBH 3 ®i3H-
YHUX OPUYEE (IpP. 3 UPHYHEE NApaiixy) He B CHJI BIACHOPYYHO
nijuncars es.

Cag yn Tag MycAThH OZlHAYE KOHTPATEHT CaM IHij TPaMOTO
uonactd cpiit pyunuii smar (Handzeichen, np. xpecrur) —
60, ak i Toro He mMoxke 3pobuTH, TO B3araal HE MOKE KOHTpa-
ryBaTH B HHCBMEHHIl @opmi.

IIpn akri mycars GyTu npucyTHi 2 ¢bBijKH, Ta OZHH 3 HHX
MyCHTh HiAUHCITH iMA TOr0 KOHTpareHTa, KOTpmii He BMie a6o He
MosKe nigmueard cd; He Tpeda ofHaue, m06H 1PO ce Y10 3rajaHo
B camiii rpamori. CeBiku He HOTPeGyIOTH 3HATH 3MicTy yMoBH
ex anal. 3 § 579 kB. 3., TinbKE Myeats OyTH B cual UpoOBipHTH
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‘

TOTOXHieTH 0co00H,Konrparenta (ex anal. 3 § 5835 Em. 3.),
Ta BiJl KOHTPATEHTIB OZep:KATH 34N EeBHEHE, WO 3MiCT rpaMoTH
Bignosigae ix Boam (ex anal. 3 § 579 rn. 3.). Opnaue no-
BEPX Cero HeMa aHa}bolii Mi NHCHMEHHOI ®OPMOK 3aBiulaHA
a MHCHMEHHOW ®OpMoI0 yMOBH, 6o ratio iuris § 886 kw. 3.1 pim-
HANE MiK 3BAYANHOK POPMOI0 YMOBH, & TOPIKECTBEHHOI ®0PMOI0
3aBimaHd BEA3ylOTh HA T€, IO ce BiAMiHHI NpaBHi iHETATYTH.

VI. Briann saiimae ¢ HAll 3aKOH OHTAHEM, B ARIM BiHO-
HIeHI0 3icTae NHCHMEHHA TpamMora /A0 TOro, WO YMOBIEHO
yerno. Jysae ea unMano, Mo KOBTPAreHTH ceilyac 1o 3aKT0YEHI0
yMoBH cmmeann ii 8 rpamori, a’e y CHHCAHIO 3alIIAH NOXHOEH,
TAE 1[0 TpaMOTa HE TOAHTH €A y BCIX TOYRAX 3 THM, MO YMOBIGHO
yerso. Iloserae murame, mo ToAl pimae, Yd yCTHO YMOBJIEHE, 9H
cnmcane? '

Inyun 3a saraibHAM 3HAYIHEM ®©ODMH UPH 00JiranuifHHX
yMOBAX, Mycinu-6 MH NPH3HATH, W0 TOJOBHOK MiJCTABOK YMOBH
6 B JAHHX CAyuagx yCTHA yMOBa, 00 cHHCAHE IpadoTa Mae OyTH
JMII TOYHHM CTBEPIKEHEM TOro, M0 yMOBJAeHO yerHo. B aserp.
np. NHCEMEHHA ©OPMA HE MAe YNPHBiNEeHOro 3HAYIHA.

Imagme B OpycKiM mpaBi; TYT NHCBMEHHA @OpMa Mae
TOMy HajiiBn3HAYHiiime 3HaviHe B cHeremi, 60 Halfinbma YACTAHA
yMOB MyCHTh MATH IHCHMEHHY ®OpMy. 3 TOr0 BHXOJNTH AAJbINA
HOCTAHOBA NPYCKOTO NMPaBa, MO NPH KONIBHAX MO-KO 3MiCTY MiK
YCTHOK YMOBOIO & NHCBMEHHOK IPaMOTOW0, pillae ce, Mo B Ipa-
MOTI HamAcaHe.

Asgerp. np. npueBoino cobi ol BHCATAOK ; ane B pAMEAX aBCTP.
np. Bim & awomaniew, ToMy aoTaYHy mocranosy § 887 k. 3. Tpeba
poaymita B Tiemiamim smasinro. Ocuaomy 70 TaKol inTepuperanai
erpiuaemo yxe B camim Tercri § 887, a kpim cero Bicropui pe-
Zarmul cel mOCTAHOBH.

§ 887 nocramosade: fg mpo ymoBy ecmouHcaHo rpamory, TO
monepesHi yCTHI neperoBopH, mo BigdyJy ¢4 pasom, ane HE TOAATH
es 31 amierom rpamors, a6o MieTaTh B €00l HOBI AOAATEH, HE Ma-
0T CriitHOCTH. 3

Ilpore, uo6E npH KOXIBEAX MisK 3MICTOM YCTHOI YMOBH
a UHCLMEHHOI TPAMOTON, pillaJl NOCTAHOBH rpaMorH, Tpeba
TAEHX BHMOT :

1) YmoBa myceurs GyTH cOHCAHA HA NHCEMI 3 BCARHMH
BHMOFAMH NHCHMEHHOI ®OpME o mMHcau § 884 KH. 3., BHAYATD,
myenrs Oyru migumcana ofoma kKonTparenTamu. Koam-6 BHIMEOBO
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rpamora Oyna mifnucaHa TiABKH OJHHM KOHTPAreHToM (Ip. mpw
MOBSKHIM CKPHNTI), TO €BEHTYAJbHI NOCTAHOBH YCTHOI YMOBH MAIOTH
IOBHY CTilfBicTh.

2) ’'pamora mycurs Gyrd AHMCUO3HIUIHOK0, He JAN
A0Ka308010 rpamororo. Hakonu-6 yerma ymosa 6yna yxe nepepme
0CTATOYHO BAKNIOYEHA, & ONiCcHdA 3TOAHMAHCH KOHTPATEHTH HA CIH-
CaHé YMOBH, TO YCTHA YMOBa € 30BCIM erifiHa i HA HIO MOKHA
OpH KoaAisuax moknukyeartn cd. Ilofi6HO upH HHIIEX JORA30BHX
rpaMoTax, KOJH CTOPOHH a priori 3rofuJH ¢ HA Te, U0 UHCHMEHHA
©0pMA Maeé MATH Juil Zorasose sHawine. Ce somcim mpupopue, 60

IPaMOTa Ma€ TYT NPH3HAYEHE JOKA30BOIO CpeAcTBa, TOMY m0Giu
TOI'0 AOKa30BOr0 CpPEACTBA MYyCHMO TaKOMK JONYyCTHTH HHII 10-
Ka3H, S8HAYHTH, M. H. /IOKA3H i3 nomepejHoi YCTHOI yMOBH.

Kpim cero moeramosi § 887 kn. 3. ne migaarawors ragi ymosu,
140 IX CHHCAHO IO 0CTATOYHIM BAKNKYEHIO YETHO! YMOBH /s TEBHOI
okpemoi niam, np. AaA iaradynsumi.

3) § 887 npumine ed Jmm TOAI, KOAM HOUEpeXHA
YCTHA yMOBa Mae TaKi II0CTAHOBH, ARI ,MPOTHBAATH Ca
HOCTAHOBAM rpaMoTH, a60 Mae Tari Z0AAaTKH, AKAX HE MiCTHTH
B co6i rpamora. ,Jlogaren* — ce accidentalia negotii, Recymui
TOYKH YMOBH.

Konm ozmave B ycrTmiii ymoBi Haxonars ca Tari cymui
roukH (essentialia negotii), Axux mema soBciM B nrcbmMeHHI
rpamori (Op. BHpasHe O3HAYEHE ITHH KymHa), a60 HABIAKH B IIH-
cbMeHHil ymosi crpivaemo Taki Hecymui Toukm (,10-
AaTen“), AKX HeMa B ycTHIii ymosi, T0 pimae in dubio smicr
YCTHOT YMOBH.

4) Pixmansa mycaTs BifHOCHTH €A [0 ecaMoro 3micTy
ymosy, Tomy § 887 He bdoOMKe NPUMIHHTH ¢d, SK XTOCH OCHODIOE
He I00AUHOKI 1 0CTAHOBH YMOBH, ale cTiiiHicTh camoi
rpamoTu upo ce6e. Ilpore moxna noramkaTHes HA yerHi mocTa-
HOBH, KOJH 3aXOAHTbH CHMYJNAUHA — Ta il B3araii upH CHMyJANH]
HpHMiHIOE cA mocraHosa § 916, a me § 887. Ipamora tparars
‘ CBOI0 CTilHiCTH, AK OJHH 3 KOHTPATEHTIB 3MOKe [IOKA3ATH, IO
rpaMora CHHCAHA Wi BIJMBOM HpuMycy, uoxudru a6o o6mMamy
i He BijnoBifae BOJH CTOpIH.

Bpewri sapepsxyiors noBry criimicrs Tori yermi mocranosm,
{0 MATh NiAb MOACHATH a00 67H3NIE PO3BECTH 3MiCT MHCHMEHHO!
IpaMoTH,
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Konm pani spasmmo, mo nocranosa § 887 ku. 3. ¢ puemno-
sulEiiEa, Ta Moke OyTH BHKJAKYEHA NPOTHBHOIO BOJIHIO CTODIH, TO
Aifiieno 70 BHCHOBEA, W0 B Hiii HE BHCKA3aHEe 3arajbHE NPABHIO,
ane pajume BHIMOK BiZi IDOTHBHOI 3acaju., —

D
/%:EQJEIOTC 2.‘/;{7 \‘i\

3.7wwm yM’{e' o -~
§ 39.
3araabHuit oraag™).

I. Oéniraumitai yMOBH CIy:KaTh IIAAM BEABMH PO3raiyiKe-
HOro 060pOTy CyCHiZBHOIO, HpPOTe BMICT yMOB € Jy:Ke PixkKHOPO-
pamii,  Koam zaxi ssaskmMo, 1[0 y Hac mnaHye 3acaja ¢B0OOAH
yMoBH i orea cBoGoja BiHOCHTE €A TaKoX 1 70 amMicTy
yMOBH, Ta KOJH 3BEPHEMO yBary Ha ce, [0 CyCHiAbHE JKHTE if HOro
noTpeén HAXOAATH €A B MOCTiiHIN @IHETyanmi, AKa POAHTH yce
HOBI ®opmME 06OpPOTY, TO 3PO3yMieMO, 1[0 3MicT 00JITaI[HiiHHX YMOB
He TifuHHIOE ¢A HiAKEM wemaram, HiskeM maGasonam., Bupasai
BEPOOHIHCH CIOKOHBIKA MeBHI o0airan@ifni THNH TAKAX yMOB, IO
NPEXOAATH Halvacriiille B MIOJEHHIM KATIO, aJe i OHH 0/ePKYIOTh
nocTiifHO HOBI NPHYHHEH, TAK 10 ABAAIOTH €A YACTO 30BCIM Bif-
migHO BiZ cBoix mporormmis. IloBepx cero oGopor cycuinpHui mIy-
ka6 co0i BCoZm 6es oragjy Ha TOTI THOH TAKHX, YAMAJNO HOBHX,
TBOpiB, AKI HalAlmume BiAmosifaoTe Horo morpedam.

Jlo cel moABu HaBAsye Te0pHA WOAIA yYMOB HA Has3BaHi
it BenasBani ymosu (contractus nominati i innominati). IIlo
puMeke Op. mig CEM UOAITOM PO3YMiNo, CHOrOAHI HE Mae yiKe
HigKOI CTIHHOCTH, aJXe DI YJKHBAEMO cel Ha3BH HA O3HAYCHE, W0
AedKi yMOBH Tak 9acTo JydYalTh cA B NpaBHiM 000pori, mo mMa-
10Th TeBHY, Oci6Hy HAa3BY, HAKONH HHII yYMOBA Tol Ha3BH HE
mators. Ham 3akoH 3Ha6 Taki THUH # TPaKTye OpO HHX 3 OcidHA
— ce contractus nominati mamoro sakosa; Bei HEmI
yMOBH, 00 HE AAZYTh ¢4 Nif9uHATHE GeamocepejHO Wij OAHH 3 THX
Tanis, 6 contractus innominati.

#) Tlop. Schey,«Obl. verhiltnisse 1. § 1; Steinbach, Erwerb und
Beruf (1896); Steinbach, Rechtsgeschiifte der wirtschaftlichen Organisation
(1897); Schuster v. Bonnott, Grundriss, er. 51, 52. —
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o ceit mogin e mae uiarol npasuoi gazerocArIOCTH, CTIAYE
camo 3 cebe. Hacysae ca aum nurane, ki mpaBri H0CTAHOBH IPHMi-
HIOKTh €4 JI0 HEeHA3BAHUX YMOB, IO B HAWIM BaKOHI HE € 3 0CIGHA
TpakroBani. Hema cymuiBy, mo saransmi npasmaa obxira-
LnifHOro mpaBa, a npo obairanmiini ymosE 3 ociHa, MapTs TYT
pimaioue smauine. Opmave usmano aywae cd, mo contractus in-
nominalus He € 30BCIM HOBUM TBOPOM, aJe TiJBKH MAJO0 M O JH-
®iRanuelo icruyiodoro THOy, a0 coOpigueHEM 3 ABOMA
8ra. Oinpmie THHAMH — TOXI HE MO BiJKMJATH 30BCiM 10 AP i-
OHEX HOCTAHOB UPO AOTHYHI TANH, ale 6CTH 3aAYNI0 imTEp-
operanwi, BUHANTH pixBEM] # TOYKH cXoski, Ta Ha ciii migerasi
AlliTE 70 BJOBOJAWYOrO BHEAIAY').

II. B reopui crpivaemo mozin ymos ma romnoBHi i A o-
Aartrosi ymosn (Haupt- und Nebenvertrige). Ceit moain Biguo-
CHTB CA /10 3MiCTy, NpPOTe BrafyeMo PO HBOTO HA CiM MiCIHH.

Hazea ,moparTkoBi ymoBu“ mae noasiiine 3nagiue:

1) Ilig popaTkOBEMH yMOBAMH pO3yMié ¢ TAaKi yMOBH, IO
BHCTYNAKTL U 8K A0 AATEH A0 APYrol yMOBH, KOTPOI HACHIAKH
OHH B NeBHIM Hanpsmi mopueiryioTs (1. 388. pacta adjecta);
up. lex commissoria npm kynsi,

2) JlopaTEOBEME YMOBAMH HA3HBAEMO TAKOK Taki yMOBH, IO
3 HHIIEMH YMOBAMH CTOATH B MEBHIli MPaBHil 3aBHCHMOCTH,
TaK MO Ccyabda TOJOBHOI YMOBH Maé BIUIHB HA CyABOY A02aTKOBOT
ymosa. Tyr mazexars mepep yeiM Tari ymMoBH, IO CAYZKATh A0
3a0es3neKH JPYruX yMOB.

III. Kpim mosmemux (I, II) moaixis, mo onmparots ¢g panuie
H3 3BEPXHHX YHM HA BHYTPillHMAX H03HARAX, T4 HE JAAIOTH
HOrAAAY HA XapaKTePHCTHYHI BHYTpIimHI Nixu 06IiTanpiiHAX yMOB
3 Ooraspy Ha 3micr, 3ricHi € B Hayni mHII HmOAYIH, WO CTADAKTH
cA 3BECTH 061iranuiiEi yYMOBH /0 NpPOBIAHHX AYMOE CYyCHiIHHOLO
o6opory. Oanave Ak orei HpoBiAHI AyMKH 000pOTY HE CTOATH

1) Tar mp. 7. 88. sacrroBe noxire (Teilpacht), B mamim saxoni ne
nagsame oOkpemoi0 mBaspoo (§ 1003 ®u. 3), @ TBOpPOM BIOKEHMM, B CRIAY
AROT0 BXOJATH €NGMEHTH @apeHAm if exeMenTs cHirku; yMOoBa O ROCTABY
piza (Werklieferungsvertrag), raxom me 8picea B mamim saromi mig 0cibHow
HA3BOIW0, MicraTh B c06i umpnmem Rynma fi ymoem o npanmo (§ 1168 ru. 8.,
i 7 g Ca npossa wae raki KoacesBenuui, mo B nepumiy Bunagry Tpela Bignopigao
croMOiHyBaTH NMOCTAHOBE npO apeHpy if npo emiawy, a B gpyria BuIajgy IocTa-
noBE mpo kynHo i mpo 1. . operis i m g
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n06iy cefe exCKN03HBHO, ae A1NAI0TH PIBHOYACHO i B pimuiii cmal,
Tak i ceil MOALN NOZAE BAralbHY XAaPAKTEPHCTHKY AKHXCH
BAKHIHIIEX Ppym, aje 0e3 npasa BHRIKWYHOCTH, 00 OyBarOTH
TBOPH, IO JydaTh B €06 XapaRTePHCTHRY Pi:KHHX EaTeropuii, ato
mo He MiAYHHIKOTH ¢4 Hij kajmy kareropuo. Ilpore monmemnii
NOAIN mMae Jule 3ajady BKasaTH HA HaiBAKHIimI npossm o6ai-
raluiaoro 060poTy.

1) Yomopir BHCTYNAE NiZ EKOHOMIYHHM 3rJA4Z0M ad0 cam fK
OJMHHUIA, N0 Mae Ha Meri JHO CBOI NHTOMI eroicTEYHI minm, a6o
B OpramivyHiM C€NO0JYdYent0 3 APYTHMH B YS[AAJHEHK) EROHOMIYHHX
ninnit gpyruax. Ha cim nomarae nopia Ha

a) ymoBu npo mepepgauy it naéyre giop (Vertrage
der Giteriibergabe und des Giitererwerbes), i

0) ymorm opraunisanuiini (Vertrige der wirtschaftlichen
Organisation).

Vmon mpo nmepepauy it Habyre aAi6p MokyTh OyTH
Bignzarei it Geanzarsi (mp. RynHO — pgaposuna). Hafiasuilimy
poNIo BiArpHBAaIOTH BigmIaTHI yYMOBH cel karefopmi; Bei OHH
cToATh Ha 3acagi ¢BoOiZHOl KoHEYpeHmmi (System des
freien Wettbewerbs), Ta ix nposignor Aymro € o6MiH €EoO-
HOMiYHHX Ji0p, mpore Hassa ,00mMimnmx ymop“ (Glter-
austauschvertrige) B malimupmim posyminio.

Ane 3HOoBa B mipy cero, ski exoHOMiuHi fo6pa € mpexmMerom
YMOBH, MOKHA BiDiKHHTH :

@) o6minRl ymoBHE B TicHilimim posymiH, 7e
X0AnTh 0 00MiH piueBuX Ai6p (kyuwo, o6min);

B) nosmurroBi ymonm (Gebrauchsvertriige), s upen-
meToM Oo0MiHY € MoK HTOE 3 piud (HaeM, apeHAa, NPOLEHTOBA
I03HYKA) ;

y) ymoBm o npanio (Arbeitsvertrige), me mpama ecrs
npeamerom obéminy (L. c. operarum, operis, Biguzaree depositum,
T )

Bei Tori ymoBE MoskHA HasBaTH 3aApPOGKOBHMH yMOBAMH
(Erwerbsvertrige), 6o ix spiritus movens & ocobuernii 3apiGok.
Il'omoBra nine J€xnTh B BHEKY; TYT XOAHTH O HaliBHeml ocodHeri
KODHCTH, a HAfMEHII “KepTBH.

BesnnaTri ymoBE cel KaTeropmi CyTh BHCJIOBOM KOHE-
YHOCTH TOBAPHCKOILO KuTH, OHH ONHPAIOTh CH HA MOYYTH Aide-
paxsnocrn (Liberalitit), Gea amol He Moxxe icTHyBaTH IKajHA
CyCTiABHICTS.
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Jo apyroi kaTeropui Hanexarh T. 38. opranisa-
gaiHi ymosu OBH DONAraloTh HA HIZYHHEHK Uij 9yuxi
a6o enmiapHi Winwm, TOMy BHRIYEHHH @& cHeTeM CROGIZHOI
EOHEYDEHIHi, Ta 0€00H, OOHATI TAKOI0 yMOBOIO, HE MOKYTh 3Ma-
raTi A0 OCATHEHA BJACHHX KODHCTHI, JHII AINATH YECHO y UYI:RiM
3rJ1. cmizpHiM inTepeci. B npmBaTwim npaBi opramisamnmiiEi yMOBH
AinATe ¢4 Ha ABI rpynd:

e) Opna rpyna obiliMmae cnoayry camMocriiimmx, pis-
HONPABHHUX 0Ci06 pg1a ocarHens eroHomiumol nimm. Tuaoom
TaKo0l CHOAYKH € societas.

8) Jpyra rpyua XapakTepuaye €d AR 3aCTYNHHITBO
yopaBuTens TOCHOZApPCTBA APYyrowo ocobo, mOp.
mandatum, —-

2) Bamxumii mig sraajzoM nixu € mojia yMoB Ha KD ef -
rosi ymoBa (Creditvertrige) it ymoBu ana 3abesnevensa
(Sicherungsvertriige). Ilinnro mepmmx ¢ JaHé EpejpHTY, 3HA-
4iTh, NPHBHAHE KOMYCh YJKHBAHH BYJKHBAEMHUX DPiuuii 3 060BA3KOM
pigzans in genere no Akimeh waci (up. mosmuka, depositum irre-
gulare i 7. n). Ilizmio Apyrnx ecrs 3adesnera Nepe €BeH-
TyaZpHEMEH 3JHMH Hacaipramu (np. mopyka, depositum, pignus,
KOHTpAKT y0eameueHs i 1. A.).

IoBnemmuif mozin BKasye TiNBEN HA /iBI OKpeMi rpynH yMOB,
ajze He CTOITh 3 €000f0 B HidRil 3BA3M. —

IV. IlizpaBmm 3araisHy XapaKTepHCTHKY HaliroJOBHIHIIAX
rpyn o6airaluiiEEX YMOB, KOTPHX OJH3IIE PO3BEJEHE HAJEIKHTH [0
Apyroi (T. 8B. IOApPi6HOI) ¥WacTH O6AITAUEIHOrO OpaBa, MYCHMO HA
cIM MicHH 3BEPHYTH yYBary Ha ce, W0 3MiCT yMOBH NpHOHPAE
9HEMaJO TeBHI XapakTepsi IiXH, AKI MalTh 3araibHe BHAUIHE, Ta
DPOABNAKTSL CA NPH HAfpisKHOPOAHIAmMAX yMOBaxX B HEBHIM Bupl.
Ilepea BeiM Haze:KaTh TYT ABA POAH YMOB O 3arajbHiM BHAYIHIO :
t 3B. migrorori ymoBm (Vorvertriige, pacta de contrahendo)
# ymoBH Ha Kopucrs 3ri. Ha Heropuers Tpermx (Vertrige zu
Gunsten oder zu Lasten Dritter). (IIpo memosxausi i Hefo3BoneHi
ymoBn Gyana Geciga ysxe B mepmim posaini er. 26—34). Bupouin
Tpeba TYT.3aYHCAUTH TAKi YMOBHi I[OCTAHOBH, IO JyYalOTh CA
B IMO/EHHIM JKHTIO NPH BAHpPisKHOPOAHIHWEX yMOBaX i TomMy ma-
10Th B obairanmiiniv npasi saranbhe sHavine. Tyt BigrpusaTh
HAHBAKHIHLLY POMNIO: YCHiBA, pedenli, OPHKA3h, a Aajki 3ajaTok,
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uepeAjaToR, BiACTYmHE, YMOBHA Kapa il 3aCTEPerKene BifcTynJeHs
Biz ymoBH.

Ilonnecme npmerymaemMo Ao 6aH3mWOro pos6opy AOTHYHEX
NHTAHD.

§ 40.
MigroToBui ymosn™). |

I. Yumazno ayuae cd, 10 HEMA e HiZCTABH 710 3aKNI0YEHS
YMOBH B TeuepimHOCTH, ajJe CTOPOHE B TiM iHTepecoBami, mo6u
3a0esleynTn 3arA04YeHe ymosu Ha Oyayde. Tory uize marors 1. 3B,
nigrorosri ymosu (Vorvertrige, pacta de contrahendo). 3mi-
CTOM CHX yMOB 6 IPHHHTE 000BABRY 3AKNI0YEHI NEBHOI
yMoBH (7. 38. roA0BHOI ymosn, Hauptvertrag) B 6yayuno-
ctu'). Ham sakom masmpaé tary ymosy ,Verabredung des kiinf-
tigen Vertrages“ i rparrye mpo Hio B § 936 k. 3.

IIpo cyTs niAroToBHEX YMOB iCTHYIOTE B TeopHi pixKHi mo-
PAAJH, UPOTE HAJERHTh HPH3AAYMATHCh OAH3IIE HAJA [PABHOK
CYTHIO Cero HOHATA : ,

1) Paclum de conlr. We € aHm aKTOM, NiATOTOBAAKYAM
YMOBY, aJie cam 0po ce6e roT0BOW, CAMOCTIHHOKN yMOBO I0.
Tomy tpe6a Tyr BizpimmaTH ABI yMOBH: HOUepEeAHY YMOBY — ce
pactum de contr., i nissiiimy ymoBy, EOTPOI 3aRJI09€HE HACTYNAE

#) Ta, Cod. Ther. 1IL 2. n. 53; Prot. Il. er. 462.

Hop. Zeiller, Comm. III. er. 147—150; Nippel, Erl. VI, er. 203—208;
Winiwarter, Biirg. R. IV. er. 110—112; Ellinger, Handbuch cr. 425;
Stubenrauch, Comm. 1L er. 129—131; Kirchstetter, Comm. ecr. 484,
485; Krainz, System II. er. 57—60; Hasenthrl, Obl, R. L cr. 668—671;
Till, Prawo pryw. IIL er. 115—118; Schuster v. Bonnott, Grundriss,
er. 24, i

Bpemri: Regelsberger, Civilrechtl. Ertrterungen L. (1868) er. 125 i g.;
Degenkolh, Der Begriff des Vorvertrages (1871); Praktiker, Vorvertrag
und Punctation, 8 Gellera Centralblatt I er. 141 i p.; Adler, Realcontract
u. Vorvertrag, B Jahrb. f. Dogm. XXXI. er. 190—279; Sc hey, Oblverhiltnisse I
cr. 38, 172 # x, 189 i g, 279 i n.: 3o006ros, Pactum de conirahendo, 8 Ya-
conncy npasumdit VI (1896) er. 1 i x.; Pfaff, Clausula rebus sic stantibus
(y Festschrift fiir Unger 1898 er, 339 i 5.). —

1) Xrocs soGoBusye ca ma pik 1903 seaxi morpebm mo-0 KymHa KURKOK
sacuorosat™® B Rumrapam Hayrosoro Tosapmersa im. Ilesuenwa,

Aserp. npamo oGaifamiriine. 38



9288 IP. CTAHICIAB AHICTPAHBCKUIL

gacaigrom npmEATOro B pactum de contr. odosasky. Ce ymosu
camoeriiini — OpoTe MIArOTOBHY yMOBY Tpeda Crporo BiApisKHATH
Bil nyHETAINul, AKAa 3a71a 6paky yMOBJIEHOI ®OpMH He 6 Ine
0CTATOYHO 3AKJI0YEHOK YMOBOW. Baaraal Koam BaKHICTH yMOBH
3a71€KATH Bifl THCHMEHHOT 260 WHIIOI ®OPMH, TO MORH YMOBA 6 JIHLI
‘YeTHO 3amJiouena, He Mo:ke Oyrm Gecigu mpo pactum de contr.

2) Mumo 3araZsHOrO mHpaBEaAa CBOGOAH ymoBW, pactum de
contr. He MosKe 3MArATH /10 3ARJAYEHA PideB ol a6o pOAUHHO]
yMOBH, T4 06MEXYy6Ch BUENOYHO Ba yMOBH o6airfanmiimi.
3maunts, ‘npeamerom pacti de contr. mosxe Gyrn riabru 060BA30R
70 sagAouena obaitamuiinol yMmosn. YMOBY KymHa-npoAasku a6o
AQPOBHHE UD. HE MOXKHA BBaskaTm Ak pactum de contr.s oraapy
na mepegauy — (traditio & pigesoro ymopow) — mnpoganoi a6o
Aapopanol pium, a sapyunmn we & pactum de contr. 3 oragay ma
Oyayue moapyske.

3) TonoBua yMOBA, W0 Mae OyTH 3aRINIEHA HACTIAKOM
niAroToBHOT yMOBH, MoxKe OyTn alo peanbHAa 260 KOHCEH3Y-
47 bHA, 3BUYAHHO € OHA PEAJBHOK YMOBOK, OP. NMO3UYKA, KOTPY
nigroroenge pactum de mutuo dando. Ane mema migcraBu, 3a
JleSKANHE NHCHMENHHKAMEH IZLOTOBHI yMOBH 00Me/KYBATH TiNBEH
HA peainbHi YMOBH, Ta HE JONYCKATH iX 3 OrJA7Y HA KOHCEH3Y-
aneri ymosm; 60 KOJM Np. XTOCh 3 APYLHM YMOBNTH CH, INO NPO-
TATOM POKY MAKTH 3 COG0IC 3AKJNIOYHTH YMOBY CHIIKH, TO piw
ACHA, 1[0 OHH € Tenep He XouyTh OyTH B CHLANI, i MmO HE CTa-
HOBJATH MOOAHHOKHX MOAPIGHHX MOCTAHOB Mis 0600, IHII MAIOTH
HUHI Hamip 3aleBHUTH e [110-7(0 BAKNIOYEHA CHIAKE B OyAy4HOCTH.
Taka ymoBa Maeé 30BCIM pAIliiOHANBHY NiZCTaBY, IPOTE 3aKOH MY-
CHTHh 11 y3HABaTH, ;

O00BABOR 10 3aKJIOUEHA IOJOBHOI YMOBH MOzKe OyTH OZHO-
croponnnii abo o6ocroponnnii; — ce quaestio facti. Ilpn commo-
datum i depositum sBugaiigo opmocTopoHmmii, upH mo3UYNi ado
opmocroponnnii a6o obocropommnii (pactum de mutuo dando —
de mutuo accipiendo). .

4) llpaBuoo MeTO, 0 AKOI 3Marae UiAroToBHA YMOBA,
f 3ARJA0YEHE TOJAOBHOT ymosu B Oypyunocrs. Pisuana
mik pactum de contr. a nismiiimo0 ¢. T. TOIOBHOK YMOBOK Je-
JHTH B TiM: IpeAMeToM roiJosHol ymosu e dare, facere, praestare,
npeaMeTon migroToBHol ymosu contrahere.

Pactum de contr. amarae o 3araw4ens y MOBH; C& MYCHTH
OyT™H yMOBAa, He JHUI OJAHOCTOPOHHE 3adRJEHE; TOMY HE MOMKE
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Gyrn Gecigm o pactum de contr. npm BuGopoBHX yMOBaX, A€ OAuiil
CTOPOHI IPHEAYLYE 1PABO eBoGigHOr0 BHGOPY, 260 IPH YMOBI LEp-
BORYIY.

CrnoBHEHE MArOTOBHOI YMOBH J€KHTh B 3aKIIOYEHIO T0-
70BHOT ymoBH., I3 miArOTOBHOI YyMOBH HE MOJKHA JKAJATH UPAMO
CIIOBHEHH TOrO, MO € upeameroM roxosHol ymopu'). B mipy cero
noxonzxens npasa i3 pactum de contr. sseprae ca TiIBKH Ha 34-
K7I0Uene r0J10BHOI YMOBH, a He npamo Ha Toro dare abo facere,
mo & npeamerom roaosHoi ymosu. Tomy it B OCyAl BHCKasye
eysi, 10 CTOPOHH € 000BH3AHI 3AKNWOYHTH 3 C0G0I0 YMOBY ILECBHOIO
smiery. :
flknit 6 0HAE BACAIJOK IPABOCHABHOIO CYAOBOLO OCYAY,
3aJI€JKHTH BiJA TOTO, YH 70 3AENKYEHA IOJOBHOI yMOBH Tpeda p e-
aZnpHOTO Aiznauwa (peansHi KOHTPAKTH), YU BHKAOYHO NEBHOI
3aABH 8l CTOPOHH KOHTpPAreHTa (KOHCEH3YaAbHi KEOHTPAKTH).
B mepmim Bunagky exseRyInua [PAaBOCANBHOLO OCYLY HACTYNA6
yepes rpouesi kapm, sraapno apemr (§ 359 ers. yer.); mp. upu
pactum de mutuo dando nizsammii Mae BHIJATHTH LO3RYKY, 60
iHagRme CHOHYEae ed HOro A0 TOI'0 IPOMEBHMM KapaMu 3ra. ape-
mroM. B apyriM Bumajry, Ae nisBaHpii Mae 10 3aRN0YCHA yMOBIH
37I0’%KHTH TIABKH LEBHY sasBYy, BiJApDiKHAE €K3. yCI., YH I'0IOBHA
yMOBa 6 OpHOCcTOpOHHA, um oGocroponna. IIpm opHOETOPOHHHX
yMOBAX BBAKA6 €4 3afABY NI3BAHONO HACAIAKOM NIPABOCHIBHONO
oeyay 8k 3aoskeHy (Ak-6u uisaumil JOTHYHY 3adBY cnpasii 3710~
®UB: § 367 ers. yer.), a upn 060CTOPOHHEX YMOBAX ceil HACHIZ0K
MOKE JHII TOAI HACTYNMTH, KOAH UPOTHBHAE (T 6. N03UBAI0WMII)
¢aM CHOBHEB i3 ©BOTO GORYy ce, Mo A0 Hboro) mamexano (§ 309
eK3. yCI.). —

Hagezeni 1ixu BiApisKHAIOTE NIArOTOBHY YMOBY Bif 1OAIOHHX
yMoB, i Tak (EpiM BHCIE BI'aJAHHX):

a) Big mpopaxm cmopisamoi pium (emtio rei futurae), up.
ogoviB 3 cajxy na Oyayumii pig. Tyr € aum o7 HA, OAHOUTABHA

1) Koam XTOCh UPHPIK APYroMy AaTH LOBHURY 200 K, To me MO# cKasaTy,
wo Bin fiowy smaen 200 K, Tisern, mo 060BASAHEI 3 INM SARJOYATH yMOBY 10-
smupm B keori 200 L. Jlomepea wopi, ®oam Bin Bumaatus ppyromy cmx 200 K,
crae sipuresen Toi cymu. Bijg cnosuens pacti de contr. me MOmua yXmiuTH CA
np. THM, IO CRIAJAE CA CHX 200 K go eymosoro pemosaty, 6o pactum de contr.
gwarag jo Toro, abm mmnataTn B Oyiyusocra gpyrowmy cyay 200 K credendi
causa, a ne .mo0u 3AOMATH 11 10 cypoBOrO JEHOBHTY.
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YMOBa, 10 MyCHTh OyTH BHKOHAHA B OYAYYHOCTH, & HE XOAHTH
TIIBKE 0 3aKJAI0YEHE ORPemMoi yMOBH, —

6) Big . 3B. ymosu npo Bigkpure rpegury (Crediteroffnungs-
vertrag), 60 yme uepes TOTy yMoBy YAlaioech (Gesnocepeino Kpe-
ABTY 70 #xoieh BHCOTH, ii KOHTparen?, Oepyduil KpeAHT, CTae
deauocepeanun posxankon, IIpore 70 cei ymMoBH He UPHMIHIOIOTH
¢ moeraHoBn npo paclum de contr. —

II. IIlo6u iz OigroToBHOI YMOBH MOYKHA (YJIO0 KaAATH BAKJIIO-
yeHs POJOBHOI YMOBH, myearh niens § 936 KH. 3. 3aXOAATH 0Ch
AR1 BUMOTH :

1) Yac 3aKN0YEHd 'OJOBHOI YMOBH MYCHTb OYTH B i
rOTOBHIH ymoBl BHpasHo nopanuii, Koam wac HeosHageHwir, mifro-
TOBHA YMOBA HE Mae 000BI3YI0¥OI CHIM.

2) Kpim cero mycsars y:xe B pactum de contr. 6yra nogani
cyumHi rogrn roxosuol ymoen (essentialia negotii), axi ne ga-
nyTh ¢ JONOBHHTH JIHCIO3UNMIHAME HOpMamu sakoma. 1liae Toi
IIOCTAHOBH TaKWil, WO6H cyAHA MIir Ha eaydail CHOPY TOYHO O3HA-
YHTH 3MiCT IOJOBHOI yDOBH, SKa Mae OyTH 3aRJI0YEHA.

3) Oobosasywua cuma pacti de contr. yerae, roau odcraBunnm
B Mexnyaci — c. 1. mizk pactum de contr. a o6osaskom A0 3a-
LNI0Y€HA TOJNOBHOI YMOBH --- TaR OCHOBHO 3MiHHIH Cs, IO Lilb
YMOBH HE AacTh €A OmicAs OCATHYTH # OJjHA CTOPOEA CTPATHIA
uepes Te no Apyroi eropouu posipe, Ce spicHa B HOBCIOAHIM up.
clausula rebus sic stantibus.

Ca gagB3yna BUCTYUAR HE JNHUI IPH TAKRX HiATOTOBHEX yMO-
BaX, MmO smaraloTh Ao npuspasd kpeanty (pactum de mutuo”
dando), ane Baaradi mpH BCARHX NiArOTOBHHX YMOBax, 60 empa-
seAnuBo 3amivae Zeiller, wo toxal upmmyckars, adm EoTpwil
3 KOHTPAIGHTIB XOTIB 3000BA3aTH €A [0 BSAKJAKYEHH YMOBH LPH
TaK OCHOBHO BMiHeHMX 00CTABMHAX, 0P, KOAH TOH, KOTPOMY HpH-
peYeHo HO3WYEY, [epejl SaKNIUYeHEM YMOBH HoIajge B KOHRYPC
KOJIH CAYr'a Tepej MOYAHOM CAYMKOH TAMKKO BaHejy:kae #l T. .

Clausula rebus sic stantibus sumarae:

a) mo6u NiNe yMOBH He Aana cd omieas ocarsytn. Ores
inb, AKill Mae cay:kuTH OyAyda yMoBa, MyCHTh OYTH BHDPA3HO
BHCKA3aHa, 200 MYCHTH i3 00CTABHH HADIHJHO BAXOAHTH, TAK I[00H
il MOrza mi3HATH TAKOMK JApyra CTopoHa; —

0) a0 modn depes aMiHy BIAHOCHH OJ(HA CTOPOHA c‘rpa'rma
AOBipE A0 Apyroi. —
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IlpaBo AoxoAsKeHs CBOTO TPaBa i3 NiArOTOBHOL yMOBH LOracas
no poui Bij Yacy, KOJH rOJ0BHA YMOBA IIOBHHEA §yJa micas ydMOBH
oyru sakniouvena. Ce e mapgssuuaiine sagasnene Ilounn
cero sajasnensa oszmauye § 936 k. 3. Bij xBuni, KoaH OyB peue-
Hellb 710 3aKAIYEHs TOZOBHOI YDMOBH. 3peWTOl HACAIAKH TOLO
3a/]JaBHEHs TAEi cami, Ak IPH 3a/laBHEHI0 NPABHEX IKA/AHb 3 34-

nopygn').

§ 41.
YMOBM HA KOPUCTb | HA HEKOPUCTb TPETHX™).

I. Xto B ymMoBi Apyromy npapigae, mo upuaece
Tperiii oco6i ArRych HpaBHY KOPHCTH, 3aKJNI0YAE
ymosy ua kopucrh rtperunx (Vertrag zu Gunsten
Dritter). Tagka ymoBa Mae OKpeMe IDABHHYE 30aYiHE O CTIABKH,
0 CKIZBKO OpoMicap, B3HAYATH Cceil, KOTPOMY HPOMITEHT 3J0KHE
IPHPEYEHE, HE € 3ACTYIHHKOM TpPETOi 0CO0H, O CKINBRO OTHKE HE
BaXO/IHTH BHOAZIOR 8ACTY HHHI[TB a.

1) Hop. eucme cr. 191 i

*) T'n. Cod. Ther. I 1. n. 32—36, 51, 52; 2. n. 59—61; 18. n. 19;
39, 35, 46; Horten IIL 1. §§ 9, 54; Martini IIL 1. § 24; 4 §§ 15, 18,19.
Pax. wu. s I § 24, 116, 119; Prot. IL cr. 16, 17, 52, 53, 565.

Ilop. Zeiller, Comm. I1. er. 50—55, 298, 299; Nippel, Erl. VL cr
79—83; VII. er. 100—102; Winiwarter, Biirg. R. IV. cr. 40, 41, 227, 228,
Ellinger, Handbuch cr. 404, 460, 461; Stubenrauch, Comm. IL er.45 - 47
233, 234; Kirchstetter, Comm. er. 462 mp. 9, cr. 520—527; Krainz
System I cr. 3i7—3bb; Hasenohrl, Obl R. I er. 448—483; Till, Prawo
pryw. 1L cr. 84—90; Oromosckui, Cucrex IL cr. 62—64; Schuster v.
Bonnotl, Grundriss er. 20, 21.

Kpin eero: Biihr, Ueber die sog. Verlrige zu Gunsten Dritter, & Jabrb.
f. Dogm. VI (1863) er. 131—186 (raxom Xl.fer. 394—397); Unger, Die Verlriige
zu Gunsten Dritter, & Jahrb. f. Dogm. X. (1871) er. 1—109; Stobbe, Deutsches
Privatrechit i1 § 220; Gareis, Vertrige zu Gunslen Dritter (1873); Siegel.
Versprechen als Verpflichtungsgrund (1873), er. 142—159; Zimmermann
Die Lehre von der stellvertretenden * negotiorum .gestio (1876) cr. 50—8d
Tartufari, Dei contratti a favore di terzi, (1889); Leonhard, Die Anfecht-
barkeit der Yertrige fiir das Vermogen eines Dritten (1892); Lambert. Du
Contrat en faveur de tiers (1893); Pacchioni, I contratti a favore di terzl
(1898); Hellwig, Die Vertrige aul Leistung an Dritte (1899).
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Pumere npaso He 3HAN0 1O NpaBuay aHi 6e3nocepepHOro
3aCTYIHANTBA, AHI YMOBH Ha KOPHOTH TPeTHX. 3BiCHE 6 HPABHIO
pumeroro up.: mex pacto tertii nemo acquirit®; =. ss. pacta in
favorem tertii ¢ mesasxni.

Onsave B wismifimim posBO0 pPUMEKOro np. 6aunMO BHIMEH
BiA cero npasmaa. Ilepes BCIM cnajuuBHUE MO:Ke 3 APYruMH 3a-
EJII0YaTH YMOBH HA KODHCTH CBOIX €NAJAKOEMIiB; HpH AAPOBHHI
MO3Ke Zapylourii o6fapenomy paru npuras (modus), gapoBany piu
uepepaTs Oisniiime wmperiii oco6i; Koam BiHO yCTaHOBAHE OFHH
3 npeiris (acmeHjenTin) KinKH, MOKe O0TAMKHTH MYIKA IPHKAZOM
Ha KOPHCTH TPETHX; KOJH XTOCh Jlaé APYroMy piu y HEpexoBor
a6o B commodalum, Mome BHMOBHTH BiAJaHE piYH HA IKAJAHE
BIACTHTENA; BPEINTI BaYHCAIOTH TYT 7AeAKI NACPMEHHHKH, X0Y
HEBIPHO, YMOBY 3aCTABHHYOrO BipHTeNs 3 HAGyBIOEM 3aCTABHOI
pivn, ae HadyBenp 3060BA3Y6CH HA IKAJAHE 3ACTABHHYOIO JOBIK-
HUK2 BijCTynuTH Homy pid 3a sanjaron LinE (TYT 3aX0JHTH ne-
gotiorum gestio imenem Tperro).

3 UPOTHBHOIO LOIAA/Y BHXOAUJIC cTapo-Himenge npaso. Hirge
HE BHCKA3Y6é OHO HEBAYKHOCTH YMOB HA KOPHCTh TPETHX, 14 HAaB-
UaKH HaH6iablua YaCTHHA NPHBHAHHX B HUHIIIHIN IpaBi yMOB Ha

" KOpHCTH TPETHX NOXOANTEH i3 CTApO-HIMEUEOro upasa.

lloynr 710 cero pap sBHuYAll 3aKANYYBAHA YMOB HA KOPHCTH
IIEBHUX 0ci6 uepes nocepejuukip, sBamux Salmianner, Cei
sgnyail crpivaemo s Himeuunni B 10—14 pigka. Salmann oys
0¢00010, 1m0 upmitMAB Oodepry, KOTpA Maja rPETOMY IPHHECTH
KOPHCTE | {I0r0 [OCEPEAHBITBO CKPINAfI0 yMOBY AKE pas uepes Te,
U0 arienTanToM OyB HHIIHI, YHM TOH, KOMY YHHHTHE0A pHUAZAA.
ligniime sarpauye ca rupapji nocepeamsnrso Salmann-is,
aje Ha clil 0CHOBI LOBCTA¢ NPHBHAHE YMOB HA KOPHETH TPETHX,

Bpewri: Dolliner, Kurze Erliuterung des § 1019, & Zeitschr. fiir
Rechisgelehrsamkeit. 1836 1. er 164 it 1.; Nippel, 8 Materialien I er. 165
ipn; Lemayer s Ger. Ztg 1869 Nr.82—87; Pfaff, 8 Griinhuta Zeitschr. L.
er. 212 i p.; Sleinlechner, ibid. IV. er. 853 i 1.; Steinbach, Vertrags-
miissige u. letztw. Verdusserungsverbote er. 41 i p.; Oronorcruit, Geschifts-
filhrung ohme Auftrag (1877) er. 96 i x.; Ofner, Der Auftrag zu Gunsten
eines Dritten, B Griinhuta Zeitsehr. XVIIL er.313ipx.; Mostowski, Umowy
na korzysé osob trzecich (1883); Ehrenzweig, Die sog. zweigliedrigen Ver-
triige (1895); Krasnopolski, Zur Lehre von den Vertriigen zu Gunsten Dritter
nach 6: R. & Griinmhuta Zeilschr. XXII, er. 577 i 1
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Tizskn BexbMH cmipHe € MHTAHE, 90 i O CKIABRO MPH3HABAJIO
erapo-miMermke mpaBo Tperiii o0cobi GeamocepepHE MPaBo
3 TAKOl YMOBH. :

[loBciofiHe MPABO HEe NMPHHAJIO BOPABAL mpasuia: ,ex pacto
tertii nemo acquirit¥, aze Ha migerasi 3BHYAEBOr0 NpaBa BHXOAHJIO
0HO yee 103a 066M BHIMKiB, IDHBHAHWX B PHMCKIM npagi. W rar
IPH3HABAHO 3arajbHO BAKHICTH

a) mepejadi XJMONCKOI MOCIMOCTH 34 IKHTA BAACTHTENA HA
ofHO 3 iior0 AiTHIl 3 TPHNOPYYEHEM CHIAYEH: (Abﬁndung) HHITEX
piThii, a60 38 BHMOrOK AOCMEPTHOTO YAEDKAHA ANA CBOGI IKiHKH,

6) Bnmey €BOEI JKiHEH 10 BAOBHYOI Kacw, i

B) B3arail BCIIAKAX y0esnedyeHp *KUTA HA KOPHCTB TPETHX, TA

r) NOAPY/RHUX YMOB 3 BHMOBOIO MEBHHX KOPHCTHIl Aas AiTHil
3 -HepPUIoro NojApyska. a

Aze cuipre naTane, 4m Tpera ocoba madysae Ana cebe upasa
3 yMOBH 0e3locepeAHo i ipso iure, nepeimao TAROXK /0 MOBCHO-
HOTO TpaBa&, it TYT iCTHYIOTH /B r0JI0BRI TEopHi, TeopuUA NpH-
crynnens a6o npnaara (Beitrilts- oder Acceptationstheorie)
it Teopusa GesnmoecepejiHOr0 NpHpPOCTY (Anwachsungs-
theorie), Teopus nppHATA 260 UPHCTYUJNEHA BHXOJHTH 8 TOrO, IO
Tperiii 0co6i He MO HARHHYTH BifkmxX upas 0es il BOJi, TOMY
OHA 3 YMOBH Ha 1i ROpHCTH MOKE HabyTn mpasa J@uI YCpes mp H-
CTYUNEHE A0 YMOBH, C. T. 9epe3 UPHHATE (nedari 1HCHMEH-
HHEH 3Ka/jal0Th HaBiTh, abu cuepury KOHIDAreHTH, . T. npomicap
i mponmiTent, sa:kaja’m Bifi TPETOi 0cO0H NPHOTYIJIEHS, if fomEpBA
Ha ce JKAaJjaH6 NPHCTYNHZAA Tpera ocofa); a Teopua Oeamocepe-
AHOro mpmpocry yuurs, mo ltertius Ge3 Bigomocern i 6es
saafgBaeHd BOJ1 HAaOysaeé upasa 3 WOTHYHOI YMOBH, Ta /e HEMA
TAKOTO 6€30Cepe/iHoro HACAIAKY, He Moske 6yTu Geciam npo ymosy
HA KODHCTH TPETHX B NPABHIM PO3YyMiHIO.

HogiTai 3aK0HOJATCTBA UPHIMAIOTE 10 UPABHJIY TEOPHIO
npuerynzens. Cynpotus pasmiiimoi Teopul, mo Mimanza MOHATE
3aCTyNHPITBA 3 NOHATEM YMOB HA KOPHCTH TPETHX, ChOrOAHI OTCH
pisKHAIA HAXOAHTH MO paa Gizeme DPHIHAHE, TIZBKH Mi TEope-
THRaMH Beje cA emip, B 4iM OHA JEXHTh, 1 AK BIAHOCHTH CF 10
HEl aserp. mp.

II. Amerp. np. ysHae pisKHBI[F0 MiK YMOBAMH Ha KOpHCTDH
TPEeTHX A YMOBAMH 3ARJAIYECHINE Yepes aacTynHukis, OHa AexuTH
B TiM:
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1) llpn sacrynmmunTBi XOAHTH 0 BARIIOYEHE AiAa Hpas-
HOIO iMeHeM TPeToro, HpH yMOBAX HA KOPHCTH TPETHX O NP H-
HECEHE KOPHCTH JAA TPETOro. SHAYHTS :

a) lizmio sacTynHBNTBA € BaRAKYEHe Aixa 1 pas-
HOT O 3aMielp TPEroro; WiAHK yMOBH HAa KOPDHCTH TPETHX
€ TIIBKH NPHHECEeHS HPABHOY KOPHCTH TPETOMY 3 YMOBH Mi
npomitenTom a npomicapem. Tyr-me xoants 0 npapmmye ainase
(iuristische Handlung) sa tperoro, amm o npasry ropuers A8
TPETOro. :

6) 3acryuHHE JlXae TaM, Je UOBHHEH AilaTH caM 3a-
CTYIJIeHHIi, BIH € OPIaHOM 3aCTYIJIEHOr0 B IiAN BaRI0OYEHA AiAa
NpaBHOro, if 10 opranom, ab6o GeauocepesHO YEPe3s 3ACTYIIGHOIO
Ha cI0 nine sudépanum, ado (npm negotiorum gestio) xoua 6es itoro
BOJi, ane B ChBIAOMOCTH PO 3aBHCHMiCTH ATIaHA Bif iioro Gyay-
goro sarpeppxens. Koxu sacTynnuk 3agmiouye ymoBy imenem
' TPETOro, T0 OHA UPHXOAHTE A0 OyTA HE HA UiZICTABI HOrO0 BAACHOIO
EpejuTy, aJeé Ha NijcraBi KPEeJAUTY 3aCTYUJAEHOTO,

Ipakme € ¢TaHOBHCKO mpOMicapa upn yMoBax Ha KOPHCTH
" rperux. Bim Aizae HeszaBHCHMO BiA BOAI TPETOro, TA €Aa M 0-
criitno Ges npapHOi HOHYKH 31 ¢TOPOHA TPETOro, a TpeTnii oAep-
Y6 3 YMOBH MisK UpoMicapeM a NPOMITEHTOM KODHCTb, X0Y
B3arajJi Hi9HM HE IPHYHHHB €A 0 3AKAWYEHS YMOBH MiK HHMH.
YmoBa Ha KOpHCTH TPETHX OCHOBYE €A HE HA KPEAHTI TPETOro
(60 oHa mae.ilOMY OpHHECTH TiIBKH KOPHCTH), aJle HA KPejuTi
npomiecapa.

[Ipore moskHA ¢Ka3aTH: NpH 3aCTYNHANTBI HPHHENUIANOM €
3ACTYNJIEHHH, & UPH yMOBAX HA KODPHCTH TPETHX Hpomicap.

2) 3acTyNHHE HE Y4aCTBY6é BAACHHM MalWHOM B Jinl
HpaBHiM j #0r0 MA{HO HE CTOITH B HiAKIM BifHOmECHIO A0 3aKAIO-
4EHOr0 HAM Aina npasHoro. IHakme npu yMOoBaX Ha KOPHCTH
TpeTHX; B Haibiapmiym uweni BEOaZRIB € npomicap Geamoce-
PeAHO CBOIM MaitHOM iHTepecoBaHuii, 60 MiCTABOW YMOBH Ha
KODHCTH TPETHX € 3BHYAHHO ARACH MAGTKOBA 4YMHHTHOA mpomicapa
CYUPOTHB DPOMITENTA ; Y BCAKHX HHIIHX BHUAJKAX yMoBa HA& KO-
pHCTE TPETHX Maé CBOK migeraBy (causa) B A16epanbHOCTH
OpoMiTeHTa CYDPOTHB HpoMicapa, Tak Wm0 NEPEHECeHe KOPHCTH HA
TPETOro BiaGyBaE€ €A HoOCepeRH O KomToM MaiiHa Opomicapa.
llpore mpn ymoBax Ha KODHCTH TPETHX € TAKA AJbTEPHATHBA :
a6o cam npomicap 4YacTHHY CBOTO MaifHa BiACTYNA6 NPOMITCHTOBH
it 3a Te ajae Bij| HHOr0 YHHATHGH HA KOPHCTH TPeToro; (TYT BiH
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e 6esmocepeio CBOIM MaifiHOM iHTepecoBaHmil) — abo NPOMITERT
JEI 3 OrAgAy Ha 0coby mpomicapa rOAHTH €S NPHHECTH TPETOMY
AKYCh KOPHCTH, TAR IO TOTY KOPHCTH, IKYy MAB O/IEPIKATH NPO-
micap, s8a HOro BOJIHIO 0JIePKYyE TPETHI.

3) Big negotiorum gestio piskunrs cg Bpewri yMona
Ha EKOPHGTH TPETHX THM, L0 NpPOMicap MYCHTh MATH BCE
CBilf IpaBHUNI iHTepec y lePeHECEHI0 KOPHCTH HA TPETOro,
HaROMH negotiornm gestor Taroro inTepecy He Mae.

I11. IlisaBmu 3acajHA4y pIKHHIIO MisK yMOBaMH Ha KO-
PHCTH TPETHX a NPABHEM BACTYUHHLTBOM, MOMKEMO NPHCTYOHTH A0
61M31I0T0 NOACHEHdA, y YiM JEKHTh CYTh YMOB HA KOPHCTH TPETHX
B aBEIp. 1p.

Ilepes BCiM He HAXOAHMO B aBeTP. Op. HIiAKOL WIiACTaBH 70
TeopHI NpHETYNJAEHA; aje i 3 APyroro 60Ky T. 3B. TeOpud
6esmocepeiHOro mpHpocTy He Halyaa me 0paBa TOPOKAHD-
erBa. [0N0BHO-3X MYCHMO ONPOKHBYTH moraaj, 6yab-To-Ou yMOBH
Ba ROPHCTH TPETHX BAMAralH yce 6eanocepesnoro’Hadyra. KOpPHCTH
yepes ocody Tpery; 00 cecs BHMOra MozKe BUDABXI BifNOBijaTH
Halininme GaskaEAM OPHKJOHHHKIBEcel Teopui, ajge 3 TOr0 He BH-
XO[UTh, [0 B HHIIAX BRNAJKAX YMOBA Ha KODHCTH TpPETHX Hepe-
CTAE MATH NUPABHI HACHIAKH, OPHBA3aHI 0 TAKHX yMOB.

Bsarani xaparTepHa IiXa yMOB HA KOPHCTH TPETHX JIEIKHTH
y TiM, mo B IX paMEax BHCTYNAOTh HE JBi CTOPOHH, ajJe TpH;
KpiM ppomirenTa i npomicapa, mo BXOAATH B CEJAJ KOKZ01 yMOBH,
sacTynae tyr ie] Tpera Locobal(tertius),”mo 3 ceifymosn TArHe
npaBHi kopuerd. [Ipore Tpeda BiApiIsKHHTH

a) BijHOIIEHE DpoMiTeHTa 70 mpoMicapal), if

6) BigHomeHe Tperoi 0codm 0 KOHTPAreHTiB?).

Ynmano ayuae cg, 0 YMOBA HA KODHCTH TPETHX HE BHXO-
JATH 1033 MExKi MEepmoro BiHOIIEHA (a); TOJII JHII caM mpomicap
Ma€ NpaBo Bif DpoMiTeHTa KAJaTH CIOBHEHA YMOBH, ¢, T. HPHHE-
ceHd KOpuCTH Tperii oco6l — Ta Tpera 0€00a HE MaE IKANHOIO
npasa. U B rarim BHDAZKY 3aXOANTH yMOBA HA KOPHCT6 TDETHX,
TiIBKE HE [EPEHOCHTH OHA IpaBa NO3BY Ha Tpery 0coly.

Janpury erazuio posBOI0 CTAHOBHTH IPABO TPETOrO, JKAAATH
3 9ysKOi YMOBH NPHPEYEHOI KOPHCTH. 3aKOH MOXKE B JI@AKHX BH-

1) T'r. nosmeure nig V—VIIL
?) Pa. nonnenre mixg VIIL

Azcrp, npaso otwitanuiize, 39



206 : JIP. CTAHICIAB JIHICTPAHBOEMI

Najkax NPHSHATH TPETOMY OesnocepejHe H caMoCTiiiHE TpaBo
3 uysol yMOBH, aJe MOKeE YCTAHOBNTH piZkKHi 06MeseHs, MoEe 10
npaBa 03By TPETOro sKajaTH OKPEMOi DpaBHOI mOA1l, a60 UEBHOIO
10BeJIeHd 31 CTOPOBH TPETOro, a0 BpemT] MOKE BHBHAYHTH YaC,
Bi/l AKOI'0 Ce NpaBo AJA TPETOro Maef HOBCTATH; — T4 MHUMO cei
PIsKHOPOZHOCTH yCe 34X0,{HTH YMOBA HA KOPHCTH TPETHX il yce
TOTA YMOBA CTAHOBNTH OJHY OpraHiYHY Hiaiers. He moxna
PO3PHBATH MOOAHHOKNX YJEHIB yMOBH, 60 OHH CTAHOBIAATE OXHY
yMOBY, TOMY ii Tpera ocoba He MOKe MaTH HIAROro npasa, Ak
NOKaske Cf, Mo NPABHE BIAHOUIEHE MisK NPOMITEHTOM a npomicapem
Oyn0 HeBaxHE. —

Ilo rux sarajpHHX 3aMiTEAX MOMKEMO UPHCTYUHTH [0 AHATIZH
NOOAHHOKRUX NPABHHX IHOCTAHOR.

IV. § 881 EH. 3. pr. CTAHOBHTG, 10 EPIM 3AKOHOM 03HAYEHHX
cayuyalB He MOJKe HIXTO 3a Tpery 0coly DpPUHATH UpPHPEYeHs:.
3 rToro BHBOAATH J€AKI NHCBMEHHHKH, W0 ABCTP. NP, HE NPHIHAE
B 3acaji ymos Ha ropuers tpernx. Opmaue ca teopus Hecriiiua,
60 § 881 pr. me 3Beprae €A UPAMO NPOTHB YMOB HA ROPHCTH
TpeTHX, 1 AK eaAifye 3 icropui pejarumi cel NOCTAHOBH, HE € OHA
B CYTH piun OpaBHIOM, aJje pajue suiMrom Big upasmia. Koam
iMEeHHO 3BaMKHMO, IO i eAyYaaMH, ARI BaKOH BHEMae 3 mig
cBoei Hopma (,die von den Gesetzen bestimmten Fille“), poayminu
KOAH®IKATOPH BCINAKRI BHOAZEN HOGPOBINBHOrO i KOHEYHOrO 3a-
CTYIIHHI[TBA, TO CTaHE HAM fACHO, U0 Yepes Te BiABepHYJo cs Bij-
HOIIGHE NpABHJA JI0 BHIMEIB, (0 B3aCTYUHNOTBO € B HHHIMHIM
npaBi 3araJbHEM IHCTHTYTOM, & He JHII, AE B PHMCKIM npasi, Bu-
IMEOM.

Hami koxmeikaropu me mamm B § 881 ma ragul ymos ma
KOpPHCTH TPeTHX, Xifa 0 CTiNbKH, 110 OHH 34 DAHYOY0W TOAI OK-
TPHHOIO HE 37aBakH €001 cupaBs 3 pisKHNIT MiXK sacTyHHNTBOM
a yMOBAMH Ha KOpHETH TpeTHX. 3pemroio cam Zeiller upusuas,
o HOMKAHH MOKE YMOBHTHCH BAsKHO 3 JPYTHM O HPHHECEHE KO-
pHCTH A TPETOro, i KOMH 3aX0ANTH AKuil HeOy/b UpaBumi inTepec,
yMOBAa MisK CcaMHMH KOHTpAreHTaMa mae mpasHy cuay. § 881
THEAE €A B3arail TiIBKH BiJHOWmEHH Tperoi ocolum jo Aina
NPaBHOrO, AKE BAKJIOUHAH HHUIII 0c00H, ane i nig TuM s0J970M
HeMa CyMBIBY, II0 KOZH®IKATOPH He 3BePTAJH CBOEI yBaru 3 ocifHa
HA YMOBH Ha KOPHCTH TPETHX.
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llpore 3 § 881 rogi BuenysarTu npasuno, fke BHEI0YAN0-6
Ba’KHICTh YMOB HA& KODHCTH TPETHX, i HEBIPHO € 3 OIJHAY HA CIO
IIOCTAHOBY [OBOPHTH, 10 ABCTP. Up. UPH3HAE TiJBKH BHIMKOBO
BAJKHICTL YMOB HA KOPHCTH TPETHX; T4 B MHIIMX NDPABHHX HoCTa-
HOBaX Tpefa rAAAITH WifCTABH /1A 3aralJbHOI Teopwi.

Azne ma KaJAb BEMA TARAX [OCTAHOB, 3 KOTPHX MOKHA-O A0-
THYH] npaBuaa Gesnocepepno Buenmysatd. Kopuoikatopw, uo ue
Mald ACHOTO HOrAsAy HAa HAIl DPaBHHI iHCTHTYT, HE MOIJH
IIOAATH B B3aKOHT BiJNOBIZHHX [OCTAHOB — ajié u4eliske He Io-
AHTD €A 3a UPHMIPOM AeAKHX NHCPMEHHHKIB YCYHYTH TOMY
YBE€Ch IHCTHTYT yMOB Ha KOPHCTH TPETHX 3 CHECTEMY aBCTp. lpaBal
/le icTaye Tak cHABHA NOTPeta, IO BHCTYNHJA YK€ B UpPABi 10-
BCIO/IHIM, TaM HE MOMKHA HAJl HEK HepeliTH 3 JIerKHM cepuem o
ZIHEBHOI'0 HOPAARY, ane Tpeda niiiT 8a 340POBUM 1HCTHHETOM Ha-
X KOAH®IRATOPIB, 1 3 NOOAHWHOKHX UPHHAPIZHHX [1OCTAHOB AiliTH
70 3arafnbHOI Teopul.

Toury omopn HAXOAHMO HEpeJ BCIM B 3araJbHAX UPABHAAX
npo ymosu, a pani B nocranoBax §§ 1019 i 709 i n.

V. Ilpn ymosi Ba ROpHCTH TPETHX IOBCTAE B HEPUIOMY pAAi
upasHe BiHOMIEHE MisK npomMiTeHTOM a npomicapen.
llponirenr npupirae npomicapesu, mo npnnece Tperiit 0codi Aryes
KOpPHCTS.

Ce nparse BigHOWIeHe npejCTABIAE cA fAK yMOBa, 3 AKO1
UPOMITEHT € mnpomicapeBH 000BA3aHEE 0 YHHATEOM HA KO-
puers Tperoro. [Ipore go cero pifROmens nMpUMIHIOTE ¢4 nepex
BCIM 3aralJhHi HOCTAHOBH NPO yMOBH. 3acajdayo Taki
YMOBH 6 BajKHi, Ta NPABHE BiJHONEHE Maeé CHAY MiE KO H-
TpareHramu, 00 aBeTp. Np. NPHHANO 3a YCiMH HOBITHEMH
3aKOHOJIATCTBAMH NPABHIO CBOGOAH YMOBH — a 0CiGHOI 3a60pOoHH
TAKHX YMOB HE CTpivuaeMo Hirge.

Bopouim mycaTh 3aXoAuTH BCAKI BHMOIH, AKi HALIE IPaBoO
HPHBA3YE J0 ieTHOBaHA yMoB Baaraai. I'oz0BHO 3BepTAaEMO ynaé'y
HA i MOMEHTH :

1) Illpomicap mycurs MaTH oOuUpABJAHHH IpPaB-
HHH iHTEepec y BHKOHAHIO NPHHATOr0 MOpPHPEYEHS ; BiH
MyCuUTh MaTH UpaBHHII iHcepec y TiM, 1m0 Tpera ocoda
mae oAepxard sgrycs ropuers. Tyr me Tpeéa KOoHEYHO rpo-
1EBOro iHTepecy , - aJe BCE - TAKH MYCHTh 3AXOAUTH  TAKHIl
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inTepec, mo B 061ACTH OpaBa MOMKE YHCAHTH HA 3aranbHE NpH-
3HaHe!).

2) Ilo cropoHi mpomiTeHTa NYCHTh B3aXOJHTH causa
debendi, Tora causa mycuTh icTHyBaTH y BigHOmMEHIO A0
npomicapa. IlpomiTenT mMae amm 0coby eporo mpomicapa Ha
omi, ii KONE 3 OrAAAYy HA HBOrO 000BA3YECH TPETOMY NpPHHECTH
AKyCh KODHCIb, TO MOKE e CTaTH cf TiJBKM 3 JABOAKOI HpH-
unHH, 200

a) A8 BiguZaTa 3a ce, IO Ofep:KaB Big mpomicapa, ado

6) 4k aKT 216epanbHOCTH CyNPOTHB HpoMicapa.

[IpoTe € ABa TOJOBHI POJAH YMOB HA KOPHCTb TPETHX : HEpeA
BCIM Taki yMOBH, B KOTPHX CaM npoMicap 7ae NpOMiTEHTOBH pidH
MaETKOBOI BAPTOCTH il KAja6 AK BifUAaTy NPHHECEHA AKOICH KO-
pucTE Tperiit ocodi (nmix a); abo Tari ymosw, Ae upomicap He Jae
HiY0r0 NPOMITEHTOBH, TIABKH NPOTHBHO INPOMITEHT 3 OMIANY Ha
oco6y upomicapa 3000BH3y6 ¢a TpeTili 0co0i NPHHECTH AKYCh KO-
puers (umig 6).

Ores piskHEBIE Mae AAd aserp. mp. HaliBasKHIlIE 3HAYIHE,
60 ona maxoxmts implicite csiit Bupas B mocranosax §§ 1019 i 709
EH. 3.%).

3) BpemTi npuragyemo, mo A0 BAMKHOCTH yMOBH BO A 3a-
Asagounx myenrs 6yrn cepiiosna (Ernstlichkeit des Willens),
npore, KOJH Mis OpoMicapeM a NPOMITEHTOM HeMa CepiiosHoi
BOJI IEpeHecTH Ha Tpery o0coly AKycb KOPHCTb, KONH OTiKe 3 Ja-
HEX 00C1aBHH HE CAijyé, 1[0 KOHTPATGHTH (T0JOBHO HPOMITEHT)
X0uyTs in concreto empaBAl 3apAAXSYBAaTH CBOEI0 BOJHIO, yMOBA
HA ROPHCTH TPETHX He Mae criiiHocrn®), —

VI. Aserp. Op. 3Ha6é YMOBH HA KOPHCT TPeTHX TiNbKH B BUAI
1. 38, mpunopydensa (upurasy) mo nmmean §§ 709 i A,
i § 1019 xu. 3. 061 Tori rpyns nOCTaHOB rOBOPATH HPO F. 3B.
yAuftragé, tizprs ce mnoHare He 00ifiMae THX CAMHX BHUAAKIB;

1) Hepamue € mp., KOIM XTOCh APYTOMy Hpupede, W0 BiBifae TpPETOTO.

%) Bausme noscuene cxixye mosmeme mig VI, VIL

3) Ip. upaxogmy A0 BuakoMoro i kamy: Yme mpafismii gac, wobGn-ch
csony OparoBm cnpasms yOpane; a Bin ua ce: Jo6pe, pobpe —; TO 8 TOr0 rofi
BHOCHTH, 1[0 HOBCTAL0 3000Bf8ane Ko EKymrens yGpama, Ta Tperait (r. 6. Gpar) e
MOe HIKOIM BHCTYNATH 8 JRAHUMM :KajfanaMyu, Xouy-0M HABITH HACITyNHIO MOBigo-
uxene no mmeam § 1019 kn 8., a B pismifi wmipi i can mpomicap me wome magaTH
CNOBEEHA MpHpedens.
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TA HABHAKH KOJa 3 THX Ipyn ofiiimae WHIy rpymny BHUAAKIB.
§§ 709 i g. obiiimatoTe BCe Te, W0 TEOPHA HAIUBAE modus
(Auflage); — ane mo-z0 eyrn npunopydensa (Auftrag) momucan
§ 1019 mema Bsarani Higkol Teopmi, 60 HayKa AOCH HE BHCHBI-
tuna cero mmramd. Jas noscHens Tpeba J0AaTH, IO HE 3BEpP-
HEHO 0CH YBAar# Ha BiJIHOLIEHE §§ 709 i a. no § 1019, a g pas
06i Tori rpynu aydars B cob6i implicite nizy Teopuio ymos Ha
KOPHCTH TPETHX, T4 Yepe3 CHiAbHY HA3BY ,Auftrag* snpBarTh €
B OAHY LiniCTh. X

§§ 709 i z. TPAKTYWOTh PO NPHKA3H (modus) npu saps-
AKERAX 10CAIAHOT BOJ, TA 10BEPX cero Hema B 3aKOHI 0ciGHOrO
Tpakrary, sEmll saiivas-6u cg ex professo DpHEA3aMu UPH HHIIHX
Ainax npasmax, Mumo TOro He Ma CyMHIBY, M0 HPHEA3H 10 MHCIH
$§ 709 i 2. BHCTYDAIOTH HE JHII UPH 3apAAKEHAX 1HoCAIHOI BOAI,
aje TAKO’K NPH WHIINX AlJax UPABHAX, HA U0 BEA3ye implicite
noeranosa § 901 i, f. Opsave He npu Beix AiJax Hp. OpHKasd €
MOKANBi, JHIN NPH TAKAX, MO M0 CBOill CyTH BiIIOBIAAKOTH 1MU-
tatis mutandis samoram § 709 pr. JImm ToAl, KOJH XTOCH APYrodMy
OAHOCTOPOHHO, 3HAYNTH, HE AK BiAUIATY, BIACTYLHB YACTh CBOLO
maiiHa, Moe AarH UpHEas, abm Apyrni yoKnB fioro B 03HAYCHHH
cnoci6, aém axycs piy apobus, abu B nesmmii cnocié mocrynas, a6o
tperiit oco6i moep Aas. Xou § 709 mirze me araaye npo upupe-
yene KOpHCTH Tpetili 0cofi, T0 HeMa CyMHiBy, W0 NpHKA3 MOKE
BiHOCHTH € 70 Cero 0GoBA3Ky, Ta y#ke B pumckim np. npa do-
natio sub modo 6y7a MoMIA¥BA YMOBA HA KOPHETH TPeToi 0COSH.

TyT HAJEKHTh Hepa rpyna YMOB Ha KOPHCTE TPETHX :

Ilpomicap uacrury cBOro Maitua abo uine MajiHO BifiCTyHae
IpOMITEHTOBH, aJ€ 3a T€ [PHLOPYYae iomy, aén Ttperiit 0cobi
npuHic AKYCh KOPHCTH, HA [0 UPOMITEHT OAHTE CA. Ce ¢ 103BO-
JeHe i BaKHE.

Tora rpyna ofiiiMae Beske 0 JHOCTOPOHHEG HPHU3HAHE
maerrosoil snHurhO6u (Vermogenszuwendung) aas Apyroro,
sub modo ma kopmers Tperoro. Tyr 3aYHCAEMO -OTHEE BCAKY
AapoBUHY, 3a fEY 006JapoBannii IPEPIEAE JApyHUOMY, WO Tperiit
0co6i npHHEce ARYCH KOPHCTH; AaJi HAJIEKATh TYT yCI BHNAJKH,
nopani mosmeme mig I a); ak: mepegaya XJAOUCKO HOCI0CTH 34
JKHTA BAACTHTENS HA CHHA 3 0GOBASKOM CILIAYeHA piAHI, BUHCAHE
JKIHEN 0 BAOBHYOI EACH Yepes 40J0Bika (010BIiK IJIATHTH UPEMi0
A0 RACH i 3a Te KiuRa OJepiky€ M0 iloro CMEpTH UpaBo A0 AKOICH
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CyMH), TAK CaMO BeAKe y(esleueHe JKHTA HA KOPHCTh TPETHX —
AL e

AJZie HE TYT HaJeKaTh BHUAAKH, KOJH YHHHTBOA npomicapa
He (yJaa OAHOCTOPOHHR, KOJH OTHKe upomicap 6yB npoMiTEHTOBM
3 AKOIch YMOBH 06OBA3aHMIi, 1 JHm Te, WO HOMY HaJEKaA0 i
Y Bipunaty, KasaB TperoMy HepejaTH; Up. XT0Chb NPOAAE APYroMy
dARych piv i uimy kynHa, Ry MIir Bij npomiTeHTa KazaTH, Kaske
oMy nepejaTtm Tperiit ocodi: ce He mnizuajae unig MHOCTAHOBH
§§ 709 i . — : 3

_ Jle oznave 3ax0AATh BCARI BUMOIH UEpIIOl PPyud YMOB Ha
KOPHCTH TPETHX, 1OBETa6 B Nepiim paAjl NHTAHE, AKE € lIPABHE
BiIHOWIEHE LpOMicapa A0 UPOMITEHTA: AK€ UPABO HPHCAYTYE HPO-
MicapeBH 3 OIJAAYy Ba IpHpeYens UPOMITEHTa, Y Maé BiH AKi
000BA3KH CYNPOTHB NPOMITEHTA, Ta fAKi 000BA3KN a60 mpaBa Mae
UpOMiTeHT eynporHs npomicapa? Yei rori nutaus pimants cd 1o
ananborii §§ 709 i a.

1) llepea Beim mycurs nmpomicap spobutd 3i csoro 60Ky
BChO, 10 /0 HEOTO HAJIEKHTH; [0 OPUPIK AaTd HPOMITEHTOBH,
MYCHTb CUpaBAl AatH, 60 [OKH Ceé HE HacTylUHJI0, He MOKe Bij
npomirenra uo ananporii § 709 aparu upHHECEHH NPHPEYEHO]
KopucTH Tperiii 0c06i. Ane Koam npomicap cunpasii AaB yske npo-
MIiTEHTOBH, [0 MaB JaTH, TO MO:Ke Horo 103uBaTH, adm TpeTii
0co6i mpunfe mpEpevYesy KOPHCTE.

2) Heponopmewe npnpeseHs 3i CTopoHH HpoMiTEHTa
Allae AE pospaaywue ycaise (§ 709 ga. 3.); sHaunts,
UPOMITEHT, W0 HE BHUIOBHHB NpHpPEYeHA CYOpPOTHB TpeTol ocolu,
MycuTb OyTH roToBmii, Bigzarm Halyre Bijg upomicapa MmaiiHo,
il CAd BTPATA MAa€ HaBCHIATHE AlJAH6, T. € BiH MYCHTH mpoMica-
PeBH 3BEPHYTH BCBO, W10 Bifl HBOTO OAEPIKAB, 1 TO 3 BCAKHMH 110~
OpanuMm poxozamu (cum omni causa). Tora nocrasosa mMae Ha
I[iH CHOHYKATH 11O0CEpe/iHO NPOMiTenTa A0 CHOBHEHA NpHpEe-
YCHHA, €. T. A0 BHKOHAHA YMOBH Ha KODHCTH TPETOLO.

Ane Takmil HACHIZOK NPOTHBHTH CH YAMAJNO HADIAAHIN BOJIH
KOHTPAreHTiB: Tak OpH yG6e€3NedeHi KHTA Ha KOPHCTH
rperux. lpu ybéesneuenio :xura naaruth acexyposaHmii (nmpopi-
cap) acekypaunuiiHomy 3aBejeHIo (UDOMiTEHTOBH) IPEMil0 70 KiHIA
CBOI'O KHTA 400 70 HHILIONO0 O03HAYGHOIO PEYEHI[d, aje 34 Te 10
HOro cmepTH, 31J1. 110 03HAYEHIM pevenun Habysae Tpera ocoda
upaBo Jo acerypanuiiHoi eymm a6o go penrs. Tyr ne soxe Gyrn
decign nmpo ce, abm acerypauniine aaBefene no mucan § 709 morso
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SBIIBHUTHCH 31 €BOIO 060BH3KY CYUPOTAB TPETOrO THM, WO Bif-
AACTH UpOMicapeBw, 3r4. HOro CHaZRO6NIAM yei npemii 3 Bigcor-
kamu. He papom saudenios sam 3akon yMOBY 3 acekypaluiiHuMU
3aBeJeHAMH 1po ybeanedeHe 0 azneaTopuiiEax ymon (Gliicksver-
lriige) it Brasye Ha cratyrn THX 3asejeHs (§ 1987 gn.3.), a veitxe
Hir/le y THX CTaTyTax HE YATAEMO, IJ0 aceRypaluiiHe 3aBefeHe
MOJKE CKHHYTHCH 3 ! MOBH 4Yepes 3BOPOT MOOPAaHAS OpeMiil, Tak AR
YCTaHOBA Cero poja HpoTHBHAA- O cdA [igum cero y6esueuend. llpore
B TAKHX BHOAJEax yerynae erksekyrusa § 709 ru. 3.

3) VMOBH Ha KOpHCTH TPETHX, IO HAJExRaTh A0 cei kare-
TOpR1, BAXKYTH HpoMicapa it UPOMITEHTA 3 XBHJIHIO, KOJH Ipomicap
BiZICIYIIUB CBOG MAHO 260 YACTHHY CBOrO MaiiHa OPOMiTEHTOBH,
i gortmuni pium mepeiiman y maiiHo upomirenta. Jloku ce He Ha-
CTymHN0, MOKEe NpOMicap BiAKJHKATH YMOBY Ha ROPHCTH
rperoro. Ceit BiIRJIHK MOXKe HACTYUHTH TAKOMK 32 COIJBHEM
HOpO3yMiHEM 000X KOHTpareHTiB. Ale 38 XBHAHIO, KOJH OPOMITEHT
0ZlepaKaB BiJl UpOMicapa MAETEOBY 4YHBHTBOY, YMOBA HA KOPHCTH
TPETOrO He DMOKEe CTPATHTH CTIHHOCTH aHI 4Yepes BIAKIHK HPOMI-
capa ani yepes 000CTOPOHHE HOPO3yMiHE Mix npomicapem a6o
upomirenTom. [Ipomirent mosxe B3aranl Avin ToAl 3BIIBHUTH CH Bij
OpUpeYeHs KOPHCTH AJA TPETOro, KOAW 3BepHEe HpoMicapesd Wimy
HOro MAETKOBY YHHHTHEOY cum omni causa (3 BHIMROM BHNAIKIB,
nogaHux Bueme mig 2. i ).

VII. Jlpyry rpyny yMOB HA KOpHCTH TPeTHX 06iiimae
noeranosa § 1019 gn, 3. Tyr e rarox Geciga mpo mpuumopyuene
pAuftrag®, aze mpasuuua Baaua cero NPHIOPYYEHA MOAEEYAH Bij-
miEHa Big npmkasie no mumean §§ 709 i . Ilepex Beim npamimene
§ 1019 B Tparrari npo ymosy ynosHonpasuensa (Bevollmichtigungs-
vertrag, 22, raasa II. wacrn kn. 3. §§ 1002 it 1.) BEasye Ha Te,
mWo TyT XOAWTH O HoHATE, moaAioHe go mandatum; npore s § 1019
XOZHTH JNHII O TAaKi YMOBH Ha KODHCTH TPETHX, A€ [POMiTEeHT
npuiinae 060BA30E 710 UPHAECEHA TpeTiii 0c00i ‘KopHECTH He AK
BigunaTy sa Bigerynaeune Maiina 3i cTopoHE npomicapa,
are-6esnnparno, 6o mandatum e in thesi ymosow 6esmaarnoro.
Tomy oppunmopyuene mno muens § 1019 pisknurs ca Bij npurasis
no mucan §§ 709 1 x. TAM:

3 et .
1) mo vpomicap He BiZiCTynae OZHOCTOPOHHO CBOro MaiHa
a00 Y4&CTHHN CBOrO MaliHA HA IPOMITEHTA,
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2) mo npomirentT 000BA3YE €A A0 UPHPEYEHA ROPUCTH Tperiii
0cobi, He AK BiAnJaty 3a ARyeb uHHHTEOY, TIABKH A0OPOBIJABHO
3 nibepaasHOCTH AaA ocobu npomicapa ;

3) mpemni, ax sBicwo, mocranosu §§ 709 i a. migmocars cA
20 BEINAKHX UPHEA3iB, Ta 00IMMAIOTH M. H. TAKOK NPHEAZH HA
KOpHCTH TpeTnx, HaroAH nocrasosa § 1019 obilimae Jum OpuIO-
pydeHs Ha KOPHCTH TPETHX. —

IIpore 7o ymoB Ha kopuers tpernx no mucan § 1019 k. 3.
HAJIEKATH TEpPeJ BCIM TaKi yMOBH, KOJH NPOMITEHT, HE OJlePIKABIUIH
BiZi mpoMicapa Hi9oro, TiZBKH 3 OLASAY HR #oro ocoly, npnpirae
NPHHECTH TPETOMY SAKYCh KOPHCTH; 0p. 3 BAfuHocTH AAd Opara
npupigan iiomy, mo iioro cyaskewiit Aam ARHICH AAPYHOR;
abo — xToch Zemomye (Cknajae) y MeHe piy, 3 OPHIOPYYEHEM
nepegana ii ma :kajane tperoro. Kpim cero Hazexarb TYT BH-
HaZKH, KOAM OpoMicap i NpoMiTeHT BaKI0YHAN 3 €050 060CTO-
POHHY YMOBY, i mpomicap sxajaé Bi mpomirenra, abm T0TO, MO
cell mocaiZnmii BHHEH HOoMY 3 yMOBH, IepejaB TPETOMY ; Hp. XTOCH
UpojAaB MeHi KHEKKY ii UpBIopydae MeHi, NiHy KynHa, aKy 4
itomy sumen, nepegaru tperomy. Takri BEUAAKH PiKHATE CA Bij
mepuioi rpyns ymos Ba kopmers rpernx (mo mmern §§ 709 i )
THM, [0 TpOMicap UPH3HAE BUPABAI UPOMiTeHTOBH 4HHUTLOY, axe
yepes Te CHOBHHE 06OCTOPOHHE 3000BA3AHE, T4 NPOMITEHT HE Ma6
JKagHOr0 006airanuiiHOro 000BA3KY, B3ATH HA cebe NpHpPEYEHEe HA
KOPHCTH TPETOro, JHMII NPHIAMAKYH Take 3o0oBAsaHe, Ainae 3 af-
depaJpHOCTH CYNPOTHB IpoMicapa.

Koau npomirenr mo mumean § 1019 kn. 3. mpuHAB Ba cede
000BA30K, IPHHECTH TpeTiii 0c06i AKyCh KOPHCTH, TO MYCHTH HOI'O
cnopaata. [Ipomicap mMoxke BiZi HBOIO KajaTH CHOBHEHS.

[lo-xo npasa BigEAUEY a6o BEHOOBI AW, B3araal mo-xo0
NOracHEHs MOBHCIIOrO0 0GOBA3KY NPOMiTEHTa, NPHMIHIOKTH CH 110-
cranosn §§ 1020—1024 m. 3., aze Tiaprm A0 T0i XBHII, mOKH
Tpera ocoda He malyana OGesmocepe/iHOr0 NpaBa 3 3aKAOYEROL
ynosn. Jlna tperoi ocobm mOBCTAE NPABO, FKAAATH KOPHCTH 3 AQHOI
YMOBH, 3 XBHJHIO HOBiZoMaeHa i1 uepea npomicapa a6o npomirenra
(§ 1019). Azxe mepep TEM mMo:ke mpomicap sizramkaru (§ 1020),
npomirenr sunosicra (§ 1021),» a spemTi 000BA30K NpOMiTEHTA
Moske moracHyTH uepea cmeprs (§§ 1022, 1023), a6o uepes Bij-
KPHTE KOHEYpCy Haj Maiinom opuoro ado apyroro (§ 1024). —
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VIII. Jlocu Gyxna Geciga mpo npaBHE BifHOLIEHE MiZ CaMHMH
KOHTPArGHTAMM, T. € MisK IpomicapeM a NpomiTeHTOM. AJe B yMOBi
HA KOPHCTH TPETOr0 BHCTYIAE TAKOXK TPeTa 0co00a, KoTpa He &
KOHTPATEHTOM, Ta [OBCTA6 NHTAHE, AKe 6 11 BiiHOIIEHE /0 3aKJI0-
4eHol yMOBM, fKe€ € Ii BiJHOIIEHE 10 KOHTpAIeHTiB.

[Mfo-po cero maraHa Tpeda 3HOBA BIAPIKHETH 001 HOBHCII
rpyng yMOB Ha KODHCTH TPETHX, OAHi, 110 OiAYHHAIOTH ¢fA 0CTA-
HoBam §§ 709 i a., i apyri, mo Hazexars go rpynn §§ 1019 kw. 3.

1) B mepmii rpyni tpera ocoda HabyBae mpaso 6 ea-
NocepejHO, 3 XBHIHK HEPeXOAy MAETKOBOI YHHATHOH 3 IpO-
micapa Ha npomirenta. Koam npomieap BHEOHAB i3 €BOrO OORY
ce, Ao 4oro OyB 000BA3aHHIl, 3HAYHTH, KOJH BiJCTyHJAeHe MalHa
a6o wacrnrn madina (Vermogenszuwendung) y:ke BacTynunao, Ha-
OyBae Tpera ocoba mpaBo, sKajaTH Bij NpOMiTeHTAa mpHHECeHA cei
KOPHCTH, 20 -AK0l BiH 3000BA3aB cd. [lo cero me Tpeb6a KajgHOTO
nmoBiomMaend ani BiA mpomicapa anl Bij mpomiTeHTa.

A7ne nmpaBo Tperoi ocob6m CXOAMTH €A 3 NPaBOM Hpomicapa,
TiZBRE 00a ToTi mpaBa MaroTe HRImY BAauy. llpomicap moxe sxa-
jard, alu NpPOMITeHT TpeTOMY NpPHHIC NPHpEYEHY KOPHETH, Ta Cy-
IpPOTHB HBOIO MO NPOMITEHT 3BIIBPHHTH €A THM, IO Bijzacts ce,
uio Bij mpomicapa ojep:kas, i To 3 noGparamu goxoaamu. Tpera
0c00a MO:Ke KaJlaTH TiBEH CINOBHEHd, BHAYHTH, NpPHHECEHA
il mpupederoi xopueTH, Ta E0AH-6 MixkK THM NDPOMITEHT 3BiJILHHB
¢A B mOBECHIHE enoci6 BiZ cBOro 000BABKY, To celi 060BA30OK me-
PEXOAHTH BijTak Ha npomicapa. Jo Taroro BHCAIAY AOXOAHMO 1O
aHansorii npauomeis §§ 709 i a.

IIpomirenT, nispanmii yepes Tpery ocoby, Mo:ke HifHECTH
zamiTe npomecoBi (exceptiones); ryr mazexars nmepes
BCIM yecdri samirTd, ARi HOMY HPHCAYTYIOTH JIH Y HO HOPOTHB TPETOi
ocobm, up. exceptio compensationis, a gani Tari samirm, mo cxi-
AYKTH 8 ¢aMOPO NPABHOIO BiJHOMmMEHHA, HAa ARIM €TOITH
yMoBa Ha Eopuers Tperoro. TyT Tpe6a npurajatd, mo ymoBa Ha
KODHCTH TPETOr0 OlHpae ¢ B CHX BHNAJKAX HA BiJICTYIJIEHIO
MaifHa DPOMITEHTOBY 4Yepes NpoMicapa; yMoBa Ha& KOPHCTH TPETOro
cTaHoBHTs 3 TAM Bigerymaenem (Vermogenszuwendung) opramiuny
niziers, TAK [0 KOJH Ce] BiACTyUJEHe € HeBasKHe, TO il yMoBa
HA KODHCTH TPETOro He Mae CTifiHOCTH, T4 MO0 HOKH MAETKOBA 4H-
HATE0A CYUPOTHB HpPOMITEHTA He JOKOHAHA, MOXKe BiH GOpOHHTH
¢a nporus TpeToi ocobE. AJe 3 0c00H mpoMmMicapa He OpH-
CAYryITh NPOMiTEHTOBH HiARI 3aMiTa.

Azerp. npaso oGaifanmuitue, 40
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2) YMOBH Ha KODHCTH TPETHX, N0 HAJEXKATh 10 APYyrol
rpynu, ocyAxyTs cd nicas moeranosn § 1019 km. 3. Tpera
ocob6a HabyBae npaBa 3 TaKHX yMOB He (GeamocepejHo, ane
yepes noBigoMAeHe6 ii 31 cTopoHH npoMicapa a6o npomirenra.

3 XBUJAHIO uoBiomieHs tpera ocoba Halysae ius quae-
situm 3 oraspy ma npusnasy ii Kopaers, Ta Cero upasa HE MO-
sKyTh ii BiATAK KOHTpAreHTH OAHOCTOPOHHO Bino6para. Tomy BiA
cel XBHAl He MOKe IPABHE BiJHOWIEHE NOTACHYTH aHl OAHOCTO-
POHHO, T, € 4epes BiAKAHK, 8IJ. BHNOBiZAb KOHTparesTis, depes ix
cmeprs a6o BiAKpHTE KOHEYpCY, adi oGocropomHo contrario con-
sensu. .

[loBerae nuraHe, AE Xapakrepuaye cd Iijf OPaBHUM 3LJAAZ0M
,H0BigoMaen e’ rperoi ocobu, upo axe srapye § 1019. Tperiit
0co06i He MOoHA UPOTHB i BOAT HAKMHYTH oKajUOl KOPHCTH, OHA
MOKe BCe-TAKH BiAKBHYTH IPH3HAHY KODHCTH ; a1e 3 APYroro oKy
He norpefye oHa 3aABAATH NPHHEATH, 00 yiKe €aMO [OBiOMICHE
_ yepes O/IHOTO 3 KOHTPArEHTIB Mae HpPO cebe ceil HACAIAVK, 1[0 OHA
mozke goxoauntd npas 3 ymosu. § 1019 xajgae, abu nosijomieHe
Tperoi 0co6H BHEIINO Bifj OZAHOIO 3 KOHTPArEHTIH:

a) Koam mpomiTenT UpuxoAuTs 3 NOBIAOMIEHEM A0 TPETOL
0c06H, TO OHO MOpEeACTABNAE €I AK NpPHPEYEHE 3aUJaTH
(Zahlungsversprechen).

6) Koam-x nopiomiene BHXOAHTH Bif mpoMicapa, T0 0OHO
xapakrepusye ¢4 Ak yuosHonpasuene (Ermichtigung) rperoi
0c00H 710 sKaZaHd IIEBHOI KOPHGTH BiJ mpOMiTeHTA.

Ilpore mesipua & Teopud, OyAbTo-6H HOBiAOMJEHE TpETOI
ocobn me 6yno Hivum mHmEM, g8 i1 opaerynaenem (Beitritt) o
ymosd. Teopna npuerynness mycina-6 poBecTH A0 HeCTiliHUX
upakTudHEX suexiai, I Tak, mo muenm cel Teopmi Tpefa-6u cra-
sarh: Koau A nmpmmopyyae pApyromy (B) samaarmTm Tperiii ocobi
(B) mosxkmy eymy, Ta BigTak nokaske cd, mo Bim (A) de facto
He Oys Higoro BmHeH Tperiii ocodi (B), To ii B ne mae o060BA3KY
3allIaTHTH Tol cymnm Tperiit ocobi (B). Opmak ceir Bmenijg romy
necriiiumii, 60 Dpu yMOBAX Ha KOPHCTH TPETHX, KOTpi HaJNeRAaTD
go rpynn § 1019 ®u. 3., Xoputs JHII 0 00OBA30K CIOBHEHA Cy-
npoTEB Tperoi ocolm, a celi 060BA30K NpoMiTeHTa € pimyuni, Ta
HE MOJKe 3a7e€sKATH BiZ TOLO, YH ONHPAE €A HA AOB/KHIM BijHO-
IEH Mizk DpomicapeM a Tperow 0co6or0 i uM ¢e BijHOmMEHE
0yno 3 upasHoro 60Ky BaskHe um HeBaskHe, HaBmaku 3 Hamoi
TEOpHi BHXOAHTH, W0 3 XBHJAHI TOBifloMJeHd HabyBae Tpera 0coba
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NpaBo, HE3aBHCHME Bij NpPAaBHHX BiZHOCHH Mixk HEK a npomiea-
pem, 6o KoJH NOBiZOMJeHe BHHMJIO Bif NpomiTeHTa, TO BiH € 060-
BA3aHN} HA MNiZeTaBi IpHpeYeHd BaNIATH, a KOJH BHIINLIO Bij
npomicapa, To Tpera 0coba Maé BiJ HBOrO YHOBHONPABHEHE, 3KA-
AaTH 1E€BHOI KOPHCTH BiJ NpPOMITeHTAa, Ta CYNPOTHB TOTO YCTA&
BCAKA 3aBHCHMICTE.

Bix xBuai nosizomaens moxke oT:Ke Tpera 0coba HABITE B J0-
pos3i MO3BY 3KajaTH BHJAaHA IOPHPEYEHOI KOPHCTH; HAM 3aKO0H
Kaske, WO ce npaBo NPHCEAYry6 il TAR CYDPOTHB NPOMiTEHTa AK
cynporns npomicapa. IIfo Tpera ocoba moke Bii HpomMiTeHTa
JKajlaTH CNOBHEHH, ce 30BCIM NPHPORHO, 6O BiH 3 yMOBH Z0 Cero
306oBAzannii. Aje moBcTa€ NHTAHE, HA AKill migcTaBi Moske Tpera
ocoba mosmBaTH mpoMicapa; ajxe-:k npomicap ii Higoro He
npupikas! Ta worm-6 y Beix eayyaax npussaTH Tperiii 0co6i
IpaBo [03By NPOTHB mHpomicapa, To mycian-6 mm yBiliTH Hepas
Y Ppospis 3 BOJHIO KOHTPATeHTIB ! :

Ilpore noeranosy § 1019 tpeba cricuarn; Hami KoZAH®I-
EATOpH MaJd Ha yRasi orel — ayske waeri — cayual, o
npomicap /aé NPHOOPYYEHE NPOMITEHTOBH, IMOGH CHJATHB 34
HBOTO Z10Br Tperiii 0cobi; Tomy moskemo ckasatu: Tpera ocoba
MOKE I03HBATH lpoMicapa AHII TOAi, KOJH y:Ke nepej IpHIOPY-
YEHEM MaJa /0 TOTO NpaBO Ha NifeTAaBi WHIIOr0 NOpPaBHOrO Bij-
HOMIeHA. 3aKOH BHCEAasye, 010 Tpera ocoba HE TPATHTH CBOIX
NoNepe/iHHX NPABHHX KAJaHb TNPOTHB Tpomicapa, Ta KpiM cero
HalyBae npaBa NPOTHB NPOMiTEHTA.

IMlo-a0 samirisB DnponecoBHX, TO NPOMITEHT MOXKe OpPO-
THBCTABHTH Tperiii 0co6i Bcaki saMiTH, MmO NpHEAYTYWTH iomy
JHYHO OPOTHR TPeToi 0cOOH; KpiM cero MOKe MOCAYryBATH CA
samiramn, ARi BijHOCAT €4 10 3AKJH0YEeHA €aMOl yMOBH
"3 npomicapem, np. exceplio erroris; ane BeAri mmm 3amiTw,
ARl BiZIHOCATH ¢4 70 0c06H mpomicapa (nop. exe. compensa-
tionis), a6o Ari MAaOTh CBOW HifCTABY ¥ BIiZHOMmMEHIO MiK
npomicapem a TrpeTow 0¢00601, He MAKTh TyT HigKOl
Barg, 60 mpaso Tperoi ocofu € camocriiine, He3aBHCHME.

IX. VmoBm Ha meropucerh Tperux (Vertrige zu
Lasten Dritter), ce Taki ymoBH, B AKHX HPOMIiTEHT
Aixae BOpaBAl B CBOIM iMeHH, aZe NPpHpPiIKAE APY-
romMy He C¢BOKW uHHHTH6Y ane 4YHHHTHO6Y Tperol
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oco6n. Komm s np. opupiraw, mo mii 6par samiarars 100 K,
T0 9epes Te Mmiii Opar He € 3000BA3aHMi. YMOBH HA HEROpHCTH
tpernx € Hesaxkmi (§ 881 EH. 3.).

Ane 4uMAJO TAaKa yMOBA 3Marae A0 TOro, WO XTOCh UPHPI-
K46 MOCTApPATHCH, abu Tpermii BHKOHAB AKych unHMTEOy. Tozl
mpomiTeHT Mae 060BA3OK, MOPOGHTH TaRi crapaHs, axe He Bijmo-
Bizae sa Bmexia. JEm TOAl, KOJIH NPOMiTeHT HEPEHAB NOPYEY, L0
Tperdii moch BHKOHAG, MYCHTh 33 ce Bijmosizars, axe ioro o6o-
BASOK HE € HACAIAKOM YMOBH HA HEKOPHCTH TPETOro, TiIbKH HA-
caigrom mopyru (§ 881 i. f).

[IpaBuno, mo yMOBH Ha HEKODHCTh TPeTHX € HEBa:KHi, He
Mae Higgoro Buimra. HaBiTh yMOBa HA HERODHCTH CHAJKOGMIIB
@ HEeBaiKHA, TA KOJH XTOCh X(Ye OCATHYTH NOAIOHmI yemix, poike
06TAKHETH CBOIX CHAJKOGMIIB B 3aBiljaHi0 a60 ROXHLHEIIL, ado
MOKe caM OpHpedYH TOTY YHHETOY, ane 3ajep:kard co6i 9ac cUOB-
Hens 70 Boai (§ 904 kH. 3.).

§ 42.
Yecarisa®).

I. IIpo ycaiBs icrHye B TEOpPHI NPHBATHOIO TUPABA BeJbMH
npocropa aireparypa. Ona omEpae c¢d Ha pPHMCKIM Np., il HAMArae

#) ['n. Cod. Ther. II. 12. n. 97—155; III. 1. n. 53—78; Horten 1L 9.
§§ 29—40; IIL 1. §§ 36—40; Martini, IL 14. §§ 2—9, 12; IIL 1. §§ 29, 30;
Max. xm 8 II. §§ 484—491, 495: 1IL §§ 28, 29; Prot. I. er. 416—421, 423;
II. er. 18, 19, 391.

Mop. Zeiller, Comm. II. ecr. 606—672, 676—680; IIL cr. 80—84;
Nippel, Erl. IV. cr, 384—407. 410—414; VL er. 108—112; Winiwarter,
Biirg. R. Il er. 232—244, 248—251; IV. cr. 56—58; Ellinger, Handbuch
er. 324—329, 410, 411; Unger, Syst. Il.er. 56-87; VI.§16; Stubenrauch,
Comm. 1.8 er. 885—894; II.7 er. 76—78; Kirchstetter, Comm. er, 366—372;
Schiffner, Lehrbuch 1. § 127; Burckhard, Syst. 1L er. 316—362; Pfaff-
Hofmann, Comm. 1L er. 541—596, 604—613; Krainz, Syst. 1. cr. 278—286;
Hasenohrl, ObL R, I. cr. 484—527; Till, Prawo pryw. L er. 331—353; IIL.
¢r, 163—167; Oronoscrnii, Cocrey 1I. er. 115—118.

Kpin cero w. u. Savigny, Syst. 11I. er. 120—204; Helm, Abhandlung
iiber den Begriff u. die Einteilung der Bedingungen nach dem 6. a. b. G. B,
n Zeitschr, f. R. u. St. w. 1825 L cr. 204—238; Windscheid, Die Wirkung
der erfiillten Bedingung (1851); Windscheid, Ueber die Wirkung der erfiiliten
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€A MOCTAHOBH PHMCEOIO 0P, 3BECTH JI0 CHIJBHOTO iIMEHHHKA i JaTH
iM 3aranbHy TNCHX0JbOTiYHY ocHOBY. Ta ce 3maraHe erpiEyxoch -
3 HENOGOPHMEMH TpyAHOCTAMH, 60 HAyYKa OpO ycaiBS B cOrpus
iuris civilis e ¢ BucHOBROM ozmOi npoBigHOI izel, aze HacaigRoOM
IATOMHX, HALiOHAJPHAX T4 NOBHTHBHHX NOCTAHOB (€3 3araJbHOTO
cy6erpary, Teopnsa mnoBciozBOro mp. 6aykaé ¢s B BeJWYe3HiM sKxe-
penasniM mMaTepuaai MoB y Jief, onHpae YAMAJO CBOI NOLJAAH HA
HEZ0CTAYl NCHXO0ABOIIYHMX ZOCHiAiB i wepes Te AOXOAHTH A0 pix-
HOPOZIHHX BHCHOBKIB.

Tomy i He zuBO, 0 HOBITHI 3aKOHOAATETBA CKHJAIOTH i3
cefe BUJHB PHMCKOro Np. i OpAMYIOTH 0 TOrO, a0l TEOPHIO ycaiBs
NOCTABHTH HA NpHEpoAHii nizcrapi. Ce aMarameé CTPivaeMo TAKOXK
B ‘IIpaBi aBeTp.

Hayry npo ycaiBa TpakTye aserp. 3aKOH Ha JABOX MiCIAX :

1) ex professo B npaBi cnagumen: §§ 695—703 km. 3. i

2) B mpaBi o6airanmiiaiv: §§ 897—900 Ea. 3.

l'onosni mpaBuna 6 y:Ke mojani B Npasi CHAZYHHH, TAK IO
AOTHYHI MOCTAHOBH 06AIfalpiiHOrO NpaBa NOAAOTH JHII pPiKHHUII
0-710 NPABHEX HACAIARIB B 06JiramuiiHiM Op. CYyUPOTHB IOCTAHOB
npaBa CHAJYHHH, — |

Cnoo ,Bedingung® (,ycaiBe“) mae B Hamiii EH. 3.
pixHi 3vaving, up. B §§ 18, 103, 800, 894 i n. Axne rexuiume
nonare nozae 1. pewene § 896: ,Venise — ce mopis, Big axoi
XTOCh YYHHAB 3aBHCHME AKech npaso”. Hai sakoH Ha3HBae yCaiBe
nozaiew (Ereignung = Ereignis) — ce ycaise B 066K THB-
nim swavino. Ilix cy6erRTHEBHIM 3rasoM ycnise 6 eneMenTOM
BOJI, Ta BHCKA3ye 3ABHCHMICTH NEBHOLO NpaBa Bij NEBHOI MOZIl.

Tam-To nomare yeniBa B aBerp. mp. BeABMH yunpouiese, Ta
HOOAHHOKI cRIajloBi yacTHHE NoHATA ad minimum B3pegykoBaHi,

Resolutiv-Bed., B Arch. f. civ, Prax, XXXV (1852) er. 51—~ 80; Harum, Ueher
die Natur u. Wirkung der unmogl. u. unerlaubten Bed. nach 6. R., B Hai-
merla Magazin VI (1852)cr. 1567—174; Maassen, Civ. Erorterungen I. (1854);
Fitting, Ueber den Begriff der Riickziehung (1856); Unger, Der revidierte
Entwurf (1861) er. 27—37; Dworzak, Civ. Erort., B Oest. Vierteljahresschr.
XV. (1865) er. 2356—2561; Czyhlarz, Zur Lehre von der Resolutiv-Bed. (1871);
Scheurl, Zur Lehre v. d. Nebenbestimmungen (1871); W endt, Die Lehre
vom bedingten Rechtsgeschift (1872); Wendt, Das bed. Forderungsrecht
(1873); Exner B Griinhuta Zeitschr 1. (1874) cr. 231—233; Adickes, Zur
Lehre von den Bedingungen (1876); Enneccerus, Rechtsgeschift, Bedingung
und Anfangstermin (1888).
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Venise moaarae B3arani Ha BHCKA3aHK 3aBHCH-
'MOCTH AKOTrOCH HpaBa Big Aroick mopxgii. Ca sasmcu-
MieTP MYCHTH NOJATaTH HA BOJH CTOPiH (0T:Ke HA BOJH Te-
eraTopa a0 KOHTpareHTiB), 60 3aKOH Kaske B J6raJbpHill Aeoininmi:
.abhingig gemacht wird“ Tomy = 88. condiciones
‘iuris sive tacitae, mo e saKOHHEMH BHMOraMH I€BHOIO IpPaB-
HOrO BifiHOWIEHA'), He € YCHIBAMH B PO3YMiHIC aBCTp. IpaBa.

[Mlo-xo camoro momara yexaiBA, Tpe6a BHPOYIM NPHMITHTH
orce : .

1) VexniBe BHCKAasyeé 3aBHCHMIiCcTH NpaBa Bif AK0iCH
moaif. Ilpo cyrs cei saBuemmocTn € B JiTeparypi Goraro
moraaAis: Yu yexiee 6 o6Mex eH6M BOMi, it MO €vepes ycaise
o6Meskene, yn iCTHOBAHE BOMA, yH 006 CAD BOA, YH iCTHOBAHE
ZOTHYHOTO A iJa MPABHOTO, YU TiNBKH iCTHOBAHE NPABHUX
Hacaipgrin?

Ham 3akon HasuBae BmpaBii B 3aroioBry o §§ 695 i &

‘yenise o6mexenem Boai (,Einschrinkung® des Willens), axe
cd HA3BA HE MOKEe pIIIaTH NpPO BipHiCTH MOTJIANY MiJ TEOPETHIHAM
3rAAAOM, a BIPOYIM HAIli KOJH®IKATODH HE JyMAJH 30BCIM Yepes
CI0 HA3By JATH BifUOBIAP HA [OTAYHI NCHXOJABOIiYHI NHTAHA.

Venise Be ¢ oOmeskeHeM Boxi — 60 Boxg ado e, ado
ii mema; tertium non datur. He mox ckaszars, mo cama BOJIA
(das Wollen) B Tili mipi Moske saresxkarTn Bijf AKOiCh 3BEpPXHOI
nozii, WO Aomepsa KONM CA NOAiS HACTYIHTH, MOBcTae Boad, Pi-
HHIA MiK BOJAHIO IiZ yCniB6M a BOJHIO (€3 yCHiBA JEKATH LI0-70
amicry (Inhalt) soni. Koam g sassasgio: zam todi 200 K, ax
3jall JOKTOpPAaT, TO HEMa CYMHIBY, IO d BiKe Temep Xo09y, IO
yoKe Temep Mal BOJIO, aje TOTA BOJA € HHIIA, AK TOAI, KOJIH
HeMa NOBHCIIOrO BACTEPe:KeHd, T4 A TIABKH Kaxy: Aam 7106i
200 K.

Venise osnauye orske 6amame 3MicT BoAl — ane He ofme-
&Kye 06cAry BOAL; Aadi HEe NOBHHHO OYTH CYMHIBY, IO AOTAYNE
AT70 mp. (IpEM. yMOBA) iCTHY6 ysKe Bijj XBHJI 10CTABIEHA yCAiBA,
He BiJj XBHAI CHOBHeHH, TAa ysKe Hepej CIOBHEHEM Maé OKpemi
NpaBHI HaCAIAKH; BpelwTi HEe MOMKHA TeWX CKA3aTH, WO CTO-
POHH He XO04YyTh NpABHHX HACHiAKiB, 60 Koam icTHye B3araii

1) IIp. me MOmHA BBAMATH 38 YCAiBE TAKY NOCTAHOBY B YMOBI, IO 8a0JaTa
Ma€ BACTYNRWTH jOUepBa 0O MORiHenso samopaenoi mpauY (uop. § 1166 rm. s.).
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ARACL BOJA, TO MycHTs oHa obliimaru implicite Bebo, mo 3 Hew
croiTe B Geanmocepenuiit 3sA3m.

* 2) Jleari nuchMeHHHEHM DOOJAATH NeranbHill AediHinui yeaisd
B § 696 EH. 8. 3akmj], mo nojae 0GEKTHBHE a He CyGEKTHBHE MO-
HATe yeniBa, 6o nasusae yeaise mopiew ,Ereignung“. Aze ceii
BaRMJ HECTifiHmH, KOJAH 3BAZKEMO, L0 SK Pas y TiM 03HAYEHIO Je-
AHTH XapaKTepHa BJAYa y cAiBA B BipiKHEHO BiX peuenia.
X0y B NEBHHX CIyYasX OpaBHI HACAIAKH OpH yeaisax Taki cami
AR OpH pedenuax (§ 704 kH. 3.), TO BCe-TARH M[0-40 HOHATH
MyenTh 3aXOJHTH PIHHIH. A i TEM 30A470M CI0BO S0 AT a%
(Ereignung) B § 696 pae nam Bipue noacmeme. Koam miens
BOAI ¢TOPiH XOAUTH 0 AKyCh MO A1, 0 SKMHCH CTAH, AKHICH
BROAJOK, W0 Bi} HHX Mae OyTH 3aBHCHME fKech opaBo, TOAI 3a-
XOARTb Y CAiBE, & KOAM CTOPOHAM XOZHTB JHII O SKHACH W 0-
TAT 9aCy, B3Aranal 0 Y4aCOBY PPAHHI0 NEBHOrO NPaBa, ii OHH
Ha CI0 4aCOBY IPAHUII0 3BEPTAIOTH I'0JIOBHY yBAry, ToAI MaeMO X0
Aina 8 pesenuem B nepmim caywaio soas cropin e 3BEPHEHA,
Ha ce, abu moch cTano cA abo He C€TAN0 €4, B ADYriM caydai
XOAUTH CTOPOHAM TrOJOBHO O BH3HAYEHE YACOBOI DAHHI].

3) Ham sakon me xajae, abu yeaiBs BigHOCHIH ca 7o
6yayunx i nenesnux nopii. Towy nomsre yenisa s aserp.
Up. Aajaexo mupme, 4uM y uasyiodiii reopui noscropsoro np. Ha
AymEy Savigny-oro i HOro DPHEJAOHHEKIB BRI yexiBs, wo
BilHOCATb €A Jl0 TenepillEAX a60 MEHYAHX nOAil i Taki yexniss,
o 3aJexars Bif 006KTHBHO-UEBHHX NOALl, HE € yCAiBAMH B Tex-
HIYHIM PO3yMiHIO, OHH € JHIl HENDAaBAHBUMH ycaAiBAMH
(uneigentliche Bedingungen).

Tyr maanemwars mpim 1. 3. condiciones in praesens vel prae-
teritum conceptae, ycaisa roHeuHi it memosxauBi.

Pixnnua misk npasjuBuMu il HenpaBAHEBHMA YCAiBAME € 9HCTO
Teopernuna i soseim posinsHa. Teopermumo moxsrae oma ma rim,
o Upu T. 38. HEUPABAUBHEX yCHAiBAX AOTHYHE A0 mpaBHe
HE MOZe HaXoJAuTH cA B cTaHi 3asimens (in pendenti), —
ajze depes Te IX CyAb0a TaRKa caMa, AK UOPH T. 3B. HPaBAHBHX
yeaiBax — Go # mo Ham 3 TOro, YH ycaiBe BiAHOCHTE ca A0 Oy-
AydYoX, 4H 0 TenepiliHuX a0o MHHYJHX HOZAiH, 4d cA TOAiA Ko-
HEYHO MYCHTh CHOBHHTH ¢4 200 HABIAKH € HEMOIKJHBA [0 CHOB-
HEHA — KOJH yMOBa, a60 Bsaraai JoTHYHE Ain0 UpaBHE, AHI TOAL
cTae arTyaJbHEM, AR NOAIA cupaBpi saimia !
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Tomy aserp. np. 30BciM upupoaBO cei piskHENI He 3Hae. Yei
HOCTAHOBH &RCTP. NP. UPO YCAiBA BiHOCATH €A He JAHII [0 NPaB-
AEBHX, aZe H A0 T. 3B. HENPABAHBAX ycnis{s; mepej scim HaJe-
#ATh TYT OTCl MOCTAHOBH, IO 70 BAYKHOCTH AROTOCH Alla 0p. HeE
AOMYCRAKTH YEAiBA, il TaK: He MOMKHA 3aRIOYYBATH HOAPYKa
HaBiTh DiZ T. 3B. HenpaBpuBHMH yexisamm (§ 59 km. 3.); o6oBas-
rosa uaiika (Pflichtteil) ne TepmmTs ob6memxens, uum yepes T. 3B.
upaBjuBi, 4n HempapAnsi ycaipa (§ 774 KH. 8.); 8rOJOLIEHE €A A0
cnazuany (Erbserklirung) He wmosxe 6yTn 3aBHCHME BiJl HIAKOTO
yexipg i 1. .

II. B aBerp. 3akomi crpivasmo moAia yeaisi ma sBoAikaiodi
it possasyoui, nosuTusHi i Herarnsmi (§ 696 EH. 3.), noTecTaTHBEI,
npunazroBi i mimani (§ 699 km. 3.). Kpim cero asragye EH. 3.
npo moskamBi i Hemosxxauei (§§ 698, 699 km. s.), npo AosBoxeHi
it negossoneni yeaia (ibid) i mpo mesposymini yexisa (§ 697).

1) 3sonigatui it poseasywui yeaisa (Suspensiv-
und Resolutiv-Bedingungen). § 696 ku. 3. raxe: Yeaise ¢ 380-
nikaiye, AK NpH3RAHe IPaB0 HalyBae CHAH J0UEPBA IO CHOB-
HEHI0 yCJiBA; a pO3BA3yH0YE yCAiBe, KOJAH NPH3HAHE NPABO I10-
racaé [0 CIOBHEHIO yeJdiBg, ABCTp. 0p. HPHHAIO OTHKE CH
PisKHHI[I0 3 PHMCKOr0 LpPaBa.

Aze mo-70 sHaYiHA cel pPisKHHI] HONIAJH YYE€HHX Tak B Te-
opui HOBCIOAHOTO, AE ABCTP. Op. moZizeni. Pumcke mpaBo 3HAIO
mepBiCHO TiNBKM NOHATE 3BOJIKAI0YOrO yCaAiBsA, — Ta B COrpus iuris
civilis ca0BO ,condicio’ me 3HAYuTH HiYO HHIIOrO, JHII 3BOJIKAIOYE
yexige. T. 3B. posBAsyioue ycliBe HE3BiCHE PHMCKOMY UpaBy HK
c70B0 TexHiuHe, 60 HA 03HAYEHE HOro rOBOPATH Kepena: negotium
purum, sed sub condicione resolvitur. Cnoso ,condicio resolutiva®
€ BHTBOPOM Mismiiimoi Teopmi, Tak HK BHTBOPOM TEOPHI MOBCIOA-
HOPO DpaBa € TAKOX CTaBIeHe OCHOBHOY pixuuni wmixk 3Bodira-
104AM i PO3BABYIOYHM YCIiBEM.

B cyru pium woxkze posBAsyloue ycliBe Mae B ¢06i YHHHHKH
3BOJIKAIOYOr0 YCAiBA, TAa NpPEACTAaBIAE CA AK 3JI03KEHE ABOX Zin
npaBHEX B OJAHY WiZicTs: ofHO € Gesyciisme (purum), aze Xo
HBOTO NpHJYdaech Apyre NiZi B3BONIKAIYHM YCJiBEM, AKE 3Marae
#o possasana nepmoro’). Tomy mno kpaiinii mipi mox crasary,

). IIp. papywo ToG6i 200 K, aze Tu mycum ix BigfaTd, HaKOIM OmeHUW CA
3 mapEO© X.
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mo Bei yemipa mo-A0 CyTH 6 3BOJNIKAOYi, Ta TAK 3B. PO3BA3YI0Yi
yeJliBA BH3HAYYTH €A TINBKH I[IEBHHM 3MicTOM: BijZ B3BOJAIKa-
I0Y0ro yecaiBA S. s 3aJeuTh HabGyTe Bijf posBAzy-
0Y0ro BTparTa AkK0oroch npasa. Tam ugHOM aeranbHA
fexininua § 696 e soBeim BipHa.

2) Venise e nosuruBHEe abo HeraTuBHe (positive oder
negative B.), o ckinbko XoAHTs 0 Te, YW AKACH UOAIA MAae HACTY-
nutH, 94 He mae Hacrynmrd. Tak pexinioe § 696. Axe y upar-
THI[I TPYAHO Hepas3 CKasaTH, 9d YCJiBE € IO3HTHBHE YH HEIATHBHE,
60 10 Gimbmiili YACTH NMOBHTHBHO YJOMKEHE YCAIBE MOKHA 3AMIHHTH
HA HEIATHBHE 3 THM GAMHM BMicTOM, i HABNAKH HEIATHBHO YJO-
JKE€HE YcJiBé JacTh €A SMIHHTH JIETEO HA TO3HTHBHE (ea 3MiHH
3micery yeaiea,

Jesari- nUCbMEHHHKH KJIAAYTh TOMY Bary Ha ¢e, 94 HACAIKOM
yeaisa renepimsuii cTaH Mae 3MiHATH ¢A (UO3HTHBHE YyCaiBe), un
He Mae smMiHATH eA (HeraTWBHe yc}iBg). AJe ii cd pikHBIS He
BifuoBizae y Beix Bupmagkax, Ak ce Aokasanu m. m. Pfaff
i Hofmann y coim komenrapu!). Ta ssarani pismnna mix
IOBUTHBHEM & HEIATHBHHM YCJiB6M HE JACTH ¢ CTPOrO IepeBecTH.
IIpo ToTo B aBeTp. np. Mae OHA CBOE 3HAYIHE HE JHII 3 OrASAY
Ha § 696, wo Mae JMm JOKTPHHEpPCKY BAPTiCTH, aJe rOJOBHO
3 oragAy Ha mnoeraHosy § 708 ku. 3., dRa JJ8 HelaTHBHHX 3BO-
AIRAWYAX yeaisiB mae oci6mi mpmnuen. Ta ar pas is cei mocra-
HOBH BHXOHHTH, 110 3aKOH TPAKTY6 HA PiBHI HeraTusHi 3BOJIRAI0YI
ii moauTuBHi possasywui yenisa. Ilpore nize nmrame, um yenise
6 NO3HTHBHE, 4H HeraTHBHe, 6yze saze:kano in concreto Big Toro
CaMoro, BiZ 90r0 3aJeXKHTh DiKHEIA MiiK B3BOAIKAIOYHM a PO3BA-
3YI0YHM YCHiB6M, 3HAYHTH BiZA TOro, 4m Bij CHOBHEHS ycaiBs 3a-
BHCHME HA 0y T, 94 BTPATa NEBHOIO IPABA.

3) Maxni migpixssemMo nmorecrarusmi (potestative B.),
npanagkosi (zufillige B.) i mimani yecxnisa (gemischte B.),
B Mipy cero, 4d CIOBHeHE YCJiBA 3aJesKUTh TIABKH Bifl BAACTH
(potestas) ynpaBuenoro?), 4d 3aJesKuth Bif HHIIHX 06CTa-
BIIH, Bil HBOr0O HE3aBHCHMHX®), 4n BpemTi Y4aCTKOBO Bij

1) Omm HaBOAATH TaKuil upmyip: Sk yeaipe sByumTH: ,ROMM B feHLCMepTH
Teeratopa Oyae itTu gom®, To me smatm, um Oyje 8wina TemepimEOro cramy, um
ui, omge i He 8HaTW, 9H ce yCAiBe micid HOKIMKAHOI Teopmi € mOSUTHBHE, uM
HeIaTHBEE.

%) Ilp. pam T06i EHWKRY, KOAM MeHe BifBigagw (mOTecTaTHBHE YCAiBe).

%) Hp. pam mo6i 10 K, xoxm sarTpa ne Gyge pomyy (mpunagroBe yeaise).

Aserp. mpamo obaifammiinu. 4l
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.

YOPABHEHOr0 & YaCTEOBO BiA ocibHHX, 714 HBOrO np H-
nafgroBAX obcraBunl).

llpu nmorecrarmBHEX ycniBAX BaNEWKHTH BEHO Bij BIACTH
YODAaBHEHOrO; TOMY BiJi Takux ycnisis Tpeba BiApixaurs ce,
mo 3aJekHTh Bif NpAMOI BOAI TOro, mo Mae NpuHATHE 3060-
BAABAHE, Op. Aam To0i RHHMKRY, kKoau cxouy. Ce He mae Hizkoi
CTiliHOCTH, AK yKe ¢alifye i3 cyTm 3060BAsass Baaraii, KoTpe BH-
mMarae Bee-TakdH nepHoro vinculum iuris.

Ane TOMy Be NPOTHBHTH CH 30BCIM BAYKHICTH YMOBH, 3BiCHOI
nig Hassow .Kymmo Ao Bmopgodu“ (Kauf auf Probe); nop.
§§ 1080— 1082 gm. 3. Ilpn Eynni Zo BHOZOGH OAHA CTODOHA, C. T.
IPOAAK0YNil, € yuKe 3BA3aHA, TIABKH JDYra CTOPOHA, C. T. KyUy-
I09Hi, Ma6 B O3HAYEHIM yacl BHCKA3aTH ¢, YN KYNJNEHy pid upuii-
mae, yn Hi. Pimene npmueara ato BijREHERA 32J€:KATH BHRIOYHO
Bifl BOJI RyNyI090rO.

IIlo Taka ymoBa € BasKHA, UOSACHIOE CH TAK:

Opsa cropoHa sagBuia, {0 X04e OyTH NMOKH-IO O HOCGTO-
POHHO 3BA3aHA — OHA TOAHTH €A HA OPOAAIKY piud; azxe
Apyra CTOPOHA HE € 30BCIM 3BA3RHA, TA& MOXKE JOBIJIBHO CRA3aTH,
o roauTh ca Ha kynso a6o ui. Koxu crase, mo me roaats cs
Ha KYIHO, TO HEeMa KyNHA — ioro Bsarani HiKoau He 6ya0 — :
EOJH OAHAYE WisHiiille 3afABHTD NPHHATE, TO HEMA HiAKOI NPHYHHH
BBAIKATH KYIOHO 32 HeBaxkHe, 6o Topl 20 AaBHINMOI 3assd npoAa-
109010, KOTpHi Tenep He HoTpedye yike MOBTAPATH CBO&l 3roxm,
HPHCTYHAE APyra 3adBa KYIYHYOro, I0 RONOBHIOE IX 3rojH, i TAR
moBcTaé kynHo. MoOBYaHRY Kymyiodoro uepes wiZmii mpoTar 0sHa-
genoro (ymosowo abo saxomom, mop. § 1082 mu. 3.) uacy BBamae
sakoH 3a upmaare (mop., § 1080 i, f.). Ilokm Bsarani Hema (Bm-
pasHoro ado MOBYYYOr0) HPHHATH 3i CTOPOHH EYIYIOUOI0, HE MOIKE
6yrn Geeigu npo kynmo; mpore § 1080, 2. peu. kawxe, mo B Me-
JEYAC] BBAAE €A EYUYIYOro K KomMogarapa (yals Ent-
lehner*®). '

Tiit goncrpyknui me nporuBath e mocramosa § 1081 km. 3.,
0o pumazgo, npo armii TyT Oeciza He pixHNTE €A B cyTH pium
BIZl TIOTIepPeAHOro, TIIBEH THM, W0 RYNYIOYHH [epej 3akI0dYeHeM

!) Ip. mpogan To6i 10 wipuis mmenuyi, AR yeo CBOX0 NMIEHI s0epy 1o
Rinug aungs (mimane ycaise).
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KynHa sanjartus uigy. Muso toro kynHo focm He ieTHye, nokm
KYNyiounii He 3aiBHB UPHHATAH.

Yepes Te nmpaBHE BiHOWIEHE UpPH KYIHI A0 BHOAOOH € 1O-
AibHE 70 BiAHOMEHA NPABHOTO MisK 3JATHHMH 0 AiNAHA 4 HE3JAT-
HUMA 710 Al2aBs, WO 3aKMOYHIH 3 COG0K0 BifUJATHY YMOBY, axk
A0 XBuAI 203BOAY BiTHiBCKOI a60 onikynyoi Baactu (§ 865 Ku. 3.).—

4) Hemoxansi @t konmeuni yeaisa (unmogliche und
notwendige B.).

Hemosmanusicrs moske Gyt 6essraspgma ado aris-
AHa. Bessrasano HeMoxNHBI yeniBa UDOTHBAATE €A HpAMO Npa-
BHJIAM NPHPOAH, a0 NpaBHIaM JbOYIKH; SrASAHO HEMOMKIHBI He
AaZyTh €A COOBHHTH cepej xaaHHX obcraBHH. Jlo 3rIafiHO HEMOK-
JIMBHX HAJEXATH M. H. IPABHO-HEM 0K AHBI yeaisa (juristisch-
unmaogliche B.) 1),

llpo nmrame, un ycnise e moxause, un mi, pimae XBuag 3 a-
KEX0Y9€eHsA JOTHYHOrO AiAa np. (XBHAA 3aRI09eHs YMOBH sub
condicione). HemosxausicTs crnoBuens, mo HacTynaaa nismiiim e,
BIVIEBAG HA yAapeMHEHE YCliBd, ajze He Mae THX [PABHNX
HACMIAKIB, AK] 6 NPHBASAHI [0 HEMOKIWBHX ycaiBiB, —

Kouneuni yenisa— ce rari yeaissa, npo agi ymxe B XBuan
BARNIOYEHA JOTHYHOTO Aija Ip. 6 UEBHO, [0 MYCATh CIHOBHHTH CA.
Tyr manexars Temx Taki possasyioui yeaiss, mpo o6iiinanTs He-
MOZKANBE AlNaHE 3 CTOPOHH ynpasneHoro?).

5) Hayka posymie yepes Hepo03BoxeH] yenisa Taki, mo ix
TeHenAa ¢ contra bonos mores. Axe 1o gpaiiniii Mipi He cami
yeaied € 103BoNeH] a00 HEZO03BOAEHI, TIABKN IiAe 7110
up. (upuM. ymopa) #ABIAE €A HACAIAKOM YCHIBS J03BOJEHHM abo
neflosonenuM. Tomy, konm Bsarani roBOPEMO IO HELO3BOICHI
yeaisg, To He MaeMo Ha rajni cami yexiss mpo cebe — 6o wumano
ay4ae ed, 10 TAKe caMe yCJdiBe € pas J03BOJIEHE, Pas HEN03BO-
JleHe — TINBKH BIZHOWEHE IeBHOIO yediBd 20 ZOTHYHOIO Aixa np.
Bsarani ocyasxye ea gimo mp. pasom 8 ycaiBem AK opraHiumy Ifi-
IicTh, 1 HAKONH MOKasye cd, mo oHO (Hacaigkom yenisa) e contra
bonos mores, T0 mMo:Kemo ckasaTh, WO YCJAiBE € HEZO3BOJeHE,

*) Iop. upouiu samirem ma er. 27—30.
*) Op. Jaso 7o6i 100 K, nig yesisew, mo sycmm ix sigary, nakoan enl
YAQCTh € HOZOPOR Ha AKYCH mIAMeTy.
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Tagum HeL03BOJIEHUM yCAIBEM € YCJlBe, W0 3a00pOHIOs ApY-
romy Baarani skeHutn cd, no mmeau § 700 EH. 3.; TYT HaZekAaTh
M. H. yeaiBd, IO BMaraiTh A0 YJEKIIeHA PO3IYKH Bij croiaa
il n0:a abo possopy, condiciones religionis mutandae, yeaiss, mo
HARA3YIOTh YUPABHEHOMY BHXOBYBATH CBOI AiTH B uysKiil peairii
e )

6) Hesposymini, mporuBopiuni # wegopiuni
yeaiBa. :

Hesposymiai yeaira (unverstindliche B.) e raki, RoTpax
aMier HE JacTh Cs 3posymitH, Ta i Toji posmizHarH, Aka OyJia
cupaBAl BOJA 3aABIANYOTO.

IlporuBopiumi yerisa (perplexe B.) Bugasywors nporaBo-
piunocTa y amieri. :

Hepgopiuni yenisa (unverstindige B., condiciones ineptae)
& BOpaBAI MOKIHBI Ii 703BOJEHI, aJe HePO3yMHi, Ta TOAL iX UpH-
uyeraTn y mepecivsoro gonorika. Tyr Haze:ars nepei BCIM T. 38.
condiciones derisoriae.

Bpemri . 3B. condiciones contrariae, — mo UpPHBHAKTE
KOMYCh #KeChb 1paBo, 49H BiH IO 3pO6ATH, YW HE 3POOHTH, 4H
moes cTaHe ca abo He CTAHe ¢4 — HE € yCJAiBAME B UPABHIM
posymin, —

III. YmoBa, 3arJOYEHa Nif ycAiBEM, iCTHYE y:Ke BiJl camoro
UOYHHY, BiJ KOJZH UOCTABIGHO YCJiBe — T4 ICTHOBAHE YMOBH He
3a7€KHTH Bijj cmoBHeHA ycxiBa. Bike mepey cunoBHeHeM ycaiBs
BAKE yMoBa 001 CTOpOHH, TINBKH ce vinculum e uwHIIe, YHM UpPH
ymoBi Ges ycaia, afo Big Tol XBHII, KOJH JOKOHAHO YCHiBA.

3pryaiino B XBHIH 3AKNI0YEHA YMOBH He 6 IIe I[EBHO, YH
yCaiB6 CNOBHHTH CfA, 9H Hi, — iHAKIIE TiABKH OpH T. 3B. HEUPaB-
AUBHX YCHiBAX —- Ta ceil NpaBHEN e€TaH, B AKIM HAXOAWTL CA
ymoBa (afo Bsaraai meBHe Aino mp.) Bif NocTaBNeHs yeaiBA Ao
Horo cuoBHEHs, HasupaeMo craHoM saBimensa (Schwebezu-
stand). Pamaane ramyrs: condicio pendet.

Vake B Tim eranl 3aBilieHd Maeé yYMOBa IeBHI upasHi Ha-
caifKH, TA OHH 6 PiHI B Mipy cero, 4u ycJiBd € 3BOJIKAaI0Ui, 4
PO3BA3YOYI. ‘

llpg s3Boxirawuux ycriBax He nHacrynae pendente
condicione coosnese YHHHTBEOH, 60 OHO 3a/JEXHTH AOUEPBA BiJl
CHOBHEHA ycaiBA. IHarme mpH po3BABYIOUHX YCNiBAX: TYT 4YH-
HuTE02 0KOHYE cA ceifiyac, Have-G6 ymosa OyrJa Ge3 yeaiBd 3a-
KJIOYeHAa ; YUPABHEHuil 0JepiKye ceHyac Te, 0 HOMY NPHUBHAHO
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uig yenisem, ane mycurb OyTH IOTOBHM, €0 YHHATBOY 3BepHYTH,
HAKOJH CIOBHATH €A PO3BABYIOYE YCJIBE.

3pemrot0 condicio pendens mae Taki HACHIZKA :

1) VYmoBa saknwouesa mig ycxaisem; He Moxke GyTu nepex iioro
CHOBHEHEM OJHOCTOPOHHO PO3BA3AHA. Yoke B Till CTazui MepPexoAuTs
oHa Ha cnajgroemuis o6ox kontparenrtis (§§ 900, 918 k. 3.).

[IpaBue BigHOmMEHEe Oj\HOro KOHTparenTa Ao Apyroro pendente
condicione ocyaye ¢ M0 aHAABLIii THX DOCTAHOB, AKI MOJAKTH
§§ 707, 708 npu npasi cnmaguuan (nop. § 897 gn. 3.). Ilpore roxw
IPEAMETOM yCHiBHOI YMOBH € IEPEHECeHE AKOICh pidH ado AKOUOCH
Opasa Ha Jpyroro, To wnpasHe BigHomene pendente cond’cione
UpeAcTaBadech AR ,00MesKeHa BIacCHiCTh 3 OpaBaMA it 000BAZKAMH
yxurroua® (mop. § 613 rn. 3.). llpn sBonikaiouim yecaiswo nph-
CAYrye ce OpaBo0 NPOMITEHTOBH, NpPH PO3BA3YIYIM mpoMicapesH,
Bawsmi noscuena moaaemo nmaie npu A0CAIAL, 98 CHOBHEHE yCAiBA
Ainae Ha Benats, yn Hi (V.).

3) VYmoBa sarmouena nij ycaiBem, Moske ysxe pendente
condicione 6yt migerasoro sadesnewens (mop. §§ 158, 161 nar.
3 9. cepnua 1854%); ane cypsb6a Takoro sabesnedeHs 6 TAKOXK 3a-
BHCHMA BiJi CHOBHEH:H YCHiBA. —

Azne pee-takm Tpefa HpH3HATH, OO0 OpPH 3BOJIKAN0YIM
yeaisio ymoBa npejeraBasecs pendente condicione Tinpkn Heco-
BepPIIEHHM aKTOM, Ta AONEpBa CIOBHEHE YCJAiBA HOrO yCOBEpIIAE.
Tomy nmorm condicio pendel, e mMoKHa HIKOJH KajaTH CHOBHEHA
YEHATHOW, Ta KOJH JIOBRHHK Yy XuOHIM mepechrifdyeHio, mo & 20
YHHHTHOH yzke 3000BsAsanui, 11 AlCHO CHOOBHEB, TO MOMKe BigTaK
skagara 3gopory condictione indebiti (§ 1434 km. 3.).

IV. CnoBuene ycaisa nacrynae (conditio existit), ronn
coBepuInIach ToTa HmOAiA, BiJ AROl sameskano malyre abo yrpara
npasa. fr opsave pimmno €A NEBHO, L0 TOTA NOAIA HE MOKE
yiKe CTaTH ¢d, TO EaeMo, 10 yeaiBe € HeqokoHaHe (condicio
deficit).

Bsarani cnoBHEHE yeaiBa MyCHTH HACTYNHTH I[IIKOM 110 AyMI(i
TOro, o Horo nokaas: § 699 rw. 8. Ham s3akon 3mae TinbRH
TOYHe cunosHene yeaiBa (,genaue Erfillung®), a ne smae nizrmx
eyporaris cnossens. Tomy cama r0TOBIiCTH CGUHOBHEHH
(Erfillungsbereitschaft), xou-6u sx arTyansua, Higonu HE BHCTAYAE,
OHa He Maé TAKHX HACHIAKIB, AK ATiCHE CIOBHEHE YCJiBi.

¥V mamim sakoHi HemMa Bij cero NpaBHAA KAJHHX BHIMKIB,
TA HE ICTHYIOTb TOTI CYpPOTATH CHOBHEHS, HKi BHAJO PHMCKE Ip.
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llpore Tpeda BEamATH 34 HEAOKUHAHE Take )C.JiBE, KOAM TPeTa
ocoba, AKy 3aABAAWYME IpPH CBOIH 8adBi MaB TOJOBHO Ha oL,
BigRazana cBoel cmis’ysacts 0 coosHess yexdisa. Kpim cero
aBCTp. UpP. HE BBAXKAE YCNiBE 3a CIOBHEHE HAaBITH TOAI, KOJH TOIi,
[0 Ha caydail HEJOKOHAHA yeliBd Mae 3 YMOBH peaibHY KOPHCTH,
CHHHHB NiJCTYIHO CLOBHEHE YCHiBA.

Ce mocaigue nurame B Teopui aserp. np. cnmipme. Jleari mu-
CHMEHHHEH YTBEPAXKYIOTh, 0 B BHOAJRY, AK pas HaBejeHim, sa-
XOANTH CypOTaT CHOBHEHHA, H 10 Ceil BHIMOK MHMO IHOCTAHOBH
§ 699 ku. 8. JexxnTh B Aycl mamoro sakoma. Cam Zeiller mo-
KJIMRY6Ch Ha HBOrO B CBOIM KOMEHTapH, X0d9a Hifyac pejakiui
KH. 3. He Oyno nmpo ce Gecizm. lligeraBy a0 Takoro TeeppsKens
Aobdauye BiE implicite B mocramosi § 1323 pr., it aprymenrye Tak:

Ilicaa § 1323 kH. 3. MyeuTs KOMAHI, WO APYromMy HAPOYHO
(dolose) mamic wkopy, UpHBEPHYTH moUEpe yCero nonepepHuii
CTaH, a KOJH Ce HEMOKIHBO, moBepHyTH mEoAy. Ilpore tpera
0co0a, #KA HAPOYHO NPHYAHHIACH [0 TOFO, M0 YCJiBE HE MOIJO
0yTd CHOBHEHE, HaHeC]a JADYromy ILIKOZY, T4 49epes Te MyCHTH
UPHBEPHYTH €A NepBicHuil eraH, oTske — kKake Zeiller — Tpe6a
BBaKATH, HeHaye-6 yenise 6yso cmpaBii cHoBHEHE,

Ca aprymenTanusa onmak ysxe Ha NepIumii NOrAAj HeBipHa,
6o woxm arg. § 1323 pr. Bcbo Maé BepuyTH A0 HEPBICHOrO CTaHy,
TO BCEXK-TAKH YCHIiB6, KOTpe HIKOJAH He (yJ0 CHOBHEHE, HE MO
BBaiKaTH 3a cumosHene, Tomy moramxamem § 1323 we mowxua pi-
IHTH HAIOro UATAHA 00 Muexn Zeiller-a i fioro npusaon-
HHRIB.

Mamo Toro mycamo upmsuars, mo de lege ferenda reopma
Zeillera e copasepnma — ; aze de lege lata myenmo mpupep-
JKYBATHCH 3araJbHOro npasmna § 699 i ckasarn:

Hagite sk Tpera ocoba, mo Mae KopheTs i3 HeCHOBHEHA
yeaiBd, NPRYHHBIA €A NiACTYHOM 0 yAapemHeHs yceaig, To He
MOKHA HOTO BBAsKATH 34 CHOBHEHe. Aze B TAKIM BHIAARY MOXKe
HOMEOAOBAHKN UPOTHB TPeToi ocoém BmerynutH 1o mMucam § 1323
KH. 3. 8 JKaJaHEM IOBEPHEHH eBEHTYAJAbHOI WIKOJH, TR MOMKE Bij
Hel wkajars He Jnm damnum emergens, aze i luerum cessans.
Ce copasai opuHOKA paja UPOTHB MiZCTYNHOrO MOBEJAEHA TpPETOi
ocodu, aje mpo Te HE MO CKA3aTH, 10 HEJOKOHAHE YCHiB6 BBA-
JKaé € 3a BHKOHAHE, —

Ocifay mocranosy mo-no cnosuensa yeaisa nogae § 899 k. 3.
(mop. § 701 ku. 3.). 3Bnualino BHCTAYAE OJHOPA3OBE CIOBHEHE
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YeNiBa; TOMy SR UOKA3aJ0 ¢f, MO BIKE B XBHAH 3AKTI0NEHS YMOBH
yeaise Gyno cuosmere, to in thesi me Tpeéa Ginpme NOBTOPEH .
Inakme, auw Toai, KoM yeniBe 2a;eUTH BiA UEBHOTO Rinans
ynpasHeHo! 0co0u i KO HAATO AACTH €A MOBTOPHTH.

llanyroya Teopus >kajae UOBTOPEHA BCIOAH, 7€ € M O K-
uierh nosropens, naromienp Unger obmexye poraumy moera-
HOBy 3aKOHa JHII /0 TaKHX YCJHiBiB, WO AAAYTh €4 JAETEKO
IOBTOPHTH.

Bipua e mocepepna reopus Pfaffa it Hofmanna, Osau
y4aTh: YH NOBTODEHE NEBHOrO AiNaHA € JErKe, YH TPYAHE, € 10
HpaBRAY 30BCIM piBHOAywIHE, aze in concreto BChO 3aJeKHTH Bif
cero, Ara Oyna BOJAfA 3aABAAOYOr0, 4H HOMY XOAHJIO O ce, alm
CHOHYRATH UeBHY YHHHIiCGTHh Ha OGyaydel), ud aum o0 06 €K THB-
HHH BHCA1Z, mo0H AKeCh AlIaHE B3arail Bigdyno ca?). Ilocra-
nosu §§ 899, 701 ku. 3. noparTh Amm inTepuperanmiini IpaBHIA,
Ta CYAHA Maeé UicAd eBeHTYAAbHOI BOJI KOHTPArEHTIB pO3CYRuTH,
9 yeaiBe, wo OyJ0 ywKe mepej BaKAOYEHEM YMOBH CIOBHEHE,
mae Gyt onicas nosropeme, wnm mi. Yum rpyasiiime mosropens,
THM CKOpiue Tpefa NpuuoycRaTH, M0 BHCTAYAE nmicad BOAI npupi-
Ral090r0 OJHOPA30BE CIOBHEHE YCHiBA, —

V. llpu cnosrenio 3B0ATKAKMOr0 ycaiBa HaGyBae yupaBHeHIil
¢e mpaBo, Ake UpH3HaBaJa [OMY yMOBA, a pPH CIOBHEHI PO3B:i-
8YI040I0 yeaiBsi TPATHTH BiH IPABO, MO CAIAYBANO 3 YMOBH.

fAr wepep cuosmeHem ycniBs Gys cram sasimens (uop. Bueme
mig 1II), To myents BigTak npuiitam — sit venia verbo — mo aiksi-
Aalul monepeAuoro BijHomenA, 60 mo 0yJ0 AOCH HemeBHe, CTAJO
BIATAK DEBHHM, IPOTEe NONEPEJHHIl CTAH MYCHTH Ae®iHITHBHO 3Mi-
Harua ¢4, Ilpu 3Bonikaouim yexniswo MyCHTB AOBSKHHE (IDO-
MiTeHT), OpH POBBABYWYiM yexiso Bipurensn (mpomi-
cap) APYroMy KOHTPAreHTOBA BijJaTH pid; ane NHTAHE, B AKIM
crami, wn B TakiM, B AKiM piv a60 mpaBO HAXOAHJAM A B XBHIH,
3aRJYend yMOBH, 944 B CTaH], B AKiM piu a0 DpaBo HAXO-
AUJH CA B XBHAH CHOBHeHA yenipa B reopmi sByunrs Toro

') Hp. npapiraro To6i H00 K nig yeairew, mo maummem nayuny posBifiry.
*) Hp. npupiraio gpyromy RyONTH IOAMHBHF, HAROJE TOPOOHTH CTAPAHA
B mimierepersi, abm a1 pictam samomory. Mim tam oguak Bim GyB yme B Mimi-

creperi B miii copasi, Ta 8pofmB i8 cBOro GORy Beho, mo wir. Tyr me Tpefa
IOBTOPEHH, .
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NHTAHE TAK: YW CNOBHEHE ycHiBg Ainae HA BCHATH?
(Riickziehung der B., retrotractio).

[ovaspu nuehMeHHHRIB € B TiM 3raapl piskui. Opmi crasaars
IPABHTO, MO CHOBHEHE yeniBA Ainae HAa BENATh, APYri HPOTHBHO
yuars, WMo He AI1A6 HA BEUATH, a4 BpeWITI 00raTo NPHKJIOHHHKIB
Ma€ B 0CTATHUX yYacax TeopHA, WO pilleHe Cero NHTAHA € (uae-
stio voluntatis, Tomy Bij inTepuperamul BOJI CTOPIH 3aJ€KHTH, 4K
CHOBHEHE yCHiBA Aizae Ha BCOATh, YH Hi.

dAr sigHoents e aserp. np. Ao cero nurana? I[Ilo6u o6es
yuepejskeHs BiANOBICTH HA Ce UUTaHE, He MOX HTH 10 HPHMIDY
Ungera i §loro DPHKJOBHUKIB JAEAYRIUAHEM METOAOM HA uig-
craBi a priori ypo6aenoro HOHATA yCAiBH, aje rpeda BHXOANTH i3
[0CTAHOB aBeTp., KH. 3. Tak-T0 MYCHMO NpRIATH A0 NEpechBiAYeHd,

U0 M0 MECJH ABCTP. Np. CHOBHEHe ycJiBe — un 3BOJiKai0Ye, 4H
po3Baayloue — He A17a6€ HA BCOATH; OHO Aizae ex nunc, He
ex ltune.

Ha ce Brasye nepex seim § 696 i. f., mo mozgae pimeNIEO
Mizk 3B0JIKAKYEMH a pPOsBasywdumn ycaipamu, Ilpu sBoairanyim
yeaigio — Eame § 696 — noscrae mpaso jgonepsa 1O CUOB-
HEHI0O — OT:K€ CHOBHEHE A1JA6 eX NUNc; NpH PO3BA3YIOYIM yCAiBIO
— gaxe § 696 — B XBHAHM CHOBHEHA HACTYNae yTpaTa
npaBa, — OTKe BHOBA pillaé XBHJA CHOBHEHA.

Aze ce He OJHHOKA TOYKA OUOPH JJAd HAIIOTO MOTIAAY.
§ 897 ru. 3. mOCTAHOBNAE, WO UpPH 06AIraNEiiEAX ymOBaxX 0060BA-
3YIOTh WI0-Z0 YCAiBiB Tari caMi HOCTaBOBY, AK B npaBi cuajunHA.
Tomy nema CyMHiBY, U0 A0 YMOB UDHEIAJAIOTH CH AHAJIBOIIYHO
ragoxk mnocranosn §§ 707 i 708 km. 3. 3 Toro caigye:

a) [lpa sponikamuyim yenipo mae upomireHrt (¢ T,
ceii, mo ¢ 3 ymoBy 3o06omasanmii) pendente condicione 3 orasgy
Ha npupedeHy piu afo npmpeueHe HpaBo UOAIOHI npasa i 060-
Baskd, Ak noBipHuE (Fiduciar, heres fiduciarius) npm moBip-
HnuiM uigerasanento (§ 613 ku, 3.).

6) Ti cami npasa it 060BH8KE NPHCAYTYIOTH NOPHE PO3B -
3yi09im yeniBo npomicapeBH (¢ T. TOMYy, W0 € 3 YMOBH
YUpaBHEHHIT).

Yepes cmoBHeH6 ycaliBA moperae 000BA3OK 710 mepeiadsi pivm
a60 70 OpEBHAHA NpaBa, iIMEHHO NPH 3BOJIKAIYHX YCHIBAX € J0
TOr0 000BA3AHEI NPOMITEHT, IPH PO3BASYIOYHX HpoOMicap.

Ilpr 3BoNTKAYINX YCHIBAX JHINAE €A MOKH-WO (3HAYNTE,
nepei CUOBHEHEM YeaiBa) piu y npomiTeHTa (AOBXKHHKA), Bid
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He Mae oboBasky 11 pendente condicione Bupars. Axe ax o
CHOBHeHsS YCAiBA Maé Bim Ha cifi piunm (sra. Ha cim mpasi) ,06-
MEeEeHY BAACBicTh 3 NpaBaMu if 000BABKAMHE y K HT-
goBna“ (§ 613), ssayurs, BiH Mae M. H, BHKJIOYHE I[IPaBo
A0 A0X0AiB 3 10 pium ado 3 roro mpasa. Koam Bigrar mHacry-
[HJ0 CHOBHEHE YCAiBA, TO Bid MycHTh npomicapesn (Bipure-
nesn) piu (ara. npaso) mepejartH, ane JOXOAIB, AEi B MemHYACT
no6pas, e norpebye sseprard, 6o omm Haze:xarh pendente con-
dicione BHEAIOYHO 70 HBOTO, OHH € Horo BiacHocrHw. [Ipore —
6agnMo — NPOMITEHT MA€ N0 CHOBHEHI0 ycaiBa mepejaTa pig
upomicapesu, MOB-0H B Tiif XBHJIH JI0NEPBA 3aKJIOYEHO YMOBY, 60,
mo pendente condicione moBerano, He € HpeAMeTroM nepejadi,
Or:xe gE pas Aizase ex nunc, me ex tune,

Iozi6s0 mpejcTaBAfte cs UpABHE Bi/lHONIEHE NUPH PO3BA-
3YI09YHX yeaiBax, Tiaskn poni e npornsni. [lpomirent mepexae
3 caMOro MOYEHY piY npomicapeBH, a npomicap Myeuts ii BigaarTm,
koan yeaise cmosuuth cd. Pendente condicione mae TyT 1po-
micap Take caMe NpaBHe CTAHOBHCKO, fK IPH 3BOJIKAIOYHX
yeniax opomirenr, OTike npomicapeBH UPHCAYTYOTH BCAKI
A0XO0AH 3 pium, TA BiA MOKE PIYHI0 OPYAYBATH K BJIACTHTE A5,
1o ioro BiacHiCTs ¢ o0me:keHa €BEHTYAaJbHHM [PABOM IIPOMi-
TeHTa, 3HAYATH, MOXe Hew opyaysarts salva rerum substantia
(8§ 613, 509 En. 3.). Koam BiATAE €NOBHHTH €A yeJiB6, MYCHTH
npomicap ,cy6eraHnuo® 3BEPHYTH NPOMITEHTOBH, aJk€ BCHO
HHINE, IO B MexxHuaci 3 piun Halys, HaJe:KHTH A0 HHoro. IIpore
HpHPOAHO, W0 0 AlzaHi ex tunc e moske Oyrm Oecigu. —

He mepeunmo opsaue, mo MEMO DOBHCIIAX BHCAIAIB MOKe
3aK0H 3 0COOJHBIIHX HPHYHH 3apARHTH 000BA30K 3BOPOTY AOXOAIB,
aze OpE HAYN O yCAiBAX HeMa TAKOI MOCTAHOBH, N0 YIKe TOMY
30BCIM onpaBRaHe, KOJAH BBAIKHMO, IO NpPH YCAiBAX HEMA Dpas-
HOTO 00 0BA3KY [0 BHEOHARHA, TiJBKH HABIAKH JHLICHA € MOBHA
cBofoza ronTparenrTam. Ilopuemi BHCAIZE eTBEpAXKYE M. H. TAKOK
noeranoa § 1074 kH. 3. B moApi6Hil Yacrtd 3000BH3aHB, )

Bpemri myenmo mMaTH Ha yBasi, Il0 MHOBHCIII UpPaBHAA OpH-
MiHIOIOTH €f JMIN TOAT, KOJAH KOHTPATEHTH HE BHCKA3aad a priori
HHIOI Bo Al I3 3aaBH KOHTPATGHTIB MOKe CAIZYBATH, IO YCJIiBE
Mae in concrelo ginara Ba BenaTh, 460 KOHTPArEHTH MOKYTH BH -
pasHO MOAaTH HOPMH, O AKAX Mae NPHHOPOBHTH CA BiJHOIIEHE
npasue pendente -condicione, — i Tozi MyeHTh NpaBO BBOJHTH
Boai Komrparestis. Tomy o crinskm — axe i TH M O CTIABRE —

Azmcrp. mpamo oSaifanuitne, : 42
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Mo:kemMo ckasarH, mo quaestio voluntatis mae Tyr 3ma-
dine. —

3Ba:RUBIIYE, M0 HAIN 3aK0OH HE pimae G(esnocepefHo NMHTAHA
npo Ainage yCAiBA Ba BCIATH, € 3a TE ACHO NPEJCTaBIAE NPABHE
BiHONIEHE nponiTenTa it mpomicapa pendente condicione i B XBuaH
CHOBHEHA YCJAiBA, TO MYCHMO CKasaTH, IO B Jycl HAIIOTO 3aKOHA
He HAJNEJKHTH CTABIATH NNTABA, AK B POMamicTuumifi reopmi, um
yenipe JAirae HA BCOATH, YH Hi, ajJe pajme UHTATH cH, AKE €
npasee BigHomene konrparestiB pendente condicione? Tar mo-
crapneno nurane sucme nifg [II. Bupouim noapiéne possegene
Cero NMUTARA HAJNEIKATH 10 HAYRH OpO noBipauyi nmigerasaens ad
§§ 613, 707, 708 kn. 3. Ilpore ma cim mienu (mig V) mm obme-
SKHJHCH TIZABKH JI0 3aTalbHOTO OPAAAY. —

VI. llps BemoxAUBHX yeaiBax Tpeéa BiAPiKHATH 3BOAI-
kamoui i pospasyroui yeaiss, Uepes HemoKAHBI 3B0NIKAI0YL yeaiBa
yMoBa crae Hesa:kuoio, negotium est nullum (arg. §§ 698, 897
kd. 3 ). Konn ozmak possasyioue ycniBe e HEMOXKIHBE, TO BBAKAE
cA yMOBY Tag, MoB Ou OyJa 3arIi04eHa (e3 HIAKOLO yeaiBs.

Bopasai § 698 kH. 3. CTaHOBATE, 1O HEMOKJHBI PO3BABYI0YI
yeaissa npH 3apapeHax moeaigmoi Boai pro non scriptis habentur,
a § 895 rH. 3. yuurs, no obairanmmitai ymoBH nig TAKBMH yCJai-
BAMH, ARI DpH 3apsAsKkenax mocAiAHOI BOAI BBAXKAITH Cid 34 He-
Jlonydeni, 6 HEBAXKHI; — a MHMO TOTO HE MO CKA3aTH, L0 He-
MOKAUBI PO2BABYIOYl yeaiBa yHEBAKBIOITh YMOBY, 60 cé NPOTHBHTH
¢ ¢yt Takoro yexisa. 3pemroro § 898 mae ma raanl awim Tagi
yeaiBaA, mo npH sapaAKeHAX NocAifHol BOAI cnpaBAi ,CYepEY-
0TH ¢A% a He TaKl, gkl JBM TOMY BiADaAaTh, 060 Ce JEeKHTH
B cyrn pius. Koau a np. sanmcyio B aerari Apyromy sgych pid,
aje mij ycaiseM, mo BiH MYCATH 1i 3BepHYTH, AK 3aije NoAis,
HEMOSKJNBA [0 3/[iHCHEBA, TO 0YeBHHO 00OBA30K 3BOPOTY HE Ha-
CTYUHTH HIKOJH, T4 NPaBHAH HACAIAOK Nicad Moei BoAl MYCHTH
OyTH Taguii, HeHaye-6 3 MOE] CTOPOHH He OyJ0 SKajHOrO ycaiBd.
Tyr He ,cueprye ca“ yeaiBd HnpOTHB BOAl 3aABIAKYON0, ane
AK pa3 BHNOBHIOE €A HOro BOJK; Npore npm o6airaluiiHEX
yMOBaX He MO [NOKJANKATH CA Ha HeTouyHy cruiizanuio § 698
B HopiBHaHIO 3 mocraHoBow § 898, adm uepes Te mpuiiTH A0 BH-
caifly, mo HeMO:KJAHBI posBasyioui yeaira e mepaxkni. Ta maBnaru
i B aBCTP. OP. 3BYYHTh NPABHJIO, W0 AR B UPaBi CnajyuHu Tak
i B ob6nirapmiiniM npaBi Ain0 np. 3aKAOYEHE IiJ HEMOWIHBHM
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PO3BASYIOYHM YCJiBEM, LIPEACTaBAAECH 3 MOUWHY AK negotium pu-
rum, Have-6 He Oyao ycaisd.

ll]pn Hexo03BONEHHX yeaipax Hema B oGaitaunpiigim up.
Higgol pimHENi, 4H yeaAiBA € BBOAIKAOW, YH PO3BA3YIOUi, 60
HACAIAROM HEJ03BOJEHOTO YCAiBA yMOBA 6CTh BEC HCBAsKHA, i TO
TAK NpH 3BONIEAIYMX SR DpH possasyrounx yemisax (§§ 698, 897,
898 rm. 3.). 3 OraAAYy ‘Ba €6 3AXONATE piskHIOA Wik 3apapKe-
HAMY nocAianol Boni a obaitaumiimmmMm ymosamu, 6o npn 3api-
AsKeHaX mocaAifHOI BOMT He03BONEHI pPO3BA3YI0Wi YeAiBA CHPABAL
»CYEPEYIOT €A“, TA BAPAJIKEHE JNHIIAE ¢ 1PO cede BaKHE 3 yCy-
HeHEM mpujanoro yeaisa (§ 698 i. f,).

[Ipn KoHewHmX yeniBax, Ta npu 7. 38. condiciones in
praesens vel praeteritum conceptae Hema yske i3 camoro mOYHHY
HIAKOT HENEeBHOCTH, HEMA CTAHY SaBilleHs, IPOTe BBAKAG ¢A yCliBe
3a CIIOBHEHE. '

Heapoaymini yexisa npn sapajsKeHsx HOCTIAHOI BOAI
,CUeDEYIOTH cA“; imakme upE ymomaX, 60 4Uepes Hesposymiie
yeaise ymopa crae Hepaxnoro (§§ 697, 898 rm. 3.). Tarox mpo-
rupopiuni yeniea ynesaxmiolots ymomy. Condiciones
contrariae me mawTh HigKol criilHOCTH, Ta YMOBa BBaMKae Cd
3 ¢aMOro 10YHHY BazKHOW0, AR Ges ycaisa. Hepopiumi yonisa
He 3BiNBHAIOTH BiJ CHOBHeHH; ToMy in concreto Tpeba mpusazy-
MaTHeh HAJl THM, YH HEJOpiuHe :KajaHe JOJaTKOBE NPeACTABAE
ed cnpapni AR ycnaiBe, ud pagme sk npukas (modus). In
dubio pajme BHCKAKEMO CA 32 NP HK Ka30M, 9JOM 3a ycaiseM, 60
npu npugasi ynpasHeHuil ¢ 3BiNBHeHHIl Bij CHOBHEHA HEJOPIYHOCTH
mo mucan § 710 Ea. 3.

VII. Ilpu wingm TparTAaTy npo YCABA 3rajlyé Hall 3aKOH
8 § 901 npo morusm (,Beweggrund®)®) i ix snaus ua

*) Tx. Cod. Ther. 1L 1. n. 86; Horten IL 14 § 7; Martini III.
1. § 31; Tax. &g s IIL § 30; Prot. IL er. 18—19.

Iop. Zeiller, Comm. III. cr. 85—87; Nippel, Erl. VI er. 112~115;
Winiwarter, Birg. R. IV. ¢r. 59, 60; Ellinger, Handbuch er. 411;
Unger, Syst. Il cr. 52—b4; Stubenrauch, Comm. 1L er. 79, 80; Schiff-
ner, Lehrbuch I §§ 123,195, 129; Burckhard, Syst. IL er 3156 mp. 4,
er. 875, 376 (ap. 2); Krainz, System I er. 279, 295, 296; Till, Prawo
pryw. IIL er. 63 i
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obaitanniiai BIAHOCHHH. 3 GHETEMATHYHOLO OLAAZY UOACHIOE €A e
M, mo-§ 901 rparrye ex professo o MOTHBAX JHIX O CTiJABKH,
0 CKIJBKO OHH IPEACTABIAOTH CH IiJ HPABHEM 3rAAAOM 4K YCAiBA ;
BIPOYIM HAXOAHMO B Cill MOCTaHOBI BifgKJAHKH [0 HHIONX UPHIHCIE,
{0 HAXOAATH €A HA PiKHAX MiclAX aBCTP. KH. 3. —

Morus Tpeda mepen BeiM BIADI®KHATH Bif causa; MOTHB He
€ POZIOBHOK0 IIINNIO, 10 AKOI 3Maraé yMoBa, HE € I[IAMIO IIPABHOIO,
0 XapakTepusye JOTHYHY YMOBY, a1 HNPejcTaBiaie cd AK 110-
cepejHa NPpHYHHA, WO CHOHYKYe KOHTDAPeHTa 0 B4 KM I0-
yueHd nepHoi ymosu. Illo fazo ronoBHEE HpUBIY 20 3ARIAIOYEH:
YMOBH, IO CHOHYKAJ0 KOHTPAUEGHTA B3arajl [0 3agBACHH 3r0AH
npe grifice ymoBi — e morBoM B posymimio § 901 k. a.

Taki ymoBH €roaTs — #E CEA3aHO YK€ B TPAKTATI 0 1O-
xubni — nosa obearom ymosw, Tomy in thesi € soseim piBHOAYUIHO,
94 yemix 3aKNOYeH0l yMoBH OyB TakHMN, AKMil BiAUOBIAAB BHY-
TPIIIEHM MOTHBAM KOHTDAr@HTa; MOTHB HE Mae TOMY [0 IPaBHIY
HIAKOr0 BUJHBY HA HEBAYKHICTH YMOBH.

HKosn opraue morus - mepecraB OyTH BHYTpillHHM HDPO-
necom, Ta GyB B yMOBi BHDAa3HO nojaHuii Ak ycxige, ToAl Mae
BiE 80BCIM DpaBHEIl XapakTep ycaisa # mignsrae 3araJsHAM T10-
cranosam npo yeaisa (§ 901 km. 3.). Morus myeuts B Takim BH-
UAJKY TOYHO CHOBHATH cdA, 60 iHAKINE YMOBa TPATHTH CBOIO
crifiniers (arg. 8 § 699 km. 3.).

§ 901 sasmauye, mo moruB MycHts OyrH ,BHpasHO® mO-
pavnii g yeaipe. Pfaff yumrs, wmo caoso ,ausdriicklich® =
ydeutlich® i Bigwocurs ¢4 He MM 0 TARAX MOTHBIB, ARI moCTA-
BJICHO BHPASHO 3a yCJ]iBe, ane B piBHili mipi 0 Takmx, mo upo-
ABNAIOTL cA gk lacitae condiciones (mopuyui sacrepesens). Tum
YHHOM HAMATAE .BiH 3arajibHy TEOPHIO Opo . 38. clausula re-
bus sic stantibus s nosconsoro mpasa uepecaguTa Ha rpysT
aBcTp. UpaBa, ajae HEBipHO, 60 KOAH®IKATOPH 4BCTID. Hp. BHPA3HO
BHCKA3a/HCh LUDOTHBHUEAMH 3araipuoi reopui kaasayai. Ilpore
Buams clausulae rebus sic stantibns moskma npumsTs amm Tam.
Ae BiH OposABAAE ¢4 GesnocCepefHO B NOOAHHOKHX IMOCTAHOBAX
BaK0HA, AK UpH NiAroTrosBHEX ymosax (§ 936 kH. 3.).

Kpix cero: Windscheid, Die Lehre von der Voraussetzung (1850);
Erxleben, Die condictiones sine causa 11, (1853) § 14; Pfaff, Clausula rebus
sic stantibus (1899).
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Ta mycuwo npuswatu, mo saranshe npuusre clausulae rebus
sic stantibus e nedesumeune it meexosme 3 Bumoramu de lege ferenda.,
Tomy me mosemo BBeCTH cei Teopmi Ao sakoma, if ca0BO ,aus-
dritcklich® myenyo B § 904 6ysBansHo inTepuperysaty.

Tage ecrb 3uaviHe MoTHBY Hpn BignaaTHmx piznax
upaBHa X, fgnit Buaue mae error in motivis mismazm mu
yaKe 110BHCLIE.

Brinmgu § 901 kH. 3. polnTs piskEUINI Mix BiguiaTHEME
a GesnnarauMu ymosamd. ,Ilpu 6esuzatTrux ymoBax MamTh
UPHMIHATH € NOCTAHOBH, BUJAAHI JAJA 3apajAKeHH MOCTiZHOI BOAT
(§ 901 i. £). Tyr posymie sakou mocramosy § 572 ku. 3. upo
error in motivis, i nocranoss §§ 709 i #. npo npurasm.

Ana 6au3moro nmoscHeHAs Tpeda OJHAK 3AMITHTH :

1) § 572 cramosnts, wo error in motivis aBruaiino ue yne-
BAKHIOE 3aDAJKeHA HOCAIAHOI BOAT, JmIN TOAT, Koam MOTHB GyB
B 3apAJMKEHI0 NOAAHHMI i BOJA UOMEDUWIOro MOAArana 0 AHHOKO
il BURJZIOYHO Ha XHOHIM MOTHBI, 3HAYHTH, KOJH MOTHB CTAB
KOHEYHOKW YMOBHHOI BOJI ii CTAHOBHTL CKAAJOBY 4a-
cTuny smicry Boni. Ce BigmocHTs ¢a Tarkox 4o 6ezmaar-
HuX ymop no suexas § 901 i. f. Oanar roxm noxubra BigmoBizae
NOBHCITHM BHMOraM, TO UiAUajae OHA B3arani mij nocraunony § 871
KH, 3. i € TOMY ,CYI1HO©0* NOXHOKOK 10 MHCAH 3aKOHA. Ipore
nocranosa § 572 — 4k yme CKasaHo B TpakTari 0 moxXmOUI —
€ 3aralbHa, il BIAHOCHTh ¢d He JHI A0 OesuJATHHX axe ii A0
BiAODJATHAX AIiNX NPaBHHX.

2) Mo moruBie upnm 6esnaarHuX yMoBax IIPHMIHIOIOTH
¢4 NOCTAHOBH NP0 UPHEA3H, & OpPO TaRe AHAJNKOIIYHE NpUMiHeHe
Moke OyTH Bsara’i imm Topi Oecifa, Koam MOTHB € MpH yMOBi
‘nozaunuii. He Bumarae ca opmak, aén 6yB »BHPA3HO® mozanuii,
ane moxke Oyra nopanuif Tak, a6m APyrdii KOHTPArEHT Mir Ha HiM
misnare ca. Tomy pimuuna eynporus Bignmaramx ymoB Jeskuth

a) y TimM, mo UpH 6€3UJATHHX YMOBAX MOTHE MA6 3HAYIHE
UPpHEA3Y, HAROJH € B yMOBI Hopamuii, ane

6) nopane ioro B ymosi He Myeurs 6yTH ,BHpaszHe"
B TiM PO3yMiHIO, AK 1OCTaBieHe MOTHBY 3a yeaxise (§ 901 pr.),
TiNBKH BHCTavae, alm CHIBKOHTPATEHT Mir PO HBOI'O JIOBiffaTHCDH
3 yMoBH.
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43,
Peuenti®).

I. Peuenens (Zeitbestimmung, Befristung, dies), ce
raga yeramoBal ¢TOPiH, m0O UPHBA3YE HPAaBHI HA-
CCAIZRHE SKOrOCH Aiaa nmp. A0 YACOBHX 'DAaHUIb. Orei
9acoBi TPAHEN, Bij AKOX 3a7€KATH upaBHi HACHIAKH, MOMKYTH
OyTn osmaueni picad KaJesjapa, aGo 3 OrAsjy HA4 UEBHY 31 HE-
HeBHY MOAII,

Tomy peuenni xiznmo Bsaraai ma mesmi abo menesHi
(dies certi, dies incerti). Ilesmi peuenni, ce Taki,
0 KOTPUX 3 T'ODH 3HAE Cd, O OHH MYCATb KOJAHCH NPHUTH, X04a
He BCe BHAE CH, KOXH OHH NDHIiAYTh, NpPOTE TYT HAXEKUTH : dies
certus an, certus quando?) (3 caporo nNoYEHy € 3BiCHE, 4H
it konu peuemens upuiize), it dies certus an, incertus
quando?) (ssicme, um, ane He 3BicHe, KOJW pedYeHels puiije).
Hemeprni pewyenyl THM BH3HAYYHTH CdA, 0|0 3 [OYHHY HC
3HATH, YH OHH B3araji KOJH NpPHEAYTH, NpPOTE TYT 3aYUCAAENO:
dies incertus an certus quando?®)(nessicno, 9u O3HAYEHHII
yac upmiige, aae € nesHe, WMo AK NpHiAe, TO UpHAAE B IIeBHIM -

#) I'm. Cod. Ther. IL 12, n, 156—162; UL 1. n. 79—86; Horten II.
9. § 41; TIL. 1, §§ 41—45; Martini, IL 14 §§ 10—12; Tax =& & [0
§§ 492—495; Prot. 1. er. 421—423; 11. cr. 546.

Mop. Zeiller, Comm: 1L cr. 672—680; Nippel, Erl. IV. cr. $08—414.
Winiwarter, Birg. R. IIL. cr. 245—251; Ellinger, Handbuch er. 327—329
Unger, Syst. II cr. 88—99; VI. § 17; Stubenrauch, Comm. I* er. 894-—896,
Kirechstetter, Comm. er. 372- 374; Sechiffner, Lehrb. I. § 128; Burck-
_hard, Syst. IL er. 363—375; Pfa ft'-Hofmann, Comm. II. e 596—613;
Krainz, System II cr. 286—289; Hasenohr], Obl. R. I cr. 528—538:
Till, Prawo pryw. I cr. 354—360; Ovonoscxui, Cncren I. cr. 118—120.

Epin cero: Savigny, Syst. 1L cr. 204—226; D w or za k, Givilist. Erort. 8 Oest,
Vierteljabresschr. XV (1865), er. 251—25%; Scheunrl, Lehre von den Neben-
bestimmungen (1871) er. 22—69: Enneccerus, Rechtsgeschilft, Bedingung
und Anfangstermin (1888) er. 307 i 1.; Simeon, Das Wesen des befristeten
Rechtsgeschiifts (1889); Salomon, Wes. des befr. Rechtsgesch. (1889).

1) Mp. 1, cizua 1903.

) IIp. B genn cMepTH MO61 MaTepws.

3 Ip. y Toff genn, Koam moa cecrpa ckingmtb 50 xir muTi.
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gacl), if dies incertus an incertus quando’) (ne 3maTH,
YH i ROJA peYeHenp NPHIAe).

[lonare pewenns pisKHHTH €A BACAZHAYO Bi} HOHATA yCJiBA
(ra. Bueme B nomepeanim Tpakrari § 42 nig 1. 2.)), saunm iige,
mo HepipHa ecTh Teopus, rorpa npm dies incertus godauye see
CHOJYRH yCAiBa 3 pedenieM. X0Y HENEBHO €CTh, YH AKACH NOAIH
3afijle, TO BCe-TAKH peueHenp K YCTAHOBA CTOpPIiH, mo cra-
BHTh Y4 COBi IrpaHHII, HE BAXKE €A 3 yCAiBEM, TIABKH HE Ne-
pecrae GyTH 9HCTHM pedYeHUeM, (0 3HAYIHE peueHI Baaraii HHILE,
4uM sHauine ycaiea. Ta Bupouim HeuesHicTh HE 6 XapaKTEPHOI
nixow yexipd, 60 aserp. np. 3auncae Taroxk condiciones in
praesens vel praeteritum conceptae, yeiisa memosgausi i kKoneuni
A0 yenisip B MpAaBEHYIM PO3yMiHIO ; npoTe HeMa niakol migeramm,
MilIaTH NOHATA yeJaiBA 3 HOHATEM PpEYEHNA HABITE 3 OMIAAY Ha
dies incerti. Tomy oamak wue uporusurs e, mo a0 dies incerti
DPUBABYE 3aKOH HOAIGHI mpaBHi HACAAKE, 8K JO yeaisd,

Kpim moginy pesennis na mesHi it nemesui ¢crpivaemo piskann0
MiR DoYHHOBHME pedennamu (dies ex quo) a KiH-
nepnmu peuenyamu (dies ad quem), Ceii moain Bignosinae
nojleEyAu MHoAlNOBH ycaiBiB HAa 8BoAikaloyi it posBasywui. Iloun-
HOBHHl peYeHENk BHCKa3ye, MmO AKeCh NpPaBO Maeé icTHyBaTH J10-
nepsa WisHifille Bij 03HAaYeHOl XBHAI, a KIHIEBHIl peYeremns 1107ae
rpaniinio, A0 AKOl MOKE IPABO ICTHYBATH, 9aC, 3 KOTPHM iCTHyI0Ue
3 HOYHHY OpaBO Mae Opo ceGe IOracHyTH.

-

II. Tlpo peuenni it ix mpaBri Bacaigen Tparryiors §§ 704 —
706 kH. 3. B po3aini o mpaei cnagunan. [lo Tari cami npasuna
BiZIHOCATE €A 3apiBHO 70 o0aiTanuiiEAX ymoB, nocranosase § 904
EH. 3. i. [, Ham 3akon BoxoanTs 3 piKHELI MNiK HOYHHOBHM
a RIHIEBHM peuYeHien :

1) Tounmosniit peuvcenens (dies ex quo) mowxe Gyrin
a6o dies certus a6o dies incertus.

a) Ilpo dies certus rpakrye § 705 rm. 8, Ca nocranosa
obilimae me amm dies certus an certus quandoe, axe rex dies
certus an incertus quando. ITokn B3arani dies certus me He Ha-
AlHIIOB, TO BOPABAl HE MOXKYTh BHCTYNHTH TOTi NpaBHI HaclijkH,
ARl MAaTh BAABATH €A 3 O3HAYECHAM pEYEHNeM, aje BCe-TaKn
yOpaBHEHRH yuke BiZ XBuJl 3aKJIIUEHH YMOBH Maeé CTaly Ta

1) Hp. B fens, KOAN Miii TOBAPHII 37&cTh FOKTOPAT.
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HeNOXUTHY 0CHOBY Ana csoro Gymydworo npasa. Ex die certo
Mae yOpaBHEHAH yiKe Bijj 3aKI04eHds yMoBH HalyTe HpaBo
(erworbenes Recht, ius quaesitum; nop. § 5 gH. 3.), aje NOBHHM
yenix cero mpasa A0 O03HAYEHOro d¥acy BifgaoMKeHHI (,,ver-
schoben®: § 707 &n. 3.).

Cero emeuTyalbHOIO IpaBa He MOE HoMy HIiXTO BijoGparm
HABITH Ilepey; HAZIHCTEM DEYeHIsd, TAa €e eBeHTYaJLHe mpaBo Ie-
pexo,uu;rb Takosk Ha ioro cnaproemnis. Komy mae 0yrs nepepana
sracmiers ex die, 1oii e naGyBae ii Bike mepe] HajilicTeM pe-
yenmd, Ta nepepaua (iraditio) mose Hacrynmrm pomepsa B 03HA-
YeHHH JIeHb,

X110 ¢ ex die sofoBasanmii, Mae a3} A0 XBHJI, KOJH O3HA-
geHuii pedYeHenp Hacois, HONIGHE NpaBHE CTAHOBHCKO, SK NPH MO-
BIPDHAYIM DiCTABIEHI0 MOBIPHEE CYNPOTAB MNOBIPHHYOTO CYOCTR-
TyTa, — TOMY A0 T0l XBHAI € BiH (4K INpOMITEHT) 3 OLNAAY Ha
pig ab6o Ha mpaso, mo Joro mae ex die Ha Apyroro nepemnecrd,
,OOMEIKEHHM BIACTHTE/EM 3 HpaBaMu i 000BA3KAME yRHTROBIA"
Konn Bigrak ossagenmii aeHb HACHiB, MyCHTb BiH BijjaTh piu
ynpaBHeHoMY, ane (es 3BOPOTY AOXOZAIB, KOTPi JHINAOTH CA HOro
BUEAI0YHOW BaacHocraio (mop. §§ 707, 613 ® nop. 3 § 904 i. [.).
Dies veniens pinzae Tomy ex nunec.

6) Dies incertus (ssagnrs: incertus an cerlus quando,
i incertus an incertus gquando) pigadrae mo muean § 704 kB, 3.
TAKAM CAMUM NPaBHAM mocraHoBaM, ak yexaied., [lokm uie He na-
aifimor dies ex (uo, yUpaBHEHHH Mae JHII EBEHTYaJbHE IIPAaBO,
aze OHO He CTOITh TYyT Ha Tak NEBHAX OCHoBaX, Ak npH dies
certus, 60 uyepes pilmeHe HENEBHOCIH HA HEROPHCTH YOPABHEHOTO
IpaBo MisHIHIIE [OTACAE. -

B mesxnuaci, sars pimurs c¢a, um dies incertus mpmiige, um
HI, Mae npomiTeHT npasae cranoBucro nosipuura (heres fiduciarius)
no muean §§ 707 i 613 ku. 3., smaunts, foMy HpECAYTyE ,06Me-
“KeHa BJACHICTH 3 mpaBamu i 060BASKAMHE ysrurroBHA“ (§ 613).
Ane ce BijiHOIIeHE RiHUNTE ¢4 3 XBUIHIO, koan dies incertus enpaspai
nacnis. [llpomiresr mycnrs npomicapesm ‘piu uepepats, axe He
000BA3aHNE 3 JOTHYHOI piunio Bigzatw i goxoaie, Aki 3 Hel mo-
Opas, 60 moGpami 70X0AH JHITAKTH CA NPOMITEHTOBH HA BJACHICTE,

Komu-6 ppemri nokasano cd, W0 pedeHelp HE MOKE yiKe
Hajifitn, Toal Bigmagae obmeskene npomirenra 3 § 613 km. 5., Ta
BiH CTa6 CA HEOOMEKEHHM BIACTHTENEM AOTHYHOI PiuH, a mpomicap
TPATHTH GBOE NpPaBO, —
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2) Kinnesum peuennen (dies ad quem) saiimaors ea
§§ 704 i 708 ga. 8, Tori mocranoBu BifHOCATH CH HE JMUII A0
3apajsKeHb MOCAIZHOI BOJMI, axe TAaRK0XK A0 O6MiramuiiHEX yYMOB
(§ 904 i. f.).

Konn kinmepmii peuenens e HemeBHmii (dies incertus), 1o
NPEMIHIOIOTE €A TAEl CaMi IOCTAHOBH, AK NPH PO3BABYIOYHX yCIXi-
pax, Ceiiyac 3 3aKJIOYEHEM YMOBH NPOMITEHT € 000BA3AHHIl CIOB-
HHTH YHBHHTHEOY, TaK IO JOTHYHE IpPaBHEe BIiJHONIEHE MiXK OpOMi-
TEHTOM a Ipomicapem sadBiaAe ceiigac cBoi mpasHi Hachigru., Je
X0/luTh 0 HalbyTe AKRoOicH pium, To mpomicap HaGyBae ii ceiigac, Ta
MOKe Hel OpYAYBATH NOKH-IN0 Mic/]d IOCTAHOB 3aKII0YEHOI YMOBH,
aze ce TpiBae TINBKH 4Yepes3 AKMICH 9ac, T& 0 YKIHYCHIO pedeHId
MyCHTH HIPOMiTEeHTOBH piu 3BepHYTH. B Mexnyacl upaBHe CTAHOBHCKO
npomicapa croith Ha piBHI 8 cTAHOBHCEOM HOBIDHHEA LpPH WOBip-
HEYIM Dif|CTAaBIEHIO, BiH € ,00MeKeHHAM BJIACTHTENEM 3 OPABAMH
it obosasramu yxureoBna® (§ 613). Tora poxns, aka npu nmouu-
HOBIM peueHIE NpHIAZajZa OpoMiTeHTOBH, Temep npu dies ad
quem npunazae npomicapesn. Ane koxu dies BiATak HacmiB, mMy-
CHTH HpoMicap NPOMITEHTOBH piY 3BepHYTH, H TAaK NPHXOAHTH
NpOMiTeHT Hasaj, ajJe e€X Nunc, A0 BJIACTH HAJ CBOEI piumio. Jlo-
XoAHu 3 pium, ARi npomicap B me:xkuuaci no6pas, 3ajepPIKy€e HA CBOIO
BJIACHICTB,

Ilpn menmeBmimM KiHNesiM peveHnE € BpemTi MOXKIHBE, 1[0
dies ad quem Be moxke HacHiTH, TOZAI BIAUAAAE YACOBE OOMEKEHE
npomicapa i BiE He NOTPedye BIYOro 3BEPTATH.

Koxu rinygesuii pesenens ¢ dies certus, To arg. 3 § 708
EH. 3. OPHMIHIOKOTH ¢4 ToTi cami mpasmaa, mo mpm dies incertus,
3 TEM oOmesxeHeM, mo Tarmii dies ad quem myeurs HacmiTH.

III. § 706 xm. 3. sragye npo HeMoOKAUBI pegenni, . 6.
TaKi, MO B3ara’al HEe MOXKYTh HIKOJH HACHUITH, CTABJAIOYH X Ha
piBHI 3 HEMOMKJIHBAME yONiBAMH. 3HAYHTh, HeMOxkAmBHI dies ex
(qUO YHEBaKHIOE YMOBY, a HemoxkauBmii dies ad -quem He mae
HiAKOI CTifHOCTH, Ta yMOBA JHIIAGCH BAMKHOK (€3 HIAKHX YaCOBHX
IpaHHIp.

Ane rpim cero erpivaemo B 2. pevento § 706 nocranosy, mpo
KOJH 3aABNAIOYAN HOMUJMEB CA JHII B 06DaXOBAHI Yacy, TO TaKa
noxnfka He yHEBAXKHIOE e YMOBH, Ti/IbEH Tpe6a B A0po3i iHTep-
nperanui NOACHHTH, KA 6 COpPaBAi BOJAA 3aABAAKYOr0. 3 cei mo-
CTAHOBH MOJKEMO NPHHTH JI0 3araJbHOr0 BHCHOBEA, IO yei
OpaBHi NPHAOHCH NP0 BIJHB peYeHLiE HA Jiza OpaBHi, € JAm

Amnerp. wpano ofxifanuiime. 43
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AUCHO3HNHIHEMHE HOPMAMH, HAKl YCTYHarTh HEpe] HHIIOH
BOZHIO CTOPiH, O CEiNBEO oHa Aacth cA Bukaszard. Taka sigminma
BOAA CTOpiH Moke GyTH sadBieHa Oesmocepeano abo mocepenro,
(,Bupasno a6o moBuyru“: § 863 kH. 3.)').

§ 44.
Mpukaswu®).

I. lpukas(Auflage, Auftrag, modus)—ce poparTkoBe
3adgBAeHE BOAI mpH 6e3mJaTHHX AIJTax HpPaBHHX,
mo BEJAA4Ja6 HA YOPaBHEHOrO0 OCiGHHH OpaBHHI
o6oBazor. Tomy Zo NOHATA NPHKA3Y HAJNEKATH OTCI MOMEHTH :

1) IIpukas € MOKNHBHI TiAPKE OpH (6e3mIaTHHX AlIax
NpPABHAX, Np. OPH 3aABAEHAX NOCAIAHOI BOJI, mepex BeiM Npu J6-
faTax, Ta OPH HEBiJUJATHEX YMOBAX, IOJOBHO 0NpH JapOBHHAX.
Bupasai i1 npH BigmiaTHEX JiZaxX NPABHAX Jy4Yae €A YHMAJIO, 100
yUpaBHEHmIi UpHiiMae Ha cebe Taki 000BA3KH, fAKI HE JIexaTh
B NOHATIO AOTHYHOTO AiNa Hp., 4J€ € HAJeXKHTH NPAMO A0 3 M i-

o

CTYy BaRAYEHOr0 AiZa Up. ¥ He NiAYHAAECH 0CIGRHM HOCTAHOBAM

1) Toumy MOme Jy4dTH Cf, ILI0 pevyeHENb HE CUOBHMB CH, a NPO TOTO Hicxd
Boxi cropim Tpeba BBamard, mo Bih cupapii npmitmos. Ilp, a1 BmapeHioByI MO6
HoJe Ha 9ac, am Miil cum HORinmTs arpomomivmi crypui i cam oGifime rocnogapky
(dies incertus an, incertus quando). Mim tum mowep wmifi cmH mepej yKiH-
deneM CTyJmii; OTRE pegelenb He MOke yme ToyHO cmosEmTm cA. Ta mumo TOTO
apenja He MOme TpiBaTm mO Bikm BiuEi, ale Boam CTOpiH BigNOBijaX0, IO npasme
Bijmomena mMa¢ GyTd TiZbEW 4acoBe, if B mMipy cero pjEeM ykindena apespm Oype
ceit gens, mOxm-6 Milfi cum mORimumB cTyAui, Hakoam-6 GyB Ipm JWATIO.

#) I'r. Cod. Ther. IL 12. n. 163—170; 16. n. 79, 80; Horten 1I. 9.
§ 42; 10. § 18; 14. §8; Martini, IL. 14. §§ 18—15; Tanx. x=. 8.11. §§496—
499; Prot. I er. 424—426; II. er. 392.

Iop. Zeiller, Comm. I cr. 681—686; Nippel, Erl. IV. ‘er. 414—
421; Winiwarter, Birg. R. III. er. 262—255; Ellinger, Handbuch er.
329, 330; Unger, Syst. IL er. 100—103; VI. § 18; Stubenrauch Comm. 1.*
cr. 897—899; Kirchstetter, Comm. er. 875, 876; Schiffner, Lehrbuch L
§ 129; Burckhard, Syst. IL cr. 376—378; Pfaff-Hofmann, Comm. 1L cr.
613—624; Excurse II. cr. 326—330; Krainz, Syst. 1. er. 289—293; Till,
Prawo pryw. L er. 360—363; Ororoscermit, Cucrew 1I. er. 121, 122

Bpemri: Savigny; Syst. IIL er. 226—237; TV, er. 280—288; Wind-
schei , Die Lehre von der Voraussetzung (1850).
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3aK0HA NP0 NPHKA3W, TINBEA 3araJbHEM OPABHAAM iHTEpUpeTarui
BOJI NIpH Ainax NPaBHEX.

2) Ilprgas moxe UOXOAHTH TiNBEH Bif TOr0, XTO I € p€HO-
CHTH HA APYroro Axych MaeTEOBY 4YHHHTBOY (Vermogens-
zuwendung).

3) Ilpuras BEJajae Ha YUPABHGHOTO OpaBHHH 00608~
3ok, Ceil mpaBumit 060BA30K MO:KE NOJNATATA B TiM, IO yIpPaB-
HEHHI Mae 3 piud 3pOGHTH AKHHCH YIKUTOR, 9H TO JJdA 03HAYEHOL
IiAH, 9H B O3HAYEHHI cnocié (np. Ha coaary AOBriB, Ha BHCTAa-
BJIE€HE NaMATHHEA i 7. Z.), a00 mo BiH 3000BA3AHHI 70 IEBHOIO
nopezena (dare, facere, ommittere; np. mHaumcarm Jpamy, nepe-
eTaTH I'Dy B KapTH H T. J.).

[Tpukas ne moxxe ofHARE 000BA3yBaTH YNPABHEHOrO 70 BiA-
miaaTd, 60 B TakiM BUmAARY AiZNO0 np. € BiAujaaTHe, a HpH Bij-
IJTATHEX AiJax mp. He MoOxe OyTH Gecijiu 0 NpHKasax B TEXHIYHIM
pO3yMiHI0. —

3pemror Tpebéa OPHKA3H BijMesKHTH BiJ CHODIAHEHHX HOHATE,
i TaK: :

a) Big npurasy rpe6a BizpiRHETH ycxiBe, 60 ycnise He
BKJIAJaé 000BA3RY /0 CIOBHEHHA, HAKOJHM NPHEA3 JYYHTH € 3 IPaB-
HHM 0G0BA3KOM BHEOHAHI.

6) BoraTo exosxHX TOYOK Ma€ NOHATE NPHEA3Y 3 AE6TaTOM,
i ToMy DIpH 3apAAKeHAX HOCAiHOI BONI 3aX0AHTH Hepa3 CyMHIB,
4d OHH MiCTATH B €001 npukas, 4H Jerar. PikEung MiK OfHEM
a ApYrHM JIeXKHTh B BOJI TecTaTopa, 3 OrJ4Ay Ha ce, XTO
niexs #oro Bodi Mae OyTH uepes JaHE 3apAAKEHE BifjBHAYECHHM,
uH cHajAKOEMenb, YH Tpera ocobda. llpm merarmax BifsHauye Te-
eTaTop TperTy ocoly, Jerar mae BaaraJi Ha Meri Tpery o0cody
C. T. J6raTapa Bifj3HAYHTH, a CHajAKOEMIA o6TAXxATH. I[Hakme,
KOJIH TECTATOp Aa€é NpHKAa3; ToAl BiH B mepmim paji Mae Ha
AyMIi TOro, KOMy fAae cell NpHKAa3, BiH X04Ye BiBHAYHTH Ilepej
BCiM TOro, 710 KOI0 NPHEA3 3BEpTae €A, Ta Kajae B OOMIH 3a ce,
a6l BiJI3HAYCHHI CIIOBHHB HOT0 EOJIO.

B) Bpewri piskHETE €4 Bij npHKady 3BHYaiiHA pajga
a60 apuuaiie npaomopydene (nudum praeceptum): §§ 695,
711, 901 wm. 8. Ilpm sBuvaiimiii pazi a6o NpuOOPYYEHIO HE MO
CKa3arH, MO0H B3aABIAIYHE BRJaJAB Ha YHOPABHEHOIO NPaBHHI
000BA30K ; TOMY KOJAH i3 iATepaoperammi Boai BHXOAHTH, N0 HE
Oysn0 HaMipy BJOMKHTH HA YNPABHEHOIO OPABHOIO 0GOBA3KY, TO HE
moxke Gyrn Gecizum o npurasi (modus), Ta cBO60OAa yUPaBHEHOro
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He ¢ HidgM oOmesxena. Ce nyuae ca 3BHUANHO TOAI, KOJNH IEBHE
OpHIOOpYYeHE 3MAaraeé BHEJIKYHO A0 Zo0pa €aMOro YIpaBHEHOro,
Op. KOMH € NOJYYeHa 3 SATAJBHANH HANIMHEHAMH [0 YECHOTH,
IPHEJAHYHOTO NOBEleHd, OmajgHoCTH i T. J.

II. ITocranoBr mpo mpEEa3H i 1X BIJHB Ha JOTHYHI Aina nOp.
crpisaemo B npasi cnapumed (§§ 709—712 kn. 3.). Ons nopumi-
HIOKOTH -6 aHANBOTIYHO A0 Oesmnaranx ymos (arg. § 9C1 knm. 3.
i. f.). Tomy npaBHi HacAiKH DpUKA3Y 6 TaKi:

XT0 HaCAIKOM NpHEAsy 000BA3AHHH [0 NEBHOI0 MHOBEJEHHA,
MyCATh NPHEA3 CIOBHHTH. YINPAaBHEHHH Of[epiKye CeHYac 10 3a-
KJI0YEHI0 YMOBH OTCI0 MAETEOBY KOpHCTH, Aka Homy 3 Hel mpa-
najae, ane, SK He CIOBHHTH IPHKABY, MyCHTh BCbO BBEPHYTH.

Ilpugas Bane:kaTh CHOBHHTH Y BifmOBiAHIM daci, BHAYHTH,
AK 9ac € 03HAYeHHil, B 03HAYEHIM 9aci, 3PEmTO0 MO 3MO31 Haii-
cropuie ,6e3 HemoTpi6roi mpososorm® (§ 904 kh. 3.). laTepecosani
MOJKYTH KAJaTH EBEHTYAJbHOTO O3HAYEHA 4acy CHOBHEHS, Ta CyA
MOKE CIOHYKATH Ji0 CHOBHEHA 3 THN, IO KOJHE X0 AKOroch 9acy
OpEEA3 He Oy/Je CHOBHEHHIl, TO MYCHTh HACTYNHTH 3BOPOT TOrO,
mo sub modo opep:raHo.

Ti Haenigkn ONHPAKOTH €4 HA TiM, 1[0 HAIl 3aKOH BBAKAE
NpHEa3 Ha piBHI 8 posBasyrosmm ycxisem. IIpore zo xBmal, HOKH
HE CHOBHEHO NPHEA3Y, NPABHE CTAHOBHCEO YIPABHEHOIO 6 TaKe
came, Ak nopipeEra no mumcad § 613 k. 3. Koam opmar pimuio
¢d, 1|0 NPHKA3 HE € CHOBHEHHH, TO MYCHTHb BiH 3BEDHYTH BCHO, IO
ofiepxkan, Tinskm 3BOPOT HacTymnae TyT y BipisKHEeHIO Bijl 3BH-
9afiHOr0 PO3BA3YIOUOrO YCJAiBH, PasoM 3 BeiMm B MeskHdYacl modpa-
HHMH J0X0ZaMHE — ; HEJJOKOHaHEé IpHEasdy alzae Tomy ex tunc,
He ex nunc. Cero macnaigky BupaBAl He BHCKA3ye BaKOH, aJe
BiH cxiye i3 ¢y TH NPHKA3y B DPOTHBCTABIEHIO /0 ycaiBd. Venise
HE POAHTH 000BABKY /[0 CHOBHEH:, HAKOJNH NPHKA3 MiCTHTH B €O
npaBHEE 060BA30K. IIpore HeBEEKoHAHE cero 000BA3KY He
MOKE YNDPABHEHOMY NPHHOCHTH KODHCTHI ; BiH MycuTh HalyTi Zo-
X0/#, IO ¥HOMY OpHNAJH B MEXHYACI, 3BEPHYTH.

Ta eme B geuim 3axX0oAHTH PisKHHIA CYOPOTAB POBBA3YIOYOTO
yeniza, CnosHeme yeaiBa mycmts Oyrm soseim Toune (§ 699
KH. 3.) — 1HaKIle CNOBHEHE NPUKA3y, IPO IO 3rajye DOCTAHOBA
§ 710 gn. 3. fr npmERa3 He JacTh CA TOYHO CHOBHHTH, TO Tpeda
TIBEH CTAPATH Cd, a0 HOro D0 MOJKHOCTH CIOBHHTH, 3HAYATE,
BHKOHATH C€, MO0 00&KTHBHO Monmse. Koxm oxHak Baaranl
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CHOBHCHE NPHKA3Y CTaHe HEMOKJIHBHM, Ta BCAKI CTApaHa ynpa-
BHEHOrO 70 CIOBHEHS NPHKA3y HE MAalTh yCHiXy, TO 3aKOH BBa-
A6 €€ CyporaToM CHOBHEHs, CTaBAAOYH @iKOuio, O6yAb-TO-0H
upnkas OyB AjlicHo cuoBHeHmil. B Takmx BHUAZEAX ynpasHeHuil He
TPATHTH TOrO, IO OAEpIKaB, aJe € 3BiJIbHEHHH BiJ TOYHOrO CGHOB-
HeHd NPHKA3Y.

Ane 30BCIM TPHPOAHO, IO CYPOIAT CHOBHEHS BiJHOCHTH ©d
TIIBKH 0 BUDAJAKIB 066K THBHOI HeMOkIMBOCTH cHoBHeHA. Jle
YOpaBHEeHuil 3 BJIACHOI BHHH He WMir omicAd BHKOHATE LpPHKA3Y,
MYCHTH 3BEDHYTH BCbO, 0 ofep:xkaB (§ 710 kn 3.1 f.). —

In concreto Mmosxe 3axopuTH CYMHIB, YH NeBHe BapAlKeHE
npejcrapasech AK ycaise, yn Ak modus. Toxi tpeéa in dubio
3aABHTH €A 3a NPHKA30M, HEe 8a yeJdiBeM, (60 NpuKa3 HE BEMArae
ToyHOro cmopHena (§ 710 pr.mporus § 699 EkH. 3.), & B CyMHIBHX
caydasx Tpeba pajlle OPHHATH MeHIIe obmexene, 4AM Gizpme
(§ 915 kn. 8. pr.). —

Konn smier npmrasy e contra bonos mores, 1o iioro npamo
cuepkye ca (pro non scripto habetur), 60 He moxHa BEMaraTH
CIIOBHEHA TaM, Ze OHO € HeZ03BoJeHe!),

§ 45,
3ajgaTtKku).

L. Pumcke np. smano sagarkn (arrhae), npm roHcensyais-
HHX ymMOBaX, mepej Beim npm emtio venditio, locatio conductio
rerum, operarum i operis, i To B ABOX BHJAX:

') Tarmw HepOSBOXEHHM MPHKABOM € T. 3B, poenae nomine relictam mo
nucau § 712 wn. 3. Hoam Teerarop paB cBoMy RijuueBn HemomImBHit a60 Hego-
8BOJCHH NPURAs, T84 BUCKABAB CBOX BOJIO, IO HK [ijnd HE CHOBHATH NpH-
Rasy, MyCHTh 8a Kapy Tperiit o0coli BmnaarTmrTE Jerar, — TO Ceill NpHKAS CYEpPRYeE
cd, legatum poenae nomine relictum ¢ mesampe, ase Jepes Te He TPATHTH Kixud
HpaBa HACIICTBA; BiH HE MOEe CHOBHUTH NPHEEASY, He NOTpe(yE BANIATATH AETATY,
ane sajepmye cBOK Naiiky 38 HaCXIfCTBA.

*) Ln. Cod. Ther. IIL 9. n. 231—240; Horten, IIL 9. §§ 109—113;
Martini, IIL. 1. § 44; 6. §§ 25, 26; l'ax, xm, 8. IIL §§ 44, 198, 199; Prot.
II. er. 22, 93.

Ilop. Zeiller, Comm. 11 er. 96—98; Nippel, Erl. VL cr. 130—133;
Winiwarter, Birg. R. IV. ¢r. 68—70; Ellinger, Handbuch er. 415; Stu-
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1) ar arrha contractu perfecto data i

2) ar arrha contractu imperfectu data.

B mepmim cayuaio 6yB 3aaTOE 3HAKOM 3aKJIKYEHS YMOBH,
a B Apyrim cayvaio GyB cpeAcTBOM, CHOHYRATH CTOPOHH X0 OCTa-
TouyHOro sararovens ymosm. Arrha contractu perfecto data masm-
Bana cd raroxx arrha confirmatoria, 6o Gyna spakom paiiicHO 3a-
EJIO9EHO] yMOBH, [0 dOr0 OpPHAYYano ¢ JaJpllieé NPH3HAYEHS,
salesneynTH BHKOHAHE ymoBH Ha Oyayde. Sk OpE BarIOYEHI
ymoBr faHo arrham confirmatoriam, cniBroHTparenT He Mir ymKe
NORJHEYBATH €A HA Ce, 1[0 YMOBAa Ie He 3aRNIOYeHA, T4 HA M-
CTaBi TAEOrO 3alaTEy MOKHa Gyno :ajard cnosHensd ymosn. Konn
YMOBY BHEOHAHO a60 po3BA3aHO 11 82 06GOCTOPOHHOI B3ro70K 000X
KOHTparesTis (contrario consensu), To KOHTPATEHT, IO BHUJIATHB
APYrOMy BajlaTOK, Mir :KalaTH 3BOPOTY {0r0, a BIJ. BYHEANTH €OGI
faHy cyMy ‘70 cel YHHHTBOHM, A0 AKO0I O6yB 3 yMOBH 000BABAHHIL.
Arne mig neBHEM 3ragfoM Liap pumckol arrhae mozArana Ha Kapi
(1. 3B. arrha poenalis) — romosmo npm arrha contractu imper-
fecto data, komm oxmm 3 KomTparemTis BifTATAB CA Bij AiNaHS,
OOTPiGHHUX 70 Z0BEepIIeHd yMOBH., —

sme sHavine mMaB 3aJaTok B crapo-Himenkim npaei (Hand-
geld, Gottespfennig, Weinkauf). 3azaTor ecraHoBHB TYyT ®OpMY
3aKJAIYEHA YMOBH, He JIHII 3HAK 3AKJIIOYeHd, HAJEKAB TOMY A0
BaJKHOCTH YMOBH, Ta ioro smavime 0yno mpore Ginpmie, YHM 3BH-
4aliHOr0 ZI0Ka30BOr0 cpefcrsa, Ilo CIOBHEHIO YMOBH HE BYHCJIO-
BaHO 3ajaTky (mp. A0 LiHW KymHA), 00 3aJaTOK OyB OKpPEMHM
DOPMAABHAM JATKOM. —

benrauch, Comm. IL er. 92—96; Kirchstetter, Comm. cr. 473, 474;
Krainz, System If. er. 71—75; Hasenohrl, ObL R, I. cr. 538—553; Till,
Prawo pryw. IIl. er. 168—174; Oronosexuif, Cueren II. er. 70—72; Schu-
ster v. Bonnott, Grundriss er. 23,

Bpemri: Ungermann, Zum § 908 a. b. G. B. 8 Ger. Ztg. 1860 Nr. 173
Kissling, Gegenbemerkungen s Ger. Zig. 1860 Nr. 48; Johanny, Das An-
geld B Ger. Halle 1864 Nr. 25, 26; Zrodlowski, Zur Lehre vom Angeld
und Reugeld & Ger, Ztg 1867 Nr. 95; Jagemann, Die Daraufgabe (1870);
Louis, Der Leihkauf 8 Ger. Ztg 1871 Nr. b4; Canstein, Das Angeld nach
Handelsrecht B Ger. Zig 1874 Nr. 8, 9; Talasiewiez, Ueber das Angeld
nach dem b. G. B. u. dem Handelsgesetzbuch B Ger. Halle 1875 Nr. 30—32;
Madeyski, Bestirkungsmittel der Vertriige, 8 Zeitschr. f. Notar. 1879 Nr. 9;
Madeyski, Die Conventionalstrale u. ihre Anwendung bei Vertrigen B Ger.
Ztg 1880 Nr. 75: Ungermann, Ueber Vadium und Relicitation B Jur. Bl
1884, Nr. 45, 46; Jolles, Syst. Uebersicht iiher Rechtsprechung 8 Geller-a
Centralbl. 1894 cr. 266 i 7,
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II. Aserp. mp. npEHANO B 3araJbHHX IOYEPKAX PH M CEHii
cneTeM, ale B JEARHX TOYKAX PpO3BWHYJO BiiMiHHI TpaBHia,
Ilonepex yesoro Hema B aserp. np. T. 8B. arrha contractu imper-
fecto data, aze me BumMarae Ham B3aKOH 3afaTRy AK KOHEYHOI
©0pManbHOT BUMOTH YMOBH. -—

IHixg sagparxom (Angeld, Daraufgabe, Handgeld, arrha)
posymiemo ceif pgaToE, AKHH OJRHH KOHTpATE€HT
CEJajae JAPYromy OpH YMOBIi HAa 8HAK BAKRNIOYEHS
YMOBH H and 3a6e3nNeYeHd NPHHATOro 060BABKRY
(§ 908 km. 3.). :

1) Ceii pator HpH 3aKIOYEHI0 YMOBH € 3BHYAIHO IPOLIEBHIi.
Aze RpiM rpomuii DpejMETOM BajATKY MOXKYTh OyTH HHINI M a-
TepHANBHI AoGpa, Ta B3araal BCHO, IO MOYKHA ZPyromy
yharTn®, He num ,npapeun’. Tyr Hazekars M. H. TpamMorHi
3060Basans (verbriefte Forderungen), ane nikonu Tari Bipurens-
HOCTH, AKi KOHTPArEHT Maé NPOTHB CBOTO CHIBROHTpAreHTa. 3a-
AaTEOM MOXKYTH OyTH Tari cami pium, [0 CTAHOBAATH HpPEAMET
NPHHATOr0 3000BA3aHA, aze B piBHIA Mipi MO:xyTs OyTH pium mH-
IMOro pPoAa.

2) 3ajaTok CRAajae OAWH ROHTPAreHT APYroMy HpPH 3aKII0-
4eHI0 yMOBH. Bim mycuTh OyTH ,ZaHHui® HE JAM ,OpHpedeHHii®.
Hagites 00a EOHTpareHTH MOKYTh — ROSKARI Dpo cebe — parTn
Apyromy IpH 3aKJIYeHI0 yMOBH 3ajarTok (arrha reciproca)
ii oAl ob6a TOTI BajjlaTKH MAalTh CBOIO 0CiGHY npaBmy cyAsty. Ilo
3aKJIIOUEHI0 YMOBH HE Moxke GyTu Geciju npo 3ajarok, Ta BCAKI
faTEM B AEHNCH Yac 110 3aKINOYEHI0 YMOBH BBaMKalTh €A AR
YaCTROBI CIIaTH.

3) 3ajaror Mae NOABIHHY Iab:

a) Bin e mepejy BCiM 3HAKOM BaKJIWYEHA YMOBH.
_Aserp. np. smae amm arrham confirmatoriam. Tomy =roam npm.
IeperoBopax OAHH 3 KOHTPAreHTIB 7aB JpYroMy NeBBY CyMy Ipo-
i, a6y THM CHOHYRATH APYIOr0 /0 3aKIKYEHA YMOBH, TO Cei
JATOK He Mae NPABHHX HACHIAKIB sajaTky mo mmean § 908 ka. 3.,
TIIbKH €BEHTYAJbHO Hacaifed condicionis sine causa. Axae mijgro-
ToBHa ymopa (pactum de contrahendo) e upo cebe camoeriiinoio
YMOBOIO, OpOTe NpH Hili 6CTH 3aAATOK MOIKJIHBHIL

6) Jlpyra nias, Aka BAMKE €4 NOCEPENHO 3 3aJaTEOM, € 3a-
GesneueHe CHOBHeHA yMoBH. XTO Maé B PYKax 3aJaToE, Maé 0ilb-
11y MaTEepPHAABHY NEBHICTH, IO COIBKOHTPAreHT CHOBHUTH 3060BA-
BaHs.
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4) 3apgaTkE fae ¢A SBHYAHHO OpPH YMOBAaxX KYyNHA, HaiMYy,
apesjy, i ymoBax O mnpani. 3 oragay Ha OciGHY npasHy Iiab He
moskHa ix BBaxaru Ha pisai 3 npepgparramu (Vorschiisse),
Kl NONAraloTh HA TiM, IO OJHH 3 KOHTPAreHTiB celvyac 10 sa-
KJAI0YEHI0 YMOBH BHIJIAYYe NEBHY CyMy HA PaXyHOK cel YHHHTHOH,
A0 KOTPOI € 000BA3aHHIL.

Ane in concrelo 3axojATs Hepad CYMHIBH, fAK pO3YMiTH
BEIIATY Celidac DO 3aKJIOYEHIO YMOBH, YH AK 3aJaTOK 4H
AE IONepPejHYy CIOJIATY HA PaxyHOK mpumaAroro o6osasky. § 908
EH. 3. BE43ye Ha Ce, MO Takmii AaToE npejcrasiase cd in dubio
AE 3a4aTOK, HAKOJH 3 YMOBH He CJHiJjHA HHIIA BOJHA CTOPiH.
Bopouim Tpe6a apoduTH piKHHII MiK yYMOBaMH KYIHA, HaliMy
it apengn 3 ofHOro GOKY, a yMOBaMH O Ipani 3 Apyroro Ooky.
Ar gynyroounit a60 HaliMalO4Hid [pH BaKJIYEHI0 YMOBH CRJIaZae
AKyeh CyMy, TO DMOKHA NOKH-I0 NpPHOYCKATH, 1[0 KOHTDAreHTH
BBAKaJH CIO CyMy AE 3aJJaTOE B TeXHIYHIM B3HauiHKo. AJe npu
yMoOBaxX 0 mpanio poGiTHuE a6o migopEeMens MyCHTH HEPas IOHO-
CHTH caM (0raTo BHJATKIB, 94 TO HA caMO JOKOHAHE Ai1a, YH
B3araJi Ha BeJieHe AKO1 HeOyxap po6orTH, 60 NJATHA HAJNEKHUTH CA
‘aounepsa no Aosepmeriii pobori (§ 1156 km. 8.). B rakmx cayvadx,
KONH B3aMOBIAKNYHE Jae NeBHY cyMy pobiTHEKoBH abo uigmps-
GMIIEBH 0OpH B3aKJIOYEHI0 yYMOBH, Tpeba IOKH-INO MOPHIYCKATH,
mWo ¢ CyMa Mae CAYKHTH Ha IOKDHTE BHAATKIB i T0 HA PaxXyHOK
naaThi, 10 AKOI 3amMopifouEl € s06oBasanmil. Tomy npm ymosax
npani saxoaurs in dubio npeazaTok, a HE 3ajaTOK.

III. Ilpaemi macxaigkm sajaTRy € pixHi B Mipy cero, 9u
yMoOBa, UpH ARill jaHO 3ajaToR, Oyaa cmosHeHa, um Hi. Yepes
nepeAavy 3ajaTREy NpuiiMalouHii Ha0yBae BJIACHICTH, NPOTE €BEH-
TyaJbHHH 000BA30K BBOPOTY MO:Kke GyTH TiAbRH 06aifamuilHHEMK,
a Be piueBmii.

1) Koan ymoBy cmoBHEHO, TO mepecTaJa iCTHYBATH IpPaBHA
NpRYEHA, AJd AKO0l JaHO 3aJIaTOK, Ta NPHHMAIYHI MYCHTH causa
finita sBepryTH 3ajaTox cniBROHTparenTorn. §fk mpexAMeToM
safjarky OyJna species, To MYCHTh 3BepHYTH pid in specie, A8 Oyin
saMinEi a6o 3y:xmBaeMi pism, mycurs sBepHyrE tantundem eius-
dem generis. Ymmano caigye ynopomerne paxyHEY AODOIOK0 KOM-
HeHsal#], HAKOJH NpejMeT 3ajjaTKy I mpejMeT JOB:KHOI YHHHTHOH
e piBropoani (gleichartig), np. rpomi; Toal Toif, mo AaB 3ajaToR,
noTpydae co6i KBOTY 8aflaTKy BiJg 4YHHHATBEOH § NJATHTH a priori
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YHHATH0Y 3MEHINEHY O BapTicTh 3ajaTky. AJe BCE-TAKH MYyCATh
3aX0/HTH BCAKI BHMOrH KomueHsanui no mueaum §§ 1438 Em.
3aK. 1 Z.

2) Komm opnade He CIOBHEHO YMOBH, Tpe6a Bifpi:HUTH, un
UPHYHHOK TOro OyJa NPOBHHA ONHOTO 3 KOHTPAIEHTB, 4H HpH-
naziok.

a) flk 3 1POBHHH OJHOTO 3 KOHTPATEHTIB yMOBA HE MODJIA
OyTA CHOBHEHA, TO HEBHHHM Il KOHTPAreHT Mae ABa pikmi npasa
fio BHOOpPY, H TaK :

«) Konm ueBuHHHIl € TOH, 110 4B 3a4aTOR, MOXKE Bijl BHH~
HOTO KOHTDAreHTa IKajaTH 3BOPOTY HOABIHHOI O 3ajaTky; a
KOJH HEBHHHOH € TOH, 10 NPHHAB 3ajaToK, TO He moTpedye
HOro 3BepTaTH, JHLI 3aZepikye 3agaTor ans cebe. Hesuuumii
KOHTDAreHT BBAYKAE TYT YMOBY 3a 3HECEHY, Ta HE KaZae CIOB-
HEHS YMOBH, TiIbKH KODHCTYE €A HEIIHMH OpPABHHMH HaCAigRaMH,
AR] 3aKOH NPHBA3YE [0 3aJaTKY.

Ce npaso, sAke upHexyrye HEBHHHiN CTOpOHI 3 3aJlaTRY,
CTAHOBUTH OT:K€ BHIMOE BiJ saraxsHoro npasuaa § 919 ru. 3.,
3 SAKOr0 BHXOJHTB, 10 KOJH O[AHH 3 KOHTPATCHTIB HE CHOBHHB
YMOBH, Apyruii He MOXKE 3KaJZaTH BHECEHA YMOBH, TiZIbKH ,/0KJIa-

.

AHOTO“ CHOBHEHHA ii €BEHTYaJbHOI0 OOBEPHEHA INKOAH.

) Ane HeBWHHEII KOHTPAreHT MOKe TAKOX BHXOAHTH 3 TOTO,
0 yMOBa 3a7lepikye 000BA3YIOMY CHAY, H sKAZaTH, N{00H BHHHHI
KOHTDAreHT CHOBHHB YMOBY H 3BEPHYB HOMYy €BEHTYAJBHY
mMEOZAY.

Konn 3asBuB, mo kajae CHOBHEHA YMOBH i NOBEpPHEHs
IIKOZH, TO KPiM Ccero He MoOxKe KajaTH NOABIHHOrO sajgaTry, 3rJ.
HE MOKE 3aJ(epoKaTH TOr0 3ajaTEy, AKnH OJEpKAB Bijf CHIBKOH-

TpareHra; ioro 000BABKOM & 3aJlaTOK 3BEpPHYTH, a00 3apaxyBaTH.

Hepunnnii KOHTpareHT MOKe OTKe 3 NOBHCIIO ANMbTEPHATHBH
JKazaTd ojHOro abo apyroro — He ogmoro i apyroro. Takox ne
MOZKE JKaJaTH CHOBHEHA YMOBH H AK 3BOPOTY IIKOAH TOABIii-
HOTO 3a/jaTRy, 8IJI. 3aJlep:KaTH IOPHHATOrO 3aJaTky, 60 Kajgans
3a/laTEy HE MO CTaBIATH Ha DiBHI 3 JKajaHeM [OBep-
HEHS MKEOJH: 3a/aTOE CAYJKHTh JHUI SK 3HAE 3aKJ04YeHd a60
ana sabesnedens yMOBH, ajJe HE CHOBHAE OYHRIHI BHHATOPOAH
mrozn. Taky oynrnuio Mae yMoBHA Kapa, He sagaror. Toy,
KOJH HeBHHHRIl KOHTPAaredT BuOpaB IepIIy aJbTEPHATHBY, TO
npaBso, “KajaTH MOABIHHOro sajarTky, He moracae no mmexau § 1489

Amerp, npaso ofaitanuitze, 4
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kH. 3. 0o ynamei 3 xir a tempore scientiae, ane zgomepsa B 10posi
appuaiinoro — 30 abo 40-miTHOrO — 3azaBHEH:.

.

[IpaBo Bu6opy 8 § 908 Em. 3. mpHEAYrye TINIBEH HEBHHHOMY
rgourparenrTopin. OHO HoBerae yske B XBHJAH NPOBOJOKH JIOBKHHER
(mora debitoris nporuBHEKA); ToMy Bif XBHII, KOJIH OJHH 3 KOH-
TpareHTiB 3 BJACHOI LPOBHHM HE CIIOBHHB 3000BA3aH:d, HE MOKe
BKE€ HEBHHHOMY CHIBEOHTPAIeHTOBH NDOTHB HOIO BOJI HAKHHYTH
CIOBHEHA yMOBH, 00 HeBHHHHI KOHTDATEHT MOME BBasKATH YMOBY
3a 3HECEHY H KajaTH NOZABIHOTO 3ajaTRy, abo 3ajiepsKaTH UpH-
HATAH 3aaTOK.

6) flx 0062 ROHTPATGHTH UDHYHHHJIH €A CBOEK O P OBHHO IO
Z0 HECHOBHEHS YMOBH, TO JKAJHOMY 3 HHUX HE HNpPHCIYLye NpPaBo
sadopy 3 § 908 EH. 8., Ta 3ajaTOK MyCHTh OyTH 3BEPHEHHH CON-
dictione sine causa. Tar camo,

B) KOJNH SKajleH 3 KOHTPATEHTIB HE NOHOCHTh NpPOBHHH, Ta
HECHOBHEHE YMOBH NAJ0 CBOI NPHYHHY B OpHOAaZRY (casus)—,
60 Toal moracae uine soGosssane 3 ymosu (§ 1447 km. 3.), oTke
Bifnazae BCingKa NPHYEHA 7O B3aJEpIKeHd BajarKy, AKHH MYCHTD
6yrn Bigrak ssepmenmit (§ 1447 i. f.). Bpemri

) KOHTPAreHTH MOXKYTH PO3BA3ATH YMOBY 3a 060CTOPOHHOIO
srogoro (contrario consensu), — TOAl 3ajaToK MycHTs OyTH 3BEp-
Henni (condictio causa finita).

§ 46.
NpegagaTkus)

Ve B mayuni mnpo BsajaTEH CKasaHO, W0 NPEATXATOK
(Vorschuss) € nonarem, ayske 30JHKEHHM A0 3ajjarky, aje BCe-
TAKH 3aXO0AHTH OCHOBHA piskHund. Ilpore Ha 03HAYEHE HIMEI[KOI'O
caoBa ,Vorschuss“ (= mnoascke ,zaliczka*) myenrs GyTn ORpemuii
BHCJOB, T2 HE MOXKHA HOCAYTIYBATHCH TYT CJIOBOM ,3azaror”. Mu
Y KHBAEMO CJIOBa ,NpeAfaTor” abo ,npepmaara’.

TlpeapaTor Moke MaTH B NMpPAaBi pizkHE 3HAYIHE :

#) Ilop. Schey, Obl. verh. I. cr. 46—49; moe Wesen des Werkliefe-
rungsvertrages er. 183, 184.
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1) VixuBae ca ioro 9acTo Ha O3HAYEHE NOBHYKH, 3 OIIAALY
Ha TeBHE MOKPHTE, HA AKe 11 BHNJAYYECH; Op. 3 ONAAAY Ba pydy-
HHH 3a€TaB, NOPYRY if T. H.

2) Maai roBopEMO o0 npejjarky abo mpepmaari npH TaKHX
N03HYKAX, OPH AKHX YMOBACHO AAA CIIATH UPABO KO MII€H-
aanu]l Ha Gy y9YAX BipUTEABHOCTAX IM0SHIAKIOTO NPOTHB
BHIIO3HYAIYOr0, Op. NPEANIaTa HA YpAAUHTY HDEHCHIO,

Tyr DpEMiHIOIOTH ¢4 B 3aralbHHX II0YepRax NpaBHI H0CTA-
HOBH 1po mosnyky. TiabKR KOAH NO3HYKA Mae COAAYYBATH Ci
B 7I0p0o3i KoMNeHzanui OyAYYHX BipHTENBHOCTHI, TO MyCATH TAKOMK
NPHKJIAJAATH CA 3aralJbHi NocTaHoBH npo EKomuersanuio, Cniara
TAKOT0 HpeAjaTEy HE MO:Ke HACTYOHTH iHAKIe, TIIBKH uepes
KOMIIGHBAI[HIO ; JHII TOAI, KOJXH CaMa KOMIEH3alH: CTaHe HeMO-
#AMBOIO NIP. 110 NPHYHHI CMEpPTH AOTHYHOLO yPAJHHEA, TO BifTak
BHCTYNAE 060BA30K A0 COJIATH pelnTH 0e3 KOMIeH3alui.

3) Oba nmoBmemi sHadviHg IPEJJATEY € JHII HEBHEMH POJAMH
N03AYKH, NPOTE HE NPEeACTaBAANTh ¢a 30BeIM sk termini technici;
OIpeAMaTOR B TEXHIiYHIM B3HAYIHI0O HEe € OJHAK HIYHM
HHIIHM, K NONEePeJHOK 3a0JaTol B OXHAAHI OpO-
TuBHOI yuBuTh6u. Komm xrock npu BiguzarHill yMoBi nIaTHTH
3 T'OpPH YACTHHY CBOTO IOBLY, Ta /0IepBa Ni3HIHIIE CHOBHAE APYIHil
EOHTDAreHT YHHHTEOY HNPOTHBHY, TO MOIKEMO CKA3aTH, L0 HEPUIHil
JaB npejjaToR Ha PaxXyHOR CBoro gosry. Tarmii mpeAnaTox mMae
3arajlpHe 3HAYiHE Opmn OOMITamUHEMX YMOBaX, i Jmil B TiM BHAI
MOZKHA HOTO HPOTHBCTABHTH 3ajaTKoBH. Bin Jydae cd B J|BOX BH-
nagrax :

a) KOJH YHHATH0A HE € Lie IJaTHA,
0) KOMH JOBI HOKH-IIO HE iCTHYE, aze Gyje iCTHyBATH.

X706 NJATATH PH 3AKTIOYEHIO 200 110 3aKJIOYEHI0 YMOBH (6,
A0 9oro 3060BA3aB €dA, ajJe CKoplue, AK OyB A0 TOr0 1O 3aKOHY
so6osasanni, np, npu locatio conductio operarum a6o operis (mop.
§ 1156 km. 3.); ab6o XTOCh MJATHTH MOCH, A0 YOTO HE € ILie 30-
GoBasaHuWil, ane jomepBa misHiime Oyzae s3060BA3aHMH, Wp., Hpej-
IJIaTa 4HRILY HaiMy 8a OyAy4mi micaup, sa Gyayuuii 4BepThpik
i1 H

Konn mumo Taroro mpejzaTRy ApPYIHil KOHTPAIEHT HE GIIOB-
HHB yMOBH, TO HE MOJKHA KAJATH 3BOPOTY NpEAAATEY, AE Hicad
§ 908 KH. 8., TIIPKH TOYHOTO CHOBHEHA YMOBH, SIVI. HOBep-
HeHd eBeHTyaabHoi miozu mo mmcau § 919 km: 3. Jlnm npum L c.
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operis cranoButh BRIMOE § 1154 EmH. 3., 60 KOAH 3aXOAHTH OPO-
BOMOKa (mora), a peuemenp cnopHena Oys Oesycaipamii (Fixge-
schiift), To samoBiA0Ymil MOMKe BiCTYNHTR BiZl YMOBH if TOAI MOXKe
sajaTd 3BOpoTy mnpeasarky condictione causa data causa non
secuta. ;
Konu opHak moraske cd, WMo ymoBa OyJa HeBaskHa, TO Opei-
sator Tpeba ssepHyTm condictione sine causa.

Bupouim Taki UpeAAATKA MaloTh NpaBHHI Xapakrep o0aira-
IUiiHEX YHHATH0, TOMY HNiJYHHAIOTE CA 3arajJbHUM II0CTAHOBAM IIPO
YHHATEOH.

§ 47.
BigcTynne™).

I. Bigerynne (Reugeld) mae numy npasny sjauy, 4nM
3a/laTOR. 3aJATOR CIAYXHTH 10 CKpiunnens: il sadesnevyens
yMOBH, 4 HABUAKH BiZCGTYNHE 0€aa0aI06 NDpaBHI HACHIAKH
yMoBH, (0 Zaé YIPaBHEHOMY MOKHICTD, 0O/IHOCTOPOHHO BiJCTYIIHTH.
3a 1iHy BigeTymHOrO HalyBa€é OJHH 3 KOHTDAreHTIB eBEHTYaJbHe
IPABO 2|0 BiACTyIJEHA BiJl yMOBH. 3peITO0 PiKHHENA MiXK 3a-
JaTEOM a BIJICTyIHHM € TAKA:

3azaror MycuTh OyTH JARHHH UpPH 3aKJI0YEHI0 YMOBH;
BijlcTynHe npHpikae ¢A NpH 3aRMOYEHI0 YMOBH HA Cayuaif,
[0 IPOMiTeHT He CHOBHHTH yMoBu. B BHpDagrax, e Bijcrynse
moxke Oyru pase anticipando npm 3aRJI0YEHI0 yMOBH, MAaé 0HO

# I, Cod. Ther. III. 9. n. 241—247; Horten IIL 9. §§ 114—118;
Martini, 1. 6. §§ 27, 28; T'ax ka. s IIL §§ 200, 201; Prot IL cr. 94,
413—414. &

Top. Zeiller, Comm. III. er. 98—101; Nippel, Erl. VL er. 133—137;
Winiwarter, Birg. R. IV, ¢r. 70—72; Ellinger, Handbuch er. 416; Stu-
benrauch, Comm. II. er. 96—98; Kirchstetter, Comm. cr. 474; Krainz,
Syst. 1L er. 75, 76; Hasenohrl, Obl. R. L. e¢r. 564—567; Till, Prawo pryw.
II1, er. 180—183; Oronoscxuii, Cacren Il er. 72; Schuster v. Bonnott,
Grundriss er. 23.

Bpewri: Zrodlowski, Zur Lehre vom Angeld und Reugeld B Ger.
Ztg 1867, Nr. 95; Jagemann, Die Daraufgabe (1870) ¢r. 137 i p.; Madey-
ski, Die Bestirkungsmittel der Vertriige, 8 Zeilschr. . Notar. 1879 Nr. 9;
Madeyski. Die Conventionalstrafe u. ihre Anwendung bei Vertrigen, 5 Ger.
Ztg 1880 Nr. 76—177.
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CUiNbHI NPHKMETH 3 3ajlaTKOM, BHAYATH, JY4YHTH B C€oGI uUpaBHY
BAAYY BIZICTYNHOTO 3 NPABHOI 8JaYol 3agarky (mop. § 910
EH. B.).

.Jani OpE 3ajaTKy He Nae JKajHa CTOPOHA UpPaBa, Bij-
CTYIHTH OJHOCTOPOHHO Biffi yMOBK, Ta KOJH XTOCh JaB 3aJlaToOK,
HE MOKE€ 3BINBHHTH €A BiJi CHOOBHeHA THM, [0 JAHIIAE 3a-
HaTOE B PYKaX CHIBKOHTpareHTa, 00 CHiBKOHTPAareHT, KOJAH € He-
BHHHHI, MOXKE BCe-TAKH JKajaTH COOBHEHA YMOBH H 3BOPOTY €BEH-
ryaashol meoAn (§ 908 km. 3. i. f.). Ilpormsmo mpm Bigeryu-
HiM 7TOMH, WO HOro NpEpiKas, MOXKE 9epes 3aunaTy BiACTYNHOrO
SBIJIBHHTHCH BiJl CIOBHEHA YMOBH; Ta BiH Mae Bubip, YH CHOBHHTH
3000Bs3aHe, YU 3alJATHTH BijcTynHe. —

Mumo TOro MoxKe B3aXOJUTH CYMHIB, 9H XOJHTH O 3aJ4TOK,
ud o Bigerynse. In dubio Tpeba pajme npuHATH 3ajaTOK, YHM
Bigerynue (arg. § 910 rm. 3.).

3pemTo0 NpaBo, BiCTYIHTH BiJ YMOBH, MO:KE UPHCAYTYBATH
HE JWIl OJHOMY, aje 060M KOHTPAareHTAM, TaR 10 KOXKAHI 3anep-
:Kye co6i mpaBo Bigerynzens. —

II. IlpaBui mocraHoBm mpo Bierynue crpivaemo B §§ 909 —
911 gn. 3. X10 €cBOMY CHIBKOHTPAr€HTORH NPHPIKA6 BijCTyNHE HA
Ccayyail HECIOBHEHS YMOBH, HaOyBae JHIL ITpaBoO, 3BIIBHATH CH
BiJl CIIOBHeHA YMOBH; aJle He MO CRA3aTH, 1[0 6 AJBTEPHATHBHO
3000BA3aHAl 0 cnOBHEHA a0 70 saUJaTH BifeTyUHOrO. 3 Bij-
eTYnHOTO He moscrae obligatio alternaliva, ane facultas alter-
nativa —, 6o mpasHmii 000BH30K € BCE-TARH JHII OAHH, T. 6
000BA30K CUOBHHTH yMOBY (unum in obligatione), are sig Toro
000BA3KY MOKHA 3BIJBHHTH €A THM, INO 3AIIATHTH CH BiJICTYIHE
(duo in solutione) ).

.

Komn mnpomitenr mnovaB BHEOHAHE caMol yMOBH, i CIOBHHB
il X0u-6M B yacTHHi, T0 JjaB [0 Omi3HAHA, WO X04€ YMOBY CIIOB-
HHTH, T4 HE MOXKe OIicad uepes 3aliaTy BiCTYUHOTO 3BiAbHH-
THCH BiJl I[IIKOBHTOTO CIOBHEHH,

) Crma¥samma § 909 gn. 8. HeacHa, 60 3 wei MOmHA-6 BHOCMTH, IMO NpR
Biferynnin moserae obligatio alternativa; aze mpo me me mom cymmiBaru ed, o
TarAili moraAx wuemipnumii, 60 KoM mp. yMOBA @ BaRIIOYeHa Wi yeliBexm i BigTak
NOKA3ax0 €A, HO YyeXige He MO®e CHOBHHTH cH, TO He mMome OyTm 00OBABKY,
SanABTATA Bijeryume, mo Mycizo-6 macrynnrs, koau-06 Gyaa obligatio alternativa
e, T, 000BA30K, a00 cnosEmTE 8000BAZAHe, ab0 BaNAATATH BijCTyNHE.
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CuooBrese yMOBH M Re OfHAK CTATR HEMOKIAHBEM; TOXAI Tpeda
BIJDIKHUTH, YH ce CTaZ0 €A 3 NPOBHHH YNPABHEHOTO 10 BiACTYI-
neHd, wu 3 upuuairy. Koam ynpasmeruii o Biferynnens 3 Baa-
CHOl NPOBHHH He Nir YHHATEOH CIOBHHTH, TO MYCHTH 3a-
miatare Bigerynse (§ 911 gm. 3.); ale KoM HEMOKAUBICTH
CIIOBHEHA HACTyUHJa 3 UPHOAaARY, T0 arg. 3 § 1447 ku. 8. mo-
racae uize 3o60sA3aHe, Ta HeMa HiJROro 060BA3Ky ani 0 mOBep-
BeHs IIKOZR, aHl A0 3amjJaTH Bimerynsoro (arg. a contr. 3 § 911
KH. 3.).

INI. JIysae ca uuMazno, moO OpPH YMOBI ZlaHO 3alaTOE, TA
YMOBJEHO, abH Aai0¥uii MaB NpaBO OAHOCTOPOHHO BiferynatH. Tyr
3ajaTOK CHOBHAE ®YHKNHIO BigCcTymHOro, i B Takii ymosi
CIpivaEMo CHomyKy 060X 8aja", mo il CHOBHAE 3ajaTOR 1 Big-
crynne. Iline cero sajarky Taruil, AR B3araial KOMIOTO 3aJaTKY,
ajJe NmoBepx Cero CTAHOBHTH BiH HIHY, 3a SKY MOKHZ Bijj YMOBH
gosoxi Bigerynaru (§ 910 km. 3.).

fx ymoBy cnoBHEHO, TO 3alaToOX 3BEpPTAE i 110 3arajbHAEM
UpaBAJaM 3ajarRy. AJe KOJAH YNpaBHeHHI [0 BiJICTYIUIEHS He
CHOBHAB yYMOBH, T0 Tpeda, AK NpPH BilCTynHiM, BiipisKHUTH, 4H BiH
il He CHOBHHB TOMY, 60 iHaKIIEe pPo3AyMaB ¢, a60 Baaraai 3 BI&-
CHOI OPOBHHH, 4H TOMY, INO HOMY CTAHYB NpPHIAJ0OKE B A0pO3i.
B mepmim sEmagey apyrmii KOHTpareHT 3ajiep:Kye 3ajaTOE, TA He
norpedye Horo seepraTd, 6o ce € LiHa, 3a ARy BiJCTyUHBINHH Mir
BiICTYIIATH, & B APYriM BHIAJEY, KOJAH He GyJO NPOBHHH, T4 HE-
MOKJABICTH COOBHEHA OyJaa UPHIAZKOBA, TO KOHTPArEHT, KOTpHIf
OfICPIKAB 3a/laTOK, MyeHTh Horo BigTak sBepuytd. Tak camo paie
ed, KONH NpoBHHA Oyaa 000CTOPOHHA, BHAYATH, TAK IO CTOPOHI
TOrO, WO Mir BiCTYNHTH, AK 10 CTOPOHI TOr0, W0 OXEPKAB 3a-
AA4TOE, —

§ 48.
YmoBHa kapa®).

I. Vmosna gapa (Conventionalstrafe) — ce maerkoBa
YHHETHO0A, f0o AK01 3000BA3Yy€ Ca JOBKHHEE HA CAY-

#) I'm. God. Ther, IIL. 17. n. 197; 18. n, 80; . Horten ITL 9. §§ 116
118; Martini IIT. 14. §§ 26—28; I'aa, ru. 8 III, §§ 488, 489; Prot. IL er
201, 202, 577.
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4ail HeCnoBHEHA a00 HETOYHOr0 COOBHEHA yMOBH.
IIpo ymoeny kapy sragye aserp. k. 8. B § 1336 nig massoiwo
»vergiitungshetrag® B mayni o mozaroai mkogm. 3 TOro BHAKO,
10 PONOBHOK IINHI0 yYMOBHOI Kapd €CTh, BHMIDHTH 3 'OPH BHCOTY
3BOPOTY WMIEOZH Ha CAydYali HecnoBHeHA a(0 HETOYHOIO CHOBHEHA
yMoBH. Aze moBepx cero yMOBHA Kapa Ma€ TAKOM IIJb, CHOHY-
EaTH KOHTDAIEHTIB /0 TOYHOrO CHOBHEHS YMOBH il IIPHYHHAE
ed 70 TOYHOCTH H O0€3UeYHOCTH HpaBHOro o6opory. VYmoBHA
Kapa € TOMY Tak 4K 3aJlaTOE CPEJCTBOM, W0 CEpinase
YMOBY, He HK BificTylHE CPEJCTBOM, 1[0 0CAA01I06 NPABHI HACAIAKH

YMOBH. v

Big sagaTry pimkHHATE ¢4 yMOBHA Kapa THM, M0 3aJaTOE
Aiae €A OPH BaKJIOYEHI0 YMOBH, — HAKOJH yMOBHA Kapa
NPpHPiKAa6 cA Ha clydail HECIOBHEHA a60 HETOYHOIO CIOBHEHA
YMOBH; 3aJaTOK € BHAKOM BagJIIOYeHd YMOBH, abo cay-
SKHTh 218 3a0esneyeHs NpPHHATOrO 0GOBA3RY, Ta HE Mae HIY0
COiABHOTO 3 NHTAHEM NOBEDHEHA WKOJH, — YMOBHA KAapa 6
BUPABAI HOCEpeJHHM CpeAcTBOM J0 3abesneyeHs yYMOBH, ale Io-
J0BHA 3a/laya 11 € o3maudTH BEcOTy eius quod interest. Tomy
HEBHHHA CTOPOHA HE MOXKe :KajaTH KpiM CIOBHEHS yMOBH HOJBiil-
HOrO 3ajarky, a0 sajepsKaTH NPHHATOrO 3ajaTEY ; 4 OPH yYMOBHill

IMop. Zeiller, Comm. IIL. er. 774—776; Nippel, Erl. VIIL cr. 224—
228; Winiwarter, Biirg, R. IV. er. 599—602; Ellinger, Handbuch er. 612;
Stubenrauch, Comm. IL cr. 687—691; Kirchstetter, Comm. er. 660,
661; Krainz, Syst. IL er. 76—78; Hasenohrl, Obl. R. L er. 563 —564;
Till, Prawo pryw. IIL er, 183—187; Oromnoscrnii, Cacren II. er. 126, 127;
Schuster v. Bonnott, Grundriss er. 23, 24,

Bpemri: Randa, Zur Kritik des Gesetzentwurfs betr: die Aufhebung der
Wuchergesetze. Zugleich ein Beitrag zur Auslegung der §§ 1333 u. 1336 b,
G. B. (1868); Randa, Die Lehre von den Zinsen u. der Conventionalstrafe
(1869); Madeyski, Bestirkungsmittel der Vertriige 8 Zeitschr. f. Notar. 1879
Nr. 10; Madeyski, Die Conventionalstrafe und ihre Anwendungsarten bei
Vertriigen, B Ger. Zeitg 1880 Nr. 68—77; Griez, Ueber die Conventionalstrafe,
B Gellera Centralbl. III (1885); Dangelmaier, Yon der Conventionalstrafe,
B Allg. Jur. Ztg 1885 Nr. 19, 20, 22, 24, 27, 29, 31, 37; Neuenfeldt, Ist
die Conventionalstrafe ihrem Grundprincipe nach Strafe oder Ersatzleistung?
(1885); Pietak, Uwagn nad tlomaczeniem ost. zdania § 1836 u. c¢. B Przeglad
sad. i adm. 1885 Nr. 1, 2; Jolles, Systematische Uebersicht iiber die Rechi-
sprechung, B Gellera Centralbl. 1894, cr, 266 i p.; 'sosgenrnit, Dpuuaurn
KO BaYEW npo yMoBHY Eapy B Yacomuem npammmuili i ewom. ITT (1901).
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Kapl MOKe yupaBHeHuii KajzarTdH Hepas mo0iy Hel me crnoBHEHA
ymosu (§ 1336 i. f.).

Jlani ieTHY6é TaKOXK OCHOBHA DISKHHIA MiK YMOBHOK Kapoio
a BigerymuaM, 60 BigceTynHe Jae yYOpaBHEHOMY CBOGomy
BiICTynnTH BiJl yMOBH, 40ro HeMa OpH YMOBHIil Eapi; ra KoIn
salifjle BUIAJOK BaUJATH YMOBHOI KapH, MYCHTh HEpa3 KOHTDAreHT
kpim Hei cuopuara ysioBy (llop. mmeme mig IIL).

B noHATIO yMOBHOI KapH JekKaTh 0Ch ARl MOMEHTH :

1) YmosHa rapa ocHoByech 3BHualiHO HAa ymoBi. Konrpa-
TEHTH B3aKJI0YAI0Th YMOBY i B Riil 0Zal0Th NEBHY CyMYy, KOTpPY
Maé 34IJATATH NOPOMITEHT HA Cayuali HecHoBHEHA ab0 HETOYHOro
CIOBHEHSA yMOBH, AJie yMOBHA Kapa JydYaé €4 TaKoX UDPH OJAHO-
CTOPOHHHX NPHPEYEHAX i B BaPAAKEHAX NOCAIZHOI BOAI.

2) VYmoBHA Eapa He & 3000BA3aHEM CaMOCTIHHWM, ajxe J o-
AATKOBHM, T. €. 3ABHCHMEM BiJ roJoBHOro 30060BA3and. ABscrp.
UpaBo0 He B3HAE YMOBHOI - KapH, MO0 iCTHYE HE3aBHCHMO Bij He-
BaskHOI ymoBH (imagure B paMckim np.). Tomy konm ronosna ymosa
6 a priori HeBaKHA, 0Op. N0 UPHYHA] HEMOMKJIHBOCTH CIOBHEHHA
(§ 878 kH. 3.), T0 il yMOBHA Kapa He Mae HiAROi criiinocra.

Yepes Te HeBa:KHI € yMOBHI KapH OpH HEJ03BOJEHHX yMO-
Bax, a6o upu ymosax contra bonos mores. Tyr maaexars m. n.
yMoOBHI Kapn OpE Kaprendax afo cTrpeiigax.

VmoBHI Eaps Ay4aloTh Cf 9acTo AJNA CKpinJesd T. 3B. KOH-
rypenguiianx sarasis (Concurrenzverbote). Ilignpuemens
npuiiMae TOProBEIBHOIO NOMIYHHKEA, # B yMOBi 3akasye iiomy Ha
AOBIIEI TpOTAT JAIT BECTH TOPrOBAK THMH CAMHMH TOBapamu, [0
BiH; 474 CEpinJeHs yMOBH IOAATh €4 BiTaK HA BHCOKY YMOBHY
kapy. IloBerae murame, 9u if 0 CKiNBEO Mae OHA NpAaBHY CTiliEicTs,
In concreto Tpeéa posenizuTa, um obmexxene ocoduceroi cBoGopH
i camocriiiHocTH 3000BABAHOINO0 € TAK BEJAHKE, IO 3aKa3 Ipejcra-
BAs6 cg cupasal Heerwunny. Toal ymoBa € HEBAXKHA, & €BEHTY-
aJbHi yMOBHI KapH He MAalOTh TAROK CTilHOCTH.

Bpemri HeBa:kHi € yMOBHi Kapu 0pH T. 3B. OPHPOAHHX 30-
6oBasauax mo muean § 1432 rm. 8.

3aBHCHMICTh Bij TI0N0BHOI YMOBH NpPOHBJIde €A JaJblie
™M, mo koau mnepep nxaarHoermio (Filligkeit) ymoBmoi kapm
HoraciAH IpaBHi JKajaHd 3 POJOBHOI YMOBH (mp. uepes KoM-
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‘eH3alHI0), TO BiNAJAE TAKOXK 060BA30K Z0 GBEHTYAJBHOI 3AIIATH
yMoBHOI Eapu. AJe SE yiKe yMOBHAZ Kapa craja IJIaTHOIC, T0 060-
BA30K I0 -3al1aTH HE MOKE HOTACHYTH BiATaKk HAacKigkom mo-
racHens ronosHoi ymosa. Tar camo if npu mecni npaBHAEX KajaHb
3 TOIOBHO] YMOBH : AK I[€CHA HACTYNHJIa Nepe/ NAATHOCTHIO YMOBHOI
KapH, ‘T0 NMEPeX0JHTH IpSO iure Taros NPABO [0 YMOBHOI KapH;
ane 1o uyacl NJIATHOCTH I[ECHs IOJOBHOI YMOBH He Mae npo ceode
HIAKOr0 BIJIHBY HA YMOBHY Kapy. '

Mumo Takoi 3aBHCHMOCTH BiZ IOJOBHOI yMOBH Tpeba yce
TOYHO BiJDIKHATH UPaBHI KajlaHd 3 YMOBHOI Kapu ¥ npassi a-
ZaHd 3 roaoBHOI ymoBH. Komu 060BA30K 7|0 3amIaTh YMOBHOI KApH
CTaHe AKTYaJbHHM, TO PiKHHTH €A BCEe-TAKH BiJl TOr0 000BA3RY,
axnil miEBe 3 roaosuoi ymomum. Tomy koaum B yMoBi erkasaHo,
[0 NPaBHI HACHIKH BMIHSAKOTH Cd HA CAyYail HENpPaBHIABHOLO I110-
BeJleHs KOHTpAreHTa, TOAI € JHII O HAa YMOBA 3 3aCTEpPEsKEeHAMH,
a He TOJOBHA YMOBA 3 J0JaTKOBOI YMOBOIO, KOTpa Mana-6 mpex-
CTABIATHCH fAK YMOBHA KEapa. 3 TOro eaigye, mo T. 3B. lex
commissoria (mop. Husme § 49), Opaso BHUOBIJAKEHA HAHMY
3a HEXOJIePIKAHE YMOBH §i T. H., HE € YMOBHMMH Kapams; H IHe
nigaaraors nocrasopi § 1336 km. 3.

3) Ipepgmerom ymoBHOI Eaph MOike OyTH TINIBKH M a €-
TEOB4 YHHHTHOA, 3HAYATH TaKa, IO Ma§ MAETKOBY BapTiCTh.
3BHYAHO 0HA TPOIIEBA, aje 11 pejMeToM MOKYTs OyTH TaKOXK HHII
foGpa MaeTKOBOI BaprocTH. Brpouim He Tpeba, adu AOBIKHRE IaB
BHIOZIATHTH YMOBHY Kapy BipHTENEBH, alje BipHTelb Moxe c06i
BHMOBHTH 3alaTy YMOBHOI Kapu [0 DYEK TPEToro, np. Ao Kacu
pobiTHAKIB.

%) YmMoOBHOI RapH MOKHA SKAZaTH 3 TPEX NPHYHH:

a) 3aJJs HECHOBHEHS YMOBH,

0) 10 NpHYHHI CNI3HEHd YHHHTHEOH i

B) 3a/715 HEHAJEIKHTOTO CIIOBHEHS.

Biz Boal eropin sazesuTh, YW yMOBHA Kapa Mae HACTYIHTH
3 OZHOI, 8 ApYroi, um 3 TpeTol mpuYmHE; in concreto Mo:xkHA HA-
BiTh TOTI NpRYEHA HonyuuTH 3 coboro. Koam ymosn me cnosaeno
HAJIEIKATO, TiNBEM B YaCTE, MOYKHA BCE-TARH 3KajaTy Ninol yMoBHOI
EapH, TOMY K ‘IpPH NpaBi 3aeTaBy MOXKEMO CKa3aTH: causa
muletae conventionalis indivisa.

II. Hacysae ca nurame, B AKifl XBHJM IOBCTae 000BABOK
JIOBXKHHKA /10 3aUJATH YMOBHOI KapH, 3HAYATH, KOJH yMOBHA Kapa
e nanarga? B yeix eayuasx, um ymMOBHA Kapa 03HAYEHA HA CIY-

Ascrp, upaso oGaifanuitue, 45



344 IP. CTAHICIAB JHICTPAHBCKHI

uaii HETOYHOro, 260 HEHAJEIKHTOrO CIOBHEHA YMOBH, NJATHICTH
YMOBHOI KapH IIOBCTA6 B XBHJAH HPOBONOEH HOBIKHHEA.
Tomy rpeba, abu pornyse 3060BazaHe Oy10 NAaTHE, ii MO0 MHMO
TOr0, MO O3HAYEHHIl JeHb ysKe HacOiB, ajo Bipn‘re.ub 3BEPHYB c4d
70 7OBMKHHEZ 3 UPHPAJKOI0, 3annara He Hacrynuaa (§ 1334 xn. 5.).
3pemTo0 yMOBHA Eapa €Taé NIATHOW JHUI TOAL, KOJH HECIOBHEHE
a60 HEHAJIEXKHTE CHOBHEHE YMOBH Ma€ CBOI NPHYHHY B NIPOBHHI
HAOBKHBKA; -—— KOJH OJHAYE CIIOBHEHE YMOBH HE MOIKE HACTYIHTH
3 NPUYHHE UpHNAARY, TO arg. 3 § 1447 ku. 3. noracae BeAke 3060B4-
3aHE, NPOTE TAROIK 3000BA3aHE 10 3AIJATH YMOBHOI KapH, Xifa-06u
B yMOBi GyJ0 BApasHO BHCKa3aHe, IO YMOBHA Kapa Mae 3alia-
THTH G HABITH TOAI, KOJNH-6 CHOEHEHE YMOBH NEPEIHHHB IPUIALOK.

III. T'onoBHA KOpHCTH, AKa CAIAYe 3 YMOBHOI KapH, JIEKHTH
B TimM, IO BipuTeap He HOTpedye AOKazyBalTH OKPeMO, YH 3 He-
CIUBHEHA 400 3 HEHAJEIKATOrO CHIOBHEHH YMOBH MaB AKY ILIKOAY,
ii g BHCORa Gyna ToTa mkoAa. Bipureas HOKAHKY6Ch TINBKH HA
amieT yMOBH, B AKIll 03HAYEHO BHCOTY YMOBHOI KapH —, Ta He
norpedye jazni JoKasyBaTH, YH H ARy MaB IIKOZAY:

Ane Bce-TakKH He MOMKHA IPHIYCKaTH, a0h BipuTeas 3ajnd

YMOBHOI EapH 0AepaKaB MOJBilHE BACHOKOEHE CBO&I BipHTENIBHOCTH.
Ne bis in idem. Tomy xou § 1336 i. f. pmerasye sacapgy, mo Bi-
pHTIENb MOKe Ha Cayyall [JIaTHOCTH YMOBHOI KapH KajarH He
JIEOI 3A0JATH YMOBHOI KapH, aje TaKom CIOBHEHA [OJOBHOIO 30-
oopgsans, ro Bce-raxn verb, ,ausser dem Falle einer besonderen
Verabredung® ammae cropoHam BOJK YMOBHTH C#, L0 BipHTeJb
Ma€ OpaBo JKajlaTH TiABKH 0AHOrO, af0 Apyroro aiabIepHa-
TaBHO. Jlo TOro He Tpeba, alH CTOPOBH BHPA3HO yMOBHIH CH
PO ANBTEPHATHBHE BiJIHONIEHE TOJOBHOTO 3000BA3AHA 0 YMOBHO)
Kapu, axe BHCTaYAE, WO0H 3 faHUX 00CTAaBUH CAIAYBANO, MO
nieasd ix Boal EpiM yMOBHOI Kapu He MOMKHA KAJATH CIOBHEHH
ymosn (mop. § 863 k. 3.). Ha nigerapi cei Tesnm mnpaiiemo - 7o
TAEHX BHCHOBKIB ! ‘
' Jle npuHasHaueHEM YMOBHOI KapH €, NOKDPHBATH B3arali Iiay
IKOJY, AKAa CHifye 3 H1AKOBHTOIO HECHOBHEHH, TaM BipH-
TeNbh MOMKE IKAJATH TIABRH YMOBHOI RKapH, a060 CIOBHEHS yMOBH
AalbTEPDHATHBHDO.

Je opmar uinzs ymoBHOI kKapu Jesuth y TiM, a0n BH3HA-
YATH BHCOTY NIKOJAH 3aA1a CHi3HEHA YHHHTHOH, ado 3apng
HGHAJEIKHTOrO CHNOBHEeHSH, TO BipHTeAs MOIKe KajaTH He
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JMII BHKOHAHA TO0JIOBHOIO 3000BA3aHA, aje i 3anJaTH YMOBHOL
Kapy — KyMYZSTHBHO,

Hle saxonsTh GYMHIBH I40-Z0 BOJI CTOpiH, Tpeda piliuTH HA
KODHCTH BipHTENd, 38HAYBTH, BipHTENh MOMKE IKajaTH HE JHII 3a-
IJaTH YMOBHOI Kapu, aje TaR0X CIOBHEHH I0JOBHOrO 3000BA3aHA
KYMYJAATHBHO.

Mozce opHAK JAyunTA Cd, mO BipHTeNb MiHIlNIe BUEOHAHE
mpuiine 6e3 sacTepeskeHda, TOAI DMOKEMO UDHIYCKaTH, UI0 HPHHAR
misHIAIY 9YWHATH0Y AK CHOBHEHe 3000BA3aHA Ii-3piK cA mpaBa 40
yMOBHOI EapH. —

3 NOBHCIIEX 3aMiTOK Caigye, 10 BIpHTEIb MOKE CEpey AaHux
o6eTaBRH EpIM YMOBHOI KapH JKafari TAKQM CIIOBHEHA yMOBH; aje
3a Te He Mae npaBa skajarTh, abu JOBMHHK 3BEpHYB HOMY BHCIIY
LWLROJAY, YHAM TOTY, ARy NOEDHBAE YMOBHA Kapa. DBiputenb He
MOJKE NOKJHKYBaTH €4 Ha Ce, WO HOro MmMKOAa 3 NPHYHHH HE-
CIOBHEHA a00 HEeTOYHOrO CHIOBHEHd yMOBH € Oiapma, YHM YMOBHA
Kapa, 60 yMOBH& Kapa micJsi aBeTP. MpaBa OPHBATHOIO CTAHOBHTH
maximum 3BOpoTy mrozn. Hasite roam-6 sipurens mir poxasari,
10 MaB BHCIIY IIROAY, 3aKOH CEero He y3ITIAAHAE, YDMOBHA Kapa -
CAYSKHTH OT:Ke /| 1A BipHTenNd, aje it I poTuB BipHTeNd.

1V. Osnavene BHCOTH YMOBHOI Kapu He Gyn0 B PHMCEIM mp.
alugd o0MEeIKeHe; KOHIPATEHTH MOIMIH YMOBHY Kapy BHMIpHTH
noBosi BHEOEO, JleAri TEOpeTHRH y9aTh OAHAE, 10 B HOBCIOAHIM
upaBi yMOBHA Kapa He MOXKe MepeBHCHIATH MHO/BilHOI EBOTH
aificaol mroau. Orce odmeskeHe, dre BOPOYIM N0JArae Ha XHOHIH
inrepnperanui ofnol mocranosn K)cTuEIAHA, HE NIPHHATIO CA B aBCTP.
up. § 1336 km. 3. 3HAE OjHAR HHII 00Me:KeHA :

a) llomepea ycero crpivaemo B Ayel AaBHIHIIOrO 3aK0HO-
JATETBA MOCTAHOBY, W0 UPH [03HYNI YMOBHA Kapa He MOXKe
[ePeBHCIIATH 3aKOHHHX BiZICOTRIB; aje TOTO OOMEKEHE Bifnano
Birag no wmmeau § 1 sag. 3 14. geprHa 1868 u. 62 B, 3. 1. —
Ilpore choropni ymoBHA Kapa Mo:ke OyTH BHCINA, YHM 3aKOHHI
BiZICOTKH.

6) 3a te nmmuno ca Apyre oome:kene § 1336 kn. 3. B noBHii
cuni. A6m samobirTa Haj ysKHTAM, a IOJOBHO JHXBAPCKOMY BH-
3HCKOBH, IPU3HAE 3AKOH CYABI IPABO BiANOBIZHOrO BHHKEHA YMOBHOT
xapu. Koam omske 3 JJaBuX 0OCTABHH BHXOANTH, W0 YMOBHA Kapa
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Oysna 3a BHCOKO BHMIpeHa, KOJH CyAHA BHAHTH y BipaTend Ha-
OpaM 70 BH3HCKY, a0 y /0OB:KHHRA TaKi MaTepualbHI BipHOCHHH,
o HoMy He U03BAJNFITH €3 3BAYHOO EKOHOMIYHOrO .yuepoy
sanaTHTH Uiny ymosey kKapy (mop. § 1 sar. 3 28. mas 1881
9. 47 B. 3. a. i f), — ropi BHEmae BHCOTY yMOBHOI EKapH,
mwo6 me Oysn0 HAZMIDHOrO BH3HCKY OJHOLO KOHTDPAIEHTA KOMITOM
APYIoro. : s

HOBKHUE MOZKe KAJaTH Cero 3HHMKEHA, ado B A0posi upo-
nécosoro samiry (exceptio), abo B goposi mossy (actio). ‘Toai mae
BiH 000BA30K, MOJATH MOTHBH A0 TaKOTO OOMEseHs, TA CyAHd
pilmae BiATAE 1O NpaBHIAM IOJNAriAHOT CHPABEAJHBOCTH JAOPOTOK0
CBOOIZHOTO OCYJoKeHdA, —

§ 49.
3acTepemeHe BiACTYNnAeHA Bij yMOBH®).

I. Ve mo puMckOMy npaBy MOIMIH KOHTPArEHTH 3aCTEPEYH
co0i B ymosi npaso pigerynnend. Cemy NPH3HAYEHIO CHYSKHIH :
lex commissoria, in diem addictio i pactum dis-
plicentiae, mo Bigrpusgam maiiBaskHilimy poaw upH Kyusi.
Aze ue enigHo B puMCEIM OP. 3araibHUX NOCTAHOB OPO Taki
32CTEPEIKeH . : 98

Ta 3a mpuBOAOM PHMCEOrO Hp. He GaY4uMO il B aBCTP. KH. 3.
0Ci6HOT0 TpAaKTATy UPO Ceil iHETHTYT, TIABKH HOOANHOKI TOCTAHOBH
mpo in diem addictio npn ymosi rynma (§§ 1083—1085),
i npuBariBy Ta JAMIm ToCepeiHY asragky upo lex commissoria
B nocranosi § 919. Haromiens niza mayra unpo pactum displi-
centiae, o6rosopesa mpm TpakTari Hpo KymHO 70 Bmogodm (§§
1080—1082 gn. 3.), He HajJexuTs MO Kpaiiniii Mipi Ao HOBHEMIO]

#) I'a. Cod. Ther. IIL 9. n. 329—340; Horten IIL 9. §§ 174—178:
Prot. Il. er. 17, 18, 78, 79, 569 (ad § 914).

Ilop. Zeiller, Comm. IIT. er. 117; Nippel, Erl. VL er. 151, 152; Wi-
niwarter, Birg. R. IV. er.8l; Unger, Syst. Il ern 567 np. 31; 568 up.
3la; Stubenrauch, Comm. II. er. 105, 106; Krainz, System II. er. 82 up.
4a, cr. 222, 223, 367; Till, Prawo pryw. IIL cr. 79, 188—190.

Bpeum Madeyski, Be~td1kungsm1ttel der Vertriige B Zeitschr. f. Notar.
1879 Nr. Schey,"Obl. verh. 1. er. 106—107. —

2



ABCTPHICKE IPABO OBIITAINIHE 347

EBeCTHI, 60 — 4K 3BiCHO — NOKH Hema BHpasHOi abo MoBYY4YOi
3afABA KYIYKY0ro, HeMa e :KaZH0l Y M0oBH (TIIBKH OAHOCTOPOHHE
npupeyeHe UPOAAKYOro), a 3 TOTO CAIAYE, IO He MOKe OyTH (e-
¢in Npo 3acTepexene BijeTynaena Big Heicraywuol
yMOBH. :
Mumo Toro Ha mijeraBi 3raZlaBAX NOCTAHOB Ta HA LiACTABI
HHIIAX NPHHATIZHAX 3ra/loK Opo ,3HeceHe ymona“ (mop. §§
932, 934 ku. 3.) i HHNMHX cHOpiAHeBHX UpHOHCIB (Up. NPO T. 3B.
npaso Bigryuny: §§ 1068 —1070 ku. 3.) momxemo npmiita 70 3a-
ranpHoi Teopui. Buxizmow Tourom cei reopni ¢ voeramosa § 919
KH. 2, . ,

§ 919 crasage npaBuno, mO KOIH CTOpoHA a60 30BCIM HE
CIIOBHAJIA YMOBH, a00 He CHNOBHHJA 11 B Bijnosiamim gaci, y Big-
NOBiiHIM MiCIH, Ta He B YMOBJeHull cmoci6, Apyra €ropoHa He
mae wupasa, :kajiate sHeceHd ymosu (Authebung des Vertrages),
TINBKH JOKJAAZHOI'O CIHOBHEHA H [OBEPHEHS E€BEHTYAJIBHOI
WEOXH. AJNe Ta caMa IDOCTAHOBA JONYCKaeé BHINEH, B LKOTPHX
CTOPOHA MOKE IKAJaTH BHECEHA, C. 1. BIACTYIJEHHA Bijj yMOBH.
Ce npaBo Mo’ke OOHpATHCH Ha OCIOHiE 3aromHill wocraHoBI (Tak
3B. 3aKOHHE NpaBo Bigcrynnens, gesetzliches Riicktritls-
recht), a6o caifyBaTH 3 BHPA3HOIO 3aCTEPEIKEHS KOHTPALEHTIB
B ymoBi (verb. ,ausdriicklicher Vorbehalt“, § 919; 1. 8s. ymoBmue
3acrepesxxene Bigerynaensd, vertragsmissiges Riickiritts-
recht). . ;

Tyt rosopumMo TiJIPKH UpPO YMOBHE 3aCTEpPelKeHée BijeTy-
I1eHd :

1) § 919 mae na oni 7. 38. lex commissoria: croponn mo-
JKYTh YMOBHTH Cfl, L0 KOJM OJHA 3 HHX HE CIOBHHTH al0 He
TOUHO CHIOBHHTB YMOBH, APYI'a MOJKE BIJCTYNIHTH, 3HAYATH, BBAKATH
yMoOBy 3a posBsizany, 3a smeceny (,Aufhebung®: §§ 919, 933,
934 gm. 3., ,Auflosung®: § 1085 ku. 3.). '

Oxmax Hema cyMuiBy, IO CTOPOHH MOMKYTb 3acrepedd Codi
IpaBO BiZCTYIJNEHS TAKOXK 3 HHIHX OPHYHH; OAHY 3 TAKHX
UPHYHH N0JAI0Th NPaBHI [OCTAHOBH NP0 3ACTEPEIREHE ATUMIOrO
kynng (8§ 1083 — 1085 kmH. 3.), aze Baaraal MO:KHa UPaBO Bij-
CTyOJieHsd BYHHHTH B4BHCHMHM Bifi AKOI-HEOyAb Oyjydoi Ta He-
OeBHOI MOl

Yepes Te sacTepemens BIACTYIIEHd BiJi YMOBH Mag HA mep-
IIHH BHJ ZAEU|0 CX0KOr0 31 3BONIRAWIEM yCAiB6EM; TIABKH
BiJ cei mogll He 3aJeKNTh CHOBHEeHE 3060BA3aHsd, ane Bij-
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cryunene. Cnosnene 3060BA3anA He € npo cebe RIYAM CUHHEHe,
a HaBiTh HAaBUAKH NpH lex commissoria MoskHA JHII TOAI BifCTy-
UATH Bil yMOBH, KOJH HE CIOBHEHO 3000BA3ami. »

3pemTor0 3acTepeseHs BIACTYNNEHA BiJ YMOBH pPiXKHHATH
cd rakox Big Bigcrynsoro (Reugeld, ra. Buecme § 47).
3acrepescene BijeTynzeHa Jae HPABO BIACTYUHTH BiJ yYMOBH
3 NeBHOI, 03HAYEHO] NPHYHHH, HAROJAH [pH BiCTYIHIM
OPHEAYTYE CTOPOHi 1paBo, 30BEiM A OBIABHO Bizicryun'm BiJ
ymosu. B nepumim Bunajky sa npapo. BiilcTyUJ€HA HE HAJEKHTH
¢4 HiAEa Bignzara, a B ApPYTiM BHOAJAKY NPaBO BifCTyNZJeHd My-
cuth OyTm HaGyre sa Bifmzarow, (o iHARIIE JOBIABHICTH BifieTy-
naesd Oyna-6 Hemoxxamsa. § 919 gu. 3. He o6iiimae TomMy mij
Ha3BOK0 ,BHPA3HOrO 3acrepeskena“ BijcrynHoro, Ta BijcryuHe
mignarae oci6mam nocranosam §§ 909—911 km. 3. llpu sia-
CTYIIHIM HE XOJAWTH O ,3HECEHE YMOBH®, TiZNBEH O B3BiJbHEHE Bij
CIIOBHEHA YMOBH 32 3alJaTOK; TOMY KOJAH YUpAaBHERHil 10 Bij-
CTYNJIEHS 3a4aB y:Ke BHKOHAHE YMOBH, He MOJKe BiJTAK 3BIIbHH-
THCH Yepes sanaary Bigerynnoro. Isarme npm ymoBHIM 3acrepe-
JKEHI0 BiJCTYNJeHA : AK sala MOAIA, A0 KOTPol NpHBA3aHEe
OpaBo BifCTYUJAE€HA, YUDABHEHA CTOPOHA MOXKE YMOBY BBAIKATH
yee 3a 3HEceHy.

2) 3acrepeskens BIJCTYIICHS BiJ YMOBH € JOZAATEOBOIO
YMOBOIO; OHO MOJXKE HACTyNHTH HE JHII OPH CANIM 3aKIO-
YeHI0 TOJOBHOI YMOBH, 8X€ TAKOXkK ONICAA B “OKpemiii yMoOBi.
Ilpu rim Tpeba mamaratu, WO roJOBHA yYMOBa MYCHTH GyTH Bee-
TAKH BAXKHO BaKJI0YEHA ; NPOTE XTO O CIIOPI0 6 BAXKHICTH YMOBH,
ceii ne BieTrymnae Bi ymMOBH. _

3acrepe:kene BiJCTYNJeHA MYCHTb HACTYUHTH ,BHPAa3HO“
(»ausdriicklicher Vorbehalt“), Ta me Bucrauae MOBYYYa 3adBa 110
mucan § 863 kH. 3., 60 KONMH-0 HEe JKajaTH BHPABHOIO 3acrepe-
sKeHd, BiiRpuIach-6n gopora aaa 7. 88. clausula rebus sic stan-
tibus, ‘mo B aBerp. sakoni He Mae 3araJbHOTO NPH3HAHA.

3) IIlo6u HacnaigkoM 3acTepe:keHs MOKHA BiICTYNHTH, Tpeda
yte 3adBH YNPABHEHOTO, IN0 X0Ye KOPHCTATH 3i CBOI'O IpaBa.
Iloxis, #o Aro0l € npHBA3aHE NpPaBO BifcTymaend, He Jinae
0TzK€ ipso iure. 3agBa ynpaBHeHoro Mo:xke GyTH 0 AHOCTOP O HHA.
Yepes Te pimeuTh cA 3acTepesKeHe BifeTyINeHA Bijl PO3BH3AHS
ymoBH 3a 060cTOpoHHEM noposyminem (contrario consensu),
60 contrarius consensus € HOBa ymMOBa, IO 3HOCHATH HACHIJIKH
nonepexnol ymosm ex tunc.
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VupaBeenmii Mo0Ke OJHAK 3aJHIINTH 3PeanizoBAHE CBOIO
npasa, Ta Xou 3ailiia mOAlA, WO Jae iHowmy npaso Bigerynmra,
BiH He BifcTynae, ane IKajAaé BHKOHAHA YMOBH I €BEHTyaJbHOI
BHHATOPOAH MEoAH no muean § 919 ku. 8. Bl,uc'rynneue Bij{ yMoBH
€ HOro UpaBoOM, HE 000BA3ROM.

4) Ilpa lex commissoria moKHA BiflcTynuTH BiZ ymoBH, Ges
OlJIAAY Ha ce, 9H JAPYIAil KOHTPATEHT HEe Mil COOBHATH 3060BA3aHA
3 BIACHOI BHHM, YH 3 NPHOAAKY.

5) Bpemrti sacrepeskene BijCTymieHd Bifi yMOBH Moske Gyt
nopue a6o uwacrroBe (teilweises Riicktrittsrecht), B mipy cero,
gm XTOCh 3acTepirae co6i mpaso, BigerynurH Bij Lizol ymosm, 4@
aum Bij Toi vacTHHH, fKa He 0yJa CIOBHEHA.

II. Hacysae ca nmurame, dri € npasni HacHifEs Bifcrynnens
Bifi ymoBH. 3akom He pimae Horo expressis verbis, TOMY MYCHMO
myKaTH aHanboriuux noeranos. Crpivaemo ix B rpakrari npo
npaso Bigryny (das Wiederkaufsrecht, §§ 1068 —1069 ka. 3.).

IlpaBuno. ecrs, mo mpaBHi HACHIJAKH HE HACTYNAHTh ipso
iure, 3HauHTH, 10 3HECEHe YMOBH He caigye B piuesiii, axe
B obnitanmiimii goposi. Uepes Bijeryniene moBerae 060BI30K
000X cTOpiH, 3BePHYTH BCHO, IO OZEp:KaJ@ 3 YMOBH, cum omni
causa. Caigye exoHoMiyHe BHDIBHAHE, a0u JOBECTH ZI0 TAKOIO €KO-
HOMIYHOTO CTaHy, ARMiH ieTHYBaB NepPBiCHO nepej MNOYHHOM CIOB-
HEHs 31 CTOPOHH OXHOrO a60 Apyroro komrparenta. Orce upaBep-
HEHE 70 IepPBICHOr0 CTaHy OAHAK THM 3aMiTHE, N0 B3AIMHI A0XONH
3 OfiHOI i 3 ApYroi CTOPOHH BHOCATH Cs, Il HE € IPEAMETOM 3BO-
poTy ; AOXOAH, dKi mo6pana OJHA CTOPOHA 3 OJEPIKAHOI YHHHTEOH,
HOKPUBAIOTE €4 J0X07aMui, AKi noépana apyra cropoma (arg. s §§
1068, 1085 kH. 3.).

Bupouim noapi6ni Hacaigrm npaBHi 0CyAKYyWOTH eg unieas
THX OpaBmnj, AKI HaBejeHo npH oABivanpHOCTH 3a xXm6E ([
er. 186 — 191). Ilpu oapivassHoeTH 3a Xubu Hacryuae mo
mucan § 932 KH. 3. ,3HECeHE yMOBH®, KOTpe mI0-A0 CYTH He pPix-
HHTH CA HIYEM Biff TOro ,3HeceHs yMoBH“, npo ske sragye § 919
KH. 3. PlsRBHIA Jum ToTa, 10 UPH OABIYAJBHOCTH 32 XHOH € 3a-
KOHHE [IPABO Bmcryn.nerm KOJH TyT MaEMO Ha ONI yMOBHE IpaBO
BiZICTYIIEH .

Tori mpaBmi Bacnifks pizKHATE ¢4 OT#e Bifj HACAIARIB P 0 3-
BABYWHYOro yceniBa:

a) Pendente condicione npasne BijHOmeHe KOHTpAremTiB Ha
niierasi posBAsyIOYOro yeniBg € Take came, 9K MisK NOBipHHEOM
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a moBipHEYEM CyGETHTYTOM UPH T. 3B, MOBIDHHYIM UiZCTABJEHIO ;
T0My eaijyé 3 TOro o0MelkeHe NpaBHOI coepH. IHakmie KOIW OAHH
3 KOHTpareHTiB sacrepir co6i mpaso sigerynurn Bif ymosu. llokn
He salimja NpHYHHA /0 Bijcryniend, He . Mo:ke Oyrm Geciam 1po
o0MesKeHe OpPaBHOI C®HEPH ROEfpPAreHTiB, OHM B CBOili NpaBHili
PO3NOPAAEMOCTH HIYBM He cOWHEHi, 60 HemMa Hiakol mizeTasd Ao
OrpaHAYeH .

6) Koau posBasyioge ycniBeé CHOBHHTH €A, HACTYIAE 3BOPOT
TOro, IO Of€p:KaB AOTHYHHH KOHTPArEHT, €X nNunc, a HaBOAKH
3HEeCeH6 YMOBH UpH BiACTYIIEHIO Alnae ex tune, amm 8 TuM, 10
AOXOAH 3 OZEPIKAHUX YHHHTHG NOKPUBAIOTH CH. 3PEmMTO0 qpu Big-
CTYNJIGHIO BiJI YMOBH HEMa HaBiTH 3 OrJAAJy HA4 HEJABHIKUMOCTH
piuesnx Hacaifkis, 0o sicryusene He paiiae Hikoau ipso iure,
TA EBEHTYaJpHHII BBOPOT HCABHIKEMOCTHI BifdyBae cd B o6aira-
LuiiHiil 710p031 — HAKOJH OPH PO3BA3YIOYIM YCJAIBI, MO € BIH-
caHe Jl0 T'PYHTOBHX KHHI, AIIA€ CHOBHEHE ipso iure, 6es moce-
pPeAHEUTBA 3000BA3AHOT0. ——

3 Toro eaijye, mO B3aCTEPEREHA BIZCTYHOHTH BiJ yMOBH HE
MOKHQ BBAMCATH AK YMOBY, 3aRJIOYEHY 0iJ PO3BA3YICUHM YCIiBen,
xi6a-61 cTOpoBH XOTimAH a priori TAKEX HACTIAKIB, ad0 mOAIGHI
HACAIfKM OyXH JNs NEBHAX BHOAJRIB IepeiBUJKEHI B 3aKOHI (4K
up. opu in diem addictio: § 1084 rm. 8.). — '

Konu npuiine 1o 3seceHd ymosHm 49epes OJHOCTOPOHHY 3a:BY
YUPABHEHOTO, TO. UPEACTABAAE CA OHO 3 NPABHOTO (ORKYy SK HOBE
obxiranmiiHe BijHOmEHs, Mo ciAigye 3 3axoHa. (e BigHOmeHe
6. 000CTOPOHHE, TOMYy NPHMIHIKOTE CA 710 HHOI'O 3ara’bHi Upa-
BAXA 060CTOPOHHHX YMOB.

I1L. Big sacrepeskens pigerynaTu Big ymosn rpeba BigpiskuuTs
T.38. 3aCTEpPEMEHE NJATHOCTH Nixoro gosry (clausula
cassatoria, cassatorische oder irritatorische Clausel). Orea gnapayns
fiae BipHTeNeBH NPaBO, KOAH JOBKHUE HE CHOBHHTH XO0Y-0H OJHOI
PATH B 03HAYGHIM pEYEHIH, BBASKATH I[iZdil JOBr 3a nAATHAI i xa-
AaTA ceilyac 3anAaTH I[INOT0 ZI0BIY Ha pas. PiskHuna € Taka:

IIpu lex commissoria xonmT 0 3HeceHe Wixoi ymosua,
CIE ymMoBa He OyJa BHRORaHA, abo HeTouHo BukoHana. lIpu 3acre-
PEKEeHI0 [JAATHOCTH IIJAOr0 JOBLY HE XOAHTH 30BCIM O 3HECEHE
_YMOBH, aJ€ KOJH JOBKHAK OAHOI paTH HE COJIATATH HA 9Yac, 80-
OoBAsaHe crae Ha pas naarHe B ninoctTn Ilpore sacrepe-
WKEHE BIJCTYNIEHA Mae CBOK NPAKTHYHY CTiliHICTH TiZNBKH OpH
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060CTOPOHHAX YyMOBAX, HAKOJH B3ACTEPEIKEHE MJATHOCTH UiJOro
ZIOBI'y BHCTYIIA6 TAKOK NOPH OAHOCTOPOHHHX YMOBAX Hp, HpH II0-
3uYIl. .

Posymire ymos¥).
§ 50.

[lo6n ocypmrn mnpasey pAalzerocAraiers ymos, Tpeb6a mepen
BCIM 3pO03ymirn ix smicr. 3aransni BEa3iBEH IpO ce, AK PoO-
3ymiTa ymosu, mozarors §§ 914, 915 kn. a.

3posymine yMOBH € B HepHmIOMY paAjl piYHI0 CTOPiH, a KOJH
npHize 70 mporecy, piunio cyaui. YMoBa, ce — Tak-0H CKa3aTH —
lex privata paa cropin, oru Ma0Th ¢4 11 NOBHAYBATH, HEMOB-OH
sarouoy. [llo ckasano B ymosi, Mae 060BA3YIUY CHAY AJdA CTODIiH.
Tomy i upHpoZHO, MO 3PO3YMiHE yMOBH ONHpPAE ¢ Ha MORIGHEX
npaBEJax, AE PO3yMiHE 3aKOHIB,

Bignazae rizpkn MoskAHBiCcTE ABTEHTHYHOI iHTepmperauni mo
muean § S KH. 3., 4 BOPOYIM TI0JOBHOK OCHOBOIO AJA 3PO3YyMiHA
YMOBH € BEasiBra, nojama § 6 ku. 3. Ca nocramosa He € ofHaue
000BA3YI0Y0I0 HOPMOW, Ta HE yCe BHCTAYAE HORIMKATHCH HA CIO
HOCTaHOBY, 60 it 0BA flaé TiNBKH 3arajlbHi BEA3iBEH, a camMa
iarepuperanug ,He € sHaHeM, aze mrykop* (Pfaff-Hofmann:
»Die Auslegung ist keine Kunde, sondern eine Kunst*),

lligeraBoro inrepnperamui yMoBH HE € BOAA KOHTDAIEHTIB,
ane ix saasaens. lETepunperalnmsa sadBieds MyCaTh 0yTH
rpamarngHa i Apoliyna. I'pamaruuna posbupae sEHaviHe MOOAHHOKHX
caiB i MOOAEHOEMX peveHb; AboTigna 7obauye Opraniumoi 3BA3H
B Iinii Iaa;mi.

*) I's. Cod. Ther. IIL 2. n. 171—179; Horten IIL 1. §§ 85—88;
Martini III. 1. §§ 45, 46; Pax. km. 3. IIL §§ 45, 46; Prot. IL cr 22, 23

ITop. Zeiller, Comm. IIL. er. 104—110; Nippel, Erl. VI. cr 139—
144; Winiwarter, Birg. R. IV. er. 74—77; Ellinger, Handbuch ecr. 416,
417: Stubenrauch, Comm. IL er. 99, 100; Krainz, System IL er. 299,
300; Hasenohrl, Obl. R. I. ecr. 686—690; Till, Prawo pryw. IIL ‘cr
1583—162; Schuster v. Bonnott, Grundriss cr. 22.

Bpemri: Pininski, Thathestand des Sachbesitzerwerbes II. er. 3501 g,
Pfersche, Irrthumslehre, cr. 102—105.

Axerp. npano obaifarntiine. 46
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Hagits apansoria (§7 gn. 3.) gae nigeraBy 7o noscHens
3a4B, 3aKJI0YEHHAX B yMOBi. A Bpemti HAJEKHTH 3BEPTATH YBAry
Ha ,TOPHPOAHI mpaBuiaa 060poTy”, UPO AKI 3rajgyBaHO y:Ke B TPAK-
TaTi mpo eyenmineHy oaBiwazemicrs (er. 145—147). —

§ 914 i, . mae me orpemy BKasiBRy, M0 3aABIEHA BOJ]
KonTparentis Tpeba in dubio Tar posymirs, abu me Gyno miakol
eyuepeYHoCTH, i mO6H yMOBa 3Maraja [0 AEHXCh BHCAIZiB. Panme
HAJIEXKHTH TOMY OpPHIYCKATH, IO 3afBJeHe BOJAI CTOpIH mpejcTas-
Jf6 CA CHPAaBAl AK BajKHA YMOBA, HiK fAK 3adBJ]eHe Ges minm, Ges
HACHIARY.

Kpim mex saranpHux npasua nopae § 915 km. 3. ociéui Bra-
isku. Ocp omH:

llpn 6esannarnux ymorax rpeba in dubio npunycxarn,
mo 060BA3aHUI NPUHAB HA cefe MeBM Hii TATap, MeRMHAN 060-
BA30K : semper in dubiis benigniora praeferenda sunt.

Ilpg BigDAATHEX yMOBAX BCAKY HEKODPHCTH, AKA CAIAYE
8 HEACHHX a00 ABOBHAYHHX CHiB, NOHOCHTH CAM 3aABASIOUHIL, i TO
0es oraapy ma ce, YH BiH TAKAMH BHCJIOBAMH HOCAYTYBAB CA 3i
8106u (dolus), wm Baarani 8 BaacHol nposmmm (culpa), 4u HABITH
6e3 mpoBmHU.

B) OpgHocTOpoBEHI nmprpedeHs.
§ 51.
3arasbHi 3amiTku®).

I. Tlo nonara Ko:xz0ro 2060BA3aHA Tpe6a — AK 3BiCHO —
o HaiiMeHIle ABOX 0CiG: ofHA € BipHTezeM, ADYra JOBKHHEOM.
Azne omm He mOTPedyIOTH BHCTYHATH y#e 3 camMoro NoYHAY
3000BA3aHA #K 1I€BHO O3HAYeHl ocodm, Ta BHCTA4Ya6, L0 J0-

¥) I'm. Cod. Ther. IIL. 1. n. 5, 6, 87, 88, 92; Prot. IL. er. b.

Tlop. Zeiller, Comm. III. er. 9; Kirchstetter, Comm. er. 439, 684;
Burckhard, Syst. 1L er. 406—414: Krainz, Syst. IL er. 94 # f.; Hasen-
thrl, Obl. R. II. er. 1—4; Till, Prawo pryw. IIL er. 194—200,

Kpiu cero: Siegel, Das Versprechen als Verpflichtungsgrund (1873);
Hofmann, Entstehungsgriinde der Obligationen (1874); Unger, Das Yer-
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THYHE 3000BA3aHE 0726 CAMO €MOCI0 03HAYCHA OZHOT 3 HUX Y CBOIM
amicri. Ce mosxe ekJacThH €A Tag, WO 0C06a /IOBKHAEA 3 CAMOTO
nouYnHy 3BicHa, a ocofa BipETeNd O03HAYHTH ¢ Ha GyJyde depes
ARyCh NpaBHY 104110, JI0B/KHHE 3aABAAE OZHOCTOPOHHO, WO XOYE
OyTa odaiTanmiino 3BssaBmii, X04 NOKH-I0 HeMa BipuTens; aie
HOro 3adBa HE € BHCKa3aHAa Y Birep, TIABKN B Hil caMii
Aodagyemo. X10 Mae OyTum Bipmrenem, 6o nogae cuocid, micad
AKOr0 MOXKHA O3BaumtH ocoby OGyaydoro sipureans. Odbaira-
nmifHe vinculum me moBeraé TYT OAHAK 3a SrOZOI0 BipHTENd HA
IpAPEYCHE JOBIKHHKA, aJeé OJHOCTOPOHHO HA caMy 3aiBy HOBK-
HHKa 0e3 ywacrw sipurend. Take obairaumiine Aino npasHe 3BicHe
B HAYNI OiJl Ba3BOI0 OZHOCTOPOHHOTO mpHpevens (ein-
seitiges Versprechen).

OpgBocTOopoOBHEe NpApPEYEHE CE 3a9Ba JOBKHAKA,
mo noaae amicr o6Airanuiinoro o6oBaAsry 6es cuis-
ydyaeTu Bipurexs. .

Jo eymn OJHOCTODOHHOTO HPHPEYEHA HAJEKATH TOMY OTCL
MOMEHTH

1) Ilpn oanoCTOpOHHIM NPHPEYEHIO XOAHTH O OCHOBAHE
3o6oBasana B npassim poayminio (obligatio). Ilpore Tpeda Bin
HBOTO BiADIKHHTH HHIII OJHOCTODOHHI BafABJeHS, IO HAJEMKATH
TAKOMXK [0 OFHOCTOPOHHHX JiJM NPABHHX, ajJe He MAIOTh OPH3HA-
4eH#, CTBOPHTH HOBE 3060BA3aHE, C. I. HOBE OOAITalHiiHE Biji-
HOIIEHE.

2) Bo6oBA3aEe MOBCTAE TYT OJHOCTOPOHHO, Yepes O A HOCTO-
POHHY 3aAaBY JOBXHHEKA, JOBXKHHK € 3BASAHHI CAMOI0 3a-
AB0I0, B XBHJH, KOJH INe BipuTeJd HEMa i Xovya HOro me Hema.
Tomy o6ear ioro 060BA3KY 3aJe:KHTh BHEJIOYHO BiJ ii0ro 3adBH.
Bin € cBoim Baacuum exoBom seasanmit (Gebundenbeit an’s
Wort) i o crinsko 3Basanumii, ax cam 3asgvuB. Biu e a3pasanmii, me
3aKH HaHINOB CA BipHTENb.

3) OpHocropoHHa 3adABa J|OBJKHHKA MYyCHTH B CBOIM smicti

BHDa3H(O HDOJZaBaTH, XTO i cepej, AKHX 00CTaBHH MOK e
6yrn Bipurenem Bipurens moxke OyTH 03HAYEHHH TOYHO

sprechen als Verpflichtungsgrund 8 Griitnhuta Zeitschr.l er.357—374; Unger
B Krit, Vierteljahresschr. XVIL ¢r. 112—115; Pernice 8 Zeitschr. f. Hand. R-
XX. cr. 288—298; Stobbe, Handb. des deutschén Priv. R. IIL® er. 173—186;
Liidinghausen, Die bindende Kraft des einseitigen Versprechens (1889).
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(persona certa), a6o wepes aryer npaBHY mozgiw (persona in-
certa), Bmpouim maze:kats TYT 00a BHUAAEH, YH OZHOCTOPOHHE
IpHpedYeHe Mae CTAHOBHTH TiNBRA HiATOTOBHHN AKT 0 BAKIYEHHA
YMOBH, YA Maé OHO 30BCIM caMoCTifiHe 3mavine i HABITH
3a NPHCTYOJEHEM BipHTeNd He XaparTepuaye ¢ AK yMOBa (1O
CI0 DIKHHLIO HisHIie).

4) Tar sk 3000BA3AHE MOBCTAE YIKE dYepPed OAHOCTOPOHHY
3aABY HOBJKHHKA, TaK 1 3M1CT NPHHATOrO 8060BASHHA i O CiGHI
Hacaigknr upassi (nth. me Tori macaipem, ARl B:Ke O 3aKOHY
CAIAYIOTH 3 OJHOCTOPOHHOIO NPHPEYEHA) OCYASKYIOTH €A WiCAH
3asBH JIOBJKHHEA; 3I0AA BipHTEJs HA TOTY 3aiBY NOTpiOHA € JHII
A0 3aKJAI0Y€HS yMOBH, 2 He 7|0 OPABHOI CHAH OJAHOCTOPOH-
HOTO NpPHpEYEeH4.

II. Pmmcke np. BEXOARAO 3 3acaju, 1o A0 NOBCTAHA 3060-
BA3aHA KOHEYHa 3rofia 000X KORTPAreHTis, Ta yBech 060poT npas-
HEl CTOAB Ha 3000BA3aHAX 3 YMOBH; TOMY pHMCKE Op. He HpH-
3HABAJIO OJIHOCTOPOHHOMY NPHpPEYeHI0 000Ba3y040] enan. leraysann
TiZBKH — #K CTBepPJRYé¢ NaHyHYa TEOPHA — /Ba BHIMEE: polli-
citatio it votum, ne s oraany ma my6anune A06po, abo 3 pexnirilignx
3raAAiB 060BABYBAJNO OJHOCTOPOHHE TPHPEUECHE.

Imagme ecrapo-mimenxe np., mwo y coim npassim o6opori
Buuserano nomare ,Gebundenheit an’s Wort“, korporo maeaiakn
Oynu B peakEx Bunajkax nmpusHami. He moxx Bupasai ckasars,
0 CTapo-HiMenre mp. eTaHyNo CHBIOMO Ha 20BCiM BigmMinHIM
CTAHOBHCKY BiJl PHMCEOIO 0p., 60 Tam il TyT rOJOBHOIO NiZCTABOIO
obaitanuiinoro 060pOTY JIMIMHINCH BCE-TAKH YMOBH, aie B CTAapo-
HIMEURIM Op. BECTYNAOTh y HepBe OJHOCTOPOHHI NpHPedeHs HK
' OPHYHHA NOBCTAHA 3000BA3aHb, X0Y AANEKO BiZ TOro, abH Majn
3araJbHe NPHSHAHE.

V noscrozmim np. npuEAzOocs puMcKe upasuno: ex nuda
pollicitatione actio non nascitur. 3 mimenkoro np. npunsTo TineRH
060BA3YI0YY CHAY 0DEPTH, EPIM CEr0 y38aHO UOAERYAH OAHOCTO-
pOBHE mpupeyeHe 3 T. 3B. ouosicTeu (Auslobung), a maaro oGopor
CyCUiNBHUI UPHHAB T. 3B. UAUEPH HA JepwkETENs ii HA NpHUOpY-
gene (Inhaber- und Ordrepapiere), mo Takosx oumpawTs ca Ha
060BA3YI0Yill CHAT OIHOCTOPOHHOrO HPHPEYEHS,

3a NOBCIOABHM IPABOM HilNAW HOBITHI 3aKOHOAATCTBA. Kajen
SaKOH HE NpPHBHAE BaraJbHO 0060BA3YIY0I CHIAM OJHOCTOPOHHHX
UpHPEeYeHb, JHII B MEBHIM obmesxkenin o6emi 060BaAsyiouy cuay
0®€epTH, a BIATAR JHI pedrki BRiMEN, Bsaraal BEMarae i HuH!
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GesneunicTs obopory, abu obairanmiine vinculum macrynano 3B u-
YaiHO TiABRE B J0posi mpmHATA 3i cTOpoHE BipHTEN,

Tag i aserp. np. B camiii ku. 3. He erpivaemo Hirge ociéHoi
8TaZIkH PO OAHOCTOPOHHI IpHpeYeHd, TiNbEH UpusHAHE 060BABY-
104901 cnam oweprn. Hapite npo 1. 38. onosicrky mema ociémoi
NOCTAHOBH, & LPO NANEPH HA JEPKHTeNd I Ha UPHUOPYYEHE HEMA
OEpeMO0ro TpakTary.

Mumo Toro memMa cymHIBY, 10 HAINl 3a8KOH NPH3HAE 000BI3Y-
1049y CHIY OAHOCTOPOHHHX HpPHpPEYeHs, X04Ya B OOGMEIKEHIM O00eMmi.

Ilepep Beim aBerp. KH. 3. BHXOAWTH i3 TOrO, 10 YMOBA HE €
HIYAM HHITEM, SK NPUHATEM upupedenem i B § 861 nojgae y seryni
NOHATE NpHPEYeHs, Ta J0NepBa J0 HBOTO HABA3YE UOHATE YMOBH.
»XTO 328BNHE, 0 X0Ye HAa KOPOCH IEPEHECTH CBOE NPAaBo, €. T.
o HOMY X04€ Ha I[0Ch NPH3BOAHTH, IOCH JATH, AAS HBOIO IOCH
3pobutn a60 3aja8 HBOTO IOCH BANHIINTH, YHHHTH NPHpPEYEHE® ; —
ce BHXiZHA TOYRA HAmMOro saroHa. [Ipore HOHATE 0AHOCTOPOHHOTO
OpupeyYeHa aserp. npasy godpe spicEe. Ta B jearkux Bumajgrax
IPHBHAE ABCTP. NP. OAHOCTOPOHHOMY IPHPEUYCHI0 000BAZYIOYY CHIY,
60 nmpu Hapaal maz musimEnM § 861 3BepHyB B Komminamuimii
romicni Zeiller ysary Ha 3anuTané HH3IIO-aBCTPHICKOTO amensd-
HHHHOrO CyAy, 4OMYy B DPOGKTI HEMA SrajKH PO OJHOCTOPOHHE
npupedYeHe, Ta BIANOBIB Ha ce, 10 0Ci6HA BEHPA3HA IOCTAHOBA € 0
CTIZBKY BIHIIHA, 0 CKINBKO CHM HHTAHEM 3aliMae cd AK pas eri-
ayrouwii § (musimunii § 862 km. 3.), KoTpHEI NpH3HAE 060BA3YOYY
cany ooepru. Orke me Moxe OyTH CYMHIBY, 1[0 aBCTP. HPABO
upussae in thesi ogmocTopoHHE NpPHPEYEHE UPHYHHOW [OBCTAHA
3000BA3aHb, T4 M0 I'OJOBHAM J0KAB0M GEr0 € O0DEPTA.

Vixe B Tpartari npo ymosu 6yno 3asHaueso, mo 0®depra &
O/IHOCTOPOHHAM NIPHPEYEHEM ; KPIM €ero jorasaHo, mo Taki mpu-
peYeHs BHCTYNAIOTH TAKOMK OpPH meperopsi, NpH yCTaBJIEHIO aBTO-
maris, npu 7. 38. negotia claudicantia, it npu rymmEi g0 BHOZOGH.

Yei Tori BEDAARE CTOATH OZHAYE B TICHIH 3BASH 3 BARIIO-
YeHeM 6y yuol yMOBH, € UPOTE ARTAMH, HiAr0OTOBAAWOYHMA
sarioyene ymosu. MEMO TOI 3aBuCHMOCTH 060BA3YHYA CHJIA OFHO-
CTODOHHHX NDHPEYEHh He JacTh CA NOACHATH i3 060BAZYHY0I CHIH
‘CHIH YMOBE, AE ce 3MaraioTh JOKA3ATH YHCAEHH] poMamicTa, axe
— 3K BHRasaB Siegel — 13 cBoel nETOMOI cHAW, EOTPY 3aKOH
upH3HAE 100iY 060BABYI0UOI CHIH YMOBH, Ta BCE-TAKH HE MiANATac
HISKOMY CyMHIBOBH, N[0 IPH TARAX OJHOCTOPOHHHX [PHPEYEHAX
I'OJIOBHA BAra sBepHEHa Ha OyAy4Hil aRT 3aKAKYCHA yMOBH, il TOMY
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NpaBHa CHJAA OJHOCTODOHHOIO LpHpeYEeHsa He DOKE TYT GyTH TAKA
cama, AK OPH yMOBAaX ; CHJA TOTA JaleK( MEHIIA Ta 4aCOoBO 38HAYHO
OrpaHuYeHa. 3 OrIANy Ha ce AOCHTH NOKJAHEATH ¢A HA [pPaBHIA,
AK1 N0ZaHO UOBHCINE PH OPEPTAX, 31J. HA JOTHYHHX MiCLAX TpaK-
TATY NP0 YMOBH. .

Ane aBerp. mp. 3HAE TAROK CAMOCTiHHI OfHOCTOPORHI
npupevens. OHu CTaHOBIATH ZPYry rpyly, KOTPa XapaKTepH3ye
GA THM, 10 8 OAHOCTOPOHHOIO 3afBOI0 IIOBCTAE ceifyac 000BAZOK,
BHKOHATH 3000BA3aHE, HAKONH TLABKH 3aiile OTCA OpaBHA HOAid,
Bij AKO1 B3ane:kHTh BHKOHaHe. (JIHOCTODOHHE TNpHpEYEHE HE
IIPAPOTOBYE TYT BaKNIOUEHA YMOBH, ale JAiNa€ HEMOB 3aKJI0YEHA
ymoBa 3 TOW0 piXKHANE, 0[0 NpPaBHI HACAIAKH HACTYOAKTh
BIIOBHI Ge3 cmiB’ywacrn sipnrens. Taki ogHOCTOPOHHI UpHpedens
MAaTh 000BA3YI0OYY CHIYy Ha piBHI 3 ymMoBamu.

Tyr nanemxare B aBerp. np. 1. 38. onosicrrr (Auslobungen),
i sasBH B Damepax Ha AepskpTenn Ta Ha upmoopydene (Inhaber-
und Ordrepapiere).

§ 52.
OnosicTka™).

I. Onosicerra (Auslobung) — ce npuawzaue npupe-
YeHE HArOpoOjAH 34 BUKOHAHE AKO0ICh YHHHTBH O H.

1) Onopicrka MycmTh HACTYNHTH UPHJIIOAHO, 3HAYHTD,
MYCHTH 3BEpPTAaTH ¢4 a60 B3ara’bHO 240 nyOGAuEH, 460 A0 BHAYHIH-

*) Ilop. Stubenrauch, Comm. IL er. 6, 7; Kirchstetter, Comm.
er. 442, 443; Krainz, Syst. IT. er. 54, 55; Hasenohrl, ObL R.IL er. 5—17;
Till, Prawo pryw. III. er. 196—200; Schuster v. Bonnott, er. 17.

Bpemri: Thering, Schadenersatz bei nichtigen Vertriigen, 8 Jahrb. f.
Dogm. IV. er. 93 # 5.; Koeppen, Der obl. Vertrag unter Abwesenden, ibid.
XI. er. 362 it p.; Regelsberger, Civ. Erorter. (1868) er. 196—227; Exner
B Krit. Vierteljahresschr. XI (1869) er. 337—361;: Siegel, Versprechen als Ver-
pflichtungsgrund, er. 91 i x.; Unger, Das Versprechen als Verpflichtungsgrund,
& Griinhuta Zeitschr. I. cr. 369 i g.; Hofmann, Entstehungsgriinde der Obl.
er. 38 i g; Pernice, B Zeitschr. f. Hand. R. XX. er. 2901—297; Stobbe,
Handb. des deutschen Pr. R. IIL.3 er. 176—180; Oertel, Die Lehre von der
Auslobung (1895),
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oro Kpy:KEa JOAuii 3 3a3HBOM BHEOHAHA AKOICH 6An3me 03HA-
genol unuutsén'). XoAuTs o ce, abu cuoci6 onosimens 6yB Taruii,
mo6 Baaraxl my6amEa MOTJa JerKo JOBiZAaTHCH PO ONOBiCTEY,
x0ua in concrelo me BuMaraeé eg, abm mPo Te MOMIE Ai3HATH cd
AE Pa3 TOTi KPYTH, MO € y BHKOHAHIO ¢el YHHHTHOH GesmocepesHo
iHTepecosani?),

2) Haropopa noasrae ssuuaitio B rpomax, aze moxe Gyrn
TAKO0X HHIIOK DiYHIO IIPaBHOI 060poTy.

3) Ilo-go umnETEOM, 3a AKYy UPHPEYEHO HATOPOAY, TO OHA
mifadrae 3ara’lbHHEM ODaBHIAM PO obniranuiiny 9u-
HATHOY; M. WM. MycuTh a60 Aaa J0B:KHHEKa a6o ans BipnTens,
a00 774 CyCHiNBHOCTH UPEACTABIATH HRHNCH opasHHl iHTE-
pec?), ra me moxe 6yrm contra bonos mores.

4) 3pemrTor mMyenTs 3axoanTH 06AiTagmiine vinculum
iuris, 3HA9ATH, UPHPEYEHE HATOPOAH Mycnrh GyTH BafBIEHE Ce-
piiosHO B Tilf ninm, abm cEM aKTOM B3gTH HAa cebe OOMITaluiiRmii
o060BA30k. Jle npupikaroumii HATAAAHO He XOTiB GpaTh Ha cele Ta-
KOr0 060BA3KY, OMOBicTEa He MoxKe MATH 060BAaywouoi cmant),

II. Vaxe y pumekim oGopori npasmim 6yxna onosicTka B yuu-
Banio. Oxmave He Bmpnmaza 3 mei actio, Ta XT0 foKOHAB 03HAYEHO]
YHHHTEOH, HE Ml NO3HBATH O 3aUJATy HATOPOAH, 60 pHMCEe mp.
8HAJ0 TINBKH YMOBY JKepeNoM NOBCTaHA 3060BA3aHb, 4 HE NPHIHA-
BaJIO TOI CHAH OJHOCTOPOHHOMY npmpeuenio. Omosicrka yaepsxy-
BaJach TINBKH CHJIOK 3BHYAEBOIO NpaBa,

IlonAre 060BA3Y10901 CHAN ONOBICTEH BHIJERANO JomepBa
IpaBo Crapo-HiMenke, a 3a HEM MIILIO TAKOXK NPaBO MOBCIOLHE.
3 HOBITHHX 3aKOHOJATCTB NPHBHAE ONOBICTHY 3a OZHOCGTOPOHHE
IPHPEYEHE BHPA3HO KOJGKC OpYCKuil i HoBa KH. 3. Ana Himeyunnn;
BCIO/IH O/iHAR NPH3HAHA 6€CTh i 060BA3YH0Ya CHIA.

') Ip. Oroxomene maropofu 8a Hanmcane HAMIINMIOi HOBEABEW, B moxenmif
YacoUMeH TOTO Micua, e MPOMITEHT Memkac; af0 OTOXOWEHE HATOPOIM 8a mail-
JiMmy posBifRy UPaBEWIy NEBHOro Buicry, Ha BugmiM Miemm B GyjuHKY yHiBep-
CHTETCRIM,

?) Ilp. npupedene HArOpogm J&A TOrO, XTO 3a00yae mepuly BOpORY HymIRY
na iifni, Koan Biliua Befge on B YymiM Epaw,

%) Ulp. Bamua € onosierka uONINHAHOr0 ypajy mPO WATOpOXY 38 BMRPHTE
8I0YRHIA; ade Hecriiiie € mp. OrOXOMEHs HATOPOAW B8 yYAcTh B MOXOPOHI cAMO-
yGiftgs.

¢} Iporé mema 3000BA3AHA 8 ONOBICTOR B UiAAX peRIAMI.
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Tinpkn HeMa Misk THCEMEHHUKAMHE 3UOJH IO-XO0 IiZCTABH, HA
ARiii 0OCHOBye€ch Tora cHAa ouopierknm. B ciit mipi iermyrors aBi
reopui, reopusa ymorn (Vertragstheorie, oder Theorie der Vertrags-
offerte), it reopnma noximaranul adéo OAHOCTOPOHHOIO HPHPEYEHS
(Pollicitationstheorie oder Theorie des einseitigen Versprechens).

Teopnsa ymosn BHXOAHTE i3 TOro, U0 OMOBICTEA € TiNBKH
0®epTOo, KOTpa HiAroToBAfE 3akawYeHe Gyayduol ymosu. Ocra-
TOUHE BaKJI0YEHE YMOBH HACTYNAE 9Yepes HPHHATE 31 CTOPOHH
TOTO, XTO CHOBHATL Kajavy unHuThOy. Tonty maiiBasuiiima sagaua
cei Teopmi JoKasaTH, AKHH AKT CTAHOBATH NPHHATE, a TOJOBHO,
AK DOTOAHTH HOHATE HPHHATA O®EPTH 3 TOO HOPMOK 3BHIAEBOLO
npasa, 1o npuiimapygnii (Bipureas) He nHOTpedye BHATH UPO ONO-
BICTKY, a MHMO TOro HaGyBae HPaBo 0 HAUOPOJH.

Azxe pocn He yAaz0 €A OHCHMEHHORAM AR CJi N0SCHHTH
THX NHTAHb 1 TOMY TeOpHA yMOBH HE B CHAI HNOHCHATH 000BA3Y-

-

10401 CHJIH OMOBICTEH ¥ BijHOBiCTH yCIM BHNOrayM NpaBHOrO 060-
pory.

Ce moskHA CRA3aTP JHII O TeOpHI HOAIMHTALHI, O
BBAJKA6 ONOBICTEY AK OJAHOCTOPOHHE HpHpEYEHE KOTPE
cefiyac 3060BA3y6 3aABNAI0Y0r0, (€3 OrNAJly HA eBEHTYyaJbHE NpH-
HAT6 i Gea orasAjy Ha ce, 9i YUHATEOY BHKOHAHO B BijoMocTH 4H
6es BiZJoMOCTH TPO OMOBIiCTEY.

III. Aserp. up. ysHae — sK 3BICHO — O®EPTY 3a OJHOCTO-
pPOHHE HPUPEYEHE, NPOTE B ABCTP. IP. MOKE XOJUTH JHII O Te,
YH ONOBiCTEA € 3BHYANHOW oseproro, mo (micas § H1 11) maxe-
SKHTH /10 OEpIOi TpynHd OAHOCTODOHHHX NPHPEYEHb, YH € CaMo-
CTillHAM OHOCTODOHHHM TDHDEYEHEM, fAKE HAJCIKNTH A0 APYroi
rpyns.

Ilepen Beim Tpeda opmak samitur, mo aserp. KW, 3. Hi Ha
O/iBiM MiCIH He 3raZlyé Npo ONOBICTKY, a BCE-TAKH ONOBICTKA Mae
il B aBeTp. AepiKaBi — Tak-GH CKAa3aTH — nPaBo IOPOKAHBCTBA.
Osa mae 8a €060 mpaBHmit 060POT, KOTPHIi HEX HEPA3 HOCAYTY-
6Cb; Mae 3a 06010 10 kpaiwiii Mipi nocramoBy § 862 km, 3,
KOTPA UPH3HAE 0GOBASYHYY CHAY O®EPTH, TAa X04 OH HE NpH3HATH
il 3a owepry, T0 BCE-TAKH Mae HA HepmIHil MOIJHJ AEmO CX0IKOro
8 02eprow, i ToMy mo amaaborfii 3 § 862 rpeba-6u il npmsmarn
060BA3yI09y CHIY. A

Ane cama amanboris 3 § 862 He mouke HaM BigKpHTH HpaBHOI
CyTH OnOBicTEW B Hinim ceirai. llepep Beim pevenni § 862 kn. 3.
He JajyTh Ci HIAK NPHMIHETH 20 ONOBICTEH; & Aaxi mumi npa-
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BHJZ O®EDPTH BXOAATH Hepas y pO3pis 3 BOJHI 3aABAANIOrO
il 3 BEMOraMH, IPHHATHMH B npasrim o6opori. Ilpore mema 1mo-
Tpedu, 3aana Opaky OciOHHX HDOCTAHOB, NPHHMATH TEOPHIO YMOBH,
a To THM GinbINe, m{0 caMa KH. 3. BKasye ®IPTRY, AKOK BiAKpH-
Ba€ CA J0pora AN TeopHl OJHOCTOPOHHOIO NpHpEYEH:.

B aserp. np. Tpeda omnoBicTky TpakTyBard mo muean § 7
kn. 3. 1. f. B nopiBmani 3 § 914 EH. 3., — SHAYHTH, O CKiIBKO HE
iCTHYIOTH B caMiM 3aKOHI Taki NOCTAHOBM, I[0 ZaJyTh CH aHAJBO-
ri4no0 npEMiHMTH, pimawTs ,OpEPOAHI DpaBEaa obopory“ (die na-
tirlichen Verkehrsgrundsitze) ). Ilpotre Tpe6a marn Ha oxi:

a) yel 3aranbHi npaBuaa o6airaguiiHOrO0 NpaBa
T& CTPEMITH j0 TOr0, a0H 10 MOMKHOCTH BBOJHTH BOJA1 CTOPOHH;

6) Tpeda npAMiHETH TOTi 3acajHi HOPMH OpO yMOBH, IO
BifiHOCATH cA B piBHil mipi Zo yeix zin mpaBHHX, 9 000CTOPOH-
HHX, 9H OJHOCTOPOHHHX ; RPiM Cero /lonyCTHMA € B [IeAKHX TOYKAX
aHAaAbOTiA 3 MOCTAHOB NP0 yMOBY mpani;

B) BpemTi Bei TOTI mpaBuJa MYCATH 3NHBATH CA B OJHY Op-
raHiyny niziers, a TO 4Yepes Te, MO NiAYAHAKTS €A ,IPHPOA-
HEM npasmaam o6opory“.

THM-TO ZOXOAHMO /0 TAKHX BHCHOBKIB :

1) Baranpri mOCTAHOBH UPO BHMOPH BasKHOCTH YMOB Bif{HO-
CATH CA TAKOK 0 OHOBICTEM.

2) OnogicTEa BAKE celigac 3adBAAIYOT0. 3 TOr0 OfHAK
He caiaye, mo BiH 1i He MOKe BiJKIMEaTH, Ta HaBIAKH BiH cam
Moe B 3aABi sajepxara cobi N1paBo BiAKAHKY, a0 0HO
MOZKe CAIZyBaTH 3 HOro 3aABH NOCEP e HO cepej AaHux 00CTaBHH.
(Tyr ouesuano Bizrpueae 1. 3B. clausula rebus sic stantibus pamxny
poaw). Azne e mpaBo BiEJHEY He caijye aHi Gesmocepepno, ani
nocepezno 3 camol 3aABH, TaM 3aABNAIOYHH HE MOKE BiJKJIHEATH,
60 cero xajae OesmepeyHo GeamegnicrTs, BipHicTs 1 70Bipe B 000-
pori. Koan-6 opmave saaBidiounii He XOTiB OyTH 3BA3AHEHI 0NO-
BICTKOI0, 4 HIXTO HE HACHIB I€ 3 rOTOBOK YHHHTHO0I0, TO MYCHTH
KOJKZIOMY, M0 i3 3a OmoBicTRE NOPOGHB NPUIOTOBAEHA, JaTH ,BiA-
nosizHe Haropopsxene“ (,angemessene Entschidigung® nmo amaz.
3 § 1155 gn. 3.).

3) Illo6u ©Ha migerasi OMOBiCTER SKaZaTH HAropois, Tpeba
Jum, abm ToTa YHHHTH0A, 3a AKY € BHMIDEHA HAropoza, cupaspi

1) Top. Bmcme cr. 146, 147.
Ascrp. npaso obaitanuiize, 47
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HacTyunaa ; Ta Oafifyse, 9H cedf, XTO DiZHAB ¢4 YHHHTHEOH, 3HAR
PO OmOBiCTRY, Oaliiyske 4m BiH caM XOTiB HAGyTH HATOPORLY.
Yepes BHKOHAHE YHHHTHOH IOBCTAE ipsO iure mpaso AAA TOro, XTO
il CNOBHHB, Ta Cé NIPABO NEPEXOAUTH TAKOMK HA HOTO CHAAKOEMIIB.
4) Koam po BHEOHAHA NpHCTYNEZA0 KiABEOX, WO Ainanm
He3aBHCHMO BiJ cele, HATOPOAA HANEIKHTH €A TOMY, XTO Iep-
uHi po6oTy CKiHYHB, He TOMY, XTO uepmmii 3ronocus ca. Ores
DOCTAHOBA THKAECH JHII TAKNX BHIAJKIB, KOJXH HATOPOAA € BAMI-
pena TiabkB 3a oxRy unpATEOy. Konm-6 maropopa Oyaa osHadeHa
3a EiZbKa uHHETBG, TO camMa ONOBICTRA M[OAAE 3BHYAIHO, MicAs
AKHX OPaBHJ Ma6 HACTYNHTH Po3jin maropoiu. K ce He ckasano
B OUOBIiCTHi, NPaBO OCYAKeHA, Yn YHHETH0A HACTYHHAa cupasai
0 MHCAH OUOBICTKH, il B AKil mipi Ta KoMy npucayrye Haropoia,
HAJNEXKHTH /10 TOTO, XTO UPHPIK HATOPOAY, & B pasi cuopy Ao Cyaui.
Konn sukomane Hacerynmiao piBHOYaCHO, a60 Tag, WO HE JACTH
¢d JIOKasaTH, XTO Clepmy BHKOHAB YRHATE0Y, TO — Ze Haropoaa
JHII OJHA — IPHCAYTYE BeiM 110 pisHAM wacram (mop. § 839 k. 3.).
lle oznaye Kijpka 0Ci6 BUKOHAZO0 YHHHTEOY CHiNBHEMH
CHIAMH, 10 MOXKYTh OHH KAJATH NOAINY HATOPOAM; HOAIA CO-
BEepIIae €A mieAd [0CTAHOB, NOZAHHX B camiil omosicrni, a6o me-
PEBOAUTH IOr0 10 CUPABEAJHBOCTH caM 3aABIA0YHN, a B pasi
HEB/I0OBOJEHA CYAHHA, —-
Konu poséepemo Tori mocranosm, Mycumo OpmiiTH 7i0 BHCAIAY,
o aBCTP. Hp. OPH3HAE ONOBICTRY AR CAMOCTilHE OZHOCT O-
POHHEe HpHPEYEHE Tak 4R 1l OPABHI HACAIAKH HE € CXOKI
3 TEOPHEID ODEePTH.

§ 53.
Mpassa cyte 30608A3aHL 3 WiHHMX nanepis™).

Baxny poxwo B obaitanuiinin oGopori mpasHim BiArpHBaOTE
rpadoTH. X npusHaucHe moxe OyrH pimHe:

a) Ilepes BeiM MOKHA COHCATH rpamMoOTy HA JOKA3 3aRI0Ye-
HOro Alna npasHoro (AokasoBi rpamorn (Beweis-Urkunden);

0) moBepx cero rpamora MOKe OyTH CYUIHOIO BHMOIOK BAIK-
HOCTH BAKJIIYEHOr0 /iJa Opasioro B TiM 3HAYiHW, mO A0 if0ro

*) T'a. Cod. Ther. IIL 23. n. 57; Horten, IIL 24. § 11; Marting,
1L 16. § 22; T'ax, wa. 8. IIL § 548; Prot. IL er, 236, 237.
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moBCeTaHA miead BoAl cropid abo nicag ocidHOI 3axKoHHOI WO-
craHoBH Tpe6a BHCTABJEHA TIpaMoOTH (AW CHO3HMHUIIHI rpa-
mo1u, Dispositiv-Urkunden) ;

B) BpemrTi 3060Bs13aHE MOKe OyTH TAK TICHO 3BA3aHe 3 rpa-
MOTOI0, [0 I'PaMOTa ¢ KOHEYHa HE JHII 70 HOBCTAHH, ajue i 0
AanpUIOro TpiBaHd JAiTa HpaBHOro, 3 rpaMOTO0 CTOITH, TA

-

3 mew ynagae. Cama rpamora i TiaZBEM TIpaMOTa HOCHTH
B ©001 ToTy BapricTth, fARA CHAiZYE 3 JOTHYHOrO AiJAa HPABHOTO ;
upore ropopumo tyr npo ninsi mamepn (Wertpapiere).

V Beix HaBejleHHX BHIAJKRAX, B AKIM-0yAb BIAHOLIEHIO I'pa-
MOTA CTOITH A0 3000BA3aHA, T'OBOPHMO B3araai Ipo IpaMOTHI
3060Basana (verbriefte Forderungen).

LIlinai namepn, ce TpaMOTH, [0 Mi¢THATH B 001
HEpO3pHUBHO AKich NPHBATHI nmpaBa, KOTPI MOK BH-
KOHYBaTH AuII 3 rpaMoTolo B pyni. Ilpm monario nimEnx
naunepip Tpeda 3BEpPHYTH yBAry Ha CI MOMEHTH :

Hop. Stubenrauch, Comm. II. er. 755—768; Kirchstetier, Comm:
er. 682—686; Kraingz, Syst. IL er. 94—102, 120—126; Hasendhrl, Obl. R,
II. er. 18—144; Till, Prawo pryw. IIL er. 200 # g np. 8; OronoBcrmi,
Cucren II. ¢r. 15—19; Schuster v. Bonnott, Grundriss er. 98, 99.

Kpin cero u.u : Kuntze, Inhaberpapiere (1857); Unger, Die rechtliche
Natur der Inh. pap. (1859); Gareis Die Kreationstheorie (1868); Stein,
Skizze einer Theorie der Inhaber- und Ordrepapiere, B Ger. Zig 1871 Nr. 67—72;
Geller B Ger. Ztg 1873 Nr. 40—44; Siegel, Das Versprechen als Verpflich-
tungsgrund, er. 108—128; Krasnopolski, Ueber die rechtl. Natur der Inh.
pap., B Mittheilungen des deutschen Juristenvereins in Prag 1873 Nr. 7.
Krasnopolski, Zur Geschichte der Inh. pap., ibid. 1878 cr. 150 i g.; Fuchs
Die Karten u. Marken des tigl. Verkehrs (1881): Brunner, Die Werthpapiere,’
B Endemanna Handb. des Handels- See- u. Wechselrechtes IL er. 196 i p.;
Carlin B Zeitschr. f. Hand. R. XXXVI er. 6 i g.; Affolter ibid. XXXVIL
er. 467 i 1.; Lehmann, Zur Theorie der Wertpapiere (1890j; Pavlic¢eks
8 Privnik-y 1890. er. 681 i g, 1892. er. 37 i gz.; Grinhut, B Zeifschr. f.
Privat- u. off. R. der Gegenw. (= Griinhut-s Zeitschr.) XIX. er. 281 i p.;
Brunner, Zur Geschichte der Inh. pap. in Deutschland, 8 Forschungen zur
Gesch. des deut. u franz, R. 1894 cr. 631 1 n.; Pisko, Ein Beitrag z. Lehre
von den Karten u. Marken des tigl. Verkehres B Ger. Halle 1896 Nr. 14—18;
Adler, Studien zur Lehre von d. Wertpapieren B Griinhuta Zeitschr. XXVI.
er., 19 i 5.3 Pisko ibid. er. 366 i 5.; Randa, Beitrag zur Lehre v. Pfand-
rechte, insb. an Wertpapieren, 8 Ger. Ztg 1899 Nr. 21.

Bpemri: Thol, Handelsrecht I er. 663 if x.: Canstein, Handelsrecht
§ 7; Randa, Eigenthum L2 er. 311—324, 3561—364; Grunhut, Handbuch
des Wechselrechts (1897), i Lehrbuch des W. R. (1900) er. 29—35; Jacobi,
Die Wertpapiere im biirgerlichen R. (1901).
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1) Ilpn uisREx nanepax IpamMora € He JHII cyGCTpaToM, aze
ragoxk ABHxHEEOM npasa (Triger des Rechts). Yea npasna
cyasba OiHHEX NanepiB € HeposnyuyHa Bij rpamord. lloserame,
icTHOBaHE Ta BUKOHYBaHE NpaBa € O0€3MOCEepefH0 3BA3aHE 3 Irpa-
MOTOIO ; 6e3 TpPaMOTH He MOYKHA OPYAYBaTH I'DAMOTHHM NpPABOM.
Jlam B Haj3BHYANHWX BHUAJKAX, KOJH TIpaMoTa 3amofjina cs,
MOKHA B T. 3B. aMOPTH3aNuiHIM moerynoBani (Amor-
tisationsverfahren) skajzara o6escuaeHa NPaBHOI CTIHHOCTH I'PAMOTH,
Ta Pa NiZicTaBi aMOPTH3ALHIHOTO pimeHa cyAy /AOXOAHTH Upas,
BHCKA3aHEX B IIHHIM Damlepd; aMOpPTH3alWiiHEe PillleHE CTAHOBHTH
rozi cyporar samozinoi rpamorn. Ta ceit mosipmmit BEIMOE € JumI
ZAJBIIEM JIOEA30M OesmnocepefHoi, TiCHOT 3BA3H MiK IPaMOTON a
I'PAMOTHEM IIPABOM.

Tora 38436 MisK IPaMOTOI a PPAMOTHHM IPaBOM MO 6yTH
cosepmena a6o Hecoepmena., Cosepmena ToAl, KOIH y BCIX
HAOpPAMEAaX 1 y BCiX NPaBHHX BiJHONIEHAX, TAK W0-10 NOBCTAHA,
AR W0-40 IIepeHeceHs ii BUKOHYBAaHA NPaBa, pilae JANI CTaH
®AKTHYHOI PO3NOPAAHMOCTA TPAMOTO0 (T.3B. cOBepmWeHi NiHHI
namuepn, vollkommene Wertpapiere); a necoBepmena Toai,
KONH He y BCIM pimae PaKTHYHE BiJiHOMEHE dAKoICh 0c06H [0
rpaMoTH, UpP. OPH AKNHAX, BHCTABJCHHX HA iMA, 3aJEXKHTH NOB-
CTAaHE if BHKOHYBAaHE OPAaBa TAKOMK Bijj HHIEX 06CTABHH, IO CTO-
ATh 1032 rpaMoToio (T. 38B. HecoOBepmeHi ILiHHI mamepw,
unvollkommene Wertpapiere).

Hacaigkom TicHOI 3BA3H Mik rPAMOTOI0 & IPAMOTHMM Npa-
BOM MOJKE YNpPABHEHWH JOXOJHTH CBOI'O NPaBa 3BHYANHO TiNBKH
sa npeanoxenem (Praesentation), sa wam iife BigTak BpyUene
nanepy; /e 3axo/inTh TAKa BHMOTA, POBOPHMO Ip0 I pPE3eHTa-
nuiini nanepu (Prisentationspapiere).

2) Biz rpaMoTH 3ane:KuTh TaRox 06cAr i smic® goTHu-
HOro mpaBa. ['pamora € TyT He ABM HOPMOIO, aJe TAKOMN LIIEM
3Mi¢TOM NPABHOrO BifHOWIEHA, 3HAYHTE, 3 IIHHOIO NANepy MOKHA
AOXOAMTH JHII TOrO, IO € CKa3aHe B caMiM HalepH.

3) TonoBHe npp3HayeHe NiHHAX DanepiB € yJIeKINEeHE
ob6oporoBocTu (Negotiabilitit). Azne mpo ToTo ieTmyTH Taki
NiHEl manepH, mo He € UpHsHAYeni o Bunymens B obir; 'ofmar
Toai HE BAKYTH €A 3 HUMH TOTI OCIOHI BAMOrH if HacHIJKH, SKi
CHIAyIOTH i3 Jerkol H saraibHoi 060POTOBOCTH HamlepiB, —

4) Tpamorse npaBo, AK€ CTAHOBATh NPABHHII B8MicT NIHHAX
nanepiB Moxxe Oyts pikHe, if B Mipy c¢ero BipiHAEMO:
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a) Pivesi nanepu (sachenrechtliche Wertpapiere), rorpi
3MaralTh A0 OCHOBAHH a00 mepeHeceHs piveBoro Ipasa, up. Opasa
BaacHocTH, 3acTaBy ii T. A. TyT Bazexkars 3acTaBHiI JHCTH
(Pfandbriefe), ari BmeTaBase ¢4 A44 0CHOBAHA HpPaBa 3aCTABY
B IiAn NECKOro NeperasyBaHa ioro Ha Tperi ocofu; Kpim cero
1. 38, neperasoBi nanmepn (Traditionspapiere), mo mawTs
1inb NepPEeHOCHTH HAa JAPYIHX OpaBa BJACHOCTH a00 npaBa 3a-
crapy Ha THX pivax, Aki € B rpamori mozasi (rpamor: npo HaGip
a6o ckaax rosapis i KoHocementu, Lade- und Lagerscheine, Kon-
nossemente). ‘

6) Kopunopanuiini nanepn (Corporationspapiere). Jlo
nocijans UIHHAX NAaNepiB 6 TyT NPHBA3aHI YJIEHBCKI UpaBa AKO-
roch NPaBHOrO OpraHismy (ToBapHCTBA a0 KOPHOpANHMI); TaK Hp.
npd KopiHEEX aRmuAx (Stammactien) agnuiiHEX CHiNOK.

B) O6airauniini nanepn (Forderungspapiere), mo mi-
cTaTh B 001 3000BA3aHe %o obairaumiinol umHpTEOM. OHH MAOTH
HaiiBasKHifime 3HAYIHE B OpaBHIM 060pOTi; JHII NPO HHX MOKE
Tyr GyTH Oeciza.

5) TonosmEmii moain, arwii obiiimae yci niHei nameps, e MOLN
HA Nalepn HA JePIKHTeNd, HA UPHIOpYdYeHe il Ha ima.

a) Manepu ma gep:xurens (Inhaberpapiere), ce minmi
pameps, OpPH ARHX MO0CIZaY nanepy € yYUPaBHEHHA 3 IpaMoTH
JOXONMTH TPAMOTHOTO UpaBa, Ta He moTpedye ,KpiM mocigand
SKAJHOTO JadbIIoro Aokasy Bigeryuzens® (§ 1393 kn. 3. i. f.).

6) Ipu manepax ma upranopyuene (Ordrepapiere)
Tpeda me moBepX ¢ero JAJBIIOr0 AOKA3y NPHHAJENKHOCTH Ha HWij-
¢TaBi IEBHHX YHCTO GOPMANBHHX BHMOr camoi rpamord (iHAOC).

B) Mlameprn ma ima (Rectapapiere, Namenspapiere), ce
nigmi nanepm, BACTaBAEHi Ha iMd, o3naveHe B rpamori, YupaBsre-
uuil € JBO TO¥H, KOTporo ima B rpamori nojame, abo ocoba rpera,
HA fKy BiH NepeHic rpaMoTHE NpPaBO 3BHYANHHOW AOPOTOI0.

B rim BEDAaARYy UiHBWI nanip Moske KypCyBATH TiJNbEH 3BH-
YaliHOI0 ZOPOTOI0 I[eCHI 3 YCAKHMH il UPABHHMH BHMOIAMH Ta Ha-
caiggamu. Taki Danepu Ha iMa PisKHATH ¢4 Bij AHCHO3HIEIHHX
rpaMOT AWII O CTIABKH, W0 AK IIHHI Uameps BHMAraioTh 70 Bi-
KOHAHA IPAMOTHOrO NPaBa yCe PARTHYHOI PO3NOPAAEMOCTH CAMOIO
PPaMoToIo.

3pemTol0 HE B3MIHANTH OHW B HIYIM NIPaBHOTO XapakTepy
3aga0uenoro aAina npasHoro. lIlpore mo-70 HAX HE DOKE 3aX0-
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AHTH IHTAHE, 4§ MOBCTAKTH HA INiZCTABI YMOBH, YH Ha MHifCTABI
CaMOCTIifHOI0 OZHOCTOPOHHOTO IPHPEYEHH,

Targe nurase BupHHAE JHm MmMO-70 UANEPiB HA AEpiKETE/]A
il nanepis HA NPHIOPYYEHE — Ta CHM [HTAHEM 3alMAIOTH CA M10-
HA3I 3aMiTKH. :

IL. Tlpo mpaBEy cyrs 3060BA3aHp 3 NAUEpiB HA AEPIKHTEN
i Ha UPHIOpYYeHE ieTHYIOTH B Haymi piskmi morasga. Ci norasagm
AAAyTh €5 3BECTH 0 TpPeX TOJOBHHX IpyM :

1) Teopua ymosu (Vertragstheorie) sanae 10 nmoscrans
3000BA3aHA yce YMOBH BHCTABHHKA 3 IEPIMHM 10CIiZavemM-Bipu-
renem. Camo BHCTaBIeHE maumepy € 1o MECAH cei Teopui
TINBKE NiJATOTOBHHM AKTOM, IO HE 3000BA3YE HIKOTO, T4 0
3000BH3aHA 3 manepy Tpe6a, aH BHCTABHHE B3aRJIOYAB 3 APYTOKO
0c06010 yMOBY, B EoTpiii mepeaas 6u iiomy nauip. Tomy He 3 camoro
nanepy, aie jionepsa 3 0Ci6HOI yMOBH, [0 CTOITH 11034 BHCTABIE-
Hert naunepy (Begebungsvertrag), eaiaye so6osssane. 3i croponnm
BHCTABHHEA MycHTh 6yTH o®epTa, a 31 CTOPOHH APYroro MyCHTH
OyT™d@ NDHHATE OPEPTH.

2) Teopusa emicui (Emissionstheorie) ne Bumarae supasai
A0 mOBCTaHA 3000BA3aHA YMOBH, aje Bee-TAKH JKajae, abu BH-
CTaBHHE nycra (BracHmM Ainanem) rpamory B 06ir. [lo cero
BHCTAYAE OJHOCTOPOHHHI AKT UPaBHHI BHCTABHHKA (mp.
BHCTABJICHE Dalepy i mepejada Horo 6ozxeBiIbHOMY).

Aze cnipHe € nuTaHe, 3 AKAM MOMEHTOM MEPEXOAATH HA Ha-
OyBusa umpaBa 3 namepy, KOJAH OT:Ke APYIHi MOKE AOXORHTH
CBOIX cmpaB 3 manepy. B pamgax teopui emicnmi iermyrors ni
THM 3rAS70M ABA TOLAAXM :

a) Ilicaa opmoi Teopmi Apyrmii morpedye HaGyTH TinbEH 1 0-
¢ijane namepy — ce 3pHYaiina reopusg emicni (einfache
Emissionstheorie) ;

6) micaa apyroi Teopmi HalyBenp AW TOAI yUpPABHEHHi,
KOJH CTAB BJACTHTENEM Ianepy: Teopusg Hpupbans Biaac-
Hocrtu (Eigentumsverschaffungstheorie). —

3) Teopusa ofHOCTOPOHHOT O AKTY, 3BiCHA Nij] HA3BOIO
kpeanuinoi reopuni (Theorie des einseitigen Actes, Crea-
tionstheorie). Ona xajac TiZBER BUEGTABAEHA rpaMorn 3i cro-
poun Bucrapuura. Take BucraBiene e y:e camo upo ceée oz Ho-
CTOPOHHHM AIJOM HPABHHM, € CAMOCTIHHENM UPHDEYEHEM,
0 BAYKE cefiYac BHCTABHHEA, (€3 Orasjy Ha ce, 4i BiH 3 HHINOK
006010 3aRJIKYHE OUICAA YMOBY, YA OYCTHEB IPAMOTY OAHOCTOPOHHO
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B 00ir, 9u BpemTi caM mamip 6es ioro BIJIHBY ONHHWE C Y ApPY-
roro.

Oxmak wacysaech UHTaHE, KOAH APYyCrHii HalyBae upas
3 TAKOro 30060BA3aHA, Ta Nij THM 3rA4/0M UPHRIOHHAKH Kpea-
LHIHO] TEOPHI € PiKHAX mOraAfiB, 1 TaK:

a) Ogni yuars, mo apyra ocob6a nabysae 3 rpamMOTE HPaBa
yiKe HacnijkoM groro-He6yas mocizaug rpamorn. Ce 3BH-
yaida Epeanmisa teopus (einfache Creationstheorie),
mieas sAkoi BaBiTh mocigay B saifi Bipi e yunpasmemnmii 3 nauepy.

6) Hpyri Bamaraiors nmocigana B Ao6piii Bipi — ce Teopusa
npapepHoro nocigana (Redlichkeitstheorie).

B) Bpemri e Teopma, mo 70 moBCTAHA 3000BA3AHA BHMATAE
BODABAI TiNBKH BHCTABAEHA IPAMOTH, aje APYroMy HPH3HAE Bipu-
TEeAbHICTH JHII TOAI, KoAH Ha6yB BJIaCHIiCTH rpamMorn — ce
reopud Habyrsa BaacHocrn (Eigentumserwerbstheorie). —

Yel Tori Teopui € BHTBOPOM HAYKH MOBCIOAHOTO [paBa, Ta
Y PHMCEOMY 0p. HE MAlOTh 3KaJHOI MificTaBH, Tak SE PUMCKE mp.
HE 3HANO0 aHl namepis Ha Aep:xurens anl Ha npumopyvene. Omm
OepyTb CBili HOYHH 3 TOPTOBEALHOTO 06OPOTY CepejHHX BikiB, i
MaloTh CBOE roloBHe skepeno B Iraaii, 8 BigKH DpuHANECH omicas
B niaiit Esponi. Jleticaarusa saiimanace TilbKA BEKCIEBHM IPABOM,
T4 BCI HEINI DHTAHA UPO UallepH HA JepsKuTeNd il HA OPHOOPY-
YEHE 4% /10 HalHOBIHIIHX 4aciB (3 BHIMEOM CAKCOHBCKOI KH. 3.
i HOBOI Himenkoi k®. 3.) HE YZHOCTOINHCH B3AraJbHOTO 3AKOHHOIO
YHOpMOBAHA, H 0CHOBYBaZH €A T0JOBHO HA BBHYAEBIM mp., BIVL
Ha HAYKOBiil Teopni.

fAr sigrocnTs €A 7o moBMcmEX Teopmii mp. ascrp. ? — Ilepex
BCiM 00pimEMO ce IHTaHE AN HanepiB HA JepPKuTEeNs,

IIL Tlpo mamepn Ha gepsRuUTENd HEMA B KH. 3. OKpe-
MOrO TPaKTaTy, a 3 KiJBEOX IPHHArIAHNX IOCTAHOB IOAI BEPOOHTH
co0i Acumii norasy ma Bech npaesmil imeraryr. Llpore mepex seim
MyCHMO Ni3HATH 3araibHi nposiami igei wamoro imcraryry, npm
yiM GyaeMo pYKOBOAHTHCH ,NPHPOJHAMH OPABEAAMHE 060pOTY“
(mop. §§ 914, 7 &m. 3).

1) llanepn ®Ba pep:kuTeNd € naunepaMm 06iroBuMu,
BHAYHTE, OHM CAYIKATh LOTpE6aM CEOpPOro Ta Ge3meyHoro 06opory.
Ca cymma npugmera BHXOAHTH HA KODHCTH He JAII BiphTens,
ane i JOBXKEEEA. Bipurens zerko i 6es ganbmol oABiYaAbHOCTH
Moke iX DycruTH B 00ir, a JIOBXKHHE He HOTPE6Ye AOCHIAKyBaTH,
un 0coba, AKA BHCTYNAE 3 JKa/aHeM 3al/IaTH, € COpPaBAl Bipu-
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TeNeM, T4 MOJKE 3BIIBHHTHCH BiJ ZOBrYy HA NPEJJI0KEHE IPaMoTH
70 3aIJIaTH.

[Ipusnayene mamepis Ha JepPIKATENA AJd CKOPOro a JErkoro
060pPOTy € TAE CYIHOI IPHEMETOI0, mo Ae il Hema, TaM HE MOKe
GyrtH Gecigm mpo manepm HA JAep:KETeNd B TEXBiUHIM POsyMiHIO.

Ilpore sig nanepis Ha pepskuTens Tpeda BiAPIKHHTH T. 3B.
aetitamanniini nmanepu (Legitimationspapiere), np. tea-
TpaabHi, a6o sexismmui 6ineTH, 3HAYKE HA BJOKEHY OAIXE i T. X
Jeritumanuitei nanepu He mpusHayeHi Ro ofiry, AUl BHCTABAAIOTH
¢4 a8 yJEKIeRs 4YHHHTHOH JOB:KEHKOBH : JIOBKEHE HE HOTpedye
AOXOJHTH, KOMY HDHCAYTYE NPABC AOMAraHf, T4 XTO HPEANOKHTH
3HAYOK, XTO NPEAJA0KHTH Hanip, Tomy BiH DJATHTH, CyNPOTHB TOLO
BiH CIOBHAG.

Ce ronosna pixenug. Kpim cero smerynaiors me Apyri pi-
JKHHIT, H TaK:

Ha namepax mHa pepaurens mycuTs OyTH BHDA3HO 3a3HAYCHE,
[0 OHH OJATHI HA JEPUKATENA; HA JETiTHMAUHIHEX 3HAYEAX ce He
€ 3BHYAHO HOJAHE, X0Y JIOBJKHHE MAaeé IPaBO CIOBHATH CYNPOTHB
komporo pepxknurens’). Ilapmmui EHHIKOYEH CTAHOBIAATH
B clii mipi maiiBasgilimuii BHIMOE, 60 X0Ya BHCTaBNeHi Ha iMa
AROiCH 0CO0H, TO BCe TAKH OHH NJATHI KOMKAOMY AepiKATENeBH, Ta
i cA4 EKAAB3yJAA B KHHiK0YNI BEHpasHo nopasa, Illo omm e anm
AeTiTEMANUIHAME DAaNEpPamHu, caigye yxe i3 TOro, mo He
€ npHsHaYeHi 70 obiry.

060BA30K 70 BHKOHAHS YHHATHOM 3 JelITHMALHNHAX Ianepis
HE € 0esyCNiBHHIi: He MO INp. MO3HBATH TEATPAJBHOrO MijMpH-
gMCeTBA 3a Te, W[0 HE BHCTABHJIO INTYRH, NOZJAaHOI Ha Oineri —
TiABEH IPH HEMOMKJHBOCTH CHOBHEHA 110BCTa6 000BA30K 7|0 3BOPOTY
TOr0, 1[0 AOB:RHHE ofiepxkas (condictio sine causa).

Ilpu aeriThMaluiiHEX manepax Mae JOBSKHEHKE N PaBO, 4 HE
000BA30K, BHKOHATH 3000BA3aHE HA JKAJAHE [IePKHTENd, TOMY MOIKe
Bij| HBOT'( KAJATH AAJAbUIOl JeriTHmannl. —

2) Ilo6u yaermuTH Jerkmii 00ir mamepis HA ACPKUTENI,
MYCHTH CTAHOBHCKO KOMKJ0ro mocigaua B gobpifi Bipi Oyrn
camoctiiime, Ha Tim onnpae ca sarainpHe NpaBuio, 1o NisHik-
wEM Ha0YBIAM Danepy He MOMKHA NPOTHBCTABHTH 3aMiTin (excep-
tiones) 3 ocoln nonepeAHHKIB.

1) 3 rTor0 cAifye, mo IetiTmManminl namepm He maXemarTh n0 Gixpmii gacTn
po winanx manepis, Ilop. smcme B Tereri mig I. 2.
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3) Ane upaBmi HACHIARH, IO BAXKYTH €4 3 NPH3HAUCHEM
JErKoro Ta 0eaneyHoro 0060pOTy, HE MOMKYTH CTAHYTH B KOJII3HIO
3 IPABHOKO OXOPOHOW, AKA HANEXKHTh cd BHCTaBHEEOBH. llpore
BHCTABHHE MOKe BOpaBAl 3BiJNBHHTH CA Bij €BOrO AOBrY
9epes BHKOHAHE HA DPYKH JIep:KHTeNd, ajle KajaTH 3alJIaTH
MO¥E JHII TakuWil JAepsKuTeaAb, wmo Halys mapmip B gobpiii
Bipi.

IV. Veim nosuemum sumoram Bifnosizae kpeanmiisa Teopus
npasesnoro mocigans (mop. mig IL. 8 6). Ii npumitmae implicite
Ip. aBeTp.

Buxignoro Touroio e mnocramosa § 1393 i, f.: Tpamoru
AOBKHI, IO TJACATH HA JIGPIKHTEN, BICTYUAOTH CH YIKE uepes
nepeaayy, Ta He HOTPeGYIOTH KPIM MOCIAAHS SKAZHOIO JAAABIIOrO
JloKa3y BigerynaeHs‘.

3 TOl MOCTAHOBH CHIAYE :

a) BipmrexpnicTs, mo MicTuTs €A B manepH HA AEPIKHTEN,
uepexoAuTh 4epes mepepady camoro nanepy. Tar-To go piue-
BOIO AKTy nepepavi npusasyeca o6airanmiinumii Hacaigox
HalyTd BipHTENBHOCTH.

6) X10 X0Ye J0XOAETH CBOr0 UpaBa 3 Hauepy, He HOTPedye
AOEAsyBATH Hi90ro Epim ,nocizama“ namepy.

Cama detentio ne Bmerawae, 60 3aKOH POOHTH PIKEBNI0 MizK
Aepsxanem a mnociganem (§ 309 km. s.), a spemroro § 1393 i. f.
BUMarae ,J0Kas3y“ mocijand, 40ro He Tpe6a UPH YHCTO-DAKTH-
yHiM crani zepxand. Axe HeMa CYMHIBY, IO i ZlepiKaHe MOXKe
Oyrn niZcTaBoi0 MOXOJJKCHA NpaBa 3 HAIEPY, EOAH JAEPIKHTENb

BHCTYNA6 iMeHEeM TPeToro uocifaga, i CK O0CTABHHY 3MO:KE 10-
Ka3aTH.

Ta nosepx cero nacysae cs mmrame, yu § 1393 i f. mae na
Aymui nocigane B goGpiit Bipi, un Bsarani are-medyAp mocizaue,
0TIKe€ TaKok mocigame B 3aiil Bipi. Cero mmrama sakom He pimae,
OZHAK 3 AyXa 3aKOHA BHXOJHTH, 10 X0 AOXOJKeHsd NpaBa 3 na-
uepy tpeéa fo6poi Bipm.

[lo6u cero pokasaTs, uUPHrazyeMo, IO KOJH XOAHTH O Ha=
6yreé AROroch nNpaBa, 4 He JHI O CAMY OXOPOHY HOCigaHd
(§ 339 En. 3.), 3aK0H HiKOJH HE HOKPHBAE 37101 BipH, TIABKH BelOAH
BEMarae mnocizans B go6pii sipi (nmop. §§ 367, 372— 373, 456,
824 gn. 3.). 3pemro0 Ha Tiii camiii uposizmili AymMui cnoumsae
nocranosa § 371 KH. 3, KOTpa NIpPaBo BJIACHOCTH HA MANEPax Ha

Aserp, npaso obaifamuiiue., 48
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JIepsKATENA NPH3HAE MocifadeBn B Ao6pii Bipi. Koam spemri no-
EapYeMo ed Ha nosmemi smsopd (mig III), mo rakoro mopimens
ZOMAraloTh €A HPHPOAHI Npasuia o60poTy, TO MYCHMO OPHITH /0
nepecepsiguend, mo § 1393 i. f. mae ma ragui Tizeku nocigane
B fobpiit Bipi?).

B) § 1393 i. f. rogopuTs mpo ,BificTynaeHe“ — ane UOHATE
Bi/iCTyNTeHd TYT 30BCIM HECXOKE 3 NMOHATEM IlecHi, TIIBKH K pas
HOMy OpOTHBCTABIEHE®), NPOTe 3HAYIHE BiACTYIJIEHA TyT 30BCiM
monyaspHe. A uelike TOAI APYroMy BiACTyUHTH IM0Ch, W0 HE
ieTHye, ropl BigerymutH mpaso, aroro Hema. IIpore 3006 0B -
3aHE 3 HAaNepiB Ha JepiRHTENA MNYCHTH iCTHYBATH YikKe
nepej nepefavHio Damnepis, BHAYHTH, OHO MYCINO0 HOBCTATH
OJJHOCTOPOHHO 3 XBHJIHIO BHCTABJICHA.

r) Jlo naumepiB Ha Jep:KETENd He DPHMIHIOIOTH CH 3aKOHHI
[OCTAHOBH NP0 IECHIO, TOMY BIANAZAIOTH MOCTAHOBH IIPO 3aMiTH
8 ocobm monepepnuris (§§ 1396 rm. 8.). Bsarani npasue craHo-
BHCKO [0Cijaua pamepy OCyA:Kyech 3 HOCIjaHsd, fi 3 caMoro ma-
nepy. Ilepesae ca mamip i 3 namepom TOTO mPaBo, U0 € B HaNEpH,
ToMy He Mosxke Gyrm Geciam, abm HaOyBemp HifIAraB THM 3aMiram
(exceptiones), mo sBepranm oA AHYHO NPOTHB HOrO MOTEPEs-
HHEIB.

Tomy BuHCTABHHE He MO:ke OGODOHHTH cd 3aMiTaMu
3 ocobu aRoro-mebyas nmonepeanura. llpaso Komzoro
YUpPaBHEHOrO Hocijaya € caMocTiiiHe; BiH HabyBaé camocriii-
aam cmocodom (. €. bona fide Ges ormapy ma Baacmiers nome-
peAHHKA) BAACHICTEH HAMEpY, TO il UPAPOAHO, IO CAMOCTiiiHE
MycBTh OyTH TAKOM HOTO MpaBO 3 Hamepy.

Kosxauii mocigas B pobpiii Bipi croits B Geamocepeanim Bij-
HOIIGHI0 0 BHCTABHHKA, KOTpHI XoTiB OyTw a priori 3Basanmii
ROK0MY nocizayesu. Tomy BHCTABHHE MOKE UiJHOCETH TiABEM
TaRi 3aMiTH, W0 OPHCAYLYIOTH HOMY JIHYHO OPOTHB 1103 HBA I0-

1) Xou ne xomjuil jepmnTear namepy € BipaTexeM, TO BCE-TARH MOEE BH~
CTaBHER H& HOro pyku cnopmuTH 8000BABANE, X09-0# Toiie OyB mocigaden B 3aiii
sipi. Tlop. B meweri mix IIL i f

) Hop. Hasepr Martini-oro III. 16. § 22: ..,Schuldscheine hingegen,
die auf den Ueberbringer lauten, bediirfen gar keiner Cession*. (= l'aa.
ki, 3. J1L § H48).
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woro moeigayva, abo samirs, dri CIIAYOTH 3 AKTY BHCTAB-
anenal).

V. IloBrcme jporasaHo, 1o aBCTp. HP. BBAXKAE OJHOCTO-
pOHHE NpHpeEYeHE NPAYAHOK HOBCTAHA 3000BA3AHB 3 NaNepis
na zepxaress. CaMo BHCTABJIEHE NMaUEpPy HAa JAEPIKATENA
zofopasye ceiiuac BucTaBHNKA. Bucrapienme € camocTiiHAM
O/IROCTOPOHHEM [PHPEYEHEM, HE JHII 0®eproio, 60 A0 AKTyalb-
HOCTH HE BHMATAE NPHHATA.

IIpore BHCTABHUE € 3060BA3aHMii KOKAOMY HOCIAaYeBH B J0-
Gpiii Bipi, 6es orasay ma ce, um HOCiAAY OfepPIKaB HAUip Bij BAA-
eTHTeNd manepy, 9u Bij 0c00H, KoTpa iloro sadpana 6es Bi0MOCTH
il mporus BoAl BHCTaBHHEA. Bim Biguomizae masirh 3i aryfaeHux
a60 BRpajleHHX manepis. :

Ilokn nanip HAXOAHTH CH B PYKAX BHCTABHHKA, BiH € 3a6]JHO
JOB:RBHKOM i BipnTeaem, Ta UpaBHe BigHomeHne cnouymBae (das
Rechisverhiltnis ruht); ame omo mHaéupae cuam, HAKOMH NAIip
ONHHHB €A B DPYEax Jpyroro. s

Jlo oppivanbHocTH BHCTABHHEA He Tpeba emicmi, Tomy ai-
AHYi BHCTABHHKA BiZANOBiZA0TH 3 mamnepy, Xo4 emicud namepy Ha-
eryn@aa 1p. N0 yTPATi SAATHOCTH 0 AilaHA BRCTABHEEA, a60 1m0
fioro emeprH. —

fr opmoeTOpOHHE NpPHpPEYEHE, NiANArae BHCTABIEHE Hamepy
3arajJbENM DOCTAHOBAM Opo ob6airanuniiai gixa up.,
npore mutatis mutandis upumino00Th ¢4 3aranEHi NpaBHIa, NOAAH]
IPH YMOBAx :

1) Bumerassyk myceurs GyTH 3jaTHEI 0 AiNaHA ;

2) xanl MycaTh 3aXOAUTH BCAKI BHMOIH H[0-70 BOJI i m0-10
sagsnens soxai. Ilpm mim Tpeba roJ0BHO B3BEPHYTH yBary Ha Te,
a6 BHCTABJEH6 NANepy NONArano Ha cepiiosHiii BOAH BH-
crasnnka (Ernstlichkeit des Willens), 60 se sema Boxi, npu-
HATH Ha ce6e 3000BA3aHe, TaM akr BHCTaBleHa Hepamumin Ce-
piiosmicrs Boal yerae, KOAH ONicAd BHCTABHHE Nauip HAPOYHO
nokuHYB (np. KEHYB y Boay, derelictio) — Tomy BijTak He MoKe
HIXTO HA0yTH IpaBa 3 mnamepy.

1) Ip. ax manip Oye migpobienmil; AR BUCTABACHE HACTYOHIO uig nopu_
Mycom, abo mip BOAMBOM CymEOi mOXmOEW, a MOBejene NO3WBak4oro Oya0 aHOP.
waapEe (mo wmean §§ 871 ®m. 8. 1 1.); AK BMCTABEEHE He HACTYNMAO Ccepiio3HO
i 7. g. [op. Bupouin mig V. B Texerl.
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3) dopmMa mycurs O6yT nuchMeHHa (00 HeMa rpamoTH Oes
ngepma).  Jaa mamepis, mo rJacaTh HA rpoOITi, BAMArae 3akoH
AepxkasBHOro gossoay (mop. § 1001 km. 3. i mags. pexp.
3 17. rpyana 1847 Nr. 1105 36. cya. sak.).

4) Tpamora mycnTs MATH IPHIOKHI 3MicT; nmepej Beim y-
cuth MicTHTH B €001 3rajmy, 00 € IJIATHA AEPIKHTENEBH (IPHM.
Juiarae paepsxurenesn®, ,zahlbar an den Inhaber), Bupouim
npeAMer YHHHTHOH MOZKe OyTH PisKHODOAHMI, i Tak: HE A rpomi,
aze H mHm LIHED piud, species a6o genus, "asirs pinanda, [lpm-
pedeHs sanaarTH,s OOJaHE B HAUEPH HA AEP/KHTENd, € BBHYANHO
abeTpagTHeEe, 3HAYATH, HE3aBHCHME Bijl causa, aje in concreto
MosKe OyTH causa HOJaHa B rpamori, —

VI. Tagy camy npasy Bjauy, SE Dalepn HA AepiKHTENH,
mMawTs naunepun Ha npunopydvence (Ordrepapiere); minbrn
Opd THX OCTAHHHX BHCTYIAE OKpeMHI cmoci( neperasysaHa npas
yepes T. aB. ingoc (Indossament). Bupowim yei sarazepmi mpa-
BHJA, ARI MU Ni3HAJIH LIPH Nauepax Ha JAepsKAread, MalTh i TYT
HOBHY CTiiHICT.

Hajipa:RHIHIIEM [AanepoM Ha HPHIOPYYEHE € BEeKCedb, Ta
HHOII Danepu HAa UPHOOpPYYeHE IiAyTh B B3arajJbHHX IOYEpKax 3a
BEKCAEBHM npasoM. Berelrese NOpaBo NpHIMAE TAKOYK TEOPHIO
OZHOCTOPOHHOrO aKTy 3 3aCrepeskeHeM, Mo JHI HOCi-
Zau B pobpiit Bipi moe fgoxoanTH cBOTX mpaB 3 Beread. Ca
TEOpHA OIHpAE cA HA apr. 22 BeKe. 3aK. ii HAa NpaBnIax BeKciae-
BOro 0060pOTY, ONEPTHX HA 3arajJbHEX 3acafiaX BEKCJEBOr0 Ipasa.
AptymentH i BHCAIZH € TYT TaKi cami, sk IpH nanepax Ha Jep-
sxarenad'). —

. I

B) IlIxogza. s
§ 54.
BeTynui samiTku®).

1. Ha 4oxl ekoHOMIYHOTO JKHTH OJHHHLI CTOATH ABI HPORigHI
igei: crpemaiHeé [0 KOpHCTH i 3JePKAHE CTPATH. 3MAraHe A0

1) IlopgpoGuii HaxemaTs KO NPABA BEKCAEBOTO.
#) Ilop. Mataja, Das Recht des Schadenersatzes vom Standpunkte der
Nalionaloekonomie (1888): Steinbach, Die Rechtsgrundsitze, betreffend den
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OCArHEHS KOPHCTH 37IHCHIOECH Z0POrOK y MO BH'), Tak AR B3arali
YMOBH MATh OPH3HAYEHE NPUHOCHTH CTOPOHAM KOPHCTH; INPABO
BBOJIAE CEMY 3MaraHi 4epes y3HaHE CBOGOAHW BaKJHYYyBaHA YMOB,
0 € BHXIZHOIO TOYKOW cyemiasHOro yerpowo. Ce num opHa cro-
pOHA eKOHOMIYHOTO MOBeAeHS Y0JIO0BiKa.

Kpim cero ramyumii rocmonap mMycuts AiZaTH TAK0X Yy TiM
HaupsAmi, abE BiABEPHYTH BiZA rocmojapcTBa MEKOXY, TA KOAH-0
Hacniza, noxavoanty ii 6es ymep6y. Bsaraai sgepxane crparu
€ Apyroio, He MEHIIe BAKHOK 3aJla4BI0 KOMKJAOO TOCHOZAPCTBA.

Mo ocarmena cei mimm BejyTs piskmi foporm: B nepmomy
paAl BEeTynae TyT mnorpe6a obepeskHOCTH, mobH 3anodirTh
6ymyuiii mropi (Meidung des Schadens). Onicas, koan me 8’ymi-
6M0 3ano6irTe mMKOAI oGepesKBHEMH CPEACTBAMH, Ta NIKOJA HaCHie,
TO 9HMaZ0 Tpefa YIKHTH epejcTB, a6 HemACHY UPHCOAY SHHILHTH
B 3apoai, i 11 Hacaigknm ceiiyac BiZABepHYTH — ce HasmBaE oA
apasaene mroan (Unterdrickung des Schadens). Bpemri,
KOJMH If CHM YHHOM HE MOKHA BiBEDHYTH HacAiAKiB mEKOXH, Tpe6a
HOWYRATH HHIIHX CPEACTB, 10 MOIJH-ON 10 3M03i BEDIBHATH TOTY
HejocTauy, AKA BHPHHYJA B TOCHOAAPCTBI Y€Pes HAHECEHY IIKOAY.
Vei cpeaersa, Aki 7o cero 3MararTh, HA3HBAEMO TMOJIAT 000
mrozaun (Schadensregulierung), 6o omm saarozskyiors HenpmasHi
HACHIIKH IOKOJH.

Ilepmi zBi zoporu, ¢. 1. BuEpPeAHOI 06EPERHOCTH ii 3aBACHA
IMKOAU B 006Mi BIACHOIO TOCIOAAPCTBA, HE BHXOJATH HIKOAHW 1034
006M YHCTO-eKOHOMIYHOI ATANBPHOCTH OAHHELI, T4 UPAaBO
iX B HiYiM Be Zoropkae. OzHA M0IAaroja MKOAH € TAKOXK NPABHHM
NOHATEM, IO BiArpHBA6 B NPHBATHIM mp. samirey poarw. Ilpore
NOHH3MI 0CTIZH MOKYTH BiAHOCHTHCH TIABEH /10 MOAATOLH IKOJH.

I. Horarona mropm obilimae yei poam eKoHOMiYHOIO
BHDiBHAHA, Ta He 00MEe:Kye €A ANl HA NOBepHeHe WmKoaH. Ha-
YEa LOCAYTye eA BUpPaBAl TPOXH - HE BHEJKYHO CJA0BAMH: II0-

Ersatz von VYermogensschiiden (1888) (mepespys 8 Jur. Bl. 1888 Nr. 21—30);
Herrmann, Theorie der Versicherung vom wirthschaftl, Standpunkte (1869);
A. Wagner, Der Staat und das Versicherungswesen (1881) er. 59 i p.; A.
Wagner, Versicherungswesen, 8 Schénberg-a Handb. der politischen Oek.
II. § 8; — pemri no6, ITozaroga MWKOAE 8 OLIAJY KOHOMIYHOTO i CONMATBHOTO,
B Yaconmen mpasm. 1897 er. 11 p.

') Tomy npo ywomm ii OFHOCTOPOHHI UpHEpedeHs, AKX EKOROMiUHA BJava
JemuTh y crpemainio cropin o oearsens kopmerm, Oyaa Oecifa nopmeime.
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BepHeRe, 3Bopor, BHHaropoja mroxu (Schadenersatz), — ane el
03HAYEHSH 00IHMAICTH TIABEH HAHBAKHINIMAI €0ci6 moAaroin WIKOAH,
AKAM 3aiiMaé ¢ NpaBo, X0Ya He MoK HpH TiM 3ayTH Ba HAWI
NPOSBH BHPIBHAH: IIKOJH.

IIlo6u aposymita obear nonarofd wKoad, Tpeda samiraTd
0Ch 1j0:

Koanu mroja Hacniia, T0 HEMa CyMHIBY, 0 OHA B Nepmomy
pAA1 3BepTaceh yce NPOTHB yUPABHTEN CEr0 rOCIOAApCTEa, 16 OHA
NpHrOZEAA €A, YXHIATH cefivuac TOTI HACAIARH, WO NOBCTAIOTH
BIKE 3 CAMOI0 MKOA00 — piu HEMOmKIHBA, (60 10 pas Crazo c4,
He MO3Ke BBAXKATH CH HEICTHYOYAM. AJie 3a/laYHi0 ToClOojapeTBa
¢ c¢i macaigkm Ha 6y ayde Bigsepuyru. Ilpore roxje rocuogap-
erBo noTpedye cpejers, adh yCyHYTH HEfocTady, fARKa MOBCTaja.
3 THM BAJKYTH Cd ABA IHTAHA: :

1) x10 mae 060BAB0K, TOTI cpeAcTBa NpHAGATH, il

2) B ariii mipi Tpe6a ysKuTH THX CPEACTB A0 LIOJATrOAH
IIKO/H.

[Ilo-70 mepmioro nATaHa — piv OPHPOAHA — KO0 MOCTHIIA
mropa, 6yAe crapaTh c¢d ckEBYTH i1 3 cefe Ha Apyroro, aGo 1o
Epaiiniit mipi 8 gApyram moataaty. [ipore BaskHO 3HATH, XTO MaE OHO-
CHTH MEOLY 6€3M0BOPOTHO if 0CTATOYHO: Ui CAM NOMEOHO-
BaHmll, yu i cepej ARHX BHMOI MOKE RiH TArap WKOAH CEHHYTH
Ha APYLHX, Y BpemTi MoKe BiH j0oro 3 ApyraMu HOAINHTH. 3 TOTO
caipye, 10 N07aroAa MKOAH UPOABISECH NOJOBHO B TPeX BHAAX:

4) AK NOHOIIEHE MEOAH CAMHM IOIKEOJO0BAHHUM,

6) A MOBEPHEHE MKOAH uYepes JApyroro, i

B) fAE POBEIAj NIKOJH.

3BHYANHO MOHOCHTH IIKOAY CAM NOIIKOAOBAHHMN; JHIl [€ €
ocifHi npUYHHE, MOXKE BiH KajJaTH NOBEPHeH: MEKOAH Bij APyroro,
a6o poseaaay mropH Misk tpernx. Tori npuymmm nopae npaso, Ta
3 ZIOTHYHAX [OCTAHOB, fAKi BifHOCATH €A JHII 0 NOBEpHEHA a60
A0 PO3EJA2Zy IIKOAB, CAiAY6 BiATaR HOCEPEAHO, KOJH [IKOAY 10-
HOCHTH €aM NOIIEOJOBAHHIL

Ilig TEM 3p1870M BOJOZAIIOTH B IPaBi 1I€BHI 3arajbHi npasuia.
['010BHY PO BiArPHBAE OPABHJIO NPHYHHOBOCTH, KOTpE
BKA3yEe HAa OpPHYBHY NIKOJAH, T& YYNTH, MO B Mipy Cero, B 9iM
JIe3KHTH TPHYHHA IKOAH, MOHOCHTH ii a0 caM MOWKOAUBAHMIL, 260
3Beprae Apyrmif, a0 OHA PO3RIANAECH MIZK TPETHX.

[IpuurHEE MEOJH MOKEMO nepej Beid A00adyBATH B HEEKO-
HOMIYHIM UOBEAeHI0, a00 B IPOBHHI €aMOro NOIIKOAOBAHOIO —
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TOAI BiH mMycHTH ii 3BHYAIHO UOHOCHTH; KOAH OZHAYE WIKOJAY BH-
RIHEAJA Apyra ocoda, 4u-TO yepes NPOBHHY, Yi YEPE3 MAMOBiIbHE
AinaHe, A BpemTi uepes NOBEJACHE, HECXOXE 3 BHMOrAMH CYCHilb-
HOro obopory, T0 MyeuTh ii'38BEpHYTH; a BRIiBIH AE INKOA4 TOB-
CTAJNA HACAIJEOM HENPOPIAJEHX T2 CAIUAX CHX OPHPOAH, TO 6
nijerasa 0 po3KAajy IMKOAH MisK Tpernx.

OzHak npaBHAO MPHYHHOBOCTH HE BCE BHCTAYAE, OHO € He-
AocTaTOYHE TaM, /e UPOTHB cebe CToaTh iHTepecH saMiTHO-HEpiBHOI
cumd.  Tomy upn HoBiTHHX 3MaraBaX BuECTynae nobiu npasmia
NPAYHHOBOCTH i7leéd OXOPOHH EEKOHOMiYHO-cZAGWmHAX
HIPOTHB E€EOHOMIYHO-CHJAbHIIMTX.

Bpemri cporopni Baxkue smauine mMae nmpaBmao o0xBi-
YaNXbHOCTH IPH NepeBaxuili eROHOMIYHIN KopHeTH

» Wessen Interesse, dessen Gefahr“); xro mae romosmy KOpHCTH
3 nigupnenersa (DiAUpHEMENb), MYCHTh NOHOCHTH TaKOK He(ea-
NEeKy, AKa 3 HUM BAXKE cd. —

B axim sigHomenio croats ei uposizmi JYMEHR 20 cele, no-
KasylTh NO3NTHBHI NOCTAHOBH HpaBHi, —

Ilo6iy mopm, Akl BifgHOCATE €4 10 0c¢i6, 000BA3AHEX [0 TIO-
JaroAn IKOAH, CTPi9a6MO B 3aKOBI MOCTAHOBH LPO BHMIp IMEOAH.
Tomy tpagrar mpo mkopy AizmMo HA Tpu uacTH :

1) Hoseprene mropu (Schadensersatz) '),

2) Posgaapg mrogn (Schadenverteilung) 2),

3) BaMip mrogn ®).

§ 55.
Mouate wkogu™).

I. Pumere up. 3Hae TiABEH NOBATE MAETEOBOI MEKOAH 1O
MHCAH TIPOIECOBOI 3acajh: ea enim in obligatione consistere,

§ —59.

o AR

R

W
%) §
)5
)141 (‘od Ther. IIL 1. n. 91; 17 n, 185—188; 21.n. 41—47; Hor-

ten, 111, 18. § 55; I'aa. xu. 8 L § 35; Prot. II cr. 184, 438.

llop. Zeiller, Comm. 1II. er. 699—701; Nippel, Erl. VIIL er. 77—80;
Winiwarter, Birg. R. IV. er. 550—552; Ellinger, Handb. cr. 592; Stu-
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quae pecunia lui praestarique possunt. Hogiiimi sakonogarerBa He
BHAIOTH OJIHAK €Ero OOMEKeHd, UpPOTe HeMa IN/ICTaBH, BIARHJATH
KOy HemarepHanbHYy 3 o6nacru mpasa. CycniipHa eROHOMIKa
Alauth 7006pa HA MATEPHANbHI il HeMATEDPHAABHI, TOMY i IPBPOJHO,
MO 3aeJHO H B HpaBl YIKOAKEHE HeMATePHANBHAX JAi0p MOBHHHO
MaTH HOAIGHY OXOpPOHY, AK YIIROAKEHE Ai0p MarepuaJsHEX. 32
THM fiZie, mo cepej] AAaBHX 00CTABHH MOJKHA JKAJlATH TAKOIK 110]a-
rOAN HEeMATepHANbHOI MEKEOAY.

B aserp. np. npuB. € cumipHe, YH 3aKOH H061Y MATEPHAIBHOL
IKOAH YSIMAZHAE TAKOX HeMarepuanpHy. Ilamyroga meopasa He
NpHBHAE HEMATePHANBHOI IIKOJH — aJe HEeBipHO.

Tomy nornajoBH OPOTHBHTE CH ysKe JEraJbHA JAediHIIHA
§ 1293 kH. 3., gani nonaTe ,sHeceHs mamecenol obmam® (Tilgung
der verursachten Beleidigung) no mucan § 1323 ku. 3., 10CTaHOBH
§§ 1825—1330 kH. 3., mO TOBOPATH 1pO HAropopy 3a 06inb, sa
HApyHOieHe oco6ucToi cBOGOAH i 3a HAPYIIEHE 9ecTH, a BpemTi
mocranosa § 1331 ku. 3., 8 arol exigys, W0 NOWKOAOBAHKN MOKE
cepef; ZaHHX 0OCTaBHH JKAJATH IIOBEDHEHSA BAPTOCTH 0COOJHBIIOTO
yuogotausa (der Wert der besonderen Vorliebe).

3marade aBerp. MHCHMEBHHRIB, 3Bect: ci aprymentn ad nul-
lum, He € HiYEM ompaBjaHi, IpoTe HEOUPABJAHMI € 3aMiT, IO HAII
BAKOH HE y3IIAJHAE HEMATEPHANbHOI WKOAH. A HABIARH — XO0Y
Ay’e HeChMil0 i HeNeBHO, TO BCE-TAKH B J(e4iM 3IKajae 3a-
KOH NOJAaroZH HeMAaTepHANbHOl IIKOJH; TA JANI HACAIAKOM He-
IOpO3yMiHA I[I0CTAHOB 3aKOHA, HACHAIZKOM JysKe HEBIIBHAYOI
i 3 IyXOM 3aKOHA HECXO:KOl iHTepuperalui, BpPemTI HACHIZKOM

benrauch, Comm. II, er. 594—596; Kirchstetter, Comm. er. 642; Burck-
hard, System II. er. 247 i x.; Krainz, System I. er. 370—372; Hasenohrl,
Obl. R. I. er. 273—275; II. er. 148—151; Till, Prawo pryw. IIL cr. 201—213;
Oromoseruli, Camcrew II. er. 33 i g.; Schuster v. Bonnott, Grumdriss
er. 28, 29.

Bpemri: Schomann, Lehre vom Schadenersatz (1806); Scheidlein
Miscellen IV (1821); Zugschwerdt, Das Recht des Schadenersatzes u. der
Genugthuung (1837); Kutschker, Die Lehre vom Schadenersatz.. zum Ge-
brauche der Seelsorgsgeistlichkeit (1851); Pfaff, Randa und Strohal, Drei
Gutachten iiber die beim 5. Advocatentage 1880. beantragte Revision des 30.
Hauptst. des b. G. B. (1880); Unger, Beilrfige zur Lehre vom Schadenersatz,
B Griinhuta Zeitschr, VIIL er. 209 i g.; Pfaff, Zur Lehre vom Schaden-
ersalz u. Genugthuung, Replik, ibid. VIIL ¢r. 613 i p.; Pfaff, Zum oest.
Schadenrecht, 8 Jur. Bl. 1885, Nr. 33 ii j.: Ehrenberg, Versicherungsrecht I.
(1894),
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AABHIHIIOr0 TPOIECOBOTO CHCTEMY, KAXaJa €A CyA0BA NPAKTHKA
OPH3HABATH HATOPOAY 3a HeMaTepuanasHy miroay. Cboropsi cyzns
Mae CBOGOAY OCYA€HA, Ta NMOBHHEH Pillly4o CKUBYTH i3 ce6e Beaki
CyMHIBH il Cepej AauHX 0GCTABHH NPHBHATH TAKOMK HEMATEPHANbHY
MEOAY,

§ 1293 pr. game: ,Kompa Brpara, Sy XTOCH HOTEpmiB HA
CBOIM Maiini, Ha cBOiX mpaBax aGo Ha cBoiii 0co6i, masusae ca
MEOZ00 Y,

Kpim maiina Buuncaioe orske 3ak0H:

a) npasa. Iliz npasama Tpe6a Ty posymiThH 0ueBHAHO BeAKI
YUpaBHeHA, KOTPHX 3MIiCTOM € IKajaHé AKOr0Ch NOBEJACHA Bij
Apyrux. IIpore cnoBo ,maitno* B § 1293 mycurs marn saiiricniiime
sHauine, 60 He o6ilimae npas, TiAbLEH BlAHOCHTL ¢ BHEJIOYHO 70
MaTepHANBHEX ZAi6D.

.

6) Ilropa moxe AoTopkarTs Geamocepeso 0c¢o0GH HOMEO-
Aosavoro. Tyr mae sakom ma pymni oco6oBi 706 pa wonosika,
AK dYecrs, ocobmery cpoboxy i 1. . 3 TOro cCaAiAye, U0 NOHATE
WKOAH 06ifimae Takox oOHAYy YecTH, HAPYIIEHE ocodneTol eBoGoAN,
TiZIECHE YINKOAMKEHE I T. H.

IDIkoxa — ce omke mMOAid, WO B MATEPHAABHNX
a6o HeMaTepHANBHEX A06paxX Y0NO0BIiKA BHKIHRKYSE
HEKEOPHCTHY 3MiHY.

II. Ax Gawumo, nousTe mKoAm obiiiMae He JmmI MaTepuANbHi,
ane i memarepnanbsi nodpa. Ilpo ToTo Tpeba oamar mpnamatw,
mo i aBerp. mp. 3aiivae cA POJOBHO MATEPHANLHOI €, T. MAETKO-
BOI0 mEoxow. Jle Gecina o mkoai, sakon mMae Ha AYMUT 3BMYABHO
Ma6TEOBY IIKOAY; GOraTo mMocTaAHOB 3aKOHA BHXOAWTH IPOCTO 3 HO-
HATA MAaETKOBO] IMKOAW, Ta 3arajbHi OpaBEia NP0 UOJATOAY MKOAH
UPHMIHIOKT €4 B nepmomy paai o Mmaerkosoi mkoan. Tomy
MyCHMO CEasaTH: ABCTP. Op. XOPOHHTH BMAETROBY IIKOAY NpHH-
NENIANbHO, HEMATepHAJBHY INKOAY JNHUI cepej AAHAX 06CTABHH.

MaerkoBa mEOZA BHRINKYE B MAa6TKy HEKODHCTHY
awiny. Ca sminma moske 6yrm piskHa, if B mipy cero obcar mroAm
6 piKHMI

1) Haexigrom mkoam yTpauye rocmojaperso AKych MaTe-
PHANBHY BapTicTh, 1[0 HAXOAHJIA CA BXKE Nepel WRIATUBOK0 101760

B Mahui — ce 6esmocepeana Brpara (directe Vermogens-
einbusse, positiver Schaden, ,erlittener Schaden®: § 1328 ka. 3.,
damnum emergens) — a6o

Ancrp. npamo ofaifamuiime. 49
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2) mEoaa MOMKe CTATH IEPemoHOI0 A0 OCATHeHd HamipeHol
EODHCTH, 4epes3 LIKOZY MOJKe 3aBeCTH Hajld IEBHOIO 3HCRY, MO
cepex aanmx obcerasuE sBmYaiiHo upmnoysae. L[oBopumo Toai mpo
crpauvenunit suck (en'gangener Gewinn, negativer Schaden,
luerum cessans). Ilpo eyrs erpasenoro smery i ioro BifHO-
mene a0 mEoAm srazye § 1293 i. f. Crpary eBeaTyansHOUO 3HCKY
BAPA3HO BiAPIKHIOE BaKOH BiJ TEXHIYHOro HnOHATA WKOAH (sub 1),
6o rame: ,Davon unterscheidet sich der Entgang des
Gewinnes...“ Tomy B arerp. np. Bopaeai it lucrum cessans sa-
gueca0Ech 0 obedry mMEoAH, ale JHI B OOMHPHIAWIM 3HAYIHIO,
3HAYNTH, 00OBAB0K INOJATOZH CTPAYEHOI0 BHCKY MYCHTH MAaTH
0ciOHY DpaBHYy mijcTaBy, Ta NOKH-UI0, AK BAaKOH B3rajye Opo
IMKOAY., PO UOHOIIEHE INKOAW ¥ T, W.,, Mae Ha AYMIUI TiNbKE 0es-
nocepezny srpary (damnum emergens). — Bpemri

3) HekOpHCTHA BMiHA MA6TECBA MOKE MATH - CBOE SKepelo
B TiM, MO 3axouTh HoTpe6a Gimpmoro a6o MEHIIOro HARJARY Ma-
6TKOBOI'0, KOTPHIl 3MEHIIYe MAHHO MOCEPEAHO O AOTHIHY Bap-
ricrb. Ci0 DpoaBy BasuBaeMo NOCepPEZHHM 3MEHIIEGHEM
maifiaa (indirecte Vermogensminderung) 1).

Jlasrifima pomanicTHuHA TeopHA 3HANA KPIM MOBACIIONO Mmo-
ainy me noaia mkopn va damnum proximum i damnum remotum;
damnum circa rem i domnum extra rem — ane ssavine THX cJiB
He Oyno yeranene, Ta BUPOYiM AJA aBCTP. NP, HE MAIOTH ORH Hi
Teopernynoi Hi npakThudol crifinocT.

§ 56.
Mosepxene wxogn npesmeTom 3060BA3aHA™),

Koan mroza rpaense opmoro, a Bupismye ii apyrmit, To mHa-
3HBAEMO Ce moBepueHeM wroAH. TyT momkojosaunil ckngae MEOLY
Ha JApYroro, KOTpuii il HOHOCHTH JAe®iHiTHBHO.

1) Tlopiz obeary msogm sa damnum emergens i lucrum cessans cxomuit
8 Nanyiou0i0 TEOPHE; ale ce, (0 MU HABMBAGMO NOCEPEANUY 3MEHIIEHEN MafHa,
nigocnth anm ogun muceMennax: Ehrenberg (Versicherungsrecht). Ta sme
MOKEe IIBIATATH KWAAHOMY CYMHIBOBM, mo H nocepejne sMenllene Maliga eTanoBuUThH
CRIGNORY YaCTHRY HOHATH INROJM — MA& OHO OcOOAMBHle 3HAYiHG mpH yoesue-
HeHIO RATH.

#) . Cod, Ther IIL 1. n. 87, 91, 97; 21, n. 1—2; Horten IIL 18.
§ 85; 22. § 5; Martini 1. 2. § 8; 11 18. §§ 5, 19; Iax. wn. 5. L §§ 415,
429; Prot. IL. er. 185—186.



ABCTPHIICKE IIPABO OBATIALMIIHE 377

§ 859 kH. 3. 3a4NC]I06 HAHECEHY APYroMy HIKOAY A0 IPHYHH
noBeransa 3o0opazand, Yepes HaHECGHE IIKOAH MOKe I[OBCTATH
30BeIM HOBe 3000B23aHe, 260 40 CTAPOT O 3000B73aHA MOWKE
aoayunTich Hose. Tomy mamecene wkoam Moxke OyTu Gesnoce-
pefpHOI0 abo mocepe o UPHYHHOK NUBCTAHA 3060BA3aHA.
Koau sanopisuo mWEOAY B paMkrax UPHHATOrO 3060BA34HH, T. €
MiK ROHTpAreHTaMH B DAMEAX YMOBH, IPH OJAHOCTOPOHHIM UpHpE-
YEHI0 B paMKaX cero IpHpedeHH, TO [0 ICTHYHOUOr0 BKe 3000Bi-
3aHA JI0Jydyech HOBE 3000BABuHE 3 YMEROAXKEHA. AJle YUIKOLKEHE
MoKe Oyrn 0e3l0CepeAHEM IKepeaoM HOBCTaH:A 3000B#3aud, e HE
Oyn0 ani ymMOBH, aHl OJHOCTOPOHHOIO NpPHPEYCHH.

lipo uosepnese mroam tparrye ex professo 30. raasa IIL
gactn aBeTp. KH. 3. § 1295 Brasye BHpasHO Ha ce, MO NOBEPHEHE
IKOAN MoKe NPHKJIIYATH €4 B 001aCTH DPHHATOrO 3060BA3aHH,
a6o Gyrm OesnocepeiHnM DpeAMeToM 30B¢IM HOBOTO 3000BA3aHA.
Ane mumo cel mocramoBu mae aserp. zaxou B 30. raasi Il. wacru
Ha AymMyl TOJOBHO Taki 3000Bd3aud, MO NOBCTAIOTH (E3MOCEPERHO
3 HaHEeceHol mEKOoAH, (e3 3BA3H'3 YMOBOI 460 0JJHOCTOPOHHAM [pH-
pedeHeM.

3 suimmom §§ 1295—1304, 1323, 1324, 1331—1336 kn. 3.,
o TPAKTYIOTH O OPOBHHI, il TOMY NPHEJAZAIOTH €A TAKOXK 70 YMOB
i %o opmocropornsx upupedens, miza 30. raasa IL waern micTuTh
B €061 110CTAHOBH Npo MKOAY B NO3aKOHTPAKTOBHX BiA-
HocuHAaX, Ta HaBiTh €I UOCTAHOBH, WO TPAKTYIOTh IPO BUJIHB
UpOBHHH Ha Bei 00airanmiisi BIJHOCHHH, JAII TOMY HAaXO0AATH CA
B 30. raasi II. wacru, 60 saxoH BipCTynmB y TiM 3raaal Bij pam-
CEOro np., Ta 3'6AMHUB JAOTHYHI mOCTaHOBH G6e3 pimuuni, 9 in
concreto X0AMTH 0 NOBEPHEHE IIKOJAH B paMEax AKOro-0yAp KOH-
TPaKTy, 94 B MO3UKOHTPAKTOBHX BiJiHOCHHAX.

Mop. Zeiller, Comm. III. er. 704—707; Nippel, Erl. VIIL er. 83—85;
Winiwarter, Biirg. R. IV. er. bb3, 554; Unger, Syst. Il cr. 228, 229;
Stubenrauch, Comm. 1L cr. 599—604; Kirchstetter, Comm. cr. 643;
Burckhard, System II er, 250—-257; Schiffner, Lehrb. 1. § 133; Krainz,
System I. cr. 375, 383; Hasenohrl, ObL R. 1. er. 264 & g.; 1I. er. 147, 148;
Till, Prawo pryw. L er 424 i g.; 11L er, 211—214; Oromosecrnil, Cucren
II. er. 48.

Bpemri: Schémann, L, v. Schadenersatzy Scheidlein, Miscellen 1V;
Zugschwerdt, Das Recht des Schadeners.; Pfaff, Randa, Strohal, Drei
Gutachten; Unger, Beitriige; Pfaff, Replik (Ilop. Bupouin aireparypy xo mo-
nepeguoro §.).
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§ 57.

MpuynHosa 3BA3L™).

I. O6oBsasor, moBepHyTH ADYromy WKOAY, MAae AHII TOH, XTO
il gpyromy mamic!). Ilpore

1) myenTs nepej BCIM iCTHYBATH SKACH IIKOAA ;

2) npo moeepHeHe IKOAH MOKe MMM TOAL GyTm Geciza, Koam
MiZ% 90JOBIKOM a MKOJO0I, MO0 Hacmiza B roCHOZaperBi Apyroro,
iernye Axach 3BAss. Ha camim ainamio eainax i memporasjmux
CHJI IDHPOAH HE MOK HPO ceb6e OCHOBYBATH KajaHA NOBEPHEH:
MEOAH —

3) ea 3BA3b MOKE NOAArATH HA OPOBHHI, 260 HA WHMIM OpH-
upni 6e3 orAgfy Ha BHHY.

Il. frx crkasaBmo, MOKHA dKajaTH BiZ Apyroro NOBepHEHA
IIKOAN, KOJH BiH laB NOYPH 10 WKOJH, 3HAYHTH, KOJH IIKOAA Bij
HBOTO BRHINJA; 3BA3K, AKA 3aXOJHTH Mi¥K HAM, a IIKOA0I0 — ce
3BA3b npnunnosa (Causalznsammenhang). Ona moxke Gyrn
ABOAKOTrO poja: a00 3BA3H CTPOTO NPHYHHOBA, 400 3BH3b E€KOHO=
MiYHOT ¥ CONHAJBHOI BAaui.

[Ipncrynaemo mepez BeiM 0 HAyKE UpPO 3BI3b CTPOT O-
OPHYHHOBY.

*) Iop. Stubenrauch, Comm. I er. 605, 606; Burckhard, Syst.
II. er. 4569—462; Krainz, Syst. 1. er. 373-375; Hasendshrl, Obl. R. I, er.
275—282; Till, Prawo pryw. L. er. 432—434; IIL er. 211 i g.; Schuster v.
Bonnott, Grundriss er. 29, ;

Kpiv cero: Pernice, Zur Lehre von d. Sachheschidigungen (1867)°
Bar, Die Lebre vom Causalzusammenhange im Rechte (1871); Bar. Zur
Lehre von der Culpa und dem Causalzusammenhange, 8 Griinhuta Zeitschr.
IV (1877) er. 21 i p.; Binding, Die Normen u. ihre Uebertretung II. (1877)
§§ 80—5b5; Pernice, Labeo 1I; Buri, Die Causalitit u. ihre strafrechtlichen
Beziehungen ( 885); Birkmeyer, Ursachenbegriff und Kausalzusammenhang
im Strafrecht (1885); Lammasch, Handlung u Erfolg, 8 Griinh ut-a Zeitschr-
IX. er. 221 i p; Kuhlenbeck, Schuldbegriff (1892); Riimelin, Zufal]
im Recht (1896); Liszt, Lehrb. des Strafrechtes § 28; moe, Ilomaroga mroxm
er. 14, 15, 37—39.

') yDen Schaden ersetzen, kann nur derjenige, der ihn gesetzt haté —
rame Mataja (Das Schadenersatzrecht im Entw. e. b. G. B. fiir d. Deutsche
Reich, B Archiv f. biirg. R. L er, 267 i ).
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B aBerp. sarkomi mema mirge ocifmax mocTaHos npo mpmumE-
HOBY B3BASb. TOMY B CiM araajl mycuMo modiy HAYKOBHX Aocaipis
MATH B4 YBas3l OJOBHO NPAKTHYHI BHMOI'H KHTH.

He tpe6a, aéu 3sasp Gyna Gesmocepepma, 6o i Taka
IEO/a, AKa MNOBCTaZa Yepes Te, IO KpiM Aijangd gK0ick ocobu
Aoay4unuch BigTak HHII mopii — 3HaumTs, T. 3B. MOCEpEAHa
WEoZa, Moxke OyTa npeamerom 3Bopory. Tarosk He M0k CKazaTH,
mo 3BepTaé CA ANIN TAKy WKOAY, AKY MO HPeABEAITH, 60 ce BKasye
yiKe Ha DNpOBHHY, 4 MiACTaBOK NOBEPHEHA WWIKOAH MOKe OyTH
cepej AaHBX 00CTABHH TAaKOXK npuNaiok (upo wo nisuiiime). Tomy
IOBCTAE IHTAHE, ie MYKATH T'PaH Il 0ABiYANLHOCTH 34 OpHINHY
HIKOAH ?

Koam exoueno Buxoantn 3 oinbocodisHoro moHATs mpH-
YHHH, TO NicAd HOBIHmMOI KpuMiHaaicTHYROI Teopul MyCHMO B OpH-
9uBOBiH Yepsi sifitn ad infinitum, ra BBaxkarts vpuunsown B3arani
BCBO, 0 ¢ yenNiBeM Hacnizoro macaigky. Xoraun Bigrak
CI0 TEODHI NPHHOPOBHTH 70 NPABHOrO BijHOWEHd, B ARIM €TOITH
OpHYAHA 710 NMOBEPHEHA WIKOAW, MH Myciau-6 npuiiTe 70 BHCHIAY,
Mo EOXAHN BiuoBifae sa Haiifaapmi HACHAKH CBOEI YHHHOCTH,
A€ JHII MOYKHA BHEA3aTH AKy-HeOyAb, X04-0H HAlJANBMYy NpHYH-
HOBY 3BA3b MiK {00 YHHHOCTHIO 4 WKOHZoI0!).

Tari BACHOBKH NPOTHBAATH €A OAHAK BHMOIAM KHTS if HAyTh
pimyuo sa panexo. Ilpore oémeskene NpHYHHOBOI YEPIH 6 KOHEUHE.

Ilepex Beim He mox 3abyTm, 10 BHXIJHOI TOYKOK € cama
meoza. Bix mkopm iife ¢a NpHYHHOBO YEProw B 3aj, axk Ha-
TPA®HTh €4 HA YO0NOBika, w0 croiTh Hali6am3me Geanoce-
peansx npoasis mroxn. Koam morazke cg, mo Big nporo Bmiimaa
TAKA 3MiHA TenepimHOIG CTAaHy, HAKA CTANA KOHEYHHM YCIiBEM
HACHINOI IKOAH, TO HOro YRHEICTP 6 NPRYHHOBA (KAB3aIbHA),
T4 Ka%KeMO, MO MiZ HHM, & IIKOAOK 3aXOAUTH 3BA3H NPHYHHOBA,
3pemro Tpeba BAMITHTH ;

') Mp. xrocs uepes megorasy s6ue BikEO B MOiil Kamenuun, Ta 8060BASYE
cq iforo cBoiy womrom BerapmTm B rifi niam pmewras poGitamks, KoTpuii BERpagne
meni moix 100.000 K 8 Gopra. Yu momma Toro, mo BHCIAB poGitaura, pobmra
ofpivarbuuM 3a Kpapim? Ym mae spepHYTH IKOLY TOf, MO Ycpes megorany a6ue
BiRHO # pan BOpapaens Bikwa BHcIaB pobiTAnEka ?

JBox cycipie mobuio ca, T8 OJUH 3 HEX MYyCiB BigTak macxigkoyM Gilknm
miTh O mWURTaad, fe onicam BmOyxaa xoaepa # Bim Ha xoxepy mowep. Ym cyeip
MYCHTH SBEPHYTH INKOLY, ARQ NOBCTaJa 3 NPHYMHN CMEPTH APYTOro?
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1) IIpaynHO MKOAH € YON0BIiK, KONH CBOEK YHHHOCTHIO
BUpOBaJ:Ky€e B pyx cuan npupopu. Ce moxxe HaceTynuTn Oesnoce-
pexno, a6o mocepeano. Yoxupik mome GesmocepeiHO CBOGHO
YHHHOETHIO CHPOBAZuTH WKIANMBI HaeAigku, np. posdusae yyxKy
Kaey, TOBYe KaMEeHeM 3€pRano H T. A. Axe f0ro 4nHBIiCTH MOXKE
TAROX LOCEPeAHO COPUBAJHTH WKOAY, i TO B ABOAKHIL cH0CI6 :
Bin Bucrapiase gyske A00po HA IIKIAJHBHI BILIHB CHJI NPHEPOAHBX,
np. uysRy AUTHHY BHHOCHTB Ha 3HMHO, Ta OHA 3aMEpP3as; a00 BH-
CTABIA6 YyiKe€ 00pO HAa YIIKOJAXKEHE depes Tperi 0codH, np. JuH-
IIa6 BHIIOSWYCHNN 30J0THH TOJMHHEE TOpn BiTBepTiM Bikni 0es Ha-
A48y, Ta Kpaje Horo saopid i T. I.

2) A6n ocyamru, 9E d9oaoBik 6y in concreto npHIABEOI
MKOAH, rpeda NOCTABHTH NHTaHE: YW INKOAa Oyna-0 cepex AaHEX
00CTABNH HACTYUHJA, X0Y-0H Y0JIOBIE HE CHOBHAB cel yHHHOCTA ?
Ta koan-6 meopa it 11 Bacaigkm HacTynuau HapiTh 6€3 foro 4uH-
HOCTH, TO YHEHICTH HEe € NPHYHHOBA, 0HA HE HANEIKUTH KCHEYHO [0
NpUYAHOBOI 4eprd, i 40M0BiK HE & 3a HIO oxsivaibEHil!).

3) Koann opmaue porasamo, mjo 49010BiK Jag HOYHH 70 MKi-
AZEBOI moail (MO MHCGAH NMOBHCHIOI TE3H), TO NOBHHEH BiiTOBifaTH
sa Halijaablli Haeaijgkn mKoau, 6e3 oraaay Ha Te, 4d iX NpPEeABHAIB,
un Hi. Aze 3 npakTHYHEX 3raAAiB i TyT morpidmi peski rpammni.
[lepen Beim cyams He Mome NpUSHATH DPHYHHOBOI 3BA3H, CJIH Uepes
cnizbHEe Ainane HAalpisHOPOAHTHIINX DPUYHH TPYAHO BHKA3ATH,
o Oy70 rOJOBHOIO TifjcTaBOIO INKOAW, YH IIepBicHa causa, mo Je-
’Kajla B uHEHOCTH 40JO0Bika, unm mAmi npuusan?). Ilprunnosa
3BA3b Mae TAKOK NeBHI 9aCOBi rpaHANi, ra YHHHICTH Y0JOBIKA,
Mo 3ailIJia ZaBHO Nepej Hacnilno IKOA0I0, HE 6 3BHYAKHO LpH-
YHHOROI0. BpemTi nmpu poscyAsKyBaHIO DPHYHAOBOI 3BH3H W NpH
BIUOBIAH HAa UHTAH6, YH XTOCH MA€ SBEPHYTH NOIMKOMOBAHOMY
IKONY, Tpeba 3BepTaTn yBary Ha BHMOTH BipHOCTH H Jo-

") Mp. mapy6or nepexopuTs KOA0 cTaiini, Ta KYpAThH FIOAbKY. 3a XBHIbKY
‘TacHe OTOHL B JIOJBNI; BiH BUTArae cipmmrm i chBiThTh, Bigrax Eupae cipauk,
ale PIBHOYACHO BHUMAE CH OTOHb; KOTPAH MOBCTAB Y HYTPl 8 OpEYAHN HEOCTO-
pomBocTA Apyroro napyGsa. Ilpote piagbmicts nepuioro napyGra He € HpUYMHOBA.

#) IIp. XTOCH MOCTPIAOE CMEPTEIBHO APYrOr0; NOYYBIM BiArYK, HALXOJHTH
WIHKA PAHEHOTO, Ta BBAMAIONH CBOTO YOXOBIKA MEpPTBHM, AiCTag HATAO YAApY, Ta
roge Ha mieuw. Ouwa Oyaa ywe pgaBHO xopa Ha Oxyx cepns, Yum BEHOBBMEK
BIIOBia@ TYT TAKO® B4 CMEPTh WIHKA?
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Bipa B o6opori. Koau nesni sxazana noBepHeHs WMKOAH NPOTH-
BIATH €A CAM BHMOTAM, CYAHA BiZKaKe IM OpaBHOl eTilHOCTH.

4) Bpemri me opno ofMeskeHe NPHYHHOBOI 3BA3H CTPivaeMO
B Banagey nepepsu (Unterbrechung des Causalzusammenhan-
ges). llpuunnoBa 3BA3b ycrae B XBHIH, KOJH HACTYIHTH Nepepsa.
A nepepsa NPHYHHOBOI 3BA3H HACTYUAE 4Yepe3 Apyry €amo-
criilmy npuymmy, KOTpa nepersnae 6ir npHYMHOBOI uyeprm Tak,
[0 HACJAIJAKH WKOAH BiJHOGATH €A BiATAK TiABKH 70 cel HOBOI
upnunsd, Ca HOBa npHunEa, mo nepenunioe Gir goremepimuol
NPHYHHOBO] YEPrH MOKe HONATATH

a) Ha moBejeH0 apyroro uonosira. Toxl eroire Bim Gausme
HAHECEHOI MKOZW, YAM HOro NONEPeAHUE, i MYCHTH TOMY 3a HIO
Biguosigare. BHiMOE CT@HOBATH TYT JAHII €BEHTYAJBHA O0ABIYAIE-
HiCTH 32 NOMIYHMRIB, L0 NOJSTaé OJHAK HA E€KOHOMIuHii a6o0 co-
nEAnbHil spasn. Komm mroga e macaigkom pizams opmoro it apy-
roro, T0 KOKAHI MOHOCHTH BACHIAKH €BO61 wunHOCTH. Jlazi

0) HOBa IpHYUHA MOKE IOJATATH HA UPHIAAROBIN NPHrOAi; —
TOAY Tpeba BiJApiKHHTH, YH HOBA UPHYHHA [a]a MOYHH LAl mEOAT,
YH TiAbKH 710 UEBHHX HACAIAKIB WKOAH A0AyYmIa HOBI Hacaigkm.
B nepmim eaydaio uepes mepepsBy UPHYHHOBOI 3BA3H Bignajae
OABIYAJAbHICTD, B APYriM BijUOBiZae BHHOBHHE 8a Ti HACAIAKH, AR
UJAHBYTH 3 HOr0 YHHHOCTH & 70 ROBOI npadsam’),

I11. Hueimui conuansmi i eKOROMIYH] BiHOCHHN 3HAIOTH Epim
CTPOTO NMPHYAHOBOI 3BA3H TAKOK B3BA3h €KOHOMIYHY ¥ CO-
I HANbHY, AKa in concreto onpasaye 000BA30E MOBEPHEHA WIKOAH.

Jle UpHYHRO MKOAW € MPHUTAJO0K, IO IPURIIOIHB ¢4 6e3
AOACKOI ydaern, ra € OPAMAM HACATAKOM €16MEHTAPHAX CHJ UpH-
poAH, a60 HenporasjHEX CHI HOBITHOI TEXHIKH, TAM HE MOSK HAHTH
CTPOrO UPHYHHOBOI 3BA3H Mix donoBikomM a mropow. Tomy B Ho-

1) Tlosicaexo ce ua pimnunx nprmipax:

a) Xroch BHNO3MIAE Bij PYrOr0 KOHA O BOAOYEHA, a’xe ymasae HOro xo
isgm BepxoM, Te HaL'yHEB&E HOro TAK, M0 MyCHTh COPOBAJUTH KOHA A0 BaHGIN3-
mol xarm, Mim tum B moum xara sropiza, a Rime sruayB. Ogsivaanuicrs 8a
niay mgony.

6) Xtoch gpyromy migbmeae oro. Pamemmil ypae ca pigras o Jikapi, Ko-
TpRil TAK HECFISXHO 3AXOANTH ¢ KOJO ORa, mo Xopuit rparars oxo. Tyr romguit
0oHOCHTH BACATIRM CBOEI YMHHOCTH,

B) Xrocs paBuTh gpyroro, BifTaK npnxojuTh Tperwii i doro ybusae. Tyt
Apyra 9umnieTs cupoBapmye Wianli macaifos, mpore uisa ofBivagbHiCTH HEpPEXOHTH
HA TpEToro.
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Po3l eTpOro-opmEYNHOBOI 3BA3W TOAI HAMTH NiACTaBY A0 HOBEPHEHHA
mgroan. Tyr Bomogie npasmao: ,casum sentit dominus® —
Ta 060BA30K HOBEpPHEHS INKOAH JAacTh € JHII TOAT ONPaBAATH,
EOJH MisK HACHIZOI *IPHrOJOI0 & 4y3KO0 00JAaCTHIO NPABHOKI 3a-
XOAUTH AEAch 3BA3h eKOHOMigna a6o conmuansua. Hepgoerauy erporo
IPHYHHOBOI 3BA3H BACTYNaE B8BA3b EKOHOMiYHOI a00 COINHAALHOI
BJlayi.

Ha rary 3Bg3p BEasye Hepas Hame cycmiapne sxute. Koxm
‘IASHEMO HA PiKHOPOAHI JBHIKEHA HOBITHOrO 060pPOTYy CyCNiABHOIO,
TA B4CTAHOBHMO € HAJ po3apo0JeHeM NIOACKHX POOYydHX CHI Y
BEJAHYE3HIM YCTPOIO HOBITHOrO MOAIAY Ipalni, T0O MyCHMO 3BEpPHYTH
yBary Ha G€3CHJIbHICTH NMOOZHHOKHX PoOY4HX CHJ CYNDOTHB HEMmo-
6ippmoi, a eainoi cmam o6oporosoi it mpopykumiinoi rexsirm, Tu-
cA9i poGiTHOKIB, BAHATHX Y ®a6pHKAX, ROUAJBHAX i T. /I, KEPTBYE
ANS APYTHX CBOIO iBAMBiAyaZbHY €KOHOMIYBY caMocCTifimicTs, CTa-
BJISi€ CHMiZIO 400 He(esmekam, M0 TPO3ATH CKpi3b iX 370pPOBJIIO
a60 KETIO — HAKOJH YNPaBHTE]b NiAUPHEMCTBA, IO 3acTepirae
c00i 3 HBOrO TONOBHEI BECK, CTOITH ONOJANIE Bij HeGeslnexHu, Ta
3Marae JHII A0 TOro, alE BATATHYTH AJA cebe 3 HmiNpHEMCTBA AK
gaiipacmi suckn. llpore mpmpoana pid, 1o Beski WROAH, ARI DpH-
TOAATH €5 APYLHM B 06JacTd NigUpHEMCTBA, HOBHHEH MOHOCATH TOI,
Mo TArHE 3 HHOro roxoBri suckm. Cero kajae HuHIIMHME Ja7 Cy-
CIiABEEI ; TYT DPUMIHIOE CA Te3a: YHA TOJOBHA KOPHCTH, TOrO if
He(esnexra.

[lizupnemens DMYCHTh OTRe IOHOCHTH HABITh NPHHIAJIKOBI
MEOAH, M0 AOTOPKAIOTH APYTHX B 00JacrH {00 mijupHEMCTBA, —
Ta B TIM BHAAJKY MiX HHM a IDKOJOK HeMa BHPABAL ¢TPoro npu-
YHHOBO1 3BA3H, ale BCE-TAKH 1CTHY6 AKACh 3BA3h —, KOTPY MH

-

HA3UBAEGMO E€KUHOMIYHOIO I COLlHAJIbHOK) B8BA3SHIO. —

Ha ciii 8Basu onmpae ca Baarajl OJRIYAJBHICTH OiAUPHEMIH
OpH BCAKAX NPOMHCIOBHX 3aBeleHaX, X04-GH OHH He MiCTHIH
B €061 mocrifinoi nefesuexw, Ta Japa’du POGITHHKAM DHIOIKHICTH
¢Bobiguiiimoro moseAend. Bo B ycix Tux Bunajzkax BoJojie mpa-
BHJIO, [0 ¥TO Maé IOJOBHHH BHCK 3 MIUPHEMCTBA, MYCHTH LIOHO-
CHTH YCHRI INKOAH, SKi 3 HLOIO BHDHHAIOTE.

3843b EROHOMIYHA ii COIHAJBHA Mae TAKOMXK CBOIO OCHOBY
B OXOPOHI €KOHOMiYHO-eJadmux, a60 B HPHYHHAX NYOJHYHOrO A0-
Opa. Bsarani BnerynaioTs B Hilt 3a Bepx yel ToTi upoBifui AyMEH,
ARl mo6iY npaBuia NPUYHHOBOCTH NPHHAB HUHIMHNMI T4} CyCHiAbHHN
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(ITop. Bumewe § 54 npu winmu). Hurkoo, mo  BAKe IMKOAY
3 nepHEMH ocofamu, € OyAB-TO EROHOMiUHI, OyAb-TO COLHANBHI

BIVIA/H.
©

Haysosoro TOBAPH
ey ,\,\Lp\

/Me,i" HIEE\\_ .

I. B crapo-pumckim np. se tpe6a 6yn0 UPOBHHH INIKiZHHKRA
A0 0060BABKY HOBEPHEHS WIKOAH, aJ¢ BHCTAvaja AKa-HEOYAb YHH-
HicTh, WO AaBana nowHr fo mwroau. llkigane Biguosigas uepsicao
JEII 8a Hesmocepeane ymropxese. Lex Aquilia o6osasysana
20 nosepHesd mMEOAH, cau damnum 6yxo corpori corpore datum;
TOMY OpHYHAOBA 3BA3b Mycina Gyru desnocepeina, oyesugHa. Opnar
HiXTO He NHTAB, YH XTO INKOAY LPOBHHHB, 4H 1l HE TPOBHHHB.

igmiowema
cTEa

§ 58.

/

Mpasuro npoauuu i npaeu

Ane mazno-nomaly BiAnaina KOHEYRICTH TIJZCCHOI 3BABH MiiK
IKIZAINBOK YHAHOCTHIO, 4 WKOJOK, TA PHMCKI HPABHHKH [0YaJH
3BEPTATH yBAly TINBKH HA WKIZTHBHI BHCAIJ €3 Oraapy Ha crocio,
ARHM IIKOZA IOBETAJNA, 3a Te y Micne OesmocepepHO] NPHYHHOBOI

*) I's. Prot, 1L cr. 182—184.

Tlop. Unger, System Il. er. 230—233: Stubenrauch, Comm. II, er.
096, 597, 600, 601; Burckhard, System I ecr 254 np. 15, 16: Krainz,
Systemn II. er. 378—380 (romosso cr. 379 np. 39 a); Schiffner, Lehrb. I
§ 133; Hasendohrl, Obl R. IL cr. 152 np. 34; Till, Prawo pryw. L er. 432
g IV. er. 354 §i g.; Oromoscrui, Cucren IL cr. 50 1 2.

Kpin cero: Schomann, Lehre vom Schadenersatz 1. (1806); Hepp,
Die Zurechnung auf dem Gebiete des Civilrechts (1838); Thering, Das Schuld-
moment im rém, Privatrecht (1867); Binding, Die Normen u. ihre Ueber-
tretung I* cr. 433 & p.; Pfaff, Zur Lehre vom Schadenersatz u. Genugthuung
im oest. R. (Gutachten, 1880), er. 7 1 g ; 5% i x; Strohal, Gutachten (1880)
er. 10i x; Unger, Beitrige B Gritnhuta Zeitschr. VI er. 232 np. 6;
Pfaff, Replik ibid. VII. er. 700 i g.; Mataja, Das R. des Schadenersatzes
er. 32 i p.; Steinbach, Rechtsgrundsiitze, betreffend den Ersatz von Vermo-
gensschiiden (1888) er. 19 i a.; Krasnopolski, 8 Krit. Vierteljahresschr,
XXII. er. 302 it g ; Unger. Handeln auf eigene Gefahr (1893) cr. 97-i g, 104
ipg; Sjorgen, B Jahrb. f. Dogm. XXXV. ¢r, 343 ii n.; Rimelin, Der Zu-
fall im Recht (18%6); Schoberlechner, Der Zufall im Straf- u, Civilrechte
(1897); Riimelin, Calpahaftung, 8 Archiv f. d. civ. Prax. LXXXVIII, er. 285
i psmoe losaroga wrogm cr. 13—15, i Das Wesen des Werklieferungsvertrages
er. 89 1 n; Mitteis, Schadenhaftung ohne Verschulden B Gellera Centr. bl.
1897 er. 274 1 g,

AgCTp. Uparo oGIthnlkn e. 50
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3BA3H BCTYNNB HOBHN YHHHHE : np'omma. B kxaenunim pumerim
up. signagaiors erpori sumorn legis Aquiliae, Ta nposuna crae
TOJIOBHOKO IIACTABOK HOBepHEHA mEoju. Kaacuune pameke npaso
npuHAno omke upaswao nposurn (Verschuldungsprincip).
Copaseznuso xapakrepusye Ihering cramosmero pumeroro up.
caosamu: ,bBes uposprE Hema opBivazpHOCTH, HeMa 000BA3RY 740
HOBEPHEeHs IIKOJA; NpPOBHHA, — HE WIKOAA, — 000BA3YE APYroro
710 TOBepHEeHA MmEOAR",

Inarme crapo-mivenre npaso. Bupaspi it ono npmamae, mo
IPOBHHA € IOJOBHOK OCHOBOK MOBEPHEHA IIKOJH, a1e 3Ha6 60raro
Cayd4aiB, KOJH 3a WIKOAY BifuoBijae ceii, mo OyB NPAYHHOKO MEKOIH,
xo4a ii ne nposuuns. Ilpore B crapo-simenrim mp. mae sepeno
npasuno npryunsu (Verursachungs- oder Veranlassungs-
princip), KOTpe eTaHOBHTH, U0 WIKOAY 3BepTae TOMH, XT0 ii BHKAH-
kas, (es oraajay Ha ce, un OyB BHHEH, YU HI.

HopiTai sakonofaTCTBA NPHHANW 33 BHXiAHY TOYKY IpPaBHIO
npoBuHE. MuMO TOTO He MOTJH OHH NOKA3aTHCH OAlpy:KHUMH HA
OCHOBHHI{ [IEPECTPiil CyCHiNBROCTH il MYCiNH BYOBOJATH OUPABAAHAN
T4 KOHEYHHM 3MaraHAM HOBITHOro ofopory cycmizsaoro. Yepes re
MyCiB HACTYNHTH CHJbHHI NEPeJIOM B OPaBWAl UPOBHEH; BRIMKA
BiZl Cero mpaBEAa 00YaNMCh HOMaly B36inBmara es, it upaB@yo
upasuen  BHGOpONO ANA cebe, Ta yce me BHOOpPIOE 061 HOBI
KPyr, i Ta¥ 120 OHO HEeHade PiBHOOIKHHKOM NPABHJAA NPOBHHH
il 326/IHO BAJKHHM IKEPENOM, 3 AKOLO NAHBE 000BA3OK NOBEpHEHHA
IEO/H.

llpuynns cero mepecrpoio Tpeba ragpitn B HERIMEIM 060poTi
cyeuinpniv, OfuERNA, MO B pEMCEiil Aepacasi 6ysa 10J0BHEM MO-
TOPON CYCHiJAbHOIO 3KuTH, eTpaTuaa Goraro i3 cBoel inguBigyansHoi
crifigocrn B HOBiTHIM cmeremi noginy npani. Crorozni He moskHA
Hepas BiHAHTH UPOBUHN OFMHELI, 60 Ayuae cd, MO HEMOB cam
o6oporoBuii ycrpili BEEAHEYR IIKOAH, i TOMY-T0 Tpeda-6u Mo
EpaiiHiil mipi iomy Buny npunmeara’). Bpemri rori cami morusm, ugo
UPHYHHANHCE /10 TOIO, {0 M06i9 eTPOro-IPAIAHOBOI 3BA3H BHCTYNAE

') Hajtxinmy gorasox cero r. 88. sakomm npo ogsivaxemiers (Haftpflicht-
geselze) il mpo yGesnesese poGiTamkis: mp. aBerp. Bak. 8 b, wapra 1869 1. 27
B. 5. x, nimenruit saxon s 7. wepsun 1871 (r. ss. Reichshaftpflichigesetz), aserp.
8aK. mpo y0esm. po6. wa cayvail uparogn 8 28. rpysma 1887, B, 8. p. 1888 u. 1,
uisenxuil 8ak. npo ybesu. po6. 8 7, aumas 1884 #i 7. 1. —
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3BA3b EKOHOMiuHA il COUWANBHA, IPOMOBIAAKTh TAKOXK 32 3HAYHHM
PO3MHPEHEM Dpasujaa UpHYBHA').

B ayel BOBITHHX 3aKOHIB JI€XKNTH TOMY, UPABHAO NPOBHHH
LOLOAHTH 3 NPABHJIOM NPHYHHM, TA [OCTABHTH 1X noGiu cebe, npu-
3HAOYH OJHOMY ii Apyromy meBHy 06aacrh UpaBmy?).

II. flg BigsocBnTH ¢A Zo cuX npasua npaso aserp.? B mayni
ii mpakrani Boxoaie Teopua Iheringa, mo npuiimae npasuao
IPOBHHH B HOBHil crilikocrn. [Ipuka0EEEEE cel TeopHi yyarTs:
Tineku Bif TOro Mo:kHA RaJaTH UOBEPHEHH WKOAH, XTO i1 1P o-
BuHHB. [le Hema upoBuHH, Hema mosepHeHAa mroAw. Cel Tesn
Aobauyiere oHn B § 1295 EH. 3. pr., Ta 3alyBaiorTh, MmO B CIiM §
HEMA CNiBIA ,nur, Axke OHH TAK PiMYy40 MapEYIOTH.

Tomy nporas cel reopui suerynms cuaseo Pfaff y csoiil
RpHTHYHIK possigni ,Zur Lehre vom Schadenersatz und Genug-
thuung nach oest. R.%, ta ma migerasi nporokonis mapaj smaras
AOKA3aTH, M0 HAmMi KOJH®IEATOPH He OpPHHANH NPABHIA NpPoO-
BHHH (€3 3acTepeskend, aJe HABOAKH M00iY NPOBHHH 3HANH Ule
HHIII NpPaBHI OCHOBH IIOBEPHEHH KO/,

Ha mnigerasi iloro BHeniziB mMycEmo pimywo miguecrs, mo
pOMaHiCTHYHA TeopHA AN aBETP. Hp. 30BCIM HecriiiHA.

Vixe cam xig pegarnmiinol po6oTH MoKe HAC ZOBOJAI HOYUYHTH,
1[0 ABGTP. IP. MAE MO-710 IOBEPHEHA MIKO/M 30BCIM HHINHI CHCTEM,
YAM PHMCKE Ip.

1) Oguar Tak camMo, AK OpPaBWAO CTPOroi UPHYNHOBOCTH € BCE-TAKH B r0-
IOBHUX IOYEPFAX WifCTABO BHHIMIHOTO JAJY cyCcniibHOro, Tak HE MOEHA ChOTOJHI
BAKHHYTH 30BCIM NPABHIO UPOBHHW, T4 BACTYNHMTH [i0oro npasmiow npmunum. Yepes
Te Mp nomamm-6 y gpyrmit excrpem. Ilpamao nposunnm Gepe B 060poHy BHEIAKRYHO
TOr0, Biff KOTO IIKOfA BHXORMTh, 00 BBIZbHAE HOro Bij NOBEpPHEHA WIKOAW, CJIX
3 fioro 00Ky Hema MpPOBMEM HATOMICUL NPABHAO NPAYMHYN € NPUXBIBHE JIA HO-
ROJORAHOT0, 60 Rame MKIIHAROBA BBepPHYTH IUKOAY Oe3 oraafy Ha Buay. Opmade
o6eTaBREYM EATEB] € TAR PIKAOPOJNI, WO He MOE B YCiX BUUAJRAX PIIATH CH BA-
KII0YHO 88 Oopuum 3 Tax npabza. Ta pas rpeba Oyje HOMIKOZOBAHOIO BEEBOAMTH
A0 NOHOMEHA (UROJAHW, CIW MEI(HAR He npoenmue cd, 6o 8 eromomiunmoro OoOky
DOKONOBAHKI Bee-Takm OAngmie SBASAHHN 8 HACHIZ0I0 IUEOXOI0, YUM IURKIIHAR —
a 8 apyroro Goky OyjpyTs 8HOBa 3aXOJNTH TAKl BANAJRM, WO Tpeba Oyje HABUAKH
HIKi{BAEA CIOHYRATH 0 NOBepHEHH HaHeceHoY MIKOJAW, X044 ii He 3aBHIME,

%) Bajaunio HUHIIHOTO 3arroaoua'rcﬁaa. 6, TOYHO DOBCIIfUTA, B AKUX BU-
NafKax ODPHEATR UDABHAO OPOBMEM, & B HKUX NPABUEO HpWYARH, T Upm TiM Tpeba
OrIAAeTA CH BA BUMOTH 110JaTifuol cUpaBefauBOCTH, HA HABIWERNG cycmiapHui
yerpiit i ma norpebu Gesneunoers 060pOTY.
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[ligcrasoro Hapajl HAJ HAWOK KH. 3. 6yaa ralsnga KH. 3.
B wiit erpivaemo B III. wacra posgin: ,Von dem Verschulden®,
A€ HAXOAATH €A NOCTAHOBH NP0 HOBEPHEHE MEOAH. ainnra EH. 3.
CTOSJA OTKE HA CTAHOBHCKY PHMCKOTO CHCTEMY, 1O JWII NPOBHAHA
MOKe AaTH MifjcTaBy 70 MOBEPHEHS IIKOZW.

Ane pewepenr Zeiller me srogus ca ma ceit morasax, Ta
KOJH NPHANLIO 10 AHCKYyCHI HaJ CHM pO3AiNOM, 3aABHB, W0 BiJ-
KH7laé TMORH-IN0 [0CTAHOBH TANHIKOI KH. 3., 1 1[0 BHIOTOBHB DRIIHII
exabopar, Ae 10 cBoill AYMI YNOKHB UpaABAIA AJAS KH, 3aK.,
60 — AR EasKe — 3allliAa NOTPEda OCHOBHOI NEpeMiHH 1j0-Z0
amiery, cyTH H BHOPAJAKOBAHA MOOZHHORHX nocranos. Tar Bignas
nomepes yecero 3aronoBok: ,Von dem Verschulden®, a ma ioro
micne npmiimos HoBuii: ,Von dem Rechte des Schadenersatzes
und der Genugthuung®.

Enadopar Zeillera e nifcraBoio HUHIIHEX HOCTAHOB KH. 3.
Ane 3akH BiH UPHCTYmHB 0 NOOAHHOKEX §§ cBOro exsdopary,
HOAAB 3aralbHBil ovasa cBoel aymeu. Binm kame m. u.: ,llepeg
BCiM 3aXOfHTH UWTAHE, YN MKIJHAR MA6 NOBEPHYTH KOXKAY IIKOAY,
X04-6H HaBiTH Tary, mo il HaHiC (€3 OPOBHHE dYepes MHUMOBiTbHE
piname? fl cam wpHsHAW c©A A0 cel MKOAH UPABA HATYpH, 10
IPH3HAE NPABO KAZATH MOBEPHEHH IIKOJAH HABITH TOAI, KOJH KOS
noBerana 4epes MUMOBiAbHE Ainane gpyroro. OTike 9010BiK MyCHTE
BIZOBIZATH 32 KOXKAY WKOAY, AKa Bif Hboro Buxopurh®. Tinexn
3 yranaitapHEx sraajis me mir Zeiller cei ragesm nepesecrn
B IOBHI, aJe 1i BIJIMB HA NOCTAHOBH eAfAGOpATy NOKA3y&ch BCe-
TaKH HA KOXZAIM Epoui.

IIpore 6avumo, mo Zeiller, a 3a mam i cam 3aKo0H, 3HAE He
JHUI 1POBHHY, al€ TAKOXK HHIII UPHYHHE NiJCTaBAMH [OBEPHEH:H
mroau. Ce exigye rakom Gesmocepepuno is saronosrie zo §§ 1295
1 ZIaJpIIn.

flg npasui NiCTABH NOBEPHEHA WKOXH BHYHCIIOE HAII 3AKOH :

a) oposuny (§§ 1295—1304 kn. 3.),

6) yxusane cporo mnpasa (§ 1305 wkm. 3.),

B) mumosinpHe Aizame (§§ 1306 —1310 wa, 3.),

r) npunagor (§§ 1311—1312 kn. 3.,

1) uysxki ainana (§§ 1313—1319 ga. 3.),

A) ymoxxens uepes sepipi (8§ 1320—1322 gm. 3.).

Xou npu noogunoREX mnocramoBax cux §§ ckasamo, mo op.
NpH YRHBAHIO CBOTO 0paBa, lIPH MAMOBIABHIM JAiJaHI0 §f T. A. HE
BI/IOBIZIA6 €5 SBHYANHO 32 WKOAY, TO BCE-TAKH IOJOHHA Bara
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COOYHBAE AK pas y TiM, W0 6 Taki cayuail, KOJTH XToCh BiAmoBizae
HABITh 33 YKHBAHE BJIACHOTO NPABA, HABITH 38 MAMOBiNbHE AlNaHE,
HaBiTh 3a Ainams apyrnx miopsii. Ilfo-zo opmuoagky (§§ 1311,
1312 kan. 38.), To BEEamemo nosmsme (§ 59 mig VI.), mo § 1311
KH. 3. YCTaHOBIA6 AK Pa3 000BA30K 0 NOBEPHeHA WIKOAH B pasi
IpHNAARY. :

Tomy ean B camim 3akRoHI 106iY4 UPOBHHH UOAARI me wHII
NPHYHHEE OABIYAJBHOCTA 3a WIKOAY, TO ce BKasye ma morasg Zeil-
lera, rorpnit X0TiB BRCKABaTH NPABHIO, WO NPOBHHA HE € OfH-
HOKOKW nizcTaBo nopepHeds wropn. Ci nocTaHoBH, 10 BRA3yWTh
Ha MOKHICTH 07BIYaJBHOCTH 3a WIKOAY (€3 NPOBHHH, HE € OTIKe
BHIMEOM Bifj BHAYMAHOTO IPaBHJA, aje AORA3YITh, W0 UPHIHEH,
upo Awi sragylors §§ 1305—1322 ku. 3. € nodiv nposunu (§§
1295 — 1304 kH. 3.) piBHOpAJHHM IKepeiroM OJBIYAIBHOCTH 32
mEoaAy’'). —

[le na opmo myemmo 3sepHyTH yBary. Koskza a Tax npnuum,
ari Ham sakon (B §§ 1295—1322) nogae za migeraBy opBiuans-
HOCTH 32 IUKOZY, M2€ CBOK BJaCHY 061acTh, TAK IO T€, U0 Ha-
JeXHTb 1p. Nij HAa3By yKHBaHA BJACHOLO NpaBa, HE MOKE nij-
nafati Wijj DOCTAHOBH NP0 MEMOBIJBHE AinaHe ado NpuNayor, Aaii
3aK0H DPOGHTH PIKHHII0 Mi MEMOBIIBHHM Airanem uo mmeam §§
1306 - 1310, a npmnagkom mo mumeam §§ 1311 i 1312, i . a.

Tomy sapauuro imrepnperanni e, BiAMesRNTH Ci HOHATS CTPOrO
BiZ ce6e, 60 aum ma c¢ili migcTaBi MOMKHA 3PO3YMITH BOJK 3aK0-
HOAABIA, T4 NHI B Tifi 10P03i MOKHA yCYHYTH TOTi KOHTpOBEpCH],
ARl NaHYIOTh B Teopui i NpakTHUi aserp. up.

§ 59.
Mpaeni nigCTaBM NOBEpHEHA WKOAM™).

I. F'onosrow nigeraBox0 OABIYANBHOCTH 34 MIKOAY & 1npo-
BHHA. XTO HAHIC ADYIOMy HIEOAY BJACHOK NPOBHHOIO, MYCRHTH ii
ssepryrtn. Ce saranbme npasuao Ges suimna (§ 1295 pr.).

') Mo B §§ 1305—1322 gn. 3. He XOofuTh TiZbkM O BUIMEA Big npaBRIA
UpoOBHHM, AOKAKEeNO AoBOAl B § DY, —

*) I'm. Cod. Ther. 111, 1. n. 12—15, 28, 37, 38, 99, 100, 109—128; 19.
n, 99—114; 20 n. 1—4; 21. n. 1—62, 148—157; 22, n. 1—30; Horten, 1L
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B o060Ba3ky BHHHOTO /{0 NOBEDHEHA NIKOAH JEXKHTH HE JHII
0XOpOHA NpaBHA ANA NONIKOJOBAHOTO, a/1¢ TAKOXK penpecud KapHA
cynporus suuHOr0. IIpoTe Ham 3aK0H TPAKTye TYT NPOBHBY 3a6/1HO,

Y@ 3afilija OHA B PAMEaX YMOBH, YH B [103aKOHTPAKTOBHX BiJHO-
cunax (§ 1295 i. f.).

Hema Bnpouim pisxsmni, um in concreto xoaurs o dare, fa-
cere, un omittere.

BpemTi npHHAB Hal 3aK0H HOBY Te3y IPOTHB PHMCKOIO Hp.,
00 pUMCEe Up. 3HANO OPH KOHTPAKTAX [AeAKi HIOAHCH OfBiYaIL-
HOCTH 3a HPOBHHY, TaK W0 NOAEKYAH 00MEKYBalach 0Ha 70 3BO-
pory mgroau sa dolus i culpa lata, wmaroam B amerp. np. iermye
AR OZlHA CNinbHA Mipa OABIYAABHOCTH 32 OPOBHHY :
yee Bignosigae ea sa omnis culpa, smageTe 3a dolus, culpa lata
i culpa levis — Tak TpH KOHTPAKTOBHX #AK II03AKOHTPAKTOBHX
BiZIHOCHHAX.

1. 8§ 9, 718—81; 16. §§ 9, 10; 18. §§ 66—60; 19. § 5; 20. §§ 256—34; 21. §§
1—3; 22, §§ 1—25, 46; 23. §§ 2—18; Martini I 2. §§ 8—10; II. 3. § 10;
9.§3: I 4 §2; 13. §§ 2, 3, 8 12, 16—24, 27—30, 43, 45-47; 14 §§
13—17; Taux wu. s 1. §§ 82, 255; III. §§ 412, 413, 418, 422, 426, 429—434,
437—440, 453, 465—457, 474—478; Prot. I cr. 246, 302; IL er. 44, 45,
184—192, 203—205. 437— 440, b62, 563, 575, H76.

Iop. Zeiller, Comm. 1II. er. 703—7566; Nippel, Erl, VIIL cr.83—181;
Winiwarter, Birg. R. IV. er. b53—582; Ellinger, Handbuch cr. 592—604 ;
Stubenrauch, Comm, II. er.599—646; Kirchstetter, Comm. er. 639 —653;
Schiffner, Lehrb. I. § 133; Burckhard, System IL er. 247 i p.; Krainz,
System L er. 373—380; 1L cr. 102—104, 322—342; Hasenohrl, Obl. R. II.
er. 148—164, 167, 168; Till, Prawo pryw. L. cr. 424 i p.: IlL er. 211—216;
1V. er. 332- 379; Oromorcrmii, Cucrem II. cr. 47—5HY; Schuster v. Bon-
nott. Grundriss er. 28—36.

Kpin cero: Hepp, Zurechnung; Pfaff, Gutachten; Strohal, Gutachten;
Unger, Beitriige; Pfaff, Replik; Unger, Handeln auf eigene Gefalir; Scho-
herlechner, Der Zufall; moe Ioaaroga mropu cr. 12—39, i Werklieferungs-
vertrag cr. B5—86. (['1 aireparypy B nouepepsim §).

Bpewri: Scheidlein, Miscellen 1V.; Zugschwerdt, Das Recht des
Schadenersatzes u. der Genugthuung; Mages, Gesammtschuldverhiltnisse er.
38 i 1; 92 i p.; lhering, Jahrb. f. Dogm, VI er. 81 i 1.; Mages, Ueber
Nachbarrecht; Unger B Grimnhuta Zeitschr. XIII. er. 715 i g.; Steinbach,
Ersatz von Vermogensschiiden, ¢r. 12 i 1.; Randa, Wasserrecht er. 139 1 1.3
Randa, Eigenthum I.2 er. 118 i x.; Jaworski, Szkoda, wyrzadzona wykony-
waniem swojego prawa na nieruchomosciach; Kornitzer, 8 Griinhuta
Zeitsechr, XXII. er. 625 i p.; — Schey, Mora creditoris er. 22 up. 1. i em
85 i n; Grinwald, B Zeitschr. f. Notar. 1882. :
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Ane 3a Te 3HAKAE HAI 3aKOH piBeHs OABIYAJBHOCTH, 1110
B PHMCKIM np. ABAAnack Ak oasiva’smicrs 3a diligentia boni et
exacti patris familias, — ra Bumarae opsivanssocru 3a 3aHen0aHe
TAKOT NHABHOCTH I yBAaIH, AKOI NOBHHEH PYKOBOAHTHCH Y0JOBIK
npu spHYalHuX sgibnocrax (§ 1297 km. 3.). Ce o6meskens sia-
HOCHTb CA 346[HO AC KOHTPAKTOBOI i 7j0 MOBAKOHTPAKTOBOI mpo-
BHHE '), P

Opnar we see Bucravae nepeciuna mipa sBHYaiiEOl agidHOCTH,
Ta i OPEPOAHO, W0 JIOAE, BiA KOTPHX JKAJAE CA 3araibHO 0CIGHHX
BifOMOCTHI /i RAA3BHYANHO] NHABHOCTH, MYCATH B piyax ¢BOro 3Bans
BiANOBIATA 3a €BOT 3aBOJIOBI BIZOMOCTH i 3a HA/\3BHYANHY UHIb-
miers. [[14 HHX He BHCTAYAaE 3araibHA wipa nepecivysoro 4 o-
J0Bika, are oco6ANBIIA Mipa mepeciyHOro 3HATOKa.

Hicasa § 1299 xu. 3. Bumarae ca cei ssmyaiinoi opBivaxb-
HOCTH

a) Bij MOARI, MO IPeACTABAAITE NYSAHIHO AKHICEH YDA,
IPH3HAIOTH ¢4 NYyO6AMYHO O AKOTOCH 3apobiTRy, pemecaa, py-
Koflina, a6o upAnACyoTh c06i 1Yy 61 1Y HO 3HAHE MEBHO) MTYKn®).

Onn sinnosigarors 3a WEONY, AKY HOHecAH ADYTi uyepes 6par
Y HHUX ®aX0BOro 3HaHdA, a60 4epes 6pak cei NWJABHOCTH ii yBary,
o y TaKEX JOAuit € 3ssuvaiiHow. Cro raggy crpivaemo Tex
B oci6mmx sakomax, np. B §§ 5 i 39 mor. yer. 3 25. aumma 1871
4. 75 B. 3. #.; B apr. 69 i 81 sak. 3 4. ussiras 1875, 4. 68 B.
3. A, 1T g —

6) Bix nroamil, wo He BejyTh BUPaBAI Wy6nAMdHO amHi ypany,
ani pewecaa, pykoAina it T. ., axe UpRIMAOTE Ha cebe up H-
BATHO Taki Aina, raki uijnpmemersa, 40 SKEX Tpeba 0C061uB-
UIHX, 3ABOAOBHX Biflomoctnii. TyT Tpeba BigpisxunTa ABa BHUALKH :

@) Koam xrtocs mipmas ca Takoro Aiza 3 kKomewmocTH,
np. TOMY, MO B pasi noTpe6u He 6yJ0 BHATOKA, TO HE MOMK Bij
HBOTO IKaZlaTH, aGH NOBOAHB €A AK 3HATOK; TOMY BijmoBiZae BiH
TiABKM 34 3aHeA0aHE Takoi NHABHOCTH i yBarm, Aol skagae s
Bi/l mepeciyHoro 40J0BiKA NPH 3BHYANAMX 37i6HOCTAX.

) Konn opsak npuHsB cA moBecTH Take 2ino 6es KOHEYHOI
norpedn, T0 AaB A0 MisHAHA, WO 3MOIKE HOrO NOBECTH MOB BHATOK,

') Bausme noscmese nogano smeme ua er. 129—132,

*) Ce nactynae mp. uepes OrOXOMIGHE B YACOUMCAX, uepes BUCTARJEHE Bile
Bickn, abo B mumnl ymusaunii cnocid.
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TOMY MyCHTH BifmoBijaTn micas MipH nepeciyHOTO B3HATOKA, 3HA-
9uTH, MYCHTH NOBEPHYTH WIKOAY, ALY HaHic ADYromy depes Hejo-
¢Tayy 3aBOAOBOTO 3HAHA, YePe3 NOBEJEHE AiJa UPOTHB IpPHOHCIB
JOTHYHOTO 3aBOAY, ab0 yepes sameabane cel HAJASBHYANHOL MUIb-
HOCTH, AKO] HPH TAKHX AiJaX saraJpHO Kajlae cd. —

¥V Beix tax Bunazkax, B korpux § 1299 ku. 3. Kapae 3/BH-
SKeHO] 0/1BIYaJIbHOCTH, 3 NPOBHHOK B3HATORA 200 HCEBJO - BHATOKA
Moske 3ifiTH ca Takos nupossHa nomrogosamoro, Tomy § 1299
cragoBats 1. f.,, WO xT0 Apyromy npunopyuns MOOBEAEHE AKOTOCH
Aina, Xo4 3HAB MPO HejocTady HOro saBofoBoro smand (scientia),
a0 npu semyaiipiil ysasi mosunen Gys auaru (culpa), MYCHTH 00-
HOCHTH HACMZIKH CBO6] NPOBHHH, 3HAYHTH, ALNHTH WIKOAY 3 APYIAM
mo mueau § 1304 ku. 3. (o uim nisuifime B Tereri).

Yumano nyuae ed, MmO TOJZ0BHOI OCHOBOIO AKOrUCH YpAAY,
a6o npomueny € yAinWBaHE paawn, np. y Jigapis, agsoraris,
B ineopmanmiingx Gopax i 1. 1. Tori 3uaToRH BiAUOBIAAKTH 34
pazs, ARHX YAILTOOTH APYruM B piuax CBOrO 3BaHA, yiKe 110 MHCJIH
§ 1299 gu. 3., aze B cifi nipi Beogurs § 1300 Ru. 3. vesne obme-
sxene. OHH BifNOBiZaOTH 3a YAINKBAHE paj JHII TOAL, KOAW YJi-
7101076 iX 3a Haropoaow. Koan-ox yainoors ix 6eanaarno,
T0 Yeiizke He MO Bi HAX BHMArATH TAKOI TOMHOCTH, #KO1 Tpeda
A0 ®axoporo gocaiay. Oaunaue masits 3a 6GeanaaTHY pajy BiA-
nogiae Topl, Koau yAinus ii 3M00HO, €. T. B 10BHIl CHBIAOMOCTH,
mo paza e sxa (dolus).

3pemToi0, XT0 He € 3HATOKOM /0 YAINOBAHA NEBHHX pajl, HE
BiAnoBigae Bsarani sa papgy, aroi yaiaue apyromy. Jpyrmii mir
geifzke cel pajgn mocayxarn, abo Hi, Ta KOJH 3 TAKOI paju BHii-
maa A78 HBOro WEKOZAQ, TO MyCHTH caM il mOHOCHTH. AJe 3a 3.1 0-
6HY papy BiANOBiZae KOMAUI — 9H 3HATOK, YH HE-3HATOR. XTO
oTIKe YAIAWB JAPYroMy 37101 pajH B UEPEChBIAYEHIO, N0 OHA
npHHeCe WROAY, il IIKOAa COPaBAi HACTYINIJNA, TO MYCHTH 33 C€
Bignosigara. Ce npaBma pempecua mporaB 310ro Hamipy (culpa
lata me Bmerawae, Mmmo nocranosH § 1324 kH. 8.), 60 NPOTHB 371010
HaMipy Mae Zep:KaBa CyNpPOTHB MOMKOACBAHHX yce 000BS30K, BH-
MATaTH BiJ IIKiHHKA NOBEPHEHA WMKOAH. —

Ilposuna Buerynae Ha BHi a6o sk jinane, a6o AK 3alHIIEHE.
3a nposamene sannmens (schuldhafte Unterlassung) icruye
TaKa caya OjABiYanbHicTs, AK 3a nposuHere painane (§ 1301 Ea,
sak., i. f.).
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Ilix s3anumenem posymMieMO HECHOBHEHE KOHEPETHOrO
npasHoro obopasky. Tomy nepex Beim MyenTh iCTHYBaTH NpaBHEI
000BA30E 70 AlnaHA, 1a ceil 000BA3OK MYyCHTb OYTH B3aJuUIIEHHIL
OG6oBAB0K A0 AinaHA MOKE NMOBCTATH HAa MijieTaBi Aina 1pPaBHOTO,
a60 Mae OCHOBY B HOpMAaxX HOJAILmiBEHX a60 kapsux (mp. 060BA3OK,
MOBiZOMATH BAacTs 0 310unHi). Ilpu saznmenio 3axoAnTs NpOBHHA
TOAI, KOJH XTOCh HPO CBiil 060BASOR A0 Alnamsd i npo emocié ai-
JaHA 3HaB, a60 NoBuHEH OyB 3HaTH,Ta Mil ceii 000BA30K CIOBHHTH,
a MHMO TOro He cuosHHB!).

Jlo UpOBHHEHOTO BaJHIIEHA NPHMIHIOIOTE A Ti caMi NpaBuHIa,
{0 /10 TPOBHHEHOTO JlNaHd. —

3a HaHeceHy IIKOAY MOKe BIJNOBIAATH OJUH 200 KiJbEO X,
B Mipy Cero, 4n NPOBHHA BaXOJHTH 10 CTOPOHI OJHOTO, 4H KiJBKOX
(§§ 1301, 1302 ku. 3.). Ca uposuna mo:ke 6yrm pixma:

a) KiZpKa 0€i6 UpHYEHAE ¢4 Oe3pmoCepe/HO [0 IKOAN
APYIOTro ; KOMKAHN 3 HHX YYaCTBY6 BIACHOK NPOBHHOI B (eamoce-
PeAHIM CHPOBAJIKEHIO WIKOJH ;

6) Bel oHH MOKYTH 6yTH JHII NOCEPEeAHOK NPHINHOKW
IEOAH, KOJA KPiM iX AIANBHOCTA 3JOKANHCH HA MKOAY HHMI 06-
CTaBHHH,

B) BpeIITi MOKe CEJACTH €A Tak, 0 OfHH ad0 KiIbKOX 6yam
6eanocepeiHO0, & Apyri HocepeAH 00 NPHYBHOK WMROJH.
Ilocepeana yuwacTb ApyYrHX MOKe J€KATH B HANMOBI, HOrpo3ax,
npm{aa'l', noxnan'i, ONpHPEYEeHIO 3anJaTH, B NOMOYH 0w, H.

Cak uwm Tag, cIH DpPOBRHA 3aX0JHJa DO CTOPOHI BEiX, Bel aa
HI0O BifinoBizaioTs, Bel mycars il ssepmytu. llo sarazsHuEM npasm-
aam (§§ 888, 889 ku. 3.) BCl oHHM HOBHHHI Bijuopifjatm pro rata.
Tomy § 1302 kn. 3. mocramoBige pr., M0 KOXKAHI 3 HAX BiANO-
Bifjaé MO NmpaBHay JHII 84 TOTY YAaCTHHY MKOAD, SKY CBOEI UpPO-
BHHOI0 HaHi¢, — NPHPOAHO, HAKOJIH ¢ YACTHHH DOXKHA TOYHO
03HAYHATH. AJe eJu roAi TOYHO BHMIDHTH, KA YACTHHA MEOJAH
upuuaZiae Ha OFHOrO, AKa HA JAPYroro, Tperoro i T. A., TO 3aX0-
AATH BCAKI BHMOLH COAIZAPHOIO 3000BA3aHA: OJHO 3000BA3AHE,
KIIBKOX JIOBJKHHKIB, TA HOLIKOJOBAHRAI He MOXKe AR BIpHTENH 0fep-
JKaTH MOABiliHOTO 3BOPOTY IIKOAW — TOMY ,4epes [OBHY salliary

1) Ipoeuna aemnth mp. y Tiw, M0 poxmyi a60 OmIKyHM He ROTIAZAIOThL
maxoaiTonx i gepes Gpak HOTIARy MaXoXiTAI BANOJIBAIOTH APYrAM UIROAY (TOp.
§ 1309 xm. 8.).

Asmcrp. nparo obGaifamwitue. ; 51
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OZHOr0 38 HEX moracae nine soboBasame. Ce coxifapHe 30060~
Ba3ane ex lege'). IIpore cam ofuH 3 HEX 3BEPHYB NOIIKOZOBA-
HOMY BCH IMKOAY, Mae€ NpaBo y APYIHX, MO KpiM HBOr0 NPOBH-
HHJH, Domykysars perpeey (§§ 1302 i. f., 896 km. 3.).

Ceit Bucnig ommpae ed yke Ha 3ara’bHHX OPABHAAX COJi-
JAPHAX 3000BA3aHD.

Oxmar no mMucam mosmTEBHOI nocramoss § 1302 km, 3. coxi-
papHe 3060BA3aHE NDOBETAE TAKOMK TOAI, KONH y9acTh KOO0
BHHHOIO B INKOAL AAaCTh €A BHMipHTH, axe Bei, abo Aum Aesxi
Aizans HapowHO, ¢. T. B 3aAimM Hamipi (doluy).

30mparoun B OJAHO HOBHCII BHEAIAH, MYyCHMO BiADIsKHHTH, 4
ocobu, mMo DPOBHHHAH IWIKOAY, Aizanm B saim mamipi (dolus), um
JuI Aonyerpan cg BiHH (culpa) B TicHIfmIM pPo3yMmiHO :

a) 3a dolus BiAnosigae KoKAMI, T4 NOMKOAOBAHMI MOMKE Bif
HAPOYHOr0 WRIHHKA KajaTH BCe B3BOPOTY Ii701 WMKOAH, X04 IX
0yno oOinpie,

0) g mropa macrynaaa uepes culpa lata a6o culpa levis,
TO BAKHO 3HATH, YH YY94CTh KOYKJAOTO BHHOBHHKA ZAACTH CA TOYHO
Bumipsra, yn HI. B nepmim cayuaro Biimosigae roskamii pro rata,
B ApPYTiM BifmoBiaaiorh Bel cOATAapHO,

§§ 1301, 1302 ®H. 8. rOBOPATH TINBKH UPO (03AKOHTPAKTOBI
BiZIHOCHHH, 3HAYATH, PO MKOAH, AKi HAHECAH APYTi H03a 06CATOM
ymosa a6o mosa obcarom opmocToponHoro npmpedend. [lpo ozBsi-
9aJbHICTE KiABKOX 0€i6 npu odaifanmiiHEX yMoBax TparTyiorh §§
891—896 kn. 3. Ha ce Brasye smpasno mocranosa § 1303 kn. 3. —

Misx yuyaerHRRAME 32001101 MIKOAH MOKE HAXOAUTHCH TAKOXK
cam HOMKEOACBaHMAI, T 3aKoH HOpmye Tomy B § 1304 nmrame, ax
npejcTaBAde ¢d OABIYANLBICTH 3a MKOAY, KOIH OPOBHRA JEIKHTH
He JIHII 10 CTOPOR]I MKiJAHHKA, axe if NOMEOAOBaHOro, Bike B ca-
MiM 3aKOHI ¢TpivaeMo npmmipn Takex BEnmaakis: B § 1299 km. s,
KOJIl XTOCh UpPHOOPYYHB ADYroMy Ain0, fAKe BHMATas ®axoBOTO
3HaHA, X04 3HaB, a0 npu 3BAYAlinil yBasi mnosuwen Gyr 3maTH,
o Bin He € 3HaToKOM ; gani B § 1320 km. 3., cam xTOCH HEpEXO-
AUTH ZOPOTOI0 il MOAPASKHIOE Op. UyIKODO 11€3, HACAIAKOM YOro
nec poouTh HOMy IIKOAY, il T. A.

ABETp. UPABO HE NPHHANO B TIM 3DAAAI TEOPHI NOBCIOAHOTO
npapa upo T. 3s. compensatio culpae, ane B eAENX TOYKAX CTOITH

) o suewe er. 106 wig 5.
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Ha HHWIH ocHosi. flk nmpuyumo0 mrogm Oyia He MW NPOBuHA
Apyrol ocofm, aze TAaKOY UPOBHHA CAMOTO NOMIKOZOBAHOLO, TO
8BYYHTH UPABHI0, WO MOH(CATH IKOAY Pason,iTo ,posmipro”
(verhiltnisméssig), Ta pomepsa Toai, koam roai BigmaiiTn mipn,
KOTPOI0 OJHH, & KOTPOK ADYTHil UIDHYAHEB cf 0 WROAH, ATAWTE
¢d oABiuaibmicTs HA PiBHI 9aCTH: OJWY UOJOBHHY TOHOCHTB CiM
HOMEOAOBANUH, APYrY 3BEPTaé IUKIAHHE.

Ce opmaue anm ApyropsjHa eBeHTYaJAbHICTB; Ta HEBipHO
HOCTyDajJa JABHININA CyJAOBA NpPAKTHEA, W0 UPH KOHKYpPEHNI
IPOBHHH IOIMEOAOBAHOrO 000BA30K MOBEPHEHS MKOAH AIJHJAA BCe
Ha MOJNOBHHY. — BpelITol Tpeba IPpHMiTHTH :

a) Ilocraposa § 1304 EH, 8. UPHMIHIGCH JHIN TOAI, KOJIH
HIKEO/a Mae CBOE JKepeno He JnIl B NPOBHHI APYIOro, ajJe TAKOK
B DposmHi momkoposanoro. Cyuporus mEigausol moapli myents
B3arali NOIMKOAOBAHHI MOBOAHTH CA 10 3araJbHEM NPABHJAM NHIb-
HOCTH i yBary, AKOI BYMArae ¢4 BiJ mepeciuHoro 90J0BiKa OpH
3BuYaiiHuX szibnocrax (arg. § 1297 km. 3.). Tomy sa Baacmy He-
AGanicrs Bim onBiYaZBHEI, T AE IIKOAA LOBCTANA TAKOX 3 MPO-
BHHH Jpyroro, v6a € oABiYaabHi,

IIposanra mOMKOZOBAHOrO MOXE OAHAK BiHOCHTH €4 HE Jnll
A0 DOBCTAHA WKIAINEO] NOAT, aje TAKOXK A0 obeAry it Ha-
¢AigKiB, Ao 4KEX Aifimia WKOZA Y’Ke N0 NOBCTAHW. fK
HACNiJa WKOAa, NOBHHEH TaMyunil rocuojap (,x06puit x034iH“:
§ 513 gw. 3.) nipnpuears nesui mipw, abu pigBepHYTH, 260 3MEH-
WHTHE 00 3M03i HacAigrn mrois. Koam ogmak nomgrozoBaumii He
YUOHHB cero 4epes kpaiiny Hepdaniers, AKoi He AomyCcTHB-6E CH
HaBiTh Nepeciynuil 90J0BIK NPH 3BHYANHEX 31i6HOCTAX, MYCHTH
NOHOCHTH HIKOAY PasoM 3 IIKiAHHKOM.

6) fdrx cyama yue mpoBipHB, IO 3aX0AHTH UPHYMHOBA 3BA3L
3 OfHOro GORy Miz WEOHOW, a ii Hacxigramu, il 3 Apyroro 60Ky
MisK [POBHHOIO WIKiJHNEA, A HPOBHHOK UOUIKOAOBAHOrO, TO MYCHTH
Aadi BACTAHOBHTH €4, O CRiABKO WOBCTANE 460 HACAIAEH MEOJH
Tpeba npHUECATH WKIJHEEOBH, a CKiNbKO momkogosanomy. Cyaus
3BepHE yBary Ha Bel 06CTABHHE JaHOr0 BHNAZRY ii PIllETH CBO-
6igmo Ta mo cosicrm. He tpeba, abm yvwactn ogmoro it Apyroro
AaJH CA HEMOB AHATOMIYHO PpO3AINHTH, — JOCHTB, WO CYAHHA
00 PO3CYJIZKeHI0  yCiX 00CTaBAH 3MO:Ke BHPOOHTH €061 NOTIAZ,
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B ARil Mipi cnajae opBivanbHicTh HA NOMKOJOBAHOTO, & B AKil
Ha apyrorol).

B) Illo-1o crymemsa uposuHE He crpivaemo B § 1304 rm. 3.
uigkol nmocramopu, ane ex anal. 3 § 1302 gH. 3. MyCHMO HPHHATH
TaKi BHCHOBKH : ¢

3a dolus siguosigae woxpumii. TomMy EoXu MO €TOPOHI OAHOTO
a60 Apyroro 3axXOoAWTH 3MHi HAMIp, TO BiH caM MYCHTh IOHOCHTH,
ara, ssepHyTE niay wmeofy. lpm dolus mema posmipHoro wmoaimy
rarapy mroam nicaa § 1304 ku. a. Tinerm roxm mo 060X ¢TOpOHAX
saxozuTs culpa, Mozke GyTH Secija Mpo poaMipHe PO3AINEHE WKOXU
MisE MMRIJHAKA # HOWKOZOBAHOLO.

r) Komu riapka oci6 mamecao co6i mrogy Baaimuo (up.
B 6iiini), To He po:kHa mpEMiHATH nocraHoBn § 1304 km. 3., 60

TYT 3aX0AATh DPidHI IEOAW, Ta KOXKAA WKoAA Mae Opo cede
ocifui macnaifRE N0 3araJbHEM NpPABHIAM, —

[I[pexozaMo BpemTi A0 NHTAHA, XT0 HOHOCHTH YArap AOKAa3Y,
C1H XOXHTH O IOBEPHEHE MKOAN 3apad nposnrd, CHM nBTaHEM
safimarors ea ex professo §§ 1296, 1298 kn. . Tpeda BigpiKBEATH:

a) lIpg ymomax, 3ri. 0OJHOCTODOBHHAX HUpHpevYe-
H 4 X [OHOCHTH 70BN HHE TArap Jjokasy. Biparenp He morpetye
ZOKA3YBATH, 10 HECHOBHEHe a00 HETOYHE CIOBHEHE YMOBH (3T
0/{d. UpHpEYeHs) HACTYUHJIO0 3 NPOBHHE APYroro, axe morpedye
NOKJUKATHCH TiABPKH HA CAM ®aKT, 0 yMOBH He cmosHeHo. IIporms
TOr0 MOKE OAHAK J0BKHHK GOPOHHTH ¢A THM, 1[0 He OyB BHHHHI,
i Topl MycHTH BiH [OKA3aTH, IO [0 HOro CTOPOHI He GyJ0 npo-
BARH. J[0OBKHEE MOMKeE NOKIHKATR ¢A HA nproajok (arg. 8 § 1447
KH. 3.), 00 Ha J1IaHE TPETOl 0COOH.

Cau ofjHAE JOBXKHHE He Jokawke, wo Oys BiAbHBI Bif npo-
BAHH, a BipuTens cxode Ha migerasi § 1323 i f. aparm mos-
Horo yaosonensa (volle Genugthuung), To BipuTens mae
TATap AOKasy, Ta MYCHTh BHKA3aTH OPaBHHI cy0cTpaT CBOIO 3[BH-
JKEHOro :KafjaHd, Buemy crynine OpPOBHHH JIOBXKHUKS, 3HAYUTH,
ioro dolus a6o culpa lata, myecmrs BipuTens AOKA3aTH, HAKOIH
X09€ KaJaTH NOBHOrO YJO0BoJEHA WEOAH, 6o Ges cero ocidmoroe
AOKasy MyciB-On BJOBOJHTH € 3BOPOTOM OIIHKOBOI BapTo-
cru (verae rei aestimationis, § 1323 pr.).

) Hepaz Oyge XOpjuT:H O ce, Bij KOI0 uHepeBamHO BOAMIA IIROAY,
i B TAKAX BHOSJRAX, fe yUacTh APYyroro maiike sHmkae, cymma Gyje Mir sacyamrs
OAHOIO 8 HMX Ha TOHOIIEHE NIN0T KoM,
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6) Yaero moseTac mWEKOAA Yepes Te, WO XTOCH UEPECTYHHB Ci
HOCTAHROBY 3aKO0HA, AKi 3MAraoTh 40 YCYHEHA NpH-
majkoBux ymroamens (verb. ,ein Gesetz, das den zufdl-
ligen Beschidigungen vorzubeugen sucht“: § 1311 grm. 3.); B THX
BHNAAKAX BaXO0AWTH BBHYAHO UpPOBHHA 10 cToponi miigauxa, Tyr
He NOTPedye NOMKOAOBAHHI JOKA3YBATH UDPUBHHE Jpyroro, axe
HoAi6H0 AR mij a) AOBIKHHKE MYCHTh [OHOCHTH TATap JAOKasy,
cau CX04e 3BUHHTH Cd, IO HE MOHOCHTH BHHH.

B) Imakme nps WHIINX NO3aKOHTPAKTOBHX MEOZAAX,
ron0seo upu npoerynkax (genirrax). Tsarap jgokasy noHOCHTH HE
WRIAHEE, & oM KoAoBaHu . [loka-mo DpHNycKae 3aK0H, WO
MEOAA Haclija (e NPOBHHE WIKiJHEEA, TOMY KOJH NMOMKOAOBAHNMH
NORJHKYECH HA HPOBHHY ApPYroro, Mycnts 1i jokaszaTd. —-

II. Aserp. mp. BHXOAHTH i3 TOrO, L0 KOMKAHMI BiAnoBijae 3BH-
yaifHO JIMI 33 BAACHY UpPOBHHY, He 3a NPOBHHY JAPYTHX
(§ 1313 ku. 3.). Ta copasai, nokn maemo Ha OLi 3BA3H CTPOTV-
HPAYHHOBY, HE MOMKHA HIKOAH UOACHHTH €00i, AR XTOCh, WO HE
HAXOUTh ¢A 30BCiM B IPHYHHOBIH wepsl, BijUOBiZae 3a Apyroro,
KOTpHii y DpHYBHOBiN 4epsi ¢ToiTh Hai6JH3meE HACHINOI MEKOAH:

Mumo TOrO 3HA€ 3aKOoH BHIMEH Bij cei sacapu, ane
OHH HEe MOKYTh OINHPATH € HA CTPOrO-NPHYHHOBIH 3BA3H, TINBKH
HA 3BA3H eKOHoOMiuHiN, ado connmanpuii. Ilogawrs ix
§§ 1314—1319 gn. 5.

Hesipuo €CTH 3a NPHBOJOM aBCTp. NHCHMEHHHKIS YYHTH, WO
nosejene Toro, rorpmii nicas §§ 1314—1317 signosizae sa wyxy
OpOBHHY, CTOITH 3 WIKOAOI0 B CTPOro-NPEYHHOBIH 3BAsH, 60 1O 3a-
raJbHBM NPABHIAM OPHYHHOBOCTH BECh TArap IUKOAHU CLIOYHBAE TYT
Ha OesnocepepHiM BHHOBHHRY (T. €. Ha Caysi, HAa 3JOYHHIH, HA
noMiyHHRY ii T. 4.)'); -— UpOTe CAH B3Araal MiK WKOA0K a HO-
BEJEHEM TOro, W0 3a APYroro BiANOBia€, 6 KA 3BA3H, TO Ce

1) Xrocs mpaiiMae mp. cIyry, W0 MAe€ HamIiH {0 Kpaje#m, Ta ona 00Kpajae
KOTOCh B EaMEHENW, TO TOXI CRasaTd, mo npmaare ii uepes rocmogapa Oes cwsi-
poursa (§ 1314 xu. 3.) ¢ upnunHoBe, G0 cayra moraa-6 mo wpaifniit mipi ykpacru,
x04-6n wMada foGpe cwBigonrTso, afo x0u-Om He caymmia B ciii kamemunu. Omna 6
B mpuannosifi uepsi maGamsma, Tomy TiZbkm ona Mome OyTH OfBidRJBHA UO
¢rporo-npuyunoBiii -asasn. Hapite TOgi, koam-6 rocnoxap f0Bijas ci 1po ii aarin
RO xpapemm, Ta 1 CHBITOMO NpPUAEPHYBAE, TO KPAJiR CIYTH HEPENHHIOE KAB3AILRHY
depry, T HACTYNAE Nepepsa NPHYMHEOBOT 3BASN Ha HeropumeTh Oesmocepefuoro
(nafifansmoro) BAEOBHUEA.
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3BA3b EROHOMIYHOI, a00 couuAAbHOI BAAYi. 3 TOrO BHXOJNTH, IO
nocranosn §§ 1314—1319 e cnpasai smimpamu sig npasmnaa, no-
Aadoro B § 1313, Ta cam 3akOH HA3HBaE X BHDPA3HO BHIMEAMH.
Oes onm:

1) He mosxua OpHiMaTd cayr (es cay:x60Bux chBionrs. Bei
cayx6osi yerasa (Gesinde-Ordnungen) :xagarors, a6u eayru, ugpo
3aJyMyIOTh YBIliTH B nepse y cay:koy, Madd Bif ypagy caysk6oBy
IpamMoTy, a KoJu BiKe OyaAHm Ha cay#x6i, caysk6oBe CBBiZOITBO Bij
T0r0, y Koro cay:kuau. ToMy KoJAm XTochk NpmiiMe cAyry Ha cayxOy
6es rpamoru sra. Ges cpBiAONTBA, BiAuOBiZae 3a MEKOAY, ARY Ha-
HECJa CAYra BAACTHTEJEBH 3L, HHIDHM SKHTCIAM Z0MY; €4 WEKOAS
MYCHTH OJAHAK CTOATH B 3BA8H 3 1i HeOGE3NeYHHMH CBiliCTBAMH
(ngefdhrliche Beschaffenheit*), ra roemogap Bigmosizae amm Toxi
34 IDKOAY, HAHECEHY CIYro0l0, KOJH IIKOAA € BHCAIZOM TaROro
csifictBa eayrs, mpo AKe BiH, Koan-G 3HAB, He HOBHHeH GyB CAyrH
NPHHATH.

2) Koam rocuogap oniensa no UpHHATIO ¢ayrn nepechBijums
ed, IO ¢ HefeaneyHa 3 OrJaAAy Ha CBoi oismumi ado MOpaJbHI
cBilicTBa, moBEHeH il ceiivac Bignpasnre. ,Ceiluac® — 3HAYATS, 34
3AKOHHOIO BUIOBIJIHIO, 3rAAJAHO B HAJA3BUYAHEX BHNAZEAX, NEPes-
BH/IKEHHX CJYKG0BHMH ycraBamu, 6€3 OpoBOJIORH T2 (€3 BHIOEIH.
Koan opnax roemogap mmmo toro eayry cspigomo B cayxéi
npujepkye, BiAUOBiZaE 3a REAKY IWKOAY, AKY 00 Tili DpuymEi
HAHECHA OHA BJIACTHTEIEBH, 200 Apyrsm skaTeNAM pomy. Bim Big-
NOBiZlae JHII 3a TARY WMKOZAY, MO NJINBE 3 THX HEGE3NeYHHX CBililcTB
CJAYrH, Opo AEi BiH J|i3HAB cs.

3) 3akon He MoKe NiAMATATH THX, IO UPHAEPIKYIOTH Y cefe
snounnuis. Koaw rtaknii 3roumseny BracTureseBn ago WHIIHM KH-
TeJAAM AOMY HaHiC IIKOAY, AKa BPIllIJA 3 TOI0 €aMOr0 MOTHBY, AK
HOTO momepejHuH 3109HH, TO 3a CKO WKOLY MYCHTh BiAnoBizaru
TOH, XT0 iforo y cefe c¢bBifnoMo npupep:ysas. Bupaszi sakom
LOBOPHTh NP0 ,3BicHOro 3mouynnna (bekannter Verbrecher),
aJe Jyepes Te HE PO3YyMieCh 3aralbHO HOTOPHYHOTO 370YHHILA, TiABKH
TAKOI'0 3J0YHHIIA, NP0 AKOr0 JPYruii 3HAB, 1[0 BiH CIOBHHB 3710YHH,
a MHMO TOrO #oro y cebe mpupep:xysas. He tpeba taroxk, abm
3JounHenb OyB BiKE 3a Ceif 370YHH KapaHuii, ale Bee-TAKH Tpeta,
abu ponycrus ca anounny (Verbrechen), ne amm nposunn (Ver-
gehen), ado nepeerynersa (Uebertretung). Ane upasni Hacaings
nepexsnikeni § 1314 i. f,, yerynawors, koau kapuriguicrs snounny
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b

3 OPABHO1 NPHYUHH MOTacia, Up. 9epes BiJCHAXKEHE Kapd, depes
3ajlaBHeHE H T. H. —

B ycix nopuecmux sunapkax (1—3), axi nopmye § 1314, sizn-
HOBiZak XTOCH 3a 4yxKY NpOBHHY 9Yepes Te, MO CYNPOTHB BHHOB-
HHKiB He TMOBOAHB CH TaK, AK NPUNNCYE 3aKOH. 3PemTo0 BifmO-
Bija€¢ JHII 3a Tagy IWEROAY, AKa cAifye 3 HeGeameuHdx cBificTe
Apyroi ocobm, makoau BiH NpPo HEX 3HAB, 260 BOPABJi HE 3HaB,
ane He TOBHHEH OyB cux oci6 }o ceGe npmiimarn. —

4) § 1315 ®H. 3. roBopuTh 0PO OABiYANBHICTH UIATPHEMIIB
32 NOMIYHHRIB B 1103aKOHTPAKTOBAX BiJIHOCHHAX, T. € 34 TOTI npo-
CTYNIKB, AKHX OHH Jouycruas ca B obeary mignpuemersa. IIpo ce
Gyna ywxe Geciza B § 24 IIL 2 (er. 151).

5) Oci6ni nmocramoBH iCTHYIOTH B Bamim 3agoni 0po oxBi-
YaApHICTh TOCTHEHHKIB, KOPaGeNbHRKIB Ta BI3HHKIB 3a CBOIX MO-
MiYHHEIB.

Aserp. Upaeo 3ma€ B ciii mipi zgBa cpezcrsa npassi, mo Big-
nosijarrs pumcriii actio de recepto i actio adversus
nautas, caupones et stabularios, B nocranosax §§ 970
i 1316 k8. 3. § 970 wignosipae pmmeriii actio de recepto, i €
no3som ex contractu, a § 1316 signosigae pumekriit actio ady.
nautas ete.,, it e nossom ex delicto.

Ilo mucan § 970 BignoBigsoTs rocTHEHHEH, ROpateNbHuEH
it BisHHEH piBHO Ak Aenoanrapi (,gleich einem Verwahrer®). 3a
TaM iige, mo receptum nautarum efc. me xapakrephsye ca mix
UpaBHAM 3rasjoM Ak depositum, 6o He rtpebda, adu MOZOPOKHHIL
AaB CBOI piYH rOCTHHHHKOBH, KOPAGEABHUKOBH, a60 BI3HHKOBH B me-
PEXO0BOK, aJ¢ Bi/iHONIEHE DNpaBHE eX receplo MOBCTAE MOBYRH BiKe
depes Te, mo ix eayrs, a60 IX 3aCTYNHHEH, B3ANH Pi4n MOZOPOIK-
HOrO B OMiRy, moGH Np. BifiHECTH iX A0 TOCTHHHHI]I, HA Kopabenn
i 1. A.; gani me Tpeda, moGu ci pium sicraBa’m B nEpexoBEY ro-
CTHHHHEIB, EOpalensHARIB i T. ., a MOKYTh HAXOIATH €A MOKH~M0
B Tili KOMBaTi, B ARii mepefyBae cam [OZOPOKHEIL, a MAMO TOro
FOCTHHHHEH ¥ T. J. BifUOBIZalOTh TaK, MoB-GH MaJu ci pidn y cebe
B nepexosanio. Tomy sifg xBu7i, Koam exyrm, a6o 3aCTyNHEEH Cayr
POCTHHHHEA, BOpabeAbHARA 400 BI3HHRA NepeHANH Bij TOAOPOK-
HOPO piuu, UPHAIIO OTCHM Mis HOAOPOKHEM & IOCTHHHHEOM i T. .
eX re 0 ymOBH, U[0 XapAKTEPH3YECh SK peaabHa yMOBa Ta
3BiCHA micad puMCKOI HasBH AR receptum.

IIpn rakam receptum s § 970 Biguosigae rocruHEEE, Kopa-
OensHuE, 260 Bissnr 3a salvum fore mepemsarux piumii Tar gk ge-
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MO3HTAD ; MOXKE OT:Ke 3BIJIPHHTH CA Bif| 0ABIY4IBHOCTH, KOJIH 3MOKE
AOKa3aTH, U0 HE JMII BiH, aje i Bel §ioro cayrm BiJbEI BiA mpo-
BAHH. 3pemTor BiH ofBivaasHmii y:kKe BiJg XBuAT nepejadi piunm
A0 pyE cayr afo iX 3acTYNHHKIB, T. € BiKe mepej THM, 3aKH piun
HACHIZE 70 TOCTHHHHNL, 200 Kopa6is.

Inakme mpezerasnge ca piv upm actio adversus nautas, cau-
pones et stabularios no muenn § 1316 gu. 3. § 1316 mae Ha Aymuni
TINBEW 0/{BiYaJBHICTE 38 NPOCTYNEH eayr i ix sacrynsukis. Ha-
koaH B § 970 xoaurs 0 salvum fore pivnii, xozars 8 § 1316
0 oasivansnicTs 8a factum aliennm,sa delictum alienum; Tomy
nieaa § 970 myenTs rocTHHHBE, Kopabenbunk a6o BisHAR BiANOBiZaTH
HEPa3 HABITH 33 NPHNAJKOBI WIKOAH, CIH HE 3MOKE JOKA3ATH, 10
IIKO/a He BHAINJIA 3 11D OB HHH JKaJHOLO 81 CAYr, 3IVL 3aCTYIHHKIB
THX-3K€ ; — a niean § 1316 rinpku 3a upoery u k@ Tax eayr. Micas
§ 970 signosiae ca yure 3a WKOZY, AKY CAYTH HAHECAH 10 10~
posi BiZ XBHJAI nepeHaTa piumii Big uogopoxHEX: a micas § 1316
Aonepsa 3a TakKy INKOAY, AKY CAYI'H HAHECIH CBOIMH OPOCTYIKAMH
B CaMiii TOCTHHHHIH, HA caMiM Ropadam i T. 4.

Yacro Oyse mMaB mOWKOAOBaHmI ABI AOpOrm Ao BHOGOPY —
iMEHHO TOAI, KOJN IIKOJA HACTYNHJA B POCTHHHHIM, a60 HA KO-
pa6am; oaHar 3BmYaiiHo actio de recepto 3 § 970 Gyxe caraxa
Aanpme, umm actio adv. nautas. etc. 3 § 1316, ane Bce-rakm &
moskamee, mo actio de recepto He mae B JamHiM Cay4a UiZCTABH,
a npo Te moxHa BHeTYnHTH 3 actio adv. nautas ete. no mmeam
§ 1316. Ce np. B rarim BHNAJRY, KOAH POCTHHHHE DPOJIOCHB B r0-
CTHHHHUM, 0 HE UPBHMAae O0ABIYAJBHOCTH 3a JOPOTONIHHOCTH
il rpomHli, EOTPi HOZOpPOKREiI HOcATH 8 coboio, 6o tTyr actio de re-
cepto mo mueam § 970 e Burnogena (actio ex contractu!), a sce-
Takd Jumae cg actio adv. nautas ete. no mwean § 1316, 1. ¢
NOAOPOKHUII MOXKEe JOKA3ATH, IO Ppomli BKpaB oMy roTeneBmii
eayra, ¥ Ba ciii migcraBi Mosme MOWYKYBATH HIKOAH HA CaMiM
rocHogap. —

Ilo Tax 3amiTEaX MOSKEMO HPHCTYIHTH A0 OJH3IIONO NOACHEH:
§ 1316, o koTpmii X0AHTS.

a) llix rocrunsnramu (Wirte) posymiemo Tax, mo 3aii-
MAaKTh CA 3aBOAOBO NPHHEMAHRM NOAOPOKHHX B OCTHHY — OPOTE
HE HaJeikarTh TYT rocnojapi MBHKIB, KaBapes i T. A, Aakl Taki,
{0 MEPEeH0YOBYIOTH APYLHEX Yy cele JHII NPHHATIJHO, HE B BHKO-
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HYBanio cBoro sasoay'). Ha pisni 3 rocrunuaravu rpeda Bamarn
TAKEX 1rOCHOAApPiB, 10 OGepyTh Bij mOOp yKHAX KOHI ado HENLY
TArAy xynody B omigy (7. sB. stabularii).

6) Kopadeasungom (Schiffer) ne e magister navis (ka-
niran kopaéas), ane exercitor navis e. 1. cei, o ioro BacTABHB
AN BAACHOI KOPHCTH, Ta 3ailMaé CA NEPEBO3OM JOAHI i iX pigaii
HA4 MOpPH.

Bpemri B) manexars tyr siannxn (Fuhrleute), wo aaiima:
H0Th €A 3aBO/J0BO Iepepi3koi0 Ai6p Ha cyiui.

Yei nasezeni oco6m BifNOBIZAIOTH MO MACAH § 1316 &, a.
33 NPOCTYNKH, AKHX JAONYCTHIH €4 IX CAyrH, 860 3aCTYIHHKH THX
CHYr Ha piYax NOAOPOKHHX, aJ€ JHII TOAI, KOAH NPOCTYIOE co-
BEDIIHB €4 B camiii I'OCTHHHELH, Ha camim Kopadaw, a6o uiguac
nepeBosy cero joGpa, AEe UPHIOPYYEHO LEpeBizumEoBH, 3a mOBe-
AeHE CaMoro HOZ0POKHOr0, a6o ioro BJACHHX CAYI He BifUO0Bifa-
I0Th HI FOCTHHHHEM, Hi KOPal0eJbHAKH R LepeBisHuRu,

Tarap norasy cmoumsaeé 0o saraisHuM npasmaam § 1296
KH. 3. HE HA IIKIJHHKY, aJe Ha UOMEKOZOBAHIM, TOMYy KoaH
NOA0POKHAI HORINRYE e Ha actio adversus nautas efc. 3 § 1316,
MYCHTh JOKasaTd UPOBHHY cayrd a6o sacrynsura. (ldagme npm
actio de recepto micna § 970, fe kopaleabHHE, rOCTHHHHE, 260
BIBHHK Mae Tarap pokasy arg. § 1298 km. 3.).

Ci mocranoBH HAmMOI RH, 3. DiAUanu oOnicad AeARHM SMiHAM
3 OrJAjly Ha NEPEBi3HHRIB i TAKHX KOpPAGeABHHRIB, MmO AEPKATH
cBO1 Kopabai mo pirax,a6o no KOHTHHEHTANBHAX 03epax, (0 B cim
araaal pimamTs BAKJIYAO NMOCTAHOBH TOPrOBENBHOTO 3aKOHA (apT.
391 i pg.). —

6) Tar camo sk uepepisHEKR BifUOBIfalTH 3a NPOCTY 1K1
CBOIX cayr i ix sacrynHukiB ny6amumi nepecmnkosi aapepens (Of-
fentliche Versendungsanstalten: § 1317 gm. 3.). Tyr mazexnts
noura i senisuuni. Ilpo ix opsivaxsmiers aa npoerynku ix opramis
1 Baarani sa WROAY, 3ANOATAHY UEPECHAKOBAM Ipe/Meram, icTHy-
I0Th BIPOYiM OKpeMi 3akoHHI mOCTAHOBR (yCTaB NepeBO30BOI MOYTH
3 12. uepsna 1838, 9. 280, 36. cyx. 3ak.; ycras JHCTOBOT MOYTH

') Baaraxi, moam XTOCh NEPEHOMOBYE APYrOro, He fk TOCTHIHHE, TO HOro
BiJHOIIERE NpaBHE 4O pigmii NOJOPORHOTO HE NpPEICTABAAE O AK receptum, aae
4k 3sudaiine depositum, sra. ax loe. cond. operis.

Anerp, npamn obaitanaitne, 52
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3 6. magonucra 1838, 4. 302 86. cyx. sak.; ChBITOBHIl 1109TOBHI
porosop 3 4. nmunma 1891 4. 97 B. 3. x.; perynamin senizHadgoro
pyxy 3 10. rpynaa 1892 4. 207 B. 8. x.).

7) Tyr sanemxarp TaKo} UOCTAHOBH OKpPeMHX 3aKOHIB, {0
YCTaHOBAAIOTH OABIYAJBHICTS 3a MuBEJAEHE CBOIX aoxmil, up. § 9
AepsxaBHOro 3ak. Bopaoro 3 30, max 1869 4u. 93 B. 3. x.; §3 196
1 A. ripauyoro sakoBa 3 23. maa 1854 u. 146 B. 3. a.; § 4 3ak.
3 19. uepsna 1866, u. 85 B. 3. a. — i 7.

8) §§ 1318 i 1319 gu. 3. sauncaoiore Tyr actio de effusis
et dejeétis, i actio de posito vel suspenso, Iliera Tux nocraHos
clajae Hepaz Ha yywKy 0coly 000BA30K I[IOBEPHEHH KO, X0Y
OHA HEBUHHA, & TO TOMY, a0H MOMEOJZOBAHOMY YJEKUIHTH MOMKHICTH
J0Ra3y i NOBEpHEHs MIKOJAH.

Koan xroeb BHKHHYB, 260 BHANAB I0Ch 3 XaTH, i YIIKOAHB
IPOXOKHAX, KOJH BHBICHB sAKych piy, abo Ti Ha BiTBEpTIM BiKHT

OKJIaB, T4 OHA BifTAaK ymaJa, i YUKOA4Ja UPOXOIRHX, — DLYCHLD
pignopigatn. OpHak He Bce MOZKHA 03HAYHTH, XTO OYB BUHOBHH-
KoM — npore cramoparh § 1318, mo wnomKofoBaHME MOKE IM0-

TAPHYTH A0 OABIYANBHOCTH TOIO, MO MEIIKRAE B Til 4acTHHI, 3 BIIKH
pig Bmuaza, 6e3 oraazy HA Ce, 4H BiH caM 1i BUKHHYB 200 BANAAB,
4@ ce 3pobuB XTO MHIIME, np. cayra, riers 1 1. . Baacrurens
XaTH, 10 HE MeUKae B AOTHYHIN CropoHi, He BiAnoOBiae 3a Hane-
ceny mroay. Cam- RiZBKOX 3aMelIRye pasoM Xary, To Tpeda Bij-
PISKHETH, 90 PO3AINHIH KOMHATH MiX cede, 4u MENEAKTD CHIALHO.
B nmepwim enyuai BiAUOBIA€ JHIN TOIH, IO 3aMeMIKyé AOTHYHY
CTOPOHY, B APYTIM BiUOBIAAaI0TH BCI COAIJApHO, CIH HE AAacCTh €A
BHNMipHTH, SKa YACTHHA WIKOAH NPUIALAE HA KOKOIO.

flk Ha pifcrasi cel DOCTaHOBH 3BEPHYB XTOCH APYTOMY IIKOAY,
x04 OyB HEBUHHHMIT, MOXK€ NOIYEYBATH 3BOPOTY 3allaueHol cymn
Ha BuHOBHEHEY (§ 1313 EH. 3.).

lloru oasak BIXTO 3 OPOXOMKHX He IOHIC WIKOAH, HE MOK
BHOCHTI CY0BOI'0 HOBBY HPO €€, IO XTOCh y ¢BOIi XaTl BHCTABHB
ARich, piud, Ta MO DPOXOKI HapasKkeHi uepes Te Ha Hebeslery.
ABerp. upaBo He OPHHANO C€Ero NPABHOTO CPEACTBA 3 PHMCKOIO
npaea, ale BEA3YE HA ajMiHICTpANBiHY AOPOrY, TA J03BOJIE J0-
HeCTH PO ce HONITHYHIH BJIacrH, KOTPA BijTak 3apAjuTh B CBOIM
vlvary, 1no rpeda (§ 1319 rn. 30).
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9) Bpemri 3aumeni06 TYT 3aK0H O/BIYAJBHICTH JEPKABH 34
CBOIX ypAZHHRIB!); OfHAR c€ NHTAHE JIOTHRAE yKe TpPaBa Aep-
#KABHOTO. ' . :

B aserp. npasi Hema saraabnol 0ABIYATBEHOCTH JAEPIKABH 44
IIPOBHHE YPAAHUKIB, TINBKH 1CTHYITH NOOAHHORI ZaKOHY, W0 il
PIsKHEX KaToropHii CTAaHOBAATH PiskHI UPHINCH — OpP. MO- 10 OJBI-
YaJbHOCTH 33 NPOBVHE €YZ0BMX ypazamukie: § 1341 rm. 3., apr. 9-
OCHOBHOTO 3aK. HpO eyzeiicky saacrp 3 21. rpyaus 1867, 4. 144
B. 8. n., i sag. 8 12. anpua 1872 4. 112 B. 3. g —

III. 3a mroxy, aky XToch moTepmiB BiA 3BBipiB, Hema
aBHYAlHO 000BABRY 70 nosepHena mroju. Ce 30BCIM TpEPOAHO,
00 B TAEWX BHOAZIKAX HE MO NPABHJABHO BHKA3aTH OPUYHHOBOI
3BASH MiXK IIKOZOI0, a [OBEAEHEM HKOrOCH 4Y0J0BiKa. Aze ze in
concreto Taka B3Bask iCTHYeE, TAM MOMKJIHBA € OfBiYaJbHiCTH 84
mroay. Ca 3BAsp Mose OyTH CTPOro OpHIHHOBA, a0 EKROHOMiuHA
i coNuEAJbHA.

Crporo mpuynHoBa 3BA3b 3aX0juTs 1m0 Muean § 1320 km. 3.:

1) Xt1o wepes noppazxueHe a00 nij0ypraHe SpBIpHHW 9B 110-
YHH 210 DEKOAH, mycurh ii aApyromy ssepryTd. TyT npmunso ioro
0/\BI9aNBHOCTH € NPOBHHA,

2) Tak camo BipnoBizae sa WKOAY TOH, XTO NaB 000BA30K,
Zornazary 3bBipiB, a sanezbas poraspy. llpuunma mWROAW J€MHTH
TYT Yy UPOBHHEHIM BaJHIIEHIO JAOTJIAAY.

3 Gpary maraajy icruye fAanai 060Bg30K HOBEpHEHA UIRO/W,
KOIW uWHCH Xy#o6a saiimia B wysy peaabHicTs i spoGuia WEONY.
7Kagane 3BOpOTy WKOAH € B TiM BUAJKY yOeaneueme 3aRORHNM
npasom sacray no muean §§ 1321, 1322 gu. 3. [loppoéuni ma-
JeXKATh [0 NpaBa 3aCTaBy. —

Ane gpim cero 3Hae Hame NpPaBo Taki BRINEW, MO XTOCh
BiANOBiJa6 3a INKOJY 3BBIpMHE, X0Y G4M HE TOHOCHTH HPOBHHE-
Toxl misk WROAOW a HOLO IOBEJAEHEM 3aX0[NTh 3BHA3b COLASIBHA
i eROHOMiIYBA:

a) Komn craseunnii mec morycas Jofuil, 10 BAACTHTENb HCA,
ean 6 marounii (vermdoglich), mycurs 6es3 orasjly Ha NpOBHHY 3Bep-
HYTH BC1 KOIITH NiYeHH ; CAM OAHAK BIACTHTEeNb nea € Oigumi, To

1) Cn opBiua’pHicTh Xapaxrepusye ¢H Bupowin Ak posrasy mropm. Ilop.
nmame § 60 fI.
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ceil 000BA30K 1IOHOCHTH B OAHIH Tperuni rpomajga'), &4 B 4BOX Tpe-
TBEAX CKap6 pepikapHuii®) (aexp. kaum. mazs. 3 11. ciuma 1816,
36. moxa. sak. XLIV cr. 2, i 3 16. mapra 1837; 36. mox. zax: LXY.
er. 94). a

6) Koxu crasxemuii meec mokycae uysky Xyzoly, orpy Tpeéa.
Oyno BipTag yOmTH, TO CIO IKOAY B8BepTaeé abo BIACTHTENb lica,
can € mapunii, a60 MYCHTH 1l MOHOCHTH caM NOIIKOAOBAHHII, CIn
BIACTHTENb nca € Gigmmil (Aexp. radm. aags. 3 17. maa 1821).

B) Bifickosnii ckap6®) Biguopifae 3a wkoxy, HaueceHi U0NAM,
CIHOIKATHM, IACOBHCKAM i T. H. uepes TpaHCIOPTH KOHEIT (Zekp.
RaHl. vazgs. 3 28. amnua 1843, 4. 726 36, CyH. 3aR.).

r) X10 Mae npaso NOJbOBAHA, BiUOBia6 3a WKOAY, HaHe-
ceHy JHMKOI0 3bBIDHHOIO 110 HOJAX, cajax i Ha BEHHOrpapl B odcary
AOTHYHOTO NiCOBOrO pesipy, Ta (€3 oragjy Ha BIACHY UPOBBHY
(mar, 3 28. awroro 178F). — '

IV. § 1305 kH. 3 TpakTys UPO WKOAY ,3 YKUBAHA
npasa“ (aus dem Gebrauche des Rechtes). 3akou nocranopage :

»XTO i3 €BOI0 IpaBa POOHTH YIRUTOK B NPABHHX IPAHHIAX,
He BIJANOBiZa€ 3a MEOAY, HKA BHIJHBAE A4 Apyroro“.

llamyioua reopus 306auye B Cifi HOCTAHOBI IIEPEMIK0 PUMCKOLO
np.: ,Qui iure suo utitur, neminem laedit. Axe ona ne mosxe
CBOPOARI MATH TOrO CaMOI0 3HAYIHA, IO B PUMEEIM up., a BOPO-
uiy icropua pepakumui cei mocraHoBH Hajae ii 0ciGHOrO. 3Micry.
3 mporokonie obpap exipye:

a). B nmepmomy ‘psai speprae § 1305 ku. 3. yBary Ha Te, mo
JHII TOMY, IO XTOCh B BHKOHYBAHIO CBOI'O IPABA HAHIC APYroMy
WEKOAY, HE € e 3000BA3aHUI, IKOLY 3BEPHYTH.

6) Tonosna sara § 1303 KH. 3. 1eXHTH B ,NPABHHX Ipa-
HELAX® upasa, sari myears Gyrn sagepxani. Tomy Koxu spa-
#aMo, wo § 1305 kn. 3 manemnrs 20 vepry THX §§, KOTpi BH-
YHCHIOIOTE HPABHI NiCTABH O/BIYANBLHOCTH 34 WKOLY, 3p03yMieMo,
mo Tpe6a Ha BHOrO rOJAOBHO raAAiTH a contrario. 3uaumrs,
§ 1305 kn. . Buckasye Tesy: ,XT0 BHXOZHTH 103a ,OpaBHi rpa-
HALNI“, yCTaHOBJEHI HOrO Npary, MyCHTh 3BEPHYTH APYIOMY WIEOLY,
ARY uepes Te HoHic,

) Iop. nomepeany upumiTky.
¥) Mop. nonepegni mpumitsa.
%) Tlop. nomepepui npuyirkm.
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B) § 1305 kH. 3. croire B Gesmocepepuiit 3Basm 3 § 364
KH. 3. Jlaa osWaveHsd, XTO BUXOAHTH 11033 TpaBmi rpamsui, Tpeba
cArHyTH 10 nocranosn § 364 kH. 3. Tum wsnom § 364 i § 1305
KH. 3. JIOHOBHIOOTH ¢A saaimuo: llepmamii BHCkaszye npasmao, wo
HALITL BJACHICTH HE YNPABHIOE HIKOrO, depes . (e3mOIajHe BHKO-
HYBAHE TOI0-3K HOCATATH B 9ysRy 00JacTh IPaBHY, a0 BHCTynaTH
UPOTHB 006MEKEeHb, 3aBeleHHX B BAKOHAX AN Nifiiep:Kausa il 31BH-
I'HEH: 3araJbHOro Aobpa — a Apyrmii CTaHOBHTH HAa Ceil cayyaii
000BA30K NEPECTyIHAKA A0 3BOPOTY IMROAH; TA HABUAKH ,IpABHI
rpanndi“, opo ski rosopmre § 1305 kH. 3. He dMOKYTH GyTH HHII,
auw ri, Ha gki 3seprae ysary § 364 kw. 3. Tomy moxemo cka-
satu, mo micada § 1305 kH. 3. BeARHWIE Moxe BHKOHYBATH CBOE
UpaBo JHM B COLMANbHUX IPAHBIEX, Ta XTO HepecTyuae ci
IPAHHL, T4 HAHOCHTH APYrOMY MKOAY, MYCHTH 11 3BEPHYTH.

Jlo cux 3aMiTOE HABA3YEMO AANBINi BHCHOBKH :

1) #ure cyeninpHe BHMarae, mOOH HIXTO He HAJ yKHBAB
¢BOI0 npasa BuEA0YHO An4 mukanu (Chikane) cyuporas gpyrax
oci6, Tomy KoumAMI LOBHHEH OyTh OBIYaAbHUIl 3a WIKOAY, HRY
3anopige Apyromy 3 wWnKaHd. Azne cel UOCTAHOBH HE CTPiYaeMo
B aserp. np. Hanporws, nps pejaknmpiiREX Hapajax BUCTYNHB pe-
oepent Zeiller uporne 3arasy WHKAHA B rajnngiil Ku. 3., 14
HiZHIC 0€h IO : A .

B npasi marypu (Zeiller 6ys npueaonmngom npara Ha-
TYPH) € cnipHe, Y@ MOYKHAQ YJKUBATH CBOPO IPABA TAK, IO OHO HE
HPHHOCHTH YUPABHEHOMY JKaAHOI KODHCTH, ale 6 I0JYYeHE 3 KPHB-
A0K0 ApYrHX. 3pemron XuOHO NOKJHKYIOTH €A A€AKi NHChMEHHHEH
Ba npasnao: quod alteri prodest, el nemini nocet, cuivis conce-
dendum est — 6o om0 Be & HIrJC BHCKA3aHE B jKepelax PHMEKOro
npasa . Brinnu ssepuys Zeiller ysary ma nparruuny eTopoHy
3akagy mnkasd, 00 eyZ0BAa NpPaKTHRA Aaja JOBOAI JA0KasiB, w0
uepes 3aRA3 WHRAHN MOBCTAN0 BEJHKE YHEAO CUODIB TA HAJYIKUTS,
3uX0/NJa BHPOYIM HEpas Horpeda pPoO3CMOTPEHH ZOMOBHX BiHOCHH,
a eyAu pimani B ciii Mipl pyske A0BiAbHO.

Tomy na Buecene Zeillera Bijgkuseno joTHYHY HOCTAHOBY
rajJ. KH. 3, Ta 3aKa3 WHEAHN He YBIiiOB j0 060BA3YI0Y0I0 UpaBA.

B aperp. upasi Hema o0ABIYAJBHOCTH 34 BHKOBYBAHE CBOI'O
UpaBa 8ajid WHRAHE — JHI O CIIABKH, O CRIJBRO CE€ BHKOHY-
BAHE mpepcrasade c¢a ak Hapymere (Eingriff) uyskoi o6xacra
npaBHOi.
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2) Xr1o uepes BHKOHYBANG CBOI0 UPABA MOCATAE B UYIKY
ob6aacrs npasny?), 6 aa re ogsivansnmii. Ca oxpivazbmicTs H0NAras
Ha 060BA3KY MOJArOAH ITKOAM, AKYy NOHIC Apyrmii wepes TaKe Ha-
pyuwiene iioro obnacru: Ta oma & Gesycaisma, 6es oraany Ha ce;
YH [OCATaHe B 4ywKy obiacrp npasHy Oyno 6esuocepepue
Yl nHocepejHe, NPOBHHEHEe YA HEIPOBHHEHE [03B0-
JEeHEe YH HeJO3BOJNEHe. 3

Hagite poaBoxene moearane B uymy o061acTh OpasHy
0CHOBYE 060B#30E 210 noseprens mroau. Ce caigye mepex Beim
i3 Toro, mo ,mpasri rpassni‘ § 1305 ku. 3 He npuasan'mo'rb.aa
HifAKe mocArade B 4y:ky obracrs npasdy, a § 35% kH. 3. roso-
pETH Ges o0Mexkena npo HapymeHe 4y;Kol 001acTH, MyCHTH OTIKe
o6iliMaTH TaK0k Take AINAHE, HA AK€ OPABO 103BAJfA6 3 NEBHHX
arAANIB, X04a OHO HADYUIYE YYXKY CoEpY.

Hepas nyuae ea, mo mapymene uywxoi o6aacts mpanHol &
KOHEeYHe, TOJOBHO B 00CAry HOBITHHX 0GOPOTOBHX UiAUPHEMCTS,
Koxn orxe pep:xasa rakmM mignpuesicrsam, np. senisaunam, yai-
JUTH KOHIECHI, TO OTCHM 703BaJf6 HA BCAKI Alnand, AKi BAKYTD
€A 3 BEAIGHEN CEI0 NiANpHEMCTBA (3 3eAiBHUYAM PYXOM); CIH OAHAK
CyMeskHI coepu TpaBHI IOHOCATL Yepes Te IIKOAM, TO Yeilske roji
NORJIHKYBATHCH HA KOHUECHIO, alu 3BiJbHHTH €3 Bij 060BABKY 3B0-
pory mkoau! Baaers, mo yain0e KOHUECHI, He MOKE MaTH Hi
BOJI Hi CHNH, ABATH NiAUPHEMCTBY BOJK, CBOOIAHO #  6e3 ojpi-
9aJBbHOCTII HAPylWyBaTn uyski npapa. Yepesa KOHIECHIO LOCHIAHE
B 4ysy 007aCTh UDABHY HE TPATHTh HIXH MATEPHANBHOIO HAPY-
IeHA, & OHO BHMArae KOHEYHO 110Jarojiu.

3) Hapymere uysoi coeps Moxe piBHATH CA HOBHOMY HEXT0-
BAHIO YYIKOPO UpaBa; T4 JyYae ¢, MO OJHHEIA MYCHTh B JAamiil
XBUHAN COJNATHTH CYCNINLHOCTH JQHWHY Yepe3 UOKEPTBOBAHE CBOLO
npasa #a nyoanyni ninm. IlpusaTtha Baacmicrs mae cberopni 6o-
PATO CYCHIAbHMX 00OBABKIB, 10 CAT4I0TH HEPas A0 NOHEBOAbHOT
uepeAaui BAACHOCTH ANA 3araAbHOIO A06pa, abo Aus cwabiiimoro
IIPHBATHOTO iHTEpecy.

') lonare ,uoearans B yymy obxacrhr upasuy" (Eingriff in die
Rechte eines Dritten: § 364 xm. 8) croite B Gesnocepepailt 3BA3M 8 Tak BE
JapaBon eycipexkun® (Nachbarrecht), tomy Gamsme noscnens HaXemuTh A0
npapa piveroro.
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Toai croars npoTHB cede JBi coepn: A0 OAHOI HAJEHKHTH
yupaBHeHuit (BJacTATENL), 1[0 UPHHOHNIANBHO NO00OPHE BCAKE
HADYIIEHE CBOET 00JACTH UPABHOI; a4 3 ApPYyroro 60Ky BHPHBAE 3a-
ralbHEH inTEpec, WO AK pas AoMarae cg J0sBOJY Ha HapylleHe
uys:kol obnacrn. Jlepsasa upuasanse in concreto Ha raxe Hapy-
meHe — AAf 3ara’pHOrO A06pa — TOMY OAMHHIA MYCHTH - CBOE
IpPaBO BIACTYNHTH, aJe Yi MOKEMO BHMAraT, alH OJHHHLA JKep-
TByBaja Ilile CBOE OPABO — 49U TO JJd 3aralJbHOro Aodpa, 9 AJad
YySKHX NPHBATHHX iHTEpeciB — §es miarol naropoxn? Tak camo,
AR OpU KOBIECHAX MYCH1b 1 TYT OJHHHIA BijCTYUHTH CBOE IPABO,
aze JNIl 3a [OBHOIC EHHALOPOJOI0 MIKOAI. '

Tyr Hanexu1b nepes Beim BusaacHeHe (Enteignung, nop.
§ 365 kH. 3.). Ono Bigrpusae B HuHIMHIM 06opoTi cycniapHIN 3a-
MiTHY poaK — TOMY 0yJ0-0 UPOTUBHE BCAKAM SKOHOMIYHHM i €O-
HASALHOM NPasHiaM, BiKasyBaTH BHBJIACHCHHM DpaBa 0 BHPIB-
HAHA WKOAH, 00 aarajisHe JA0OPO HE DOXKE UONATATH HA PYTHI
HOOAHHOKHX rOCIOAAPCTE.

[lopnemi 3amiTEH NPHKIAJAKTL €A TAKOK A0 T. 3B, BHUCB O-
6oaxens rpyuris c. 1. snecens nammunn (Grundentlastung).
B 19. Bigi cuoBHEJIO OHO AY K€ BajKHY sajayy COLHAABHY, A€
Oya0 110 OinpIiN YacTH MOJyYeHC 3 HArOPOJOK WKOAR JAfA [O-
meojoBananux. Ta #i roai samepeuntn, mo ce 6yB OAUHOKBII COOCI6
clpaBejauBoOro NOpilless NMerydol cnpapm, 60 4Yeliske Baj TAK 3HA-
YHHM 4HCJOM JAITKHEHHX FOCHOZAPETB oAl mepeiitn 6e3caizHO A0
JAHEBHOTO HOpAARY.

4) o wpHmMHX BMCAIAIB MYCHMO OJHAK UDUHATH LUPH T. 3B,
cranl konegnocern (Notstand), Tyr me mosx ckasars, mo xT0
B CTaH] KOHEYHOCTH HAHIC JApyromy IIKOAY, MYCHTH ii KOHEYHO
3BepuyTd, 60 A0 CTAHY KOHEYHOCTH He IPHMIiHIOTH CA MOCTAHOBH
§§ 364, 1305 kH. 8., ame §§ 1306 i a.

CraH EOHEYHOCTH He € BT IPAMO J03BOJEHUH, HI UPAMO HpPaBY
NPOTHBHUN — Ta 3aiiMae 0CEePefoE MizK 103BOJIERHM a 3a00POHEHHM
HApYLICHEM 4YysKol CoepH HpABHOI; Jaj NPABHAIN HC 3a00POHI0SE,
aJe TePHOHTH HOr0O — 3 KOHEYHOCTH.

Cam xroch B ¢rani KOHEYHOCTH HaHic JApyroMy MIEKOAY, TO
OUTAHE [OBCPHEHH WEKOAH 6 in thesi ayme crommaikoBane: mMEi-
AHHE He Maé BOpPaBAl OXODOHH HpaBa 3a €000l0, ale i HE upo-
THE cee; a NOMKOAOBAHHI HOTepUiB cTpaty (€3 BIACHOI HPO-
BAHH, il JKajZaé TOMy noBepHeHa mroAd. fk mEigEME, wo Aixas
B CTAHI KOHEYHOCTH, T4K [OLIKOZOBAHHI, W0 He BHEJHKAB TOr0
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cTamy, € Mmaiiske 6e3 BCAKOI NPOBHHH — TOMY OUpaBjaHA € aHA-
Apofid 3 MuMoBinpHEM Zinanem mo mmean §§ 1306 wu. 3.
i a. llpore myenmo npuminnra ci -upaspia, AKi DOAAE HAIN BAKOH
B Hayul o mumosineuim Ainamto (uig V.). Doxosro rpeda mara na
oni noeranosy § 1310 EH. 8., W0 npo moBepHEHE f BHCOTY 3BO-
poTy MKOAW PiMATh MAETKOBI BiJJHOCHHH WIKIAHHKA il NOIIKOJO-
BAHOT0. — :

V. llanpmoio niaeTaBoi0 OABIYAABHOCTH 3a WMKOAY € MH M 0-
BinbHe fAinmane no muean §§ 1306—1310 gH. 3.

Bapasai aserp. sakon  rosoputs tyr upo ,schuldlose oder
unwillkiirliche Handlung“, aze we mae ua aymui camoro nporus-
CTABJEHA 0 IPOBHHH, TiIBKH MEMOBIAbHI AINAHA TAKHX 0€i6, AKAM
[IpaBo He UPH3HAE BOJI.

[Ilo raxe € 3unauine cnie ,schuldlose oder unwillkirliche
Handlung® B §§ 1306-- 1310 ku. 8. caigye nepex Bcim 3 cuere-
MATHYHOTO HOPAAKY, B SKIM 3aKOH TOBODHTE OPO MEMOBIJABHI Ji-
JaHH, & Aani 3 caMEX UOCTAROB NOTHYHHX §§, M0 RKA3YIOTH 6ea-
nocepesnHo, ARI AiNaHA 3AUHCNE BAKOH 20 MHMOBIJABHHX.

[Ipuranyemo, mo niexa sarodosgie o §§ 1295 wm. sak. i A
MHMOBIJIbHE AINAHE CTAHOBHTh caMoOCTiliRYy nigcrasy 06oBssKy
IOBEPHEH: IMKOJAH, Ta 06iK BHOIO BHYUCAKE 3AKOH M. H. 3 OJHOI'0
00RY NPOBHRY, 4 3 APYroro OORY UPHHIAZOR. 3 TOr0 BHAKO, 10
muMOBinbHE Aizave uo mueam §§ 1306-- 1310 ku. 3. He exopuTh
ca ani 3 MOHATEN UPOBHHM, aHI 3 NOHATEM NPHUAARY 0 MHCIH
§ 1311 gn.s. o §§ 1306 i . sasusarTs MAMOBiALHUM AllaHeM,
He MOXKHA HA3BATH OpUOazroM no mueau § 1311, 6o upunapor
6 Ha CIM MicIH 0CiGHOI0 NiZCTaBOI 0ABIYANBHOCTH 3& WIKOAY, i MiA-
najgae wamomy ocyamxenio (Ilop. rakox asa nepmi pedens § 1294
KH. 8., ROTpi Bij (€30paBHOTO AiNAHA BUPA3HO BUDPIKHIOITH IpPH-
najok, a Gesupasse Ainame AiNATH HA OPOBAHEHE iI MUMOBIJAbHE,
TAR W0 MHMOBiJbHE AiZNaHE € TAKOK AHTITE30I0 UPUDAAKY).

Kpim cero rpeda upuragars, mo §§ 1306—1310 kn. 3. ma-
I0Th HA OLI TiZBKH NO3AaKOHTPAKTOBI BigHOCHHH, 60 B KOH-
TPAKTOBHX BifHOCHHAX MOGiY HOHATA NPHNAARY He icTHye ocidme
HOHATE MUMOBiAbHOrO Almawa'). Jlam mosa pamamm ymoBu aGo
O/AHOCTOPOHHOTO upBpevens moxke 6yTu Geciga o ocibmiii npasmiii

') lop. Bupouin rucme cr, 136, 137
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o61acTH MHMOBINBHOrO AiNaHA, MO piskAATE ¢A Bijg npanagry. Ta
CH0 00J1aCTH MOKEMO BiAMEKHTH HA mifjcraBl TAX OPEMipiB, Ipo
ari aragyrors §§ 1307—1310 gu. 3. MumoBizeHe AiNaHE MYCHTH
TyT GYTH:

a) AinaHeM AROTOCH 9 0J0BiKa, HE ALNOM CAINHX CHA UpPH-
poan, 60 imarme Oyp-6m casus mo mucam § 1311 kH. 3. —,

6) pinaHe MyCHTh NOXOJHTH BiJi TAROTO YOJOBiKa, KOTPOMY
npaso He npusnae Boxai. Tomy me BHeravas, mo XT0Ch €
BiZIBHAIT BiJl NPOBHHH, ajeé IIKOAA MYCHTH M[OXOZHTH Bij 0€00H,
ARIH UpaBo Bigrasye OyAb-TO 30BCIM CTifiHOCTH BOAI, GyAB-TO HE
npusHae il BOAI B ZAamHIM BHOAJKY.

Caosa ,schuldlose Handlung® me moske mam sakoH posyMitu
TeXHi4HO, (0 iHaRIIe NPOTHBHB-OH cA cam codi, Kamyqn B §§ 1307,
1310, mo rake pAinawe Tpeéa NUpUOHCATH UPOBHHI ALIAKYOLO.
[Ipore mam sarom y:xmsaeé caiB ,schuldlose* i ,unwillkirliche
Handlung® B Tim camiM 3HAYiHIO; OHH 0BHAYAKTH AIJAHE TAROID
YOJIOBIEA, [0 HE MAE NPABOM NPH3HAHOI BOXI.

Jinane piTmit, Go:eBiAbHHX, coMHamOYyaicris, HITKOBHTO 34~
NETHX i T. 7. € MUMOBiNBHEM Zizamem, i npo vEX EKaxe § 1306
KH. 3, W0 HE JAa0Th Opo ce(e MifcTaBH 20 0/BIYAIBHOCTH 3a Ha-
Heceny mrozy. Misx TEM ce npaBuao 3oBcim mepenomane, 60 §§
1307—1310 poxomars B GOraTb0X TOYKAX A0 HHIIAX BUCHOBRIB,
i Tag:

1) X10 caM 3 BIacCHOI NPOBHHH MNONAB B CTAH [EPEXOXKOL
HENOYHTAJBHOCTH, # B TiM crasi HaHIC ApPYroMy UIKOAY, MYCHTH
3a HIO BifuoBizatm Tar, MoB-Gm 1i cam saBuEuB. Cim rpera ocoba,
a6o caM NOMKOAOBAHME CIPOBAJHJAH y APYrOro TAKHE eraH 1 i
B TiM CTaHl 8anojigB WKOAY, TO IUKOAY HOHOCHTH TpPETa 0coba,
ara. cam nomrogosasuii (§ 1307 kH. 8.), — 1 T0 BHKJIIOYHO, (0
pasoM 3 IIKiJHEKOM, HaKOoAW il BiH nposunus cA (arg. 3 §§ 1301,
1304 km. s.).

2) 3pemroro, KoaH AiTH HE3me 7 XiT, 60sKeBiAbHI 60 ray-
HOBATI 3aN0AIAAH APYTHM IIKOAY, TO BiANOBIZAWTH 3a HIO nEpej
BeiM TOTi, mo o6oBAsaHi iX HarngjaTh, Ta 3aHeabaxun cero (§ 1309
KH. 3aK.).

Cam nmowyms 70 MUMOBiABHOrO JAiZaHA APYroro Aas cam Io-
IMEOAOBAHUMN, TO 3ajJd BIACHOI NPOBHHH HE MOMKe KaJaTH LOBEp-
nena mrozu (§ 1308 kn. 3.).

Azoerp, npamo obaifanuitne. 83
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B o6ox mosmemux punagrax (mig 1 i 2) me mmmosizsre Ai-
JaHE, aJe NPOBHHA, € NiZCTABOI0 OABIYANBHOCTH 3a IIKOAY. —

3) 3a re § 1310 k. 3. micruTs B c06i HoCTAHOBY, MO Bu-
XOAUTH 03a 066M oBivaabHOCTH 3a nposmry. Bmpasai § 1810
croith B Gesmocepejniii 3BA3H 3 NONEPEAHHMH [OCTAHOBAMH I1poO
AitH, Go:xeBinmbHEX i ruynosaTHx, aze cruiizanus iioro # nposiani
AYMEH, SKAMH DYKOBOAWJIH €A HAIli KOJH®IKATOPH, BRASYIOTE HA
ce, mo nocranosa § 1310 kH. 3. mpuminioe c¢g Bzaranl 7o Beix
POZiB MHMOBINBHOIO AlNAHA.

Tomy § 1310 zomurs 3acapy, suckazamy B § 1306, MOB-TO
3a MHUMOBiJBHE Ji/NaHe HEe MOXK IKajaTH HOBEpueHs WKoAH. Bo
KOJH IOIIKOZOBAHHE HE BCHIB AOKA3ATH, U0 MEMOBilbHE aliaHe
Mae mocepeany uUpudHHY B Ailicnili nposmmi (§ 1307 mm. 3.), abo
uio Opak Harnazy sBEEAnkaB meogy (§ 1309 gn. 3.), r0 Beex-TakH
MOKE BiH UNONIYKYBATH CBOIX NPaB 3 MAMOBINBHOIO AinaHd B 3
BHIAJKAX :

a) Ysmano nyuae e, ul0 IPaBO HE NPHZHAE KOMYyCh OPaBHOI
BOAL, mp. AuTnHI a60 GosKeBilsHOMY, a PO TOTO BiH B AaHiil XBHIH
sagsus de facto Timekm ceBiomoctn i caam BOXT, WO eyAHA MOKe
liomy ceii BYnHOE nouncamry. Jlinane e Bupasji MuMoBiisHe B mpa-
BHIM BHAWiHIO, aJe B AIfICHOCTH HpejcTaBase ca AK ChBiZome 3a-
MOAIAHE INKOAW; T& 3 TAKOTO ChBiZOMOro samoaisms meopn (up.
y Ay:xe possEHEHOI AuTHHA, ado nmiggac lucida intervalla y 6ouxe-
BINIBHEX i T. 7.) IOBCTAE 0GOBHBOK IOBEPHEHH IIKOJH.

6) Koan momrogosanmii 3 orasay ma ocoby mxigmmia (mp.
ANTHHH, GOXEBINBHOTO i T. 7.) 3/ep:kaB CsA Bij 000POHH UpPOTHB
HOrO HANACTH, il JIOHYCTHB 70 CEro, W0 IIKOAA CHPABAI MOBCTAZA.

5) Bpemri, Ak y:e He MeKHA NOKJAHKATH € HA JKajeH
3 NOBHCIUHX apIyMeHTIB, HOBHHEH CYAHA DPOSAIAATH TATAp IKOAH
B Mipy 0o6CTaBHH Ma6TKOBHX INKIAHEKA #l NOMKOZOBAHOLO,
Korn mriguuk e B cuai 6es tpyamoern i Ges smaumoro ymepoy
BBEPHYTH MOMKOAOBAHOMY IiJTy HIKOAY, & HABNAKH NOMEOOBAHMIT
3 CKOHOMIYHHX SIMA/iB HE MOKE NOHOCHTH WEKOXH, T0 CYAHA 3a-
CYARTh NIRIZIHARA HA MOBEPHEHE Nizol mioxn. Baarani ¢ 06oBasKOM
CyAHI B3BAYKHTH TOYHO MAETEOBI 0GCTABHHH OJHOIO ¥ ApYroro,
i BBasKaTH Ha Te, MOGH POBAIANTH TArap IWKOAH PO3MIpHO 70 iX
MageTKOBOrO CTAHY, TAa OJAHOrO HE OOMEIKHTH 34 CHIBHO HA KOPHCTH
Apyroro. Hpn piBHEX MAETEOBHX BiHOCHHAX HOHOCATH MKORY 002
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mo piBHIH wacTH, TaR MO IOMKOZOBAHHI OJEP:Kye TIABKH 110710~
BHHY UIKOAH, & APYTY IOJOBHHY MYCHTH caM MOHOCHTH').

VL. Bpemri ii unmernit npunapgox (casus) moxke Gyrm mij-
CraBol ojpiva’pHocTE 3a mEroay. Ce caigye 3 mocramos §§ 1311,
1312 gam. 3. Ci nocraHoBH MAWTH Ha ONi TINBKH HO3aKOHTDaK-
T0Bi BigHOCHHH, 60 UPH ROHTPAKTOBHX BiZHOCHHAX NpPHIAZOK
€ OJHO B3 TrOJOBHHX [PHYHH NOracHeHs 30060BA3aHb [0 MHCJIH
§ 1447 gm. 3., a TOMY IO HACAIAKOM NPREOAAKY MOTACAE 3BHYANHO
BC AK€ 3000BA3aHE 3 YMOBH, TO Bijnajgae Tex 000BA30K 10 M0-
BepHEeH:A IKOAH (BHpasHO 3asznavyeHe B § 1447 gm. 3.). 060Ba30R
HOBEPDHEHd WIKOJA MOKe CAiJlyBaTH TIIbKH 3 T. 3B. 0OEKTHB-
HOI' O HPHOAZKY, T. € TAKOTO NPHNAJKY, 0 JYYHB ¢ 1032 006~
MOM yMOBH a60 OZHOCTOPOHHOIO HpHpedeHa?),

Koxu rar o6mesxyemo mocranosm §§ 1311 i 1312 kH. 3., 10
Bi/[KHZa6M0 PiBHOYACHO NaHYI0Yy Teopuio, ska B § 1311 podauye
TIBEH PEMCEO] napemii ,casus a nemine praestantur¢, Cs napemia
UPHEJA/A6 CA TIABKH 70 KOHTPAKTOBHX, He [0 H03AKOHTPAKTOBHX
Bignocun i € BHckasaHa B § 1447, ne B § 1311 En. 3.

HMani uepes obmexene § 1311 20 m03aKOHTPAKTOBHX BiHOCHH
yuopomye ea 3posymine Toro §, 6o Ar Bel momepeani §§ rosoparh
0 o6oBasky nosepHeHA mkoam, Tak i § 1311 nmogae rarox npasHy
mizerasy #o oapivamsnocTH 3a mkoay. Tomy, sk § 1311 pr. kaske:
llpunazor gorukae Toro, B 9uim mai#i a60 B uuiii ocodi BiH
HPUTOEB €A, — TO CE 3HAYHTH: 33 00EKTHBHHI NPHIAJOK 3 Bep-
Tae WEOAY Tol, B yHiM maiinl a60 0co6i BiH UPHTOAHB CA.

1) Yonoir Bigmosigae momepex ycero 3a Taki 0G6KTHBHI
UpHOajRH, W0 AOTOPRATH Oesnocepepno iioro ocodu. Tarnii
OpHOAZOK mo-z0 ocob6u (Zufall in der Person) saxoaurs mo
mucan § 1311 Toxi, koam uinmii mpomec npEUAZRY BiApHBAE Cd
B A0JACEIM opranismi, Tak mo oprasisMm 90X0BiRa € oce-
peasom npunazgky. Ilpanagew mo-z0 ocoén € — Tag crasara —
YAapany cyAb0H, Ta KOKAHN NOBHHEH IX MOHOCHTH, TOMY BCHKi
HEKODHCTHI HACNiAKH, AKi 3 TOT0 BHXOJATH, MYCHTh NOHOCHTH

') Ca nocranopa, BeXsME OpHYinaJbua fi MOCTYNOBa, BHRINKAJA B OpABHMYi
alreparypi Goraro ramopy. Axe Tpefa Bce-TarM NpHSEATH, 10 BiFUOBifag OHA
80BCIM BEMOTAM MOJATIfHOT CHP&BOJAMBOCTH, NPOTe BCAKI Teoperayni Sawita po-
manicTiB Heonpaspaui. Mu figemo jpaabmie, i He BBamaeMo cel MOCTAHOBM AR BHIM-
KOBY, &de AK FajRy, mo JacTh CA B ycl HAIIOTO BAKOHA [AAbILE DPOBIIMPATH.

*) Hop. B Texeri cr. 134—138.
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AITKHEHHH ; OTXKe AR Tpera ocoba morepniza yepes Te IMKOAY,
mycnTh Bin i1 ssepmyrn. Kosxpnii 9om0BiR HOCHTH Hemaue B codi
camiM DmocTiiiHy HeGesnery, Ta KOJH B HOro 0co6i salijjle Hemacansa
noAid, TO MyCHTh He JHII caM Tilf INKOZI mipgaT cd, aze ii Ha
3BEPX 3a HIO TpPeTHM BizmoBijaT. ;

Ilpunagox mo-20 0co6u PisKHHTE €4 Bif MHMOBiJABHOT O
pninana (§§ 1306—1310) tum, mo mMuMOBiZABHE AinaHe € Alaa-
HeM neBHoT 0¢0G6H, HARONU NPHNOALOK IIO-I0 OCOGH 110 MHCIR
§ 1311 ¢ mHacaingoM HenporJAAAHHX CHJX UPHPOAH, IO
BIJHBAKTh HA ®IBUYHAN CTAH 0CO0HM ; NPH MEMOBIABHIM AlNaHIO
Ainae Toff, Bij KOr0 MKOAA BHXOJHTH, & APYTHii TEPUHTH CIY MIKOAY;
UpH OpPHUAZARY mMo-70 0cobm spiritus movens e emau npupopu, a
Y00BiE 6 6e3I10CepeHAM NPeAMEeTOM IWKOAH, Ta APYTHi MOXKE JAHII
HOCePeAHO Yepe3 Te IOHECTH IIKOAY.

Konu or:xe B § 1311 pr. npunajgor mo-10 ocobn € 066KTHBEAM
UpHOAaZKOM i BiHOCHTB ¢f TiZBKH 10 03aKOHTPAKTOBHX BiZIHOCHH,
TO PIsKHWTH €5 BiH JaJblle BiJl TOr0 NpHOAjRy W0-0 0coéH, Ipo
ARMI 8rajiye HAall 3aKOH INOJACKYAH HPH yMOBAX, iMEHHO HpPH yMOBi
Haiimy it apenan (§ 1107 km. 3.) i nps ymosi npani (§ 1155 ka.
sak.), Ilpn ymMoBaxX OpHDAZKH mO-Z0 0c06B 06ifiMalOTH BCAKI
oco6ueri mepenonu i DPHrOAHW, AKI YHEMONKJIHBIAIOTH
yUpaBHeHOMY 3’yXKHTKOBaHE UPaB, NPH3HAHHX YMOBOK; TOMY ix
3MICT AaJIeK0 WMHPIIAH, YHM NPH THX OPANAZEAX MO-70 0c06H,
npo aAki sragye § 1311 kn. 3. B obzacrn ymos He maioTh npH-
UAJKH WO-Z0 0CO6H HI4Or0 X0 AiAa 3 TOI MOCTIHHOI Hebesnexoio,
mo icTaye B caMim 4O0MOBiNi, TOMY OCHOBHA pIKHHLA CyDpOTHB
npunajkis 3 § 1311.

6) Maxi sipuomizae koxauii 3a Taki 06ERTHBHI mpu-
najKH, mo npurofuauck B oro maini (Zufall im Vermaogen).
Llo posymie saron mig npunagramu B maiini ?

fle 9onoBix mae opramism, mo kpue B co6i moeriiiny Hedes-
NeRy, Tak MOYKHA NPEACTABUTH c06i TakoXK MaliHo, KOTpE MicTHTH
B cBOIl opramisangi nocriiiny meGesnery pas moamii. Koam B Ges-
noeepesHin 06cATy TAKOr0 MaliHA NOBCTAHE HAKACH INKOAA, TO €6
MaiiHO [OBBHHO BiANOBiZaTH 1o KpaliHiii Mipi Tak, Ak 90JOBiE
BiOBiZa6 3a ocodmeri upHnmazkd. Ane ce mMaliHo MYCHTB OZi6HO
AK 40JIOBIK CTAHOBHTH CaMOCTiHHUI opramiam.

Hemacnusi npurogm B obeary rtakoro maiiHa HAJe:KATh 70
T. 3B. UpHnazgwis B maiini nieas § 1311 pr,, — onm mawoTh B Cim
Maini cBili OCIJOK, cBill ocepepok, Ta 3Bifen AinawTs onicada Ha
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ssepx. Omu npoaBialoTs ¢4 a60 6e3n0CEPefHO HA OPTAHAX Cero
COLHANBHOTO OpTaHiaMy, Ha OpIaHax cero mMaiiga, — a6o MalTh
TAKOX BIJIMB HA YysKi MaeTROBI coepd. AJe Ak Yepes NpHUALKH
mo-A0 ocobu no muexnn § 1311 pr. rpeéa posymiru rinskm Taki
006KTHBHI UPHNAAKH, MO A0TOPKAITE ©®iSHYHHX opTraHis vo-
J0BiKa, TAE 70 0GEKTHBHEX NPHNAZKIB B MaiiHi 3aynca0eno
TiABKA TOTI OPHUAJKH, I]0 THKAKT C COUHAABHHX OPTaHis
MAGTROBOI0 KOMUJEKCY — (0 KOJH 3 TAKHX OPHNAAKIB BIfHOCATH
WEOAY 4yi Ma6TKOBI c®epH, TO NPUMIHIOE CH IOCTAHOBA
§ 1305 gn. 3., a Be § 1311 pr. —

B mogennim sxuTi0O crpivaemo Taki npamajggE B odemi
oboporoBHx mignpuemcrs. fr uomosir MYCHTH Bijmo-
BiJJaTH 34 CBOW ®i3HYHY 0COOHCTICT i 3BEPHYTH ADYTHM IIKOZY,
AKY HOTEPHiAE 3 Horo 0COGRETOr0 NPHUAARY, — TAE BiAUOBiZae
BiH TAROK 3a CBOI0 COLHANBHY 0COGHCTICTH, SKA BHCTYNAE HA
3BEPX B HEBIHEX oboporoBmx mianpmemersax. Ilo mumeam § 1311
KH. 3. MYCHTh BiH BiAuUOBijaTd 3a ci Hemwacaupi NpHrojH, SKi ay-
YHJHCH B 00cAry miAnpHEMETBA HOrO OpraHAM, T. € THM POGy4HM
cHJaM, WO TPYAHANCH AN DiiUpHEMCETBa, i B lioro obemi. Cio ragry
PO3BOAATE Aajblle HOBITHI 3aKOHH IPO ylesnedeHe podiTauUKIB, axe
r0J0BHA WiZCTaBa JIEMKHTh y:Ke B nocranosi § 1311 pr. — Tinekn
sagpura. Hami mucemenmmrm ii TaM Ha kaab He Bigkpuau, Tomy
HE MOTJH 3pO3YMiTH JaJeKOCAIJIOCTH cel HOCTAHOBH JJs HEHHIMHHX
gacisl) 2).

3 moBHEMBX 3aMiTOK CAiZYE, IO 3a OGERTHBHEN NPHIALOK
BigmoBizae cs aum Toa¥, Koam UPHLOANB € B 0codi abo B Maiini
(8 mosmemim sHaviHio). 3a mHmi DpHOAZKH HeMa O/BiYANBHOCTH,

') Bopaegi mami kogmdikaropnm se npeperasissam cobi ACHO THX BHCXIfiB,
@Je 3 NPOTOROJIB MOEENO BHOCHTH, W0 KOam-6 Oyam chBijonMi EBeamuesioro mepe-
CTPOT0 HMHIMEAX COLUMASLEMX Bifgocmi, Oyam-6 ci Buciignm BHPAZHO BUCKABAXM.
Onn npusnapass Bme BCi KOHCERBeHL®I Hpu 00SRTHBANX npunafRax mo-xo 0c¢obu,
a cam ix gasi me prawmpnau Ha 0GERTMBHI UpHOajEM B Maini, TO JEm TOMY, 1[0
HE WOram BHHAiiT# LiAROT SBHEHM MR KOO0 Opranis NijUpHEMCTBa, & CAMMM Hij-
opusnnen. Mim TuM creopman emnTwui BifHOCWHN TAaRY 3BASh — BSBiBL EKOHO-
Migny i conuaapBy — TOMY i opmmORmii cymuis kopufiraTopis yerynas, Ilpore
nosncme noacrese § 1311 pr. semmrb s0Bein B gyci sakoma, B gycl floro Kogu-
(isaropis.

*) § 1311 me Biguocars ca go vis major, 6o vis major saABIAE rOIOBHY
BATY OmepBa y Biguomento po ymor, a § 1811 me mae ma pymui kourpasroBEX
siguocnn (ITop. Bopouin er. 139—141).
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60 mema HifKOi 3BA3E Mix MIKOZOK0, a YOJOBIKOM, HEMa HABITH
3BH8H eKOHOMIYHOI HI COMHANBHOL 3 OrMALy Ha Ce MOXKeMO CKa-
zarTn : casum sentit dominus.

Azne in concreto moske BCe-TakH JAYYHTH €4, IO 3aX0JHTH
NPHYHHOBA 8BA3H MiK YOJOBIKOM a NPHNAAKOBOI WIKOAOIW0, il TAK
noserae 060BA30K Ao mosepuena mkopu. Tomy 2. peu. § 1311
10CTAHOBAE :

a) fr xTOCH CcHpOBAJHB OGEKTHBHMII NpPHNAJ0K Yepes BIACHY
IpOBHAEY, MYCETH IKOZY 3BepHYTH (T. 3B. casus mixtus), —

6) AR XTOCh [EPeCTYNHB 3aKOHW, BHJAHI [N yCyHeHA INpH-
NajKOBEX YIIKOAKeHb, MYCHTh 3a €€ BiANOBifaTH it MKOAY 3Bep-
myru. Jlotmuni mocTaHOBH CTpivaeMo B KapHiM 3ak. B §§ 373, 374,
380—386, 422—426, 430, 434—459 i 1. 5. —

B) Bpemti XT0 6e3 morpe6m Mimae c¢A B wyuki cupaBu i Ha-
HOCHTH floMy Tari WEKOAH, AKHX He 6yn0-6 Ges Horo iHTepBeHUH],
MyCHTb 1X 3BEPHYTH. SaKOH 3avyHeai0e orke negotiorum gestio
NOAEKYAH 10 OPOCTYNKiB, YOro ZAaJplIAM J0OKa30M 6 I0CTaHOBA
§ 1312, o rorpiii moske Gytn Geciza pomepea B NOApPIGHiK vacTa
3000BA3aHb. —

§ 60.

Poskaag wKogn™).

L. Jlocn rasaiin MH Ha IMKOAY JHIE 3 OIVISAY HA MOBEPHEHE
WKOMH, M0 BiATPHBAJAO € BHUKJIOYHO MisK /JBOMA CEEpPAMH iHTe-
PECOBAHHY : 3 OAHOTO 00Ky CrOfB NOMKOAOBAHHI, MO OMJAJAAB CH
3a JpyruM, a6H CKHHYTH Ha HBOIO LIJHH TArap IMKOAH, a 3 ApYy-
roro 60Ky WKIZHHE BaMaraB cA ONPABJAATH CBOE HOBEJEHE, adH
YXHIHTH ¢ Bif 000BABKY NOBEpHeHs WKoAH. Ane 00ik cero impu-
BilyaJiCTHYHOIO T4 NPHBATHO-eKOMOMIYHOrO NpHHOBOY
(privatwirtschaftliches Princip) nosepnensa mkoam ictaye B npasi
fi B eKOHOMINI Tarmil CHOCI6 MOJAArOAH MEOAH, IO 06ifiMas He JHII
GesuocepejHuX iaTepecedTiB, ane posTArae €d HA MHPIL KpyrH
Ao, upaMo He inTepecoBannx. Ce cycHiNbHO-6KOHOMIiY-
auii npuagrn (gemeinwirtschattliches Princip), nps rorpim He

*) Hop. aireparypy, uogasy npm § 24.
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XOZHTH O BijHONIEHE Mi’K MEiJHHKOM a NOMKOJAOBAHHM, aJ1€ 0 PO3-
Ainene Hacuizol IEOAH MiK JAPYrHX, 0 BE CTOATH 31 IKOZOI
B Gesnocepezaniii ssssn. Tyr 3a mEOAYy 0AHOrO BiANOBIZAE ARHIiCH
3BA3OK cycniabHEN; Mm% uleHiB cero 3BAsKy AiNATE cH
IKOAA, HPOTE€ TOBOPHMO TYT Npo po3raag mkoAH (Schadens-
verteilung).

Kinbka npuBaTHEX roCHOZApCTB JAYYATH €A B OAHH EKOHO-
MiyHBil 3BA30K, KOTPHA Mas 3ajjavy, CHIJGHAMH CHJIAMH [0JAr0-
AYBaTH BCl IIEOJH, ARi NPHTOAATH ca X yaeram. Tagmil 3B330K
ckJajae cg 3 MeHmoro aGo 6iaemoro Ymena OAWHHIB, 4 IIKOAA,
3an0AigHA OAHOMY 4YJEHOBH 3BA3KY, PO3AINIGCH BiATAE HA Iimil
3BA30K, T. € MiE BCIX 4YJeHiB, o BCi Pa3OM NOHOCATH IIKOAY
OAHOTO 9YJ€HA.

Posgnapg meoau 6 aouoBHeHeM THX GpakiB, AKi iCTHYIOTH IpH
000BA3KY NOBEPHEHS IKOAH NiCJS NPABHJA NPHYHHOBOCTH. X044
06iK CTPOro-NPHYHHOBOT 3BA3H IOCTABHMO 3BA3b €KOHOMIYHY 400
COLHANBAY, TO BCE-TAEA I'0A1 HOJATOAHTH BCIO MEKOAY MiZK CAMHMH
OZIMHUIANH, TA BEDHHAE Hepas uOTpeda MONYYeHHA CHOIABHHX CHJI
Aad no6opeHa 3HAYHIHIIOI MEOJH.

Jani BHOCHTH cHCTeM pO3KJajy MEKOAH A0 NPABA HOBHIl €6~
MEHT, TaK M0 MOXKHA X0Ya B YaCTHH] NPHMIHATH ce, W0 Kaxe
Mataja: ,Koxaa mroza Bce menme zilimae, Ko.Ju ii posaiaumo
H4 RiZBPEOX, a Bai0inpme Bpamae, AR MYCHTH 11 HOHOCHTH JHII
oAHa ocoba“.

Ilpore cuerem poskaajy mKoAH € B GOraThOX NPHIOAax I0-
NPABEOI0 iHAWBIAYaNICTHYHONO CHCTEMY DOBEPHEHS LIKOZAH, TOA0BHO
TaM, A€ 3aAnd UPHOAAKY HeMa ocolm, 000BABAHOI [0 3BOPOTY.
IIpaBuno posknajay meojm He 3Bae mapemii ,casum sentit domi-
nus®, Ta yxuage ii BacHifKH ANd uJeHIB 3BASKY.

II. Hacysae ca nmTade, B AKHX OPABHHX BiJjHOLIEHAX €O-
Bepmae €A pO3EJaj LEOAH, H AK IepeBOAWTH €A iioro in con-
creto ?

HalipasxaifimayM UPABHEM iHCTHTYTOM, Ze PO3EJIAJ MKOAH
BiArpuBae 3aMiTey poawo, 6 y6esneuene. llposigua igea yoes-
OeYeHs CHOYHBAE HA PO3KJAAAl IIEOAH OJHOLO YJeHA 3BA3RY Wik
BCIX uwieHiB; yGesneueHe Mae sajavy, posAiAuTd TArap 3auoAifHOI
IKO/AH HA YIeHIB JOTHYHOrO 36IPHOrO 3BA3KY, WO6H THM YHHOM
NOOAHHOKI UPHBATHI TrOCHOZAPCTBA CHACTH Bijj BEJIHKHX CTpAT.
Véeauneuene yxunage (e3cHABHICTH OAHHHII i HEMOMKHICTH NOHOMIEHS
He[epe/BU/IKeHNX,, 3BHYAHHO NPANAKOBHX, eKOHOMIYHHAX CTPAT, Ta
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yepea croJykKy OiABIIOr0 YHCIA iHTEPECOBAHHX B OJHH EKOHOMid-
HHH 3BA30K, 7l0fla€ CHJH, IO BCHie Jerme mo0oporn 3anojidHi
WEOAH, AcCeRypanmiiHnil 3BA30K NOBCTAE 4Yepes Te, W0 NPHCTYNAE
70 HBHOro GinpINe YHCAO0 9YIeHiB, AKi y0esneuyioTs ¢f Bijl NeBHOIO
po/ia MpUrof, np. Bijf OrHEA, rpagy, Ha cayuall Heayrh, KalinTea, He-
MOYH, CTAPOCTH, CMEPTH i T. ., H KOJH OJHH 3 WIEHIB IOHECE TAKY
MKEOLY, posEnafae cd ii misk Beix uneniB. Ce gie ca B pgBogREH
enoci6 : a6o Big mMKOAH A0 IKOAH, 3HAYATH, POSKIAJ HACTYNAE
JHUI OPHHATIZHO, AK OAHH 3 acekypoBammnx momic de facto mroxy
a00 Ha eayyall eBeHTYanbHOTO pO3KJAAY NJAATATH UIeHN Iepiio-
AHYHO ARich c¢ymu (npemil), IO CTAHOBAATH ®OHJ Ba HOKPHTE OY-
Ay4daxX MK DOO/IHHORAX YIEHIB.

Posknap meoan HacTynae Tago: y BeiX THX BHNAJRAX, Ae
AepmaBa, Kpal ado rpomanga 060BA3ye CA NOKPHBATH 4ysKi
mroA#, 60 TOAI ceil 060BA30K IEPEXORUTH HOPOrNI0 0T O ZaTKo-
BaHA HA MHEPII KPYrH HaceaeHd.

Haigaskniiimi mig Tem sraafzom ¢ ABa IHCTHTYTH, IO B Iy-
61u4HIM SKETH BiArPHBAIOTH 3aMIiTHY pOJNI, a TO: O[BiYaJBHiCTH
fiepsKaBH 33 NPOBHEH CBOIX YPAXHHEIB i 000BI30K 3BOPOTY MIKONH
HEBHHHO 3aCy/sKeHNM Ha Kapy. B 000X cayuasx sanmoaifHa mKroja
He THIIA6Ch OPH MOIKOAOBaHIM, Ta He 3Beprae Ii Toii, wo 11 Ha-
Hie, aze 000BA30K MOJArOXH IIKOXH MEPEX0IUTH HA JAEpIKABY, KOTPA
posknazae ii Biarak Ha Hacenmene. B mepmim cayyao 060BA30K
Aep:kaBu PiBHOGIKHHI 8 060BABKOM NPOBRHRBIIOLO YPSAHUEA, aje
B JIpyTiM cayuar 060BABOK J[EPIKABH CAMOCTIHHEN, 0 CKiABEO HE
3axopuTh i Tyr mpoBmma ypaammkis. IIpo oasivazsmicTs 3a mpo-
BHHH YPAJHHKIB 3rajlyBaHo yzxe mopucume (§ 59 I1 9), a o6oBsasok
A€PiKaBu 10 MOBEPHEHS INKOAW HEBHHHO 3aCy/JKeHHM HOPMY6 3aK.
3 16. mapra 1892 4. 64 B. 3. z. O6a uurans HaNEXKATH BOPOYIM
70 TpaBa JEPIKABHOFO.

§ 61.

Bumip wkogu™).

I. B Teopni noBerognOro np. BOA0AIE NPABHJIO, [0 NPEAMETOM
HONArOAH IIKOAH & pikHEANA MK ZIHCHAM CTAHOM MAGTKOBHM

#) I'm. Cod. Ther. IIL 1. n. 109; 17. n. 190—206; 21. n. 41—246;
Horten III 18. §§ 56—62; 22. §§ 23, 29, 35—71, 73, 89—121; Martini, IL
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MOMKOZ0BAHOT0, AKHH € HACAIZKOM IUKO/H, a IMOBIpHEM CTAHOM
MAaE€TEOBHM, AEMii-6m 6yB, KonH-6 He Oyno mKojH. #lepera pHM-
CEOTO Dp. HasmpawTh cio pimennie id quod interest. Ono obiiimae
BCe He JHLl Gesmoceperny Brpary (damnum emergens), ane Ta-
RO cTpavenuii smer (lucrum cessans),

Ane cporoZHI ce TPABHJIO He DOKE BiANOBIZATH y BCiX BH-
naJKaX, KOJAW 3BAXKHMO, IO HOBITHI 3akoHOZarcTBa MOGiY mOBEp-
HEeHd INKOJH 3HAIOTH TAKOK pO3KIAJ INKOAH, M00IY IOJAarofH
IKOZH 3aJ])d NPOBWHH, 3HAIOTH TAROMK 00raTo eaydais H0aaroju
MEOAH 0e3 NpOBHHI.

Jlani OpOTHB BAraJbHOTO NPABHAX, W0 32 KOXKAY HKOAY
rpeba ssepuyTn id quod interest, npomaBag0TE eKoHOMIUHI BrAALH :
id quod interest mae Ha ouil TiABKE DOMEKOZOBAHOIO, i TOMY JKa-
JlaHE TAKe MOrJ0-0 Hepas HeBHHHOTO, 60 MAaJX0 BHHHOI'O WIKiJHHEA
NpPHBECTH HECOPABEJTHBO /0 eKOHOMiYHOI 3armGend. A B'Kex Ha-
BiTh 3 OIMAAY Ha €aMOT0 HOMIKOJAOBAHOTO XOAWTH TOJOBHO O Ce,
a0l B mepmiii XBHIH, T. € ceiiuac BigBepHyTH (eamoce-
peAHi BaCTIAKE MWKOAM; TA BTPATH NOCEpPEejHHX KOPH-
cruii (Vorteilsentginge) if esenryansui 3ncku (Gewinne) croars
Aomepsa Ha ApyriM nuaHi, ff HEe DOXKYTH CTAHOBHTH 34raJbHOTO
eyberpary no samipy meoxn. Tomy ronoBey mnins monaroin mWEOZH
OCATHEMO BiKe dYepes Te, 10 JRAJATH MeMO MoBepHeHd (esnoce-

13. §§ 9, 1219, 34—45; 14. §§ 18, 19; Taa. wnm 3. 1L §§ 419, 425, 428
444—449, 4564, 455 ; Prot. Il. er. 193—199, 441, 577.

Hop. Zeiller, Comm. III cr.756—768; Nippel, Erl. VIIL er. 181—212;
Winiwarter, Birg. R. IV. er. 582—593; Ellinger, Handbuch er. 605—608
Unger, System I. er. 374—378, 507 np. 11; 571 mp. 15; IL er. 230 up. 8’
237 np. 1; 242 up. 22, 23; 364 np. 16; 535 np, 9, 10; Stubenrauch, Comm;
1L, er. 646—679; Kirchstetter, Comm. er. 639—643, 633—656; Schiffner,
Lehrb. § 133; Burckhard, System IL er. 266—271; Kraingz, System I. er.
384—388; 1L er. 307—322; HasenGhrl, Obl. R. L er. 267—269, 271, 272,
283—290; II. er. 164—167; Till, Prawo pryw. IIL er. 216, 217; IV. er. 379
—392; Oronoscruii, Cacren II. er. 33—45; Schuster v. Bonnott, Grund-
riss, er. 34, 35.

Bpemri: Plaff, Gutachten er. 11—23, 89—118; Replik, er. 654—700;
Strohal, Gutachien, er. 24—29; Mages, B Ger. Ztg 1880. Nr. 47; Krasno-
polski B Krit. Vierteljahresschr. XXII. er. 506 i a.; Benedikt, Der Antrag:
auf Reform des Schadenrechts bei Ehrenbeleidigungen (1884); Unger
B Griinhuta Zeitschr. VIIL er. 209 i p.; Degenkolb, Der specifische In-
halt des Schadenersatzes, 8 Arch. f. d. civ. Prax. LXXVL c¢r. 1-88; Unger,
Handeln anf eigene Gefahr, er. 2 np. 2; wosa Mosaroga wgogs er. 92—102.

Axerp, nparo ofaitanmiine, 54
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peanol Brpara (damnum emergens), 06es oOraAAy Ha CTpadYenHit
sper (lucrum cessans), xi6a mo cepej AaHHX 0GCTABHH yCd IK0OAA
obmeskye ca a0 luecrum cessans. Crpavennii 3HCKE BHXOAHTH yiKe
mo3a 06eM MEOAH B TiCHIHWIM pPo3yMimi, 60 Mism MEKOA0K a 3H-
CEOM 3aXO0/JHNTh B €KOHOMIIi OCHOBHA PiXKHEIIA, TAK IO caMi €K o-
HOMiYHI NPpHYHHH HE MOMKYTh Hpo cebe Aaru MiZCTABH [0
3BOPOTY CTPAYEHOTO BHCKY, TiJBKA MycATh ieTHYBATH OKpeMi
NpaBHI NPHYNHHE, 3aj1d AKNX NOJArOAa IIKOAH Mae obGifimarn
in conereto kpim damnum emergens Tarox lucrum cessans.

Takoo npuyunO0 Mo:ke GyTH TIZBEH O OBHHA IIKiJHBEA,
— 00 ROkJa OpoBHHA MicTHTH B 061 KapHEIl YHHHHE, ARHH TYT
JAeXNTh AK pas y TiM, n0 UPOBHHHBIIRI 3Beprae He amml dam-
num emergens, ajae i lucrum cessans. AJe He npH Kom:KAill npo-
BHHI 3a3HAYYE NIPAaBO TAK CHJIBHO Ceii YWHHHHE RapHU, Ta NpHBA3YE
000Ba30K N0 EBEHTYAJBHOI'O 3BOPOTY 3SHCKY /0 BHCLIOL CTYNEHH
nposurn. Toay wpnm culpa levis mHema 060BA3Ky 70 3BOPOTY CTpa-
YEHOI'0 BHCEY.

Jle mema skaZHOI NPOBHHH, TAM TAK €KOHOMi4HI OPHYHHH, HAK
cnpaBejanBe (epeskeHs 060CTOPOHHHX IHTEpeeiB BeAATH IIYKATH
1101 MOZATOAH IIKOAH BHKJAKNYHO B damnum emergens. Brimroso.
BHEMArae ofjHak 000pPOT CyCHiJZbHHI BiZ OJZHHMI[I BHCHIO] OFBiYa/b-
HOCTH, TAK W0 B JIeAKHX BANAJAKAX BuUMIp mKoxn obilimae 3aca-
Aspdo damnum emergens i lucrum cessans, — roJl0BHO B THX
caydasx, KoAnm GesmeuHicrs 060pOTY € HaMCHABHIMMHEM MOTOPOM,
ARAH yXnJade BCARI MHIII ekomomiumi srxaau. Ha clii opgBigazns-
HOCTH OCHOBYE €A Hp. TOProBeAbHHH 060pPOT, NpPOTE TOPrLOBEJILHE
OpaBo NPHHAJNO pPHMCEY Tesy opsiuaasHoctd 3a id quod interest
(apr. 283).

II. Aserp. np. Be NPHHAZO PHMCKOrO NpPaBHAA OPO IOBEp-
HeHa eius quod interest, ane croite Ha TiM cTaHOBHCKY, AKE MH
noganu nosucme de lege ferenda.

Tomy uiza pospgska nuravsd, ARa WKOJA Mae GyTH moBep-
HEHA, 3aJeIKATH BiJ| TOr0, YH MiZCTABOI0 WOJArOJAH ITKOAH € LPO-
BHHA, il aail, 4@ ¢4 NpoBHHA Xapakrepmsye ca Ak dolus ado
culpa lata, yn ar culpa levis.

l'onosni npaBuna noparors §§ 1323 i 1324 ru. 3., a paxsme
PO3BEJEHE THX-5KE 710 0COOMUBIIAX CAYYAIB MKOAH CTPIYAEMO B Iab-
wnx §§ 13256—1332 gn. 3.

Banamyrne e tizpkm nepme pevene § 1323 km. 3., 60 BBO-
AUTH A0 epcremMy BAMIpY mEOAR Henorpidny romnaigayuo. Ognave
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1m0 Oausiii pos3Basl MyCHMO HAZ HHEM OpDHHTH [0 AHEBHOr0 MO
PAREY.

§ 1323 pr. vocranosnae: ,Jlna noBepBeHd 3al0AiN0] MIKOAH,
Tpe6a 3BePHYTH BCHO Z0 HEPBICHOrO cTaHy, a0, AK HEMOKJIBBO,
sannaTdaTH onigkoBy Bapriers. Ca Tesa me ropuTh €A TMPOCTO
3 TOMOBHOK IiNuK mosepHeHd mropH, IloBepHene mEoAN HE MOKE
HIEOJM HACTYOHTH dYepes Te, W0 IIKiAHHE upuBepTae nepsicHOii
cTaH nepej IIKO0ZOIO.

Ilepex Beim mo-zo ymoB. Ilp. XTock He BHEOHYE YMOBH
KynHA 9epes Te, L0 HEe NJATATh B 03HAYEHIM wvacl IiHH EKyOHA.
Toal npojamoumii Moxe KaJaTn TiABKH ,/lOKJAAZHOTO“ CIOBHEHH
yMoBH if EpimM cero mosepuen: eBeHTyanpHoi meoam (§ 919 km. 3.).
Coosnens ymoBH :xapae BiH actione ex contractu, aze ce ue € mpo
ce6e skajaHe NOBEpHeHA IIKoAW, 60 mobiu cero icrHye me ocifne
JKaJaHE MOBEpHeHA WIKOJH, Ta ce KaJaHe o0Mexye ¢4 /10 3anIaTH
T0i BapTOCTH, ARy mpejcTaBlde WKoxa (sagna cmismens). — Ko-
JAH-3K OfHAYE YMOBA HE MOKe OyTH CIOBHEHAa, TO HBAJEKATh CA
nosepuere (Iinol) IIKOAH 3aAJAsd HECHOBHEHA — T4 H TYT UpHBEp-
HeHE 7|0 [EPBICHOTO CTAHY NPOCTO HEMOKIHBE, & HABITH 3AKOHHO
nepossonene (§ 919 gm. 3.).

[IMo-70 103aEOHTPAKTOBHX BilHOCHH, TAKe MpHBEEp-
HEeHe 710 mepBicHOro craHy e BmpaBAl in concreto moxkiuBe, ane
0HO He 3MosKe HIKOJH BHDIBHATH IOBHO cel exOHOMiuHOi Hejocraui,
ARA NOBeTajsa Yepes WKoAy'); 60 M. H. yiKe eaMa PiKHBIA 9acy
MYCHTH BCE-TAKu BXOJHTH B DPAXYHORE.

3pemTo10 camo NPOTABCTABACHE IPHBEPHEHA EPBICHOr0 CTAHY
X0 ONiHEOBOI BAPTOCTH BKa3ye HA BHNAJKH, AKI HAII 3aKOH MaB
Ha gaymui. Jle mae OyTH 3BEpHEHHI NEBHHI O03HAYEHNH UpeJMer,
nosAHeR GyTH spepHeHuii in natura, Ta pgomepsa ToAl, KoJAH-6 ce
6y10 HeMo:kIMBE, Tpeba 3BEPHYTH ONIHKOBY BapTiCTh NpexMery.
Opnaue Taruii 060Ba30R exigye a6o ex contractu, ado 3 piuesoro
npasa, TOMY He Nifnajzae Oij NOHATE NMOBEPHEHA IUKOJH.

Tomy 3a Degenkolb-om myenmo crkasard, {0 DOBEpHEHE
IKOAH Ma6 JHI eRKOHOMIiY4HY OYHENHIO BUDIBHAHA BAPTOCTH,
a He UpHBepHeHd HepBicHOTO craHy. Bupasail KOJH NOMKOAOBAHHM

1) IIp. xroch Yepes HeoDepemmicTh 3AWBAE APYIoMy yOpase kapOosernn
KBACOM — Yeilke He MOme SBIILEATA o Biji NOBEPHENA IUKOAM TAM, WO Opmiime
CA yeyHYTH ILAAMH.
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B/I0BOJIA6 €A CAMHM HOPHBEDHEHEM I[EPBICHOIO CTAHy, TO OHO BH-
cTavyae, aje He OpejcTaBiAdech TOJI AK NOBEPHEHE MIKOAH, a HE
3ropa Ha memy uneEThOy. Ilomaroga mrozm Bacrynae Bee nicas
Baprocrd, IIpn MaTepHEANbHEX IMEOAAX CHOBHAE OHA OYHRIUIO
€EBIBAJEHTY, UPH HEMATEPHAJNBHHX YHMAI0 OYHKIHIO
0CO6HETOr0 YZAOBOJAECHA.

III. Ilpuerynaemo BijTar A0 BHMIpY WMIEOAH IPH MaTep H-
ansaHX mrogax. Tyr mycumo BifiuosicTu Ha JBa UATAHA :

1) mo mae Gyrn 3sBepHeHe — Koam damnum emergens, a
koxn id quod interest?

2) nicnAa AKO1 BAPTOCTH MAE CA OLIHWTH, 3rJ. 3Bep-
HYTH IIEOAY ?

Ad 1). a) Koxu mropy mamic Apyrmii 3 npoBuns, To Tpeba
BiZIpisKHATH, YH }Oro momejeHe npexcrasasnaocs ax dolus ado culpa
lata, wn ar culpa levis. Ilpu culpa levis 3geprae Bin Tinpkm dam-
num emergens — i ¢e HABHBAE ¢ 3BHYAWHHM BIiJUIKOJO-
B anem (Schadloshaltung); npu dolus a6o culpa lata sseprae id
quod interest, sgaunts He Amm damnum emergens, axe i lucrum
€essans: HaIla KH. 3, HA3HBAE ¢6 MOBHHUM yZoBoneHnem (volle
Genugthuung). Ce e saraapHe npaBuJO Tax UPH yMOBAaX, SK IpH
N03aKOHTPAKTOBUX BiZlHOCHHAX.

ITpm ymosax tpeba BigpiskanTn ABa poam eius quod. inter-
est: TospTHBHEN iHTepec cnosuens (das positive Erfiil-
lungsinteresse), it neraraBuui inTepec ymosun (das negative
Vertragsinteresse). B neaxmx Bunazgax tpe6a 3BepHYTH NO3HTHB-
BRIl iHTepec CNOBHEH:A, 3HAYHTH BCHO, U0 NaB-0H TOMEKOZOBAHHI,
KoJH-6 ymoBa cnopaBAl Maza yenix, r. ¢ Koau-6 Oyaa cmpasai
CHOBHEHA. B HMBmMAX BEHNajKax B3BepTaE A 3HOBA HETATHBHEA iH-
Tepec yMOBH, C. T. CHO0 IWIKOAY, AKY KOHTPAreHT IOTepIiB uepes
T€, WO YHCAHB HA BAKHICTH YMOBH, Ta BBAKaB 11 34 BAKHO 3a-
Ka09eHy ).

') Ca pimmmnn wae Takom upasruuny criffmicrs. Ilp. mpopaio apyromy
Ab0C, KOTpHil Bijrak Burpas. Aae # npojaB celf Ab0C rTaxom Tperiit 0cobi, # i
ceil awoc mepepas. Yepes e me mMomy fioro mepegaTu ToMy, KOMY A CHEpWy Tpo-
naB. Bim mosueag meme if uikpinye co6i mroxy. Cam B Tim BEmAgRy noseprcnd
mKORA a6 ofiiivaTn mosmTmBHEMI imTepec cmOBHemm, TO Myury HoMy sRepEyTH Ce,
0o gicras-Gu, KOuu-0 s HOMY mepejaB AbOC — BHAYNTH, Mymy iHoMY 3BEpHYTH
BaprieTh Barpanoi, Iuaxme, koxm-6 noBepHene mkoxn obiiiMaxo HeraTWBHEMA -
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6) XTo Mae Apyromy 3BepHYTH UIKOAY, AKY HAHIC MHMOBIZb-
HUM A1IaHEM, BifUOBijae TiABEH 0 BHCOTH Gesnocepejmoi erparn
(damnum emergens). 3a crpadeni speru HeMa TYT OABIYAaJBHOCTH.

B) XT0 9epes y/KHBAHE CBOL0 BIACHOTO NpPaBa Iepecrynae
conusanbal rpanHnni, sageprHeni mpasom (§§ 1305, 364 Eu. 3.)
i 9epes Te HAHOCHTH APYroMy INKOAY, MYCHTh 3BePHYTH 200 TiNBKH
damnum emergens a6o mapite id quod interest, B mipy cero, 4m
MAETKOBI coepH INRIAHARA if TOUIKOZ0BAHOrO € €KOHOMIYHO-DiRHI,
yil HABOAKH IIKOJA BHimJA Bij ocobum afo Biz mpaBEOTO Opramiamy,
M0 NiJ] EKOHOMIYHHM 3TJIAZOM JAaJEeK0 CBJAbHINI BiJ MOMKOA0BA-
noro (ex anal. 3 § 1310 i. f,, 365 ku. 2.). Ilpm T. 3B. crami Ko-
neunoern (Nolstand) obiiimae ozBivansmicrs Tiapkn damnum emer-
gens, 9K NpPH MHMOBIJBHIM ZA1JaHIO.

r) Ilpu umero-mpumazrosifi meoxal mo mmenn § 1311 rm. 3.
moze Oyru Oecifa Tiapka o damnum emergens, Hikoam o lucrum
cessans.

1) B obxaern imeraryty yOesneueHsa (3 BHIMEOM MOPCKOIO
ybesneyeH:a, [0 CAYIKHTH I'0JOBHO TOPTOBEABHHM iHTEpecam) obifi-
Mae mojaroja meozd rTinsku damnum emergens, Ce 30Beim exomxe
3 cyruio ybesneueHs AR 3BasRy meGesmeunoctai (Gefahrengemein-
schaft), 60 komToM 3BA3KY TOAI HOKPHBATH €BEHTYaJbHI 3HCKH
yjeHiB. Jlo Takoi S/BHIKEHOI OJBIYANBHOCTH JOTHYHOIO 3BIZRY
Tpeda-6u 0CIOHOI YMOBH.

[Ipn yobesneuyenw KuTA ACEKypalHiiHA CyMa HE € HIYHM HH-
IAM, AR cEpucraxaizoBasum damnum emergens, 0o 70THYHE TO-
CHOZAPCTBO OZEP:Kyé Yepes BHIAATY .ACEKYPALHHHOI CYMH JHII
TaKy KBOTYy, AKa Ha Hijcrasi monmepeimnoro ofuymenena Gyna morpi-
0HA A NOKPHTA HAKIAJLY MaeTEOBOro'). Aze 3aejH0 Yy BCIX HH-
IWHX eaydadax 0co60BOro ybesueuend, iMEHHO: HA CAy9aii HEJAYIH,
NpurojH, HeMOYH # CTAPOCTH, BHNJIAYY6 acekypanua Jem damnum
emergens, Ta Hi40 He 3MiHA€ €A uepe3 Te, INO HEPA3 LOBOPHTH CH
TyT IO 3BOPOT YTPaTH 3api6ky, (o BeCe-TakH JaJexo Bij Toro,
adu 3rajlasmit 3BOPOT TOKDPHBAB IOBHHH MOMKJIHBUN 3ap00OE Ha

Tepec yMOBM, TO f MyciB-6m SBepHYTH AMII Ce, (0 BiH CTPATHB TOMY, MO CHYCTAR
¢A Ha BamBiCTh YMOBM, 10 HE RBBAMKAB Ve 88 WOTPifHe, RKYUHUTH HHIIAR Ik0C
TOTO CAMOTO DOfA, — SHAYATh MYy SEEPHYTH RYPCOBY BApTiCTh XbOCY.

') Acerypaumiiza cymMa BUpIEHYE Tyr TOTY INKORy, ARy waia-6m 3aGesme-
yena ocoba, woau-6 tpeba Oyao 8spobmTu HakIaj MASGTKOEMA B BHCOTI acerypa-
LuAHOT cymm.
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byayde, a paini BuOIaTa JAOTHYHOI cymH ado penTH He obiimae
HIKOZIH EBeHTYaJBHAX 3HCKiB'). —

Ad 2). Hacysae c¢a nuTane, AKHM CHOCOOOM 00YHCAWE €
desnocepeana erpara (damnum emergens), i AK YHCAHTH ¢ CTpPA-
vennii suck (lucrum cessans).

[lo-z0 mMaeTROBOI MKOXH 3aliMal0Th ca cum nuntaneM §§ 1331,
1332 gn. sarg. fr gorasas P faff, rparryrors c¢i moeramosm mpo
ooem mroan (Unfang des Schadens), aka mae 6yTH npepmerom
3BOPOTY.

Damnum emergens 00YHCIIO6CH Hic/A TAKEX MPABHIA:

a) flg mgoAy mpesmHHB JApyrmi, TO Tpeba BipIKAHTH, 4
no ioro eroponi zaxoaurs dolus aéo culpa lata, um culpa levis.
IIpn culpa levis ofuncaioe ca GesmocepeAry crpaty micas o006 6 K-
TuBHOI c¢. T. 3Buuainoi saprocrn (ordentlicher Wert,
§ 305 ku. 3.), a npu dolus a6o culpa lata miecxa cy6erRTHBHOT,
T. ¢ Haua3BuualiHol Baprocru (ausserordentlicher Wert,
§ 305), Ta koxu 3axopuTs ocobampmuii dolus mMKiAHUEA, BHAYHTS,
KOJH JI0NYCTHB ¢d KAPHOrO 3J0YHHY Ii 4Yepes Te HAHIC APyromy
MEOAY, 260 KON AINAB 3 TAKHX MOTHBIB, 4K caMoBoJA 460 37106HA
paaiers (Mutwillen und Schadenfreude), moén apyromy sno6uo
AOWIKYJIHTH, — TO MYCHTh 3BEPHYTH BapTicTh 0COGAHBIIOT O
ynogo6ansa (Wert der besonderen Vorliebe, Affectionswert :
§ 305).

Tar o6ekTHBHA, AK CyOEKTHBHA BApTiCTh AINATH CA HA Bap-
riecre roprosy (Kaufwert)?), npogaxuy (Verkaufswert)?),
noxopoBy (Ertragswert)®), # mHmy MaeTEOBY Bapricﬂ;
(Vermogenswert) ) — Tomy BapEHAE NATAHE, Nicad AK0I BAPTOCTH
Hacrymae in coner. sgopor mroan? Ilpo nurame, yu BHMID MEOAH
obiiinac Bapriers TOProBy aGo NPOAAsKHY, ACX0A0BY a00 MAETKOBY,

) Hirge mesa TyT Oecifu PO HATOPORY CTPAYEHOrO BHCKY, HA LI0 BRaBY-
10Th ¢i MpaBRi HOpMH, RKOTpl BAMIipAIOTH PenTy He H& MifcTaBi NOBHOTO [EHHOTO
3apilry, age oOGHAAYIOTh PEHTY B HEBHIM HpPOIEHTOBIM BifHONMIEHIO X0 3BHYailnoro

¥y y P P!
3apiOry.

%) Ce Bapricrh, norpidosa o0 sakymsa aGo maldyTa pium.

%) Bapwiers piunii, npmsHEAYeHnX roCHOjAapeM HA NpPOJa.

) lapriers piumii, npusHavenux JaBaTH AKMiCH JOXIX B rOCHOZBPCTEI.

°) Bapriers piunii, npmsnaveEdX Jo NiggepmyBans panfioma’isHOl rocuo-
AapEm.
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pilIAOTH €KOHOMiYHi BiHOCHHH MOIIKOJOBAHOTO IPH Y3TJAAZHEHIO
iioro cyGeRTHBHOIrO NpH3HAYeHA').

6) Ilpnm mroAl, BUEJIHEAHIH MEMOBIIBHEM AJJAHEM JAPYroro,
YHCTHM NPHIAAKOM a0 HepecTyNJeHEM NPABHAX I'PAHHIB, 3aYep-
KHEHHX YIKHBAHIO BJACHOro npasa, ofuncaioe ed damnum emer-
gens Bee miead oGekTHBHOI BaprocTH (TOprosoi ado mpo-
Aa3XHOI, Z0X0Z0BOI 460 MAGTKOBOI).

B) B niniii o6nacru imeruryry yGesmeuews Boaoxie o6 e E-
THBHA BapTicTh, — Ta B Mipy [AOTHYHOI YMOBH, TOPrOBEIb-
HOTO 3BHYAI0, 260 BOMI IOmMKOJOBAHOTO BHCTYHAE OHA AK BApPTICTH
TOprosa alo upoxaskHa, A0X0/0Ba al0 MAETKOBA. —

Binpmi TpyjHOCTH BUPHHAIOTH UPH BEMIPI €TPAYEHOTI O
aucky (lucrum cessans). Tyr pimae Bce 6iapma ato Menma inmo-
BIpHICTH ; 70 IPAMOI MEBHOCTH oAl 3MaraT, 60 i1 HE MO HiKOIH
pocarayra. Cama imoBipHicT Mae piskHI eTymeHi: wWo6H wajzaTh
CTPAYeHOr0 B3HCKY, MYCiZO COBEPUINTH €A R NpHYHHOBIH uepsi
X09-61 ofiHO ycniBe, afo EiaBEa YCaAiBiB, NOTPiGHHX 70 Habyrs
IIEBHOI0 3HCRY, aJe BCe-TaKH HE BCI ycniBdA, 60 Topi suck 6ys-0m
ye fe®iniTHBHO HadyTHil, npoTe He HpejcraBasB-0H ¢4 gE lucrum
cessans, rinpku sg damnum emergens. Bucora imoBipHOCTH 03HA-
gyech miead uHeaa # CHAH BiKe CHOBHEHHWX yeniBiB (B wepsi npu-
YHHOBII), B NPHPIBHAHIO 710 YHCJA i BHYTPIMIHOI CHJIH 1@ SAHLIHEX,
T. €. HEJONOBHEHBX (Ta vepe3 WKOAY 3'ynuHeHnx) yexaisis. Ilpu
03HAYEHIO iMOBIPHOCTH He MOK 3a0yTH TAKOK HA BHCOTY €BEH-
TyaJbHHX 3HCKIB, Ta DU HEBMIIH CTYIeHH IMOBIpHOCTH HiJJIAralTh
BUCIII 3HCKH 3HAYRINNIONY O6MexkeHIO. 3HCEH, 3a AKAMH OPOMAa-
BIAE TINBKH JysKe Jalerka iMOBipHiCTH, OOBHHHI OyTH TaKOK
B UeBHiH mipi ysrisjHeHi, X094 iX (3HAYEHE UOJyYeHE 3 BETUREMH
TPYAHOCTAMH,

Cupaseznusuii BEMIp CTPAY€HOrO SHCKY NPEACTABILE CA OTHKE
B CyTH piYB AK BeABMH TPYAHHH PAXyHOK iMOBIDHOCTH; TOYHICTH
TYT HeAOCTHXKHMA, — HPOTe BCAKI MareMaTHUHI, 3 060POTOM CY-
CIIZIBHAM 3TifiHI yJeKmIeHs, 3aKOHEI Takcu a6o 3aKOHHI YHpOMmEensa
LII0r0 paxyHKOBOr0 CHCTEMY MAKOTh BEIHKY UPAKTHYHY BAPTiCIh,

!) Tar-ro piu, AKy rOCHOZADP UPHSHAYME 70 BIACHOTO YEHTKY, Oyne ninnTa
¢ micHs TOPTOBOT BAPTOCTH; LIKOAA, ARKA BifHOCHTH e [0 TOBapy TOPTOBEABHOTO,
BEMIDNTL CH micId mpOjamHOY BAPTOCTH; piY, IO NaJa CIyRATH yhpapaTelesn
TOCTORAPCTEA NAA ROXOAY, BBEPTAE CHl MicAA AOXOR0BOI BAPTOCTA; a Bpemri B yCix
WHIEX BANAARAX pilmae MAETKOBA BapTieTs B TicEiMmin posywino,
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60 OpEYHEAIOTE €A O TEBHONO a CKOPOro BHMIpY CcOpaBejm-
BOCTH.

Tare yupoujeHe Crpiuasyo B saransuiii nocrasosi § 1293
EH. 8ak. i. [. Mosxna srajaTH TiAbEH UOBEPHEHA TAKOr0 3SHCRY,
,AKOr0 MO HAagiaTH cd Opu 3pHYaiiHiM obopori enpas® (nach
dem gewdohnlichen Laufe der Dinge). 3 moro eaigye pazpuie, umo
JHII TAKBI 3ECK [oKe OYyTH IPEAMCTOM 3BOPOTY, U0 cepej AaHux
oberasuH, 3 OIAJAY HAa 8po0JaeHl UIArOTOBJIEHHA, MaB BHIVIAJH HA
yeuix, ra 4epes HaHeceHy IIROAY Bifnas'),

IV. Ilo-10 HeMaTepHAAbHOI IMEOZH, TO MOKE OHA
MATH TAKOMK IEBHI MAGTROBI HACHIAKH, U0 HifAAraloTh THM CaMEM
IPABHAM [OCTAHOBAM, K MAGTKOBI INKOJH.

Arne macysae ©f UHTAHE, Y HEMATEPH:JABHA WIKOJAA MOXKe
MATH ODOBEPX CElO0 HHLI NPaBHI HACIIJAKH, 3HAYHTH, YU 3 He-
MATepUANBHOI WEKOAN CAIAYe Koam oboBasox momarogn 6es obme-
sKeHs Ha MaeTkoBi macaijrd, Ce murane B HayuUi aBerp. Hp. A0BOAT
cnipue, — a’ze KOJAW aBCTp. UP. NPH3HAE B3arani 1mofiy MaeTKOBOI
IIKOAH TAKOK HeMATEPHANBHY HIKOAY, TO yKe caMa KOHCERBEHIHA
HARA3Y6, 06K iCTHYBAJH 0CI6HI CI0CO6H 1I0MAro 1y HEMaTepPHATbHOL
MEO/H.

Ilpasuno ssyunts: ,XT0 HAPYLIMB HAPOYHO 4y’Ki HEMATEPH-
A2B6HI J00pa. € 000BA3aBMil 710 YXHJIEHA CEro HapylleHsd, 0 T.3B.
,BaHecens manmecenoi o6mau“ (Tilgung der verursachten
Beleidigung). 3akom 3aumenie TaKe 3HECEHE HAHECEHOI OGHAH
B § 1323 EH. 3. BUpasHo A0 NoBHOTrOo yjpoBoxens (volle Ge-
nugthuung) noéiu damnum emergens i lucrum cessans. I[lanyroua
reopus 3 Unger-om Ha 4oai ycysae ceit ueaop 3 § 1323 kn. 3.
i raszKe, 10 BiH He 03HAYYE HIYOUO MHOIOrO, HAK 3BHYANHBY 0/Bi-
yansniers 3a id quod interest, or:ke za dammum emergens i lucrum
cessans. Aze surasa Pfaff, mo ca reopma mepipsa i Hecx0kKa
3 Hamipams Hamwx Kopueiraropis. CioBa, BHCKA3aHOrO B 3aKOHI,
He MO (e3 NpHYHHH CYEPKYBATH, TAM Oiablie, IO OHO HA CiM
MiCI{H Mae K Pas UPHBHAYEHE, YCTAHOBHTH OJBiYaJBHICTH 3& HE-

1) [p. siparess mMag NpaBo A0 NeBHWX piumif, Akl HoMy KOBWHME HpUpIK,
T4 3 Oraspgy ua ce naitimos yme pyme jo6poro mynms, mo 8a ci piun 3000BA3AB
e JaTH BHCORY NIHY; KON OJHAK {OBMHME CHX pPiunii He JOCTARME HA YAC, CTPATHB
RipATEIH CCro Kynud, OpOTe MyeaTh (oMY JROBERWE Cepef fjanux o0craBEH SBEp-
AYTH TAROK EBEHTYAJBHY HAABMEKY, ARy Mir Bif RyOna OfepmaTd, age § BUHM
HOBEHURA e OfepmaB,
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MATEPHANBHI IKOAU Yepe3 BilUOBIHY CATHC®AKIHIO 33 HAHECEHY
00H7ly, 3a HApyNIEHE HEeMATEpHANBHAX Aidp yoxaosika. Croso ,Be-
leidigung“ Brasye opuak Bmpasmo Ha 3amii Hamip (dolus) roro,
XTO HApyIIHB HeMarTepusaibHi Aodpa apyroro'). llpore yuants cupa-
sepauso Pfaff, mo ,snecens wameceHoi o6mam“ no mmcan § 1323
EH. 3. MOJKHA SKAJaTH JHII TOAI, KOJMH HEMATEPHANbHA IIKOAA MA6
nigeraBy B 37im mamipi (dolus) BEHHOBHHEA.

Axne mo pas crano cg, HE MOXKC yiKe HCPEMiHHTHCH, UPOTE
TAKE BHECEHE HAHECEHOI OOHAH [MOJATAE TOIOBHO y rim, mo mo-
INROZ0BAHAH MYCHTH OZEp:KATH AKYCh CATHCOAKIMHUI0O 3a HA-
pylieHe ¢BOro HeMaTepuaabHOro gobpa. llp. opu o6ual geern
~— BIAKJHE B NE€BHIll ©0pMi, IpH YWKOAKEHI0O TiIa — HAIOPOAA
sa 0inb, NpH 3BeJICHI0 KIHKH — HATOPOA4 33 6e34ecTdb ii HAHECEHY,
M P B

Tomy mo-z0 1n07AroAH HeMATEPHANBHOI IWIKOJH € TAKE 3a-
raJbHe [paBHJI0: nepes BCIM MycaTh GYyTH NOJArOAKeEHI eBeHTY-
albHi MAG6TKOBI WaCAIAKH HeMATepHAABHOI IIROAH Nicad THX 3a-
raJbHUX UPaBHA. 4Kl iCTHYIOTH m[0-40 MAETKOBOI MEKOAH B3aranai, —
axe kpim cero, Komu saxozurs dolus 3i eTOpOHH TOro, WO HaHIC
IIKOZY, MyCHTb A4TH UOMKOAOBAHOMY BIiANOBIAHY CATHCPAKIHIO
JiA 3BECeHs HAHECeHoi odmzm.

Bixgrar o6rosoproe sakonm B §§ 1325—1330 sasmiiimi poau
HEMATEPHANBHOI IKOAH, ii B CHX NOCTAHOBAX ab0 CTBEPAKYE 3a-
ransei npasuia, a6o nizsucmae oxsivadsmiers. Tyt HazemuThH:

1) Tinecune ymrozgsxene (Korperverletzung, §§ 1325—
1327 gn. 3.) %). Ilps TizecHiM yIMIKOAKEHI He BiApiKHAE 3aKOH
crynesiB UPOBHHM, i BAMipHE WIKOAY UicAd 3arajJbHEX UPABHJ,
ane 6es orasay Ha ce, YA YIIKOAKEHE Tila HACTynmnJao depes do-
lus, culpa lata, yn culpa levis. 3a romay npoBsEy Mome KajpaTh
HOIIKOZOBAHRI MOBHOrO YZOBOJNEHA, 3HAYHTH: damnum emergens,
T. €. 3BOPOTY KOWITiB A19eHA i 3BOPOTY TOro OyAyd4oro 3sapibry,
AKRH TPATHTH HACAIAKOM uaCTEOBOI a(0 MITEOBHTO! HE3JaTHOCTH
Ao 8apibry, — aani lucrum cessans, T. 6. 3BOPOTY TOI'0 3HCRY,
Aknil Mir BiH cepej AaHuxX o6cTaBEH 3pO0HTH, — a BpewTi T. 3B,

') Hema o6upm Ges szoro mawipy.

%) Jlo nOHATA TileCHOTO YIURKOAEeH# He Tpela TYT BUMOT BICUMHY micAs
sagona ®apHoro (§§ 152 #f ), a’ze Bmeradas Take BHiMIHE YMIZOAMEHE, L0 BURKAH-
Kalo negyry a0 Bsaradl HApYMIeHE BIOPOBAH.

Azorp. npaso obaiiamwiixe. 55
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3HECEH] HAHECEHO1 O0HAHM, W0 BHCTYHAE TYT y HOPMi 000BA3KY 10
Haroponau 3a 6ixas (Schmerzensgeld).

Haropozga sa Ginp, ce caTHeoarnus sa uoneceHi 6oai — Tomy
#e tpeba, abE nUmMEOAZOBAHMIT yskHBAB AlKapcroi nosoun. Co Ha-
I'OPOAy BUMIpAE cyAus micad CBOOIZHOTO OCYAMKEeHs JaHuX 00¢TaBHH,
Ti moke mxapaTh JnIm eaM TOWKOZOBAHME; NPOTE KOIM BiH cam
HE [I0CTABHB B CYAl Cero skajansd, HE MOKE 0HO OepeiTH Ha Horo
cnazrosmuis. Haropoga sa 6ixb e B3araai npaBom, 3BA3aHUM 3 0€O-
6010 (hochstpersonliches Recht, § 918 gn. 3.). — :

Koan uepes ymkop:kens TilecHe HACTYNHJO0 3 OPH/AKEHE TiJa
(Verunstaltung), To Bummmii mycars nomkopoBarOTO HArOPOAHTH,
AK Yepea Te UPONaam HOr0 BHMIAAH Ha JiNIIE CTAHOBACKO, 260
B3arai Ha JAiNIy MaTepusabuy cyAs6y (up. BTpara kKpacs y :KiugH,
a 3 THM [OripIDeHE BHIAAJIB Ha Jo6pe OfpYysKeHs).

Bpemri koau HacaiAKOM TYIECHOTO YIIKOZKEHS Gyaa eveprs,
TO UPOBHHHBIIWIl MYCHTH 3BEPRYTH IIONepeJ ycero Bel KOWITH, ARi
3 TOro moperanu (B NEpmIOMY pAAI KOUITH MOXOPOHY), Kpim cero
BIOBI i ZITAM TOMEPIIOro 3BEPHYTH B3araji Ce, W10 CTPATHIA ue-
pes cmeprThb 40J0BiKa 3ra. 6arpka. Hasits tperi ocobw, mo uepes
cMepTh AKOrOCh 40JOBIKA BTPATHIW NEeBHI A0X0AH, a00 KOIH Yepes
Te Bijuanza Ans BEX Ha Gyayse HaZid ROXOXIB, MOKYTH Big yGiiinsa
SKAJATH 3BOPOTY LIKOAH.

fAg opa rinecmax ymkojskeHaX Bsara’di, Tag iTyT 060BA3OK
UOBEDHEHH NIKOJH He 3aJeXKUTh Bijl CTYyNEHH HPOBHUH.

Ociéni mocraHvBR 1PO OABIYANBHICTH 3€MI3HHNI 3a TidecHi
YWIRoAkend ¥ yb6ilicTBa crpivaemo B 3akoHl 3 5. mapra 1569
u. 27 B. s, 1. Bel seaisnuui nigupuemcrsa BifuoBigaoTh 3a TiTeCHi
YUWKOAKEHA HACNIAKOM NEBHOI MOATl B 3exi3HRYiM pyXy, 3HAYATH,
MyeaTh 3BEDHYTH WEKOAY, AKY XT0 HeOyab NOHiC mHa Tial yepes
BHYTpilmEYy npmrosy o6oporosy (innerer Betriebsunfall). Oasiuans-
HiCTh CArae a;m A0 Vis major; 3PEINTOI0 OHA Bifnagae, HAROIN
UiANPHEMETBO 3MOKe ZOKABATH, 10 IIKOAA HACTYNHJA 3 HPOBHHH
CaMOro IOIWKOZAOBAHOrO, 460 3 NpoBWHH Tperoi 0coldH, 10 HE HA-
JeRHATH 70 3€M13HHYOr0 nepcoHany. IloBepHEHe MKOAH HACTyNae
BOPOYIM MiC/AS UPABHN TiZNECHOTO YIIROJAMKEHH,

3a ymkoxsxena Tizecui ii yomTa senisHMYHX ypPAAHHKIB, 10-
MiYHHKIB, pobiTHERIB i 7. 7. BignoBigae sarimag acerypanaiHni
(Unfallsversicherungs - Anstalt) nieas apr. 7. sak. 3 20. aunns
1894, 4, 168 B. 3. a.
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Bsarani — sk 3maemMo — KoMKAe 060pOTOBE NiANPHEMCTRO
BIZANOBiZA€ 38 NPHTOAM, MO JAYY4AlOTH CA 3AHATHM CHIAM PobyunM
B 06emi mignpmémera, ysxke mno muean § 1311 km. s, aze uepes
iHcTATYT yGesneuena mepelimoB ceii 060BA30E Ha aceRypaumiimi
BAKJaJ\H, KOTPHX GOHAH CETAJAIOTH €A TONOBHO 3 THX IPOMIHI,
Akl mwrarars eami mignpmemui. Taki acexypanui na cayvaii npu-
roAin € 1o Kpaifuili mipi me yGesmewenmem poGiTHuRiB, aze yGeane-
YEHEM CAMHX NiAUPHEMIIB, KOTPi MAaTh HpaBHHI 060BAZOR 70
HOJATOAH THX MK, WO AyYal0Th ¢ B ofeary migupueMersa ix
pobiteukam, wavansHugam i 1. 2. Oum y6esueuyrors s Ha eayuali,
KONH OyAyTh MYCiAH CUOBHHTH ceii 060BH30K CYUPOTHB CBOiX po-
GirHukiB!).

2) Xro apyroro HapouyHO i 6e3UpaBHO NO30ABHB CB O-
Goan yepes HacuibHe abo uigerymee yseziens, GeanpasHe apeli-
ToBaHe, a00 salpaHe B NPHBATHY HEBOJW if T. 1., MyCHTh 3a ce
BizmoBigaTH. ;

lipusarso-upassa oasivaneuicrs 06iiimae 0608430K HOBEpHEHs:
MATEPHANbHOI WIKOAM, ARA BRAmAA 3 Taroro uoseiens (damnum
emergens i lucrum cessans), — a kpiMm cero uo;zarofy Hemare-
PuANBHO] IWIKOAH, T. 6 3HECEHE BaHECeHoi obuiu uo mueau § 1323
i. I. Ce moasarae s Tim, W0 NPOBHHHBIIEI MyCATH LUEPEj BCiM npH-
BEDHYTH UOIIKOJOBAHOMY CBOGOAY, a Jajl il TyT HAJEKHATH €5
HOMIKOJOBAHOMY HK4Ch CATHCOARIHA, KOTPOI 6aH3IIE O3HAYCHE
UOBHHHO 3alexaru Bij ysmasa cypwi?). Ilpaso a0 carmcoarmni
& unero ocobnere (§ 918 ru. 3.).

lloaioui npasni macmigkm mae nosbaBaeHe cBOGOAH APYrOro,
HaKoJH onupae cd Ha culpa lata — aze B Tim Buuagry sig-
najae caTHCPAKIHA 3& Hapymens csoboxu. Bpemrri upm culpa
levis moske 6yrn Gecipa mizekm npo damnum emergens.

3) 3a mapymene yecrn (iniuria) animo iniuriandi ssep-
Ta6 CH TAKOK B NepIIOMY PAAI MaeTKOBY IDROAY, H T0: damnum
emergens i lucrum cessans., Aje EpiM cero MycHTb HACTYOHTH
3HECEHE HAHECeHO! OOMAW 4Yepe3 BiJKJHK, T4 HA ¢IM KiHYATH cd

') Hoppobunl uagemars 0 upasa agwinicrpanui (§§ 45—47 saw. npo y6esn.
po6. Ha cayvaii mparogn).

) Ha waup ui nanyioua teopus HI mparTHRa, He XOYYTH CEr0 NpR3HATH,
X049 OHO cuigye is saraabmoro npapmaa § 1323 i f., i ignosijae Hawipos: nammx
EopngiraTopis.
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3BHYANHO Bech 000BA30K MOJArOAH IIKOAH, 00 BiJEJHE a6 110-
IIKOZJ0BAHOMY 34 CJIOBHI OGHJAH HAJNEKATY CATHCHPAKLHEIO ! TINbKH
OpPH TiJECHAX 3HEBATAX HAJEIKHTH CH e NHIIA CATHCPARUMSA, ARY
BHMIpHTS cyzmﬂ’), a KOJAH OHH XapakTepH3yIOTh cA AK TiJecHi
ymgoxzensa no mucan § 1325 k. 8., TO NOBCTAE €BEHTYaJbHHH
060BA30K 0 Haropoxm sa Oine. Ilpaso wmajatm caTnceaxnui, €
guero ocobuere (§ 918 ru. 8.).

Ci macaikm upasHi HApyLIeHsd 4YecTH noracawoTh B 3 aiTax
a6o B 1 poui B mipy cero, um iniuria mpepcrapide cd AR UHHHA,
un K CJA0BHA 00HMja; — ce € HaJ3BHYAliHe 3a/laBHEHE, 10 IJIHBE
a tempore scientiae (§§ 1489, 1490 km. 3.). Ane cam 3@eBara xa-
parTepHaye c¢f fE 3704HH, a60 AK NOMEKOAOBAHHI B3arali He
AOBiZaB ¢g O 3HEBAsl, MOracaé OHA B NPOTATY Yacy 3BHYAMHOTO
3aZlaBHeHs, 3HAYHTE B uporary 30 air.

4) Oci6aam pojoM HADYIIEHHS 4YeCTH 6 3BejleHE KiHKH.
§ 1328 kH. 3. posymie uepes Te CHOHYKAHE IKIHKH [0 [03aM0-
APYJKHHX [10J0BHX 3HOCHH, HACAIZKOM 4Oro KiHR4 CTAJa BATriTHOI.
Tyr Hema pisKHANI, YH YOJIOBIK UpupiK KIHLI OAPYIKHTHCH 3 HEH
il cero mpupeYens He CHOBHHB, HH NI HHIIHEM NiACTYIHHM CIO-
co6oM cuomyras 11 20 NoaoBMX 3HochH. lIpaBni HacHIAKE ssejeHs
UOHOCHTH 3BOJAMTENb — OTKE€ Lepej BeiM MycuTh 3BepHyTH dam-
num emergens, T. 6 KOIITH IOPOAY i 3710riB, TAKOX €BEHTYaAbHi
KOITH Jjuend 3 NPUYAHHE 37]0TiB 3a Bech vae 3xaori; (§ 1528 kn.
3aK. srajye npo 060BA30K 3BOANTENH /0 CHOBHIOBAHA O0(0BA3KIB
HECNI00HOr0 BiTHH CYNPOTHB JHTHHH, aje ¢e HE & HACAII0OK 3Be-
A€Hs, TINbRH HACAIAOK HECHI06HOro BiTI[iBCTBA) -— Aani BiH MYCHTH
3BepHYTH cTpary sapiory skimmi i lucrum cessans (ex anal. 3 §
1325 gn. 3.); — a BpemTl MyCHTh HACTYNHTH 3HECEHE HAHECEHOI
00HAN Yepe3 CATHCPAKIHIO, AKY CYAWs BHMIDHTH Dieas AaHHX 00-
craBuH. 3BejleHiil sRIHUI HANEXKHUTH €A HAropoja 3a o6mAay vyecTH?)
(TinBRE He MOIKHA 3BOJHTENA CHOHYRATH /10 3aKJI0YEHH NOAPYIKA),
X0Y MAHYKYa TEOpHA # UPaKTHKA Cero npaBa He IPH3HAE, aje
HEBIpHO, 60 OHO cJAiAye i3 3arajJBHHX NPABHJI OO ,3HECEHE HAHE-
cenol o6mpu“ (§ 1323 i. f.) npm HemMaTepHANbHHX IIKOAAX.

') Mop. monepegny npnMiTRy.
*) Hapgane cel carmedaruni € wuero ocolmere, NpoTe He NEPEXOAATE HA
CHOAROEMIITB.
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